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Copyholds. 

Easements and Pnoms a Prendre. 
Constitutional Law ; Pisheries ; 
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Open Spaces and Recreation 
( i rounds. 

Parliament. 

PtEAL Property and Chattels Real. 
Sale of Land. 

Settlements. 
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A. -G 

Act. 

Ad. & EL 

Adam 

Add. 

Adv.-Gen. 

Ale. & N. 

Alo. Reg. Can 

Aleyn 

Amb. 

And. 

Alldr. 

Anon. 

Anst. 

App. Cas. 

Arkley 

Arm. M. & 0. 

Am. 

Arn. & H. 

Asp. M. L. C. . . 

Ashb. 

Atk. 

Ayl. Pan. 

Ayl. Par. 

B. & Ad. 

B. & Aid 

B. & 0 

B. & S 

Bac. Abr. 

Bail Ot. Cos. .. 

Baild 

Ball & B. 

Bankr. & Ina, B. 


Law Eopoits, Appeal Cases, House of Lords, since 
1890 [1891] A. C.) 

A ttoriiey- General 

Acton’s Reports, l*ri/e Causes, 2 vols., 1809 — ISdl 
Adolphus and Ellis’s Re])orts, King’s Bench and 
Queen’s Bench, 12 vols., 18:i4-~lS‘l2 
Adam’s Justiciaiy Reports (Scotland), 189:j— (current) 
Addams’ Ecclesiastical Reports, 3 vols., 1S22 — 1S26 
Advocate-Genei al 

Alcock and Napier’s Uepoits, King’s Bench (Ireland), 

1 voL, 1813—1833 

Alcock’s Registry Cases (Ireland), t vol., 1832 — 1811 
Aleyn’sReports,JiLiijg’8 Bench, loL, 1 vol., 1816—1649 
Ambler’s Reports, Chancery, 2 vols., 1725 — 1783 
Anderson’s Reports, Common Pleas, foL, 2 parts in 
one voL, 1535 — 1605 

Andrews' Repoits, King’s j5ench, foL, 1 vol., 1737 — 
1710 

Anonymous 

Anstruther’s Repoits, Excheciuor, 3 vols., 1792 —1797 
Jjaw Repoits, Appeal Oases, House of Lords, 15 vols., 
, 1875—1890 

Arkley’s Justiciary Repoits (Scotland), 1 vol., 1816 — 
1848 ‘ 

Armstrong, Macartney, and Ogle’s Civil and Criminal 
Reports (Heland), 1810 — 1842 
Arnold’s Reports, Common Pleas, 2 vols., 1838—1839 
Arnold and Hodges’ Reports, Queen’s Bench, 1 vol., 
1840—1841 

Aspinall's Maritime Law Oases, 1870 — (current) 
Ashburner’s Principles of Equity, 1902 
Atkyns’ Reports, Chancery, 3 vols., 1736 — 1754 
Aylille’s New Pandect of Roman Civil Law 
Ayliffe’s Parergon Juris (-anonici Auglicani 

Barnewall and Adolphus’ Reports, King’s Bench, 

5 vols., 1830—1834 

Barnewall and Alderson’s Reports, King’s Bench, 

6 vols., 1817—1822 

Barnewall and Oresswell’s Reports, King’s Bench 
10 vols,, 1822—1830 

Best and Smith’s Reports, Queen’s Bench, 10 vols., 
1861—1870 ^ 

Bacon’s Abridgment 

Bail Court Oases (Lowndes and Maxwell), 1 vol., 
1852-^1854 

Baildon’s Select Cases in Chancery (Selden Society, 
Vol. X.) • 

BaU and "Beatty’s Reports,^ Ghanoery (Ireland), 

2 vols., 1807—1814 

Bankruptcy and Insolvency Reports, 2 vpls., 18^3— 
1855 



AllUtllCVUTIONS. 


*xl 

liaifi & Am BaiTon & Arnold’s Election Oases, 1 voL, 18*13 - 1846 

Bai:. A Auet Barron & Austin’s Election Causes, 1 vol., 184*2 

Barn, (cn.) . . . . Bainardiston’s Iloports, Chancery, foL, 1 vol., 1740— 

1741 

Bam. (k. B.) .. .. Barnardistou’s Exports, King’s Bench, fol., 2 vols., 

1720-1734 

Barnes .. .. .. liaiiies’ Notes of (’ases of Practice, Common Pleas, 

1 vol., 1732 — 1700 

Batt Bii.ty’s Ropoits, Emg’s Bench (Ireland), 1 vol, 1825 

. — 

p,eat Beatty’s llej>oits, L’h.ancery (Ireland), 1 vol, 1813 — 

1830 

Beav. . Bea van’s Bepoits, Bolls Court, 36 vols., 1S38--1866 

Boav. & Wal . . Beavan and Walt'ord’e Eailwaj’^Parliamontai y Casos, 

1 vol, 1846 

Beaw. . . . Pt^'awess Bex iMercatoria 

Bollowe .. . Jiellewe’s Cases temjt. liichard IT., King’s Bench. 

1 vol 

Bell, C. C. .. .. T. Cio-vii Casea Ifcf^erved, 1 vol., 18, >8 — 1860 

Boll, Ct. of Seas. . . 11 B‘‘ll'r I >, i‘irU)ns, Court of Session (Scotland), 1 vol, 

1700-1702 

Boll, Ct. of fol. B. i Jell's J)o(‘isioii8, Court of Session (Se( Aland), 

14., 1 \ol., 1704 -1795 

Boll, l>ict. Dec. . , S. S. liell’s dictionary of Decisions, Court of Sesbion 

(Scotland), 2 vols., 1808 — 1833 

Bell, Sc. App. . . . S. S, Bell’s Scotch Appeals, Ilon^o of Lords, 7 vols., 

1842—1850 

Belt’s Sup, .. .. Belt’s Su}^>leinenl to Vesey Sen., Chancery, 1 vol, 

1746— J/o6 

Beni . . . . . . Benloe’s (or Bondloo’s) Eeporte, King’s Bench and 

Common Pleas, fol, 1 vol, 1515 — 1627 

Ben. (fed, .. . Bonloo and Jlalibon’s Eepoits, Common Pleas, fol, 

1 vol, 1357—1579 

Bing. .. .. Bingham’s Eejunts, (V>m in on Pleas, 10 vole., 1822 — 

1834 

Bing. (n. 0.) .. . BingLanrs New (’asos Coiiiinou I’leas, 6 vols., 1834 

—1840 

Bitt. Prac. Oas. . . Bittloston’s Practice Cases in Chamhors under the 

Judicature Acts, 1873 and 1875, 1 vol, 1875 — 1876 
Bitt. Bep. in Ch. . . Bittleston’s liopoits in Chamhors (Queen’s Bench 

division), 1 vol, 1883— 1884 
Bl. Com. . . . . . Blackstoue’s Commentaries 

Bl. D. & Osb. . . . . Blackham, Dundas, and Uslorno’s Reports, Practice 

and Nisi Prius (Ireland), 1 vol, 184()— 1848 
Bli. , . . . . . Bligh’s Reports, House of Ijoids, 1 vols., 1819—1821 

!Bli. (n, 8.) .. Bligh’s Reports, House of Lords, New Series, 11 

vols., 1827—1837 

Bos, & P. . , . . Bosanquet and Puller’s Reports, Common Pleas, 

3 vole., 1796-180* 

Bos. & P. (n. k.) . . Bosanquet and Ihiller’s New Reports, Common Pleas, 

2 vols., 1804-1807 

Bract. .. .. Bracton do Legibus et Cousuetudiuibus Anglise 

Bto. Abi. .. .. Sir J. Brooke’s Abridgment 

Bro. C. 0. , . . . W. Brown’s Chancery RopoiAe, 4 vols., 1778—1794 

Bro. Ecc. Rep. . . . W. O'* Brooke’s Ecclesiastioal Reports, Privy Council, 

1 volt 18o0 — 1872 

Bro. (N. 0.) . . f . . Sir R. Brooke’s Now Cases, 1 vol, 1515 — 1558 

Bro. Paid. Cas. . . . J, Brown’s Cases in Parliament, 8 vols., 1702 — 1800 

Bro. Sapp, to Mor. . . M. P« Brown’s Supplement to Morison’s dictionary 

of decisions, Court of Session (Scotland), 5 vols. 
Bro. Synop* ... . . M. P. Brown’s Synopsis of decisions, Court of Session 

(Scotland), 4- vols., 153SS— 1827 

Brod. ft Bing.^ . • Brodeiip and Bingham’s Reports, Common Pleas, 

, •• 3 vok. 1819— 1822 
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Bi'od. & F. 
Broun 

Brown. & Lush. 
Brownl. . . 
Bruce 
Biicban. . . 
Buck 

Bulst. . . 

Biiiib. 

Burr. 

Burr. S. C. 

Bun ell .. 


Biodrick and Fromau-tle’s Ecclesiastic^ Beports^ 
Privy Council, 1 vol., 170o — ISf)*! ' 

Bjoun’s Justiciary llopoiis (ScoPaiid), 2 vols., 18-32 — 
1845 

Bi owning and Lusbington’s Reports, Admiralty, 
1 vol., 1863—1866 

Bi‘ownlow and Goldosborough’s Reports, Common 
Pleas, 2 parts, 1569 — 1624 

Biuce’s Decisions, Court of Session (Scotland), 1714 
—1715 

Buchanan’s Repoj*ts, Court of Session and Justiciary 
(Scotland), 1806— 1813 

Bock’s Oases in Bankruptcy, 1 voL, 1816 — 1820 

Bnlstrodo’s Reports, Jung's Bench, foL, 3 piu-ts in 
1 vol., 1610—1626 

Biinbury 's Reports, k clioiiuer, fol . , 1 vol .,1713—1741 

Burrow’s Reports, Jving’s Bench, 5 vols., 1756 — 1772 

Buriow’s Settlement Cases, King’s Bench, 1 vol., 
1733 — 1776 

Barren’s Reports, Admiralty, ed. by Marsden, 1 vol., 
1648—1840 
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C. B. 

C. B. (N. s.) 

0. C. A. 

0. C. Ct. (^as. 

C. L. IL . 

0. r. . . 


0 . & l\ 


Cab. & El. 

Cald. Mag. Caa, 
Calth. . . 

Camp. 

Carp. Pat. C-as. . 
Oar. & Kir, 


Car. & M. 


Cart 

Carth. 

Cary 

Oas. in Ch. 

Oas. Pract. K. B. 
Cas. Sett. 

Oas. tern}), Finch 
Caa. temp. King 


. Court of Appeal 

. . Common Bench Reports, 18 vols., 1846 — 1856 
. . Common Bench Reports, New Serie^, 20 vols., 1856 — 
1865 

. . * C(»urt of Criminal Appeal 

. . Central Ciiiuinai Court Cases (Sessions Papers), 1834 
— (current) 

(’oinmon Law Exports, 3 vols., 1S63— 1855 
. Liiw Reports, Common Pleas Division, 6 vols., 1875 
- 1886 

.. Carrington and Payuo’s Ropoits, Nisi Prius, 9 vols., 
1823—1841 

. . Cabiibc and Ellis’s Ropoits, Queen’s Bench Division, 

• 1 vol., 1882—1885 

Caldecott’s Magistrates Cases, 1 vol., 1777 — 1786 
(Jalthrop’s Cily of London Cas{*s, King’s Bench, 1 vol., 
1609— lors 

. . Campbell’s Reports, Nisi Prius, 4 vols., 1807 — 1816 
. . 'Car])njaers Patent Oases, 2 vols., 1602 — 1842 
. (Wiington and Kirwan's Rej)orts, Nisi Pnus, 3 vols,, 
1843-1853 

. Cavrington and Marshmau’s Repoits, Nisi Prius, 

1 vol„ 1841—1813 

.. CartvU-’s Reports, Common Pleas, fol., 1 vol., 1604 — 
1673 

.. Caifchow’s Reports, King’s IJonch, fol., I vol., 1687 — 
1700 

. . Cary’s Reports, Chancery, 1 vol. 

. . Gases in Chancery, fol, 3 parts, 1660 — 1697 
. . Cases of Practice, King s Bench, 1 vol., 1055—1775 
.. Cases of Settlements and Removals, I vol., 1689 — 
1727 

. . Cases temp, Fmch, Chancery, fol., 1 vol., ^673 — J680 
. . Select Oases temp. King, Chancery, foL, 1 vol,, 1724 


Oas. temp, Talh. . . , Cases in Equity temp, Talbot, fob, 1 vol., 1730 — 1737 

Oh. (preceded by date) . . Law Reports, Ohanbory Division, since 1890 (e.of., 

[1891] 1 Oh.) 

Ch.>App Law Reports, Chancery Appe^, 10 vols., 1866—1876 

Ch, D. .. .. Law Reports, Chancery Division, 45 vols., 18’36— 1890 

Oh. Rob. .. .. Christopher Robindbn’s Bepor&, Adxp;p:alty, 6 vols., 

i7Qft — ifina • 
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Go. Ent. . 
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Coll. J arid. 
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Com. Dig. 
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Con. & Law. 

Cooke & Al. 

Cookoi Pr. Gas. 

Cooke, Pr. Reg. 

Coop. G, . 

Coop. Pr. Gas. . . 

Coop, temp, Brough 

Coop, temp. Gott. 

Covb. & D. 

Coupor . 

• Cowp 

Cox, 0. 0. 

Cox & Atk. 

Cox, Eq. Gas, . , 
Cox, M. & U. 

Cl*. & J. . 

Cr. & M. • 

Cr.M R. .. * 


Cr. & Ph. 


Or. App^Kep. 

CriLur ) 
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Charley's New Practice Reports, 3 vols., 1875—1876 
Charley’s Chamber Oases, 1 vol„ 1875 — 1876 
Chitty's Practice Reports, King’s Bench, 2 vols., 
1770—1822 

Clark and Finnelly’s Reports, IlunBe of Lords, 12 
vols.. 1831—18^6 

Clayton’s Reports and Pleas of Assises at Yoike, 

1 vol., 1631—1650 

Clilfoid and Rickfiide’ Locus Standi Reports, 3 vols., 
1873—1881 

Cliilord and Stephens’ IjOcus Standi Reports, 2 vols., 
1867—1872 

Cockburn and Rowo’s Election Cases, 1 vol., 1833 

Coke’s Entries 

Coke's Institutes 

Coke on Littleton (1 Inst.) 

Coke’s Reports, 13 paits, 1572 — 1616 
Collyor’s Keports, Chancery, 2 vols., 1844 — 1846 
Collectanea Jiiridica, 2 vols. 

Collea’ Cases in Parliament, 1 vol., 1697 — 171.3 
Ooltman's Registration Oases, 1 vol., 1879 — 1885 
Gomyns’ Reports, King’s Bench, Oommon Pleas, and 
Exchequer, fob, 2 vols., 1695—1740 
Commercial Cases, 1895 — (current) 

Comyiis’ Digest 

Comborbach’s Reports, King’s Bench, fob, 1 vob, 
1685— 1698 

Connor and Lawson’s Reports, Chancery (Ireland), 

2 vols., 1841— 1843 

Cooke and Alcock’s Repoits, King’s Bench (Delaud), 
1 vob, 1833—1834 

Cooke’s Practice Repoits, Common Plena, 1 vob, 
1706—1747 

Cooke’s Practical Register of the Common Pleas, 
1 vob, 1702—1712 

G. Cooper’s Reports, Chancery, 1 vob, 1792—1816 
C. P. Coo])er’s Reports, Chancery Pi notice, 1 vob, 
1837—1838 

0. P. Cooper’s Oases t€7np. Brougham, Chancery, 

1 vob, 1833—1834 

C. r. Cooper's Coses temp. Cotteiiham, Cliaiicery, 

2 vols., 1816— 1818 (and iniscellaneous eai Her cases) 
Corbett and Daiiiell’s Election Cases, 1 vob, 1819 
Coupei’s Justiciaiy Reports (Scotland), 5 vols , 1868 

—1885 

Cowper’s Repoits, King’s Bench, 2 vols., 1774 — 
1778 

E. W. Cox’s CrimniHl Law Cases, 1813— (current) 

Cox and Atkinson's Registration Appeal Ca.^es, 1 \^1., 
1843—1816 

S. C. Cox’s Equity Cases, 2 vols., 1715 — 1797 
Cox, Macrae, and llertslot’s County Courts Cases and 
Appeals, Vob L, 1816—1852 
Crompton and Jervis’s Reports, Exchequer, 2 vols., 
1830—1832 

Crompton and Meeson’s Reports, Exchequer, 2 vols., 
1832—1834 

Crompton, Moeson, and Rosooe’s Reports, Exchequer, 
2 vsols., 1834-^835 

Craig and Phillips’ Reports, Chancery, 1 vob, 1840 — 
1841 

Cohen's Criminal Appeal Reports, 1909 — (current) 
Crawfotd and Dix’s Oiiouit Cases (Deland), 6 vols., 
1B3S— 1646 
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Cress. Tnsolv. Oas. 
Oripps’ Church Cas. 
Oro. Car. 

Cro. Eliz. 

Oro. Jac. 

Cru. Dig. 

Cuim. 

Curt. 

Dair 

Dan 

Dan. & LI. 


Dav. & Mor. 

Dav. Pat. Caa. 
Dav. Ir. . . 

Day 

Dea. & Sw. 

Deac. 

Doac. Ch. 

Dears. & P. 

Dears. C. C. 

Deas & And. 

De G. . . 

Do 0. F. & J, , . 

DeQ. &J. 


De 0. J. & 

De G. M. & G. 


De G. & Sm. 
Delane . . 


Den. 

Dick. 

Big. 

Dirl. 


Dods. 

Donnelly 
Doug. El. Oas. . 
Doug. (k. b.) 
Dow 

Dow & Cl. 


Abbkeyiationsu^ xliil ’ 
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Crawford and Dix’s Abridged Oasee (Ireland^ 1 yol. 
1837—1838 

Cregsweirs Insolvency Cases, 1 vol., 1827 — 182i( 

Cupps’ Church and Clergy Cases, 2 parts, 1847 — 1850 
Croke’s Beports temp, Charles I., King’s Bench and 
Common Pleas, 1 vol., 1625 — 1641 
Croke’s Beports teynp. Elizabeth, King’s Bench and 
Common Pleas, 1 vol., 1582 — 1603 
Croke’s Beports temp. James I., King’s Bench and 
Common Pleas, 1 vol., 1603—1625 
Cruise’s Digest of the Law of Beal Property, 7 vole. 
Cunningham’s Beports, King’s Bench, foL, 1 vol., 
1734—1735 

Cuiteis’ Ecclesiastical Beports, 3 vols., 1834 — 1844 

Dally mple’s Decisions, Court of Session (Scotland) 
fol., 1 vol.. 1698—1720 

Darnell’s Beports, Exchequer in Equity, I vol., 1817 
—1823 

Dan son and Lloyd’s Mercantile Cases, 1 vol., 1828— 
1829 

Davison and Merivale’s Beports, Queen’s Bench 
1 vol., 1843—1844 

Davies’ Patent Cases, 1 vol., 1785 — 1816 

Dav3’^s’ (or Davies’ or Davy’s) Beports (Ireland), 

1 vol., 1604—1611 

Day’s Election Cases, 1 vol., 1892 — 1893 

J)enno and S\fabey’s Ecclesiastical Beports, 1 vol., 

1855— 1857 

Deacon’s Beports, Bankruptcy, 4 vols., 1834 — 1840 
Deacon and Chitty’s Beports, Bankruptcy, 4 vols., 
1832—1835 

Dearsly and Boll’s Crown Cases Beserved, 1 voL, 

1856— 1858 

^Dearsly’s Clown Cases Beserved, 1 vol., 1862 — 1866 
]-)eii8 and Anderson’s Decisions (Scotland), 6 vols,, 
1829—1832 

De Gex’s Beports, Bankruptcy, 1 vol., 1844 — 1848 
lie Gox, Eisher, and Jones’s Beports, Chancery, 

4 vols., 1859-1862 

De Gex and Jones’s Beports, Chancery, 4 vols., 1867 
—1869 

De Gex, Jones, and Smith’s Beports, Chancery, 

4 vols., 1862—1805 

De Gex, Macnaghten, and Gordon’s Beports, Chan-* 
eery, 8 vols., 1851 — 1857 

De Gex and Smale’s Beports, Chancery, 5 vols., 1846 
—1852 

Delane’s Decisions, Bevision Courts, 1 vol., 1832 — 
1835 

Denison’s Crown Cases Reserved, 2 vols., 1844 — 1852 
Dickens’ Beports, Chancery, 2 vols., 1559 — 1798 
Justinian’s Digest or Pandects 
Dirleton’s Decisions, Court of Session (Scotland), 
fol., 1 voL, 1665 — 1677 « 

Dodson’s Beports, Admiralty, 2 ^ols., 1811 — 1822 
Donnelly’s Beports, Chancery, 1 vol., 1836 — 1837 
Douglas’ Election Cases, 4 vols., 1774 — 1776 
Douglaf Beports, King’s Bench, 4 vols., 1778 — 1785 
-Dow’s Bepoits, House of Lords, 6 vols., 1812 — 1818 
Dow and Clark’s Beports, House ^f Lords, 2 vols., 
1827—1832 ^ \ 

*ling and Lowndes’ Practice Beports, '7 vols., 
'-1849 , * 
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’JDow. & Ky, (k. b,) 

Dow. & Ey. (m. 0.) 

Dow. & Ey. (JT, p.) 

Dowl 

Dowl. (n. s.) 

Dr.&Wal. 

Dr. & War. 

Drew. 

Diew. & Sm. 

Driuk water 
Drury ternjt. Nap. 

Drury tern}), Sug. 

Dugd. Grig. 

Dunl. (Ot. of Seas } 

Dunning . 

Durie 

Dyer 

E. & R . . 

E. &E. . 

E, B. & E. 

Eag. & Y. 

Eiist 

East, P. C. 

Ecc. & Ad. 

Eden 

Edgar 

Edw. 

Elcliios . 

Eng. Pr. CV 
Eq. Cas. Abr 

Eq. Eep. 

Esp 

Exch. . . 

Ex. D. y 


F. &P. .. 

F. (Ut. of Soss.) 

Fac. OijJl, (witb*dato) 


. . Dowlliiff and Eyland^s Beports» King's Bench, 9 rols., 
W52---1827 

. . Dowling and Eyland's Magistrates' Cases, 4 yds., 
1822*-1827 

Dowling and Eyland's Eeporis, Nisi Prius, 1 part, 
1822—1828 

Dowling’s l^actioe Eeports, 9 yds., 1880 — 1841 
Dowling’s Practice Eeports, New Series, 2 yds., 
1841—1843 

Drury and Walsh’s Eeports, Chanceiy (Deland), 
2 yds., 1887-1841 

Diury and Warien’s Eepoits, Chancery (Deland), 
4 vole., 1841—1848 

. Drewry’s Eeports, Chancery, 4 yds., 1852 — 1859 
. Drewry and Smale’s Eeports, Chancery, 2 yols., 1869 
—1865 

. Diinkwater’s Reports, Common Pleas, 1 vol., 1889 
Drury’s Eeports temp. Napier, Chancery (Ireland), 
1 vol., 1858—1859 

Dnny's Eeports tern}). Sugdon, Chancery (Ireland), 

, 1 voL, 1811—1844 
Dugdale’s Originos Juridiciales 
Dunlop, Court of Session Cases (Scotland), 2ud series, 
24 vols., 1888—1862^ 

Dunning's Eeports, King’s Bench, 1 vol., 1753 — 
1754 

. Duiie’a 7 >ocisions, Com t of Session (Scotland), fol., 
1 vol.^l(>21— 1612 

. Dyer’s liopoits. King’s P>emjh, 3 vols., 1613 — 1581 

, Ellis and Blackburn’s Eeports, Queen’s Bench, 
8 yds., 1852— 1858 

. Ellis and lilllis’B Eepoits, Queen’s Bench, 3 vols., 
1858—1861 

Ellis, Blackburn, and Ellis’s Eeports, Qnf3eii’8 Bench, 

1 vol., 1858— 1 860 • 

. Ettglo and Younge’s Tithe Cases, 4 vols., 1223 — 1825 
East’s Eeports, King’s Bench, 16 vols., 1800 — 1812 
. East’s l^loas of the Ciowii 

Spinks’ Ecclesiastical and Admiralty Reports, 2 yds. 
1853—1855 

Eden’s Eeports, Chancery, 2 yds., 1767 — 1766 
. Edgar’s D^iasioua, Court of Session (Scotland), fol., 
1724-1720 

. Edwards’ Eeports, Admiialty, 1 vol., 1808—1812 
Elchic's’ 7)ocisjous, Court of Session (Scotland), 

2 vols., 1733 — 1754 

Roscoe’s Engh^M Prize Cases, 2 yols., 1745 — 1858 
. Abridgment of ( -ases in Equity, fol., 2 vols., 1667 — 
1744 

Equity Reports, 3 yols., 1853—1855 
Espinasso’s Reports, Nisi Prius, 6 vols., 1793 — 1810 
Exchequer Reports (Welsby, Hurlstone, and Gor- 
don^ 11 vols., 1847 — 1856 

Law Reports, Exchequer Division, 6 vols., 1875 — 
1880 

Foster and Finlason’s Reports, Nisi Prius, 4 vols., 
1856—1867 • 

Fraser, Court of Session Oases (Scotland), 6th series, 
1898—1906 

Faculty of Advocates, Collection of Decisions, Court 
ot iession (Scotland), fd., litot and 2iid series, 
21 vols., 1752—1825 
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Fac. ColL (k. «.) (with 
dale) 

Falc. 

Falc. & Fitz 

Ferg 

Fitas-G. . , 

Pitz. Nat. Biev, 

FI. & K. 

Fonbl 

For 

Forb, 

Fort. De Laml 
Foiles. liep. 

F'ofst. 

Fount. 

Fox & S. It. . . 

Fox & S. lleg 

Fuv*in. fcH.) 

Ficfin. (xc. B ) 


f • 

Faculty Advocates^ CoUectiou ot Cburt 

of Session (ScoUaud), New Series, ))3 1825— 

1841 

Falconers Decisions, Court of Session (Soodand), 
2 Yols., fob, 1744 — 1751 

Falcoijer and FitzberbeiFs Election Cases, 1 vol,, 1885 
—1888 

Feiguson’s Coneistorial Decisions (Scotland), 1 vol., 
IMl— 1817 

Fitz-Gibbons* -Beports, Bang’s Bench, fob, 1 vob, 
1728—1731 

Fitzherbeit’s Natura Brovinm 

Flanagan and Kelly’s Beporfcs, Bulls Couit (Ireland), 

1 vol., 1840—1842 

Fonbhinque’s Eepoits, Bankruptcy, 2 parts, 1849 - 
1852 

Foircht’fl Repoitfi, Exchequer, 1 vob, 1800 — 1801 
Foibc'S* l>c(isions, Couit of Session (Scotland), fob, 

1 vob, 1705 — 1713 

Fortesoiie, De Laudibns Tjegnra Angli,e 
Fortesciie’s llepoiH fob, 1 vt)l., 1692-1736 
Foster’s Ciown Cases, 1 vol., 1743 -1760 
Fouiitainhairs Decisions, Couit of Session (Scotland), 
fob, 2 voJs., 1678- 1712 

M. C. Fox and T. B. C. Smith’s Repoits, King’s 
Bench (lielaiid), 2 vols., 1822 — \825 
J. S. Fox and C. L. Smith’s Bogistration Cases 
1 vob, 1886—1895 

Fieomaii’bRoiiertH, Chancer3% 1 vob, 1660 — 1706 
rietmiiin’s EtqioifR, Jiing’s Bent h and Common 
rioas, 1 vol., 1670—1701 


Gab & Dav. 
Gdle 

Gib. Cod. 

GilL 

Glib 

Glib. c. r. 
Glib, (cn ) 
Glim. & J\ 


01. & J. . 
Olaiiv. 

Glanv. El. Cas. 
Glascock 
Godb. . 

Gouldsb. . 

Gow 

Gwilb 

H.&C. . 
tl. &N. . 


Gale and Davison’s Bopoits, Queen’s Bench, 3 vols., 
1841—1843 

Gale’s ilcj)orts, Exchcwjuer, 2 voU., 1835 — 1836 
^Gibson’s CX)dex Juiis Euclcsiastici Anghcam 
(iitfaid’s Reports, Chancery, 5 vob., 1S57 — 1866 
(’ilbeit’s Cases iii Ijaw and Equit), 1 vob, 1713 — 
1714 

Gilbeit’s History and Practice of the Court of 
t'ommon Pleas 

Gilbeit’b Repoits, Chaiiceiy and Exchequer, fob, 
1 vob, 1706 -1726 

Gilmour and Falconet’s !>»*( isious, Couit of Session 
(hcotlaud), 2 paits, T^ait 1. (Gilmotuj 1661 — 1666, 
I’c'it II. (Falconer) 1681 — 1666 
Ghu and Jameson’s Repoits, Bankiuptcy, 2 vols., 
1819—1828 

Olanville, De Legibus et Consuetudmibus Begui 
Ai)glia3 

Glauville’s Election Cases, 1 vol., 1623 — 1624 
Glascock’s Eepoi-ts (Iieland), 1 vob, 1831—1832 
Godbolt’s Reports, King's Bench, Common Pleas, 
and Exchequer, 1 vob, 1571 — 1637 
Gouldsborough’s Repoits, Queen’s Bench and King’s 
Bench, 1 vob, 1586-1601 
Gow’s Reports, Nisi Piius, 1 vob# 1818 — 1820 
Gwillim’s Tithe Cases, 4 vols., 1224 — 1824 

Hurlstone and Goltman’s Reports, Exchequer, 4 vols., 
1662—1866 

Hurlstone and Noman’s Repi^rts, Exchequer^, 7 vols., 
1860—1862 



ABBttSVUTIOKB. 




U. & Tw. 
H, A W. 


H. h. Oaa. 
Hag. Adm. 
Hag. Con. 
Hag. Ecc. 
Hailes . . 

Hale, 0. L. 
Hale, P. 0. 
Har. & Bulb. 

Har. & W. 


Hare. 


Hard 

Hare 

Hawk. P. 0. . . 

Hayes 

Hayes & Jo. 

Hem. & M. ! . 

Het. 

Hob 

Hodg 

Hog 

Holt (adm.) 

Holt (eq.) 

Holt (K. B.) 

Holt (IT. P.) 

Home, Ct. of Sess. 


Hop. & Colt. 
Hop. & Ph. 
Horn & H. 
Hov. Suppl. 
Hud. & B. 
Hume 
Hut. 

Hy.Bl. .. 

I. 0. L. B. 

I. Oh. 

L Eq. B. p 


EDaU and Twells' Beports, Chancery, 2 yols., 184S^ 
1850 

Hurlstone and Walmsley’s Beports, Exchequer, 

1 vol., 1840—1841 

Clark’s Beports, House of Lords, 11 vols., 1847 — 1866 
Haggard’s Beports, Admiralty, 3 vole., 1822 — 1838 
Haggard’s Coiisistorial Beports, 2 vols., 1789 — 1821 
Haggard’s Ecclesiastical Beports, 4 vols., 1827 — 1833 
Hailes’s Decisions, Court of Session (Scotland), 

2 vols., 1766—1791 
Hale’s Common Law 

Hale's Pleas of the Crown, 2 vols. 

Harrison and Buiherfurd’s Beports, Common Pleas, 
1 voL, 1865—1866 

Hamson and Wollaston’s Beports, King’s Bench 
and Bail Court, 2 vols., 1835 — 1836 
Harcarae’s Decisions, Court of Session (Scotland), 
fol., 1 vol., 1681—1691 

Hardres’ Beports, Exchequer, fob, 1 vol., 1055— 1669 
Hare’s Beports, Chanceiy, 11 vols., 1841 — 1853 
Hawkins’s Pleas of the Crown, 2 vols. 

Hayes’s Repoits, Exchequer (Iieland), 1 vol., 1830 — 
1832 

Hayes and Jones’s Beports, Exchequer (Ireland), 
1 vol., 1832—1834 

Hemming and Millei’s Beports, Chancery, 2 vols., 

1862— 1865 

Hetley’sJlteports, Common Pleas, fol , 1 vol., 1627 — 
1631 

Hobart’s Beports, Common Pleas, fob, 1 vob, 1613 
—1625 

Hodges’ Beports, Common Pleas, 3 vols., 1835 — 
1837 

Hogan’s Beports, Bolls Court (Ireland), 2 vols ,1816 
—1834 

W. Holt’s Rule of the Bf>ail Oases, zldmiralty, 1 vob, 

1863— 18C7 

W. Holt’s Equity Beports, 1 vob, 1845 
Sit John Holt’s Beports, King’s Bench, fob, 1 vob 
1688—1710 

E. Holt’s Beports, Nisi Prius, 1 vob, 1815—1817 
Home’s Decisions, Court of Session (Scotland), 
fob, 1 vob, 1735—1714 

Hopwood and Coltman’s Begisti atioii Cases, 2 vols., 
1868—1878 

Hopwood and I’hilbiick’s Registration Cases, 1 vob, 
1863—1867 

Horn and lluilatone’s Reports, Exchequer, 2 vols., 
1838—1839 

Hovenden’s Supplement to Voeoy Jun.’s Beports, 
Chancery, 2 vols., 1753 — 1817 
Hudson and Brooke’s Beports, King’s Bench and 
Exchequer (Ireland), 2 vols., 1827 — 1831 
Hume’s Decisions, Court of Session (Scotland), 
1 vob, 1781—1822 

Hutton’s Reports, Common Pleas, fob, 1 vob, 1617 — 
1638 

Henry Blackstone’s Beports, Common Pleas, 2 vols., 
1788—1796 • 

Irish Common Law Beports, 17 vols., 1849—1866 
Iridi Chancery Beports, 17 vols., 1850—1867 
Irish Equity Reports, 13 vols., 1838 — 1861 
Iri^ Law Beports, 13 vols., 1838—1851 



Abbervuthoi^s, 


xlvii 


I.L.T. 

I. B. (preceded by date) 
I. E. 0. li. 

I. R. Bq. 

Ir. Circ. Oas. 

Ir. Jut. . . 

Ir. L. Eoo. Isfc ser. 


Ir. L. Hec. (n. s.) 

Il’V. 


Irish Lav Times, 1867— (current) 

Irish Reports, since 1898 {e.^. [1894] 1 L R-) 

Irish Reports, Common Law, 11 vols., 1866— -1877 * 
Irish Rej)orts, Equity, 11 vols., 1866—1877 
Irish Circuit Oases, 1 vol., 1841 — 1818 
Irish Jurist, 18 vols., 1819 — 1866 
I jaw Recorder (Ireland) let series, 4 vols., 1827— 
1831 

Law Recorder (Ireland) New Series, 6 vols., 1833— 
1838 

Irvine’s Justiciary Reports (Scotland), 5 vols., 1852 — 
1867 


J. Rridg. 

J. P. 

J. Shaw, Just. 
Jac. 

Jac. & W. 

Jebb, C. C. 

Jebb & B. 

Jebb A S. 

Jeuk. 

Jo. Si Car. 

Jo. & Lat. 

Jo. Ex. Ir. 

John. 

John. & H. 
Jut. 

Jur. (n, 8.) 
Just. Inst. 


Sir John Bridgman’s Reports, Common Pleas, fol., 
1 vol., 1613—1621 

Jusiico ol‘ the Peac-e, 1837 — (cun-ent) 

J, Shaw’s Justiciary Repoils (Scotland), 1 vol., 1848 
—1852 

Jacob’s liopoits, Chancery, 1 vol., 1821 — 1823 
Jacob and Walker’s Reports, Chancery, 2 vols., 1819 
—1821 

Jebb’s Crown Cases Reserved (Ireland), 1 vol., 1822 
—1840 

Jebb and Bouike*s Reports, Queen’s Bench (Ii-elund), 

1 vol., 1841—1842 

Jebb and Symes’ Reports, Queen’s Bench (Ireland), 

2 vols., 1838—1841 

Jenkins’ Reports, 1 vol., 1220 —1623 
Jones and Cain’s Reports, Exchequer (Ireland), 
1 vol., 1838- -1839 

Jones and La Touche’s Reports, Chancery (Iieland), 

3 vols., 1844 -1816 

T. Jones’ Reimits, Exchequer (Ireland), 2 vols., 1834 
—1838 

Johnson’s Repoits, Chancery, 1 vol., 1858 — 1860 
Johnson and Ilouuning’s Reports, Chancery, 2 vols., 
1860—1862 

Jurist Reporti, 18 vols., 1837 — 1854 

Jurist Reports, New {Series, 12 vols., 1855 — 1867 

Justinian’s Institutes 


K. & Q 

K. &J. .. 

K. B. (preceded by date) 
Karnes, Diet. Dec. 
Karnes, Rem. Dec. 
Karnes, Sel. Dec. 

Kay 

Keb 

Keen 

Keil 

KeL 

Kel W. 

Keny 


Kcano and Grant’s Registration Cases, 1 vol., 1854 — 
1862 

Kay and Johnson’s ReiJorts, Chancery, 4 vols., 
l'853— 1858 

Law Reports, King’s Bench Division, since 1900 • 
{e,g., [1901] 2 K. B.) 

Karnes, Dictionary of Decisions, Court of Session 
(Scotland), foL, 2 vols., 1540 — 1741 
Karnes, Remarkable Decisions, Court of Session 
(Scotland), 2 vols., 1716 — 1752 
Karnes, Select Decisions, Couit of Session (Scotland). 

1 vol., 1752—1768 

Kay’s Reports, Chancery, 1 vol., 1853 — 1854 
Keble’s Imports, fol., 3 vols., 1661 — 1677 
Keen’s Re^rts, Rolls Court, 2 vols., 1836'‘-1838 
Keilwey’s Sports, King’s Bench,^fol., 1 vol., 1327 — . 
lo78 

Sir JohnJielyng’s Reports, (}rown Cases, foL, 1 yoL, 
1662-5707 

W. Kelynge’s Reports, fol., 1 vol.. Chancery, 1730 — 
1732; feg’s Bench, fol., 1731— ?734 
Kenyon’s Notes of Cases, King’s Bench, 2 vols., 
1753—1769 



ilviii 


Abbreviations. 


Keny. (oit.) 

Kilkerra-n 

Knapp . . 
Kn. & Omb. 


Ohatioery Oases in Vol. II. of Kenyon’s Notes of 
Oases, 1753 — 1751 

Kilkerran’s Deoisions, Court of Session (Sootland), 
fol., 1 vol., 1738—1752 

Knapp's Eepofts. Privy Council, 3 vols., 1829—1836 
Knapp and Oinl lor’s Election (lliises, 1 vol., 183I— 
1835 


L. A 

L. & G. femjD. Plnnk. • . 

L. & O. temp, Sugd. 

L, & Welsh. 


L. G. E. . 

L. J. 

Ij. J. (adat.) 

L. J. (BOY.) 

L. J. (OH.) 

L. J. (c. r.) 

L. J. (bcol.) 

L. J. (EX.) 

L. J. (ex. Evi.) 

L. J. (K. B. or Q. n ) 



L. J. (o. 8.) 
L. J. (i\) . 


L. J. (v. Af.) 

L. J. (p. 0.) 

L. J. (P. M. & A.) 

Ju M, & P. 

L. E. 

L. E. A. & E. 

L. E. 0. 0. B. 

L. E. 0. P. 

•L. K. Eq. 

L. E. Exch. 

L. E. H. L. 


L. B. Ind, A})p. 

L. K Ind. App. Snpp 
Vol. 

L. B. Ir. . 

E. E. P.O.* 

L. E. P. & D. , . . , 


L. R. Q. B. 

L. E Sc. & l>iv. 


L. T. 
L. T. 


Jo. 




L. (o. s.) 




••• 


Tionl Advocate 

Ijloyd and Goold’a Eeporta tenm, Pluukott, Chancery 
(Jieland), 1 \ol., 1834-1839 
Lloyd and GooUrs Eeporls Urn}}. Sugden, Chancery 
(Ireland), 1 vol.. 1835 

Idoj’d and Welaby’s Ooniinercial and Mercantile 
Cases, 1 v<d., 1829— 1S30 
Ijooal Oovoinment Eopoits, 1 002 — (ciiiTent) 

JiMW Journal, 1 S8G-- (ourroni) 

Ij'iw Journal, Adniiralty. 18(i5 — 1875 
J isuv Joiirnnl, Bankruplcy, 1832 — l8rS(» 

Law Journal, Chancery, 1822 — (ciivienf.) 

Law Journal, (Vuuinon Pleii'^, 1822- -1875 
Law Journal, E<;closiaF>tical()iiNes, 1SGG--1875 
Law Journal, Exchequer, 1830—1875 
Law Jouinal, Exchequer m E(iuity, 1835 — 1841 
Law Journal, King’s Bench or Queen’s Bench, 
1822— (eurienf). 

Law Jouiiial, A?. igis Safes’ Cat-es, 1826 — 1896 
Law Joni^al, Notes of 1866 — 1802 (from 1SP3, 

son I. aw Joni nal). 

Law Journal, Old Sei ]<--<, 10 vols., 1823— 1831 
Law Journal, Pro}>:j to, I'norceand Adrniraltj', 1875 
-- ('•urn'iiL) 

Law Journal, JVohat'*and Ala fnmorual Cases, 1858 — 
1859, 1866^1875 

Law Journal, Privv (^>nncil, 1865 — (cun on t) 

Law Juuni.al, FioUito, Alalrimouial and Adiniiulty, 
18(;0— 1865 


Lowndes, AfPixwell, and Pollock’s Bnjjovts, Bail 
('oui*t and Praclico, 2 vols., 1850- 1851 
Law Ecpoila 

Law Eep(ats, Admiralty and Ecclesiastical Cases, 
4 vols., I860- - 1875 

Law Enjforls, 0n>\vn Cases vc'd, 2 vols , 1865 — 
1875 


Law Beports, (\uhimoii Pleas, 10 vols., 1865 — 1876 
Law Eeporta, ('ases, 20 vols , 1865 — 1875 

J;aw Eoports, Exrhr«^uer, 10 vole., 1867-1875 
J^nw Repoits, English and Irish Appeals and JVerage 
Claims, House of Lords, 7 vols,. 1866—3875 
Tjaw Eoports, Indian Appeals, Privy Oiunuil, 1873 — 
(eurj'ont ) 

Ijiiw Eep‘its, Indian Ajqunils, Privy Council, 
Supplemonl.iiA Voliuae, 1872 — 1873 
r^aw lleports (h eland). Chancery and Common Law, 
32 vols., 1877—1893 

Law Beports, Piivy Council, 6 vols., 1865 — 1875 
Law Reports, Probate and Divorce, 3 vols., 3865— 
1876 


Law Reports, Qu^'n’s Beimh, 10 vols., 1865 — 1876 
Law Beiwrts, Scotch and Divorce Appeals, House 
of ILiords, 2 vols.. 1866—1876 
Law 'JKmes Reports, 1869— (current) 

Ijavr l^mee Newspaper, 1843 — (current) 

Ijew Tfanes Reports, Old Series, 34 vols,, 1843—1860 



Abbribvutions, 
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Lane 

La til • • 

Ln\PB. Keg. Caa. 

Ld. Kaym. 

Leach 

Lee 

Lee Hard, 

Le. & Oa. 

Leon. 

Lev. 

Lew. 0. C. 

Ley 

Lib. Ass. 

Lilly 

Lift. 

Lofft 

Long. & T, 

Liid. E. 0. 

Luinley, P. L. C 
1 ^nsh. 

Lut. 

Lut. Keg. Cas. 

Lynd. 

M. & 8. . 

M. & W. 

Mac. & G. 

Mac. & H. 

M^Cle. . 

M‘Cle. & Yo. 

Macfarlaiie 

Maol. & Bob. . . 

Macph. (Ot. of Bess.) 

Macq. 

Macr. 

Madd. 

Madd. A Q. 

Madox 

Madpx, ExoK 
Man. & G. 


H.L. — icxi. 


Lane’s Reports^ Exchequer, fol., 1 voL, 1605 — 1611 
Latxih’sB^orts, King’s Bench, fol., 1 vol., 1625— 16Ji8 
Ijawaon’s fiegistration Cases, 1 8S5 — (ciirrenQ 
Lord Raymond’s Reports, King’-^ Kefich and Common 
Picas, 3 vols., 1 694—1 731> 

Leach’s Grown Coses,- 2 vol?.. 1730 — 1814 
Sir G. Lee’s Ecclesiastical Judgments, 2 vols., 1752 — 
1758 

T. Lee’s Cases femp. Hardwicke, King’s Bench, 1 vol., 
1733—1738 

Ijcigh and Cave’s Crown Ouso.s Reserved, 1 vol., 18C1 
—1865 

Leonard's Reports, King’s Bench, Common Pleas 
and Exchequer, fol., 4 parts, 1552 — 1615 
Levinz’s iteports, King’s Bench and (Common Pleas, 
fol., 3 vols., 1660—1690 

Lewiii’s Crown (‘ases on the Noitheni Circuit, 

2 vols., 1822— 183S 

Lev’s Repoite, King’s Bench, fol., 1 vol., 1608 — 1620 
Libor Assisarum, Year Bt>(>l<w, 1—51 lOdv'. HI. 

Ijilly’s Reports and Pleadings of Cases in Assize, fol., 

1 vol. 

Littleton's Repf>rts, Common Pleas, fol., 1 vol , 1627 
—1031 

Loift’a Reports, King’s Bench, fol., 1 vol , 1772— 1771 
Longfield and Townsend’s Reports, Exchequer (Ire- 
land), 1 vol., 1841—1842 
Luders’ Election Oases, 3 vols., 1784 — 1787 
Lumley’s Poor Piaw Cases, 2 vols., 1831^1842 
Ijushington's Reports, Admiralty, 1 voL, 1859-r-18f)2 
Sir E. Lutwyche’a Entries and Reports, Common 
Pleas, 2 vols., 1682—1704 

A. J. Lutwycho’s Registration Cases, 2 vols., 1813 — 
1853 

Lyndwood, Provinciale, fol., I vol. 

« 

Maule and Selwyn’s Reports, King’s Bench, 6 vols., 
1813—1817^ 

Meeson and Welshy’s Reports, Exchequer, 16 vols., 
1836—1847 

Macnaghten and Gordon’s Reports, Chancery, 3 vols., 
1849—1852 

Macrae and Heitslet’s Insolvency Caees, 1 vol., 
1847—1852 

M‘Oleland’8 Reports, Exchequer, 1 vol., 1824 
M'Oleland and lounge’s Reports, Exchequer, 1 vol., 
1824 — 1825 

Macfarlane’s Jury Trials, Court of Session (Sobtland), 

3 parts, 1838—1839 

Maclean and Kubinson’s Scotch Appeals (House of 
Lords), 1 vol., 1839 

Maepherson, Court of Sossion (Scotland), 3rd series, 
11 vols., 1862—1873 

Macqueen’s Scotch Appeals, Hous© of Lords, 4 vols., 
1849—1865 

Macrory’s Patent Cases, 2 parts, 1847 — 185^ 
Maddook’s Reports, Chancory, 6 vqls., 1816 — 1821 
Maddock and Goldart’s Reports, Chancery, 1 vol., 
1819—1822 (Vol. VI. of Madd.) 

Madox’s Eormulare Anglicanum 

Madox’s History and Antiquities of the Exchequer, 

2 vols. '* 

Manning and Grnnger’B Reports, Gommoi! Pleas 
7 vols.. 1840 -1846 



ABBRjBVUTIOJW. 


1 

liab. A Ry- (k*. b.) 
Han. & Rj. (u. o.) 
Mans. 

Mar, L. 0. 

March 

Man*. . . • 

Marsh. 

Mayn. 

Meg. 

Mor. 

Milw 

Mod. Hep. 

Mol. 

Mont. 

Mont. & A. 

Mont. & B. *. 

Mont. & ('h. . 

Mont. 1). A De G. 

Mont. & M. 

Moo. V. c. a. . 
Moo. P. V. 0. (N. s.) 

Moo. Ind. App. . 

Moo. & F. 

Moo. & S. 

Mood. & M. 

Mood. & 11. 

Mood^O. C. 

Moore (k. b.) 

Moore (c. r.) 

Mor. Diet. 

Morr. 1 ^. 

Mob. , . 

Murp. & II. 

« 

Murr. 

My. & Or. 

My.*E. 


Manning and Hyland's Heports, King’s Benoh^ 
5 vola., 1827—1830 

Manning and Hyland's Magistrates' Cases, 3 vols., 
1827—1830 

Manson's Bankruptcy and Company Cases, 1893 — 
(current) 

Mantime 3 jaw Reports (Orockford), 3 vols., 1860— 
1871 

March’s Reports, King’s Bench and Common PleaS; 
1 voL, 1639-1642 

Marriott's I>ecisions, Admiralty, 1 vol., 1776 — 1779 
Marshall’s Heports, Common Pleas, 2 vols., 1813— 
1816 

Maynard’s Heports, Exchequer Memoranda of Edw. 
T. and Year Books of Bdw. IL, Year Books, I’ait I., 
1273—1326 

Megoue’s Companies Acts Cases, 2 vols., 1889 - -1891 
Merivale’s Heports, Chancery, 3 vols., 181 •"} — 1817 
Milward’s Ecclesiastical Heports (Ireland), I vol., 1819 
—1843 

Modern Reports, 12 vols., 1669 — 1755 

Molloy’s Reports, Chaiuery fli eland), 3 vols , 1808 — 

1831 

M out a gii’s Reports, Bankruptcy, 1 vol., 1829 -1832 
Montagu and AjTton’s Ropoits, Bankruptcy, 3 vols., 
1832—1838 

Moniagu and Bligh’s Reports, Bankniptcy, 1 vol., 

1832 -1833 

Montagm and Chitty’s Reports, Bankruptcy, 1 vol., 
1838 -1840 

Montagu, Deacon, and De Gex’s Reports, R'lnk- 
Tuptcy, 3 vols., 1840 — 1844 
Montagu and Macarihur’s Rt‘ports, Bankniptcy, 
1 vol., 1826—1830 

Moore’s Privy Council OaM*.-., 15 vols., 1836 - 1H()3 
Moore’s Privy Council Cases, Now Seiies, 9 vols., 
1862 -1873 

Moore’s Indian Appeal Cases, Privy Council, 14 vols., 
1836-1872 

Moore and Payne’s Reports, Ooiniuon I ‘leas, 5 vole., 
1827-1831 

Moore and Scott’s Reports, Common Pleas, 4 vols., 
1831—1834 

Moody and Malkin’s Repoits, Nisj Prius, 1 vol., 1826 
—18.30 

Moody and Robinson’s Reports, Nisi Prius, 2 vols., 
1830—1844 

Moody’s Crown Cases Reserved, 2 v(»ls., 1824— 1844 
Sir F. Moore's Reports, King’s Bench, fol., 1 vol., 
1485- 1620 

J. B. Moore’s Reports, Common Pleas, 12 vols., 1817 
—1827 

Morison’s Diclionary of Decisions, Court of Session 
(Scotland), 43 vols., 1532 — 1808 
Morrell’s Heports, Bankruptcy, 10 vole., 1884-*- 1893 
Moseley’s Heports, Chancery, fol., 1 vol., 1726—1730 
Murphy and Hurlstone’s Heports, Exchequer, 1 vol., 
1837 

Murray’s Reports, Jury Court (Scotland), 5 vols., 
1816—1830 t 

Mylne and Craig’s Heports, Chancery, 5 vols., 1836 
—1841 

Mylue and Keen’s Heports, Chancery, 3 vols., 1832 
— n836 


••• 



Abbreviations. 


• li 


Nels 

Nev. A M. (E. B.) 

Ney. AM. (m. o.) 

Nev. A P. (K. B.) 

Nev. A P. (M. 0.) 

New Mag. Oas. . 

Now Pract. Oaa. 

New Rep. 

New Sess. Cas. 

Nolan 

Notes of Cases 
Noy 

O. Bridg. 

O’M. AH. 

Owen 

P. (preceded by date) 
P. D. 

P. Wrus. 

Palm. 

Park 

Pat. App. 

Pater, App. 

Peake 

Peake, Add. Oaa. 
Peck. 

Per. A Dav. 

Per. A Kn. 

Ph 

Phil. El. Gas. . . 
Phillim. . 

Phillim. Eccl. Jnd. 

Pig. A B. 

Pitc 

PlowcL , . 

Poll 

Poph 


Nelson’s Reports, Chancery, 1vol., 1625 — 1692 
Nenle and Manning's Reports, Bing’s Bench, 6 vols., 
1832—1836 

Nevile and Manning’s Magistrates’ Cases, 3 vol 
1832—1836 

Nevile and Perry’s Reports, King’s Bench, 3 v 
1836—1838 

Nevile and Perry’s Magistrates’ Cases, 1 vol., 183 
1837 

New Magistrates’ Oases (Bittlestou, Wise 
Parnell), 2 vols., 1844 — 1848 
New Practice Cases (Bittleston and Wise), 3 vo 
1844—1848 

New Reports, 6 vols., 1862 — 1865 
New Sensions Magistrates’ Oases (Carrow, Hamer- 
ton, Allen, etc.), 4 vols., 1841 — 1851 
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Part I— Classification. 


Mistake a 
grouDd of 
mief. 

At common 
law* 


In equity. 


Relationship 
of parties. 


Nature of 
mistake. 


Sect. 1. — Introductory, 

1 . This title is concerned with mistake as a foundation of relie 
in a civil court of justice. 

At common law, mistake was admitted as a foundation of relie 
in three cases only, namely : — 

(1) In actions “ for money bad and received ” to recover mone^ 
paid under a mistake of fact (a) ; 

(2) In actions of deceit to recover damages in respect of a mistakt 
induced by fraudulent misrepresentation {h) ; and 

(3) As a defence in actions of contract where the mistake of fac 
was of such a nature as to preclude the formation of any contract ii 
law, as, <or example, where there was a mutual mistake as to thi 
subject-matter of the contract, and, therefore, no consemtus ad idoi 
by the parties (c), or where the mistake was made as to the identity 
of one of the parties where such identity was an inducement to tin 
other to enter into the contract (d), or where the mistake related t( 
the nature of the contract under such circumstances as would, if th< 
contract were embodied in a deed, justify a plea of non cst factum (e) 

In equity, mistake gives title to relief in a much wider range o 
cases than at common law, though it must be borne in mind thai 
** mistake,” as a legal term on which a right to relief may be founded 
has a much narrower meaning than as a popular expression. 

The relationship between the parlies to a transaction may impose 
a duty upon one party to inform the mind of the other party of al 
the material facts, and if, in such a case, the party owing such dut\ 
enters into a transaction with the party to whom the duty is owed 
without informing him of all material facts, the latter is entitled k 
relief on the ground of breach of duty (/). 

2* A mistake may be a mistake consisting of ignorance (g) oi 

(a) See pp. 29 rfaey,, jmt 

(/•) See title MisiiErHESENTATiON and Fraud, Vol. XX., pp. 742 et eeq. 

U) See titles Contract, Vol. VII., p. 354; Salk of Tjand. 

hi) See title Contract, Vol. VII., p. 354. 

(e) See ibid. ; title DEEDS AND Other Instruments, Vol. X., p. 404 ; Carlislf 
arui Cumberland Banking Vo, v. Bragg, [1911] 1 X. B. 489, C. A, 

(/) This claws of case is dealt with to some extent in the present title ; see 
pp. 3, 4, 11, 18, 19, 23, 24, post; see also titles Contract, Vol. Vll,, p. 358; 
XauiiT, Vol. XIIL, pp. 1ft, 23; Family Arrangements, Vol. XIV., p. 550; 
Feaudolent and Voidable Conveyances, Vol. XV., pp. 103 et eeq. ; 
Solicitors ; Trusts and Trustees. As to the special considerations relating' 
to oompromisee, see titles Eouity, Vol. XHI, p. 24 ; Family Arrangements, 
Vol. Xlt,pp. 64ft 

* (//) Co^ng V, I Ves. Sen. 400 ; East India Co, v. Tkmald (1803), 

9 Ve% 276; Hore v. BecUr (1842), 12 Sim. 4(56 ; Bell y. Gardiner (1842). i Man. 
& 0. iT; notwithstandjiig that the party alleging mistake may have had the 
knowing the la ^ ; see p. 16, po^. 
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forgetfulness {h) of a‘ material fact, or aHsing out of the belief in the 
existence of the subject-matter of a transaction where it has ceased Intro- ^ • 

to exist (t), or of some fact which forms the basis of the transaction duetoit! 
which is not true (j). Beyond this, however, it is impossible to give 
a complete or exact definition of mistake, as the courts have always 
refrained from attempting to do Bo{k). 

Mistakes as to private rights are rather to be classed among Mistake aa to 
instances of error in fact than in law(J), even where there are no private rights, 
circumstances of circumvention or fraud (m). 

Sect. 2. — Classification, 

3. This title is confined to the effect of mistake in relation tc 

contracts and settlements. cias&ifica- 

Mistakes in relation to contracts may be classified having 
regard either to the nature of the mistake or to the persons by 
whom and the circumstances under which the mistake is made, 
these being cross-divisions. 

4 . Mistakes having regard to their nature may be divided into (nassificatiot! 
(1) those which prevent there being a binding consent to a particular having regard 
transaction (w), and (2) those which arise in the expression in writing ® 

of the intention with regard* to a particular transaction (o). 

Class (1) may be divided into (i.) mistakes as to general law (j>), 
and (ii.) mistakes as to fact, including private legal rights. 

Class (ii.) may be divided into (a) mistakes as to the nature of 
the transaction ((y) ; (b) mistakes as to the identity of the other 
party to the transaction (r) ; and (c) mistakes as to the subject- 
matter of the transaction, which last-mentioned mistakes may be 
either as to the identity of («h or as to some fact materially connected 
with (0, the subject-matter. 

5. Mistakes having regard to the persons by whom and the circum- classification 

stances under which they are made may be divided into (1) mistakes having rcgaid 
when there is only one party to the transaction {u)y and (2) mistakes ^homm^stake 
when there are two or more parties to the transaction (v). made. 

1 — 

(/;) Seep. }^,po8t. 

(t) Strickland v. Turner (1852), 7 Exch, 208. 

{j) Colyery. Ctay (1843), 7 Beav. 188; Cochranes, WillU (1865), 1 Ch. App, 

58 ; Sc(M V. Coulson, [1903] 2 Ch. 249, 0. A. ; Marrynmi v. (JolUn$ (1854), 18 
Jur. 501. 

{k) Barrow v. Isaacs Son, [1891] 1 Q. 417, C, A., jner Lord BsRbb, M.E., 
at p. 420 ; and per ICaV, L.J., at p. 425; Hood of Avalon {Lady) v. MacHnnon^ 

[1909] 1 Oh. 476, 482. . ' 

(Q As to mistake of law, and as to questions of mixed law and fact, see p. 4, post 
(m) Clifton y, Cockhum (1834), 3 My. & K 76. It appears from J)enys v. 

Shucfchwrgh (1840), 4 Y. & 0. (EX.) 42, that a misapprehension of rights under 
a deed not arising from the misconsh'uctioa of the deed is a niistake of fact 

fn) See pp- 11 U seq.y post, 

fo) See p. 12, post 
(p) See p. 4, post 

See p, 5, post. 

Seep* Sipost 
Seepp. tint sey,, post ' 

See pp. 7 sej.y poMt 

to ^ k^^ill (as 

(v) Seej). 8,^{, 





■4. 

’ *! 

Class (4) may ha divided into (i.) cases xvhere the misteke i$ mutual, 
that is,, made equally by both or all parties («;), and (ii) cases trtiere 
the mistake is unilateral, that is, made by one party only (^). 

. Glass (ii) may be divided into (a) oases where the mistake was 
not conduced to or known of by the other party ; (b) cases where 
the other party did not conduce to the mistake but knew of it and 
may or may not have been under a duty to disclose the true 
facts (rt) ; and (c) cases where the other party conduced to the 
mistake by innocent misrepresentation (t). 


Part II.— Mistake of Law. 


Relief not 6 . "Relief will not be granted on the ground of mistake if the 
available. mistake is one of law as distinguished from one of fact (c). The 
distinction between mistakes of law and mistakes of fact has never 
MUtake must been clearly defined by the courts (d), but it may be taken that to 
^ exclude the right to relief the mistake must be one of general law (c), 

gexusT w. for.example, as the legal interpretation of a contract (/). 

Cirenm- 7. Thus the above rule does not apply to ignorance of a private 

right, although the private right is the result of a matter of law ((/), 
depends upon rules of law applied to the construction of legal 
of tbs rule, instruments (A); nor does it apply to ignorance of a right which 
depends upon questions of mixed law and fact, and a statement of 
fact which involves a conclusion of law is still a statement of fact 
and not a statement of law (Oi while mistake as to the law of a 
foreign country which is clearly, in ope sense, a mistake of law, is 
held in this country to be a mistake of fact (A\). 

Even where the mistake is held to be in a matter of law, however, 


(w) The remedy in such caf»e may be either rcsciffiion (feee p. 17, post), or 
rectification tpeo p. 20, post) or refusal of specific pcrformanco (see p. 24, jmt), 
(.r) The remedy in this case may be resciswon (see p. 17, poit), but is usually 
refusal of specific pcrfomiaucr (see pp. 7, 10, 24,^05^). 

(o) See pp. 0, 10, VI, 17, 18, 2il, 113, 34, post. 

(/>) See title Mirkepbesektation and Ekaui), Vol. XX., pp. 692, 721 , 737 
(c} Midlaud Great Railway vf IrelmdUfiTPctars He.) Johnson 

6 H..L. Uas. 798, 8 JO; Htockley v. fitmkley (1812), 1 Ves. & B. 23, 30; CotikerHl 
V. CholmHey (1830), 1 Russ. &M. 418 ; Marshullv, Collelt{mb), 1 Y. & C. (EX.) 
232. As to instrumepts drawn in wrong form under mistake of law, see 
pp. 12, 14, post As to payment of money under mistake of law, see p. 32, 
jmt As to contracts induced by misstatements of law, see title MrsREfKE- 
SJENTATION AXl) h’KAXJD,. Vol. XX., ]». 668. 

(d) Dankil v. Biukif (1881), 6 App. Cas. 181,191, P. G. ; see Clifton v, 
i^ockbrn n (1834), 3 My. K- 76, 99. 

(e) Coifer v. Phthbs (1867k L , R. 2 II. L.149, per Ijord Westbury, at p. 170. 
(/) Midland Great Western Railway of Irkand {l)tieH<'r8 Hr..) v. Johnamt 

sypra^jer Lord GhelmsEORD, L.V., at p. 811; Powell v. ISmHh (1872), L. R. 
H Bq. 86 ; Stewart v. Kennedy (1890), 15 App. Gas. 108; Hart v. //ari{1881>, 
'll Oh. D. 670 ; Y. Sandersom [189^ 2 Ch. 534, C. A. 

Co(fcr V. Phihbs, per Lord Westeury, at p. 170; Brnnehanm 

OSUft) V. Winn (l873L,Ii B. 6 H. L. 223; Clifton v. Cockhurn^ svpra; Iknys% 
V (1840), 4 Y. 1 0. (ex ) 42. 

' ” supra; Jhmidl v. -SiWto'r, supra^ at p. 191. ' 

(Marais) (1876), 4 Ch* P. 693, 6. * 
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the odwrt may grant relief (Q, if them are circumstancea rdiieh 
make it iaeqnitable upon the facts of the particular ease that the 
act should stand. But relief will not be Ranted where a party, 
having been made awa're of the question of law on which his title 
depends, under circumstances which might have given him equitable 
right to relief, determines to waive it (m). 


Part ill. — Mistake of Fact. 

Sect. 1. — Mistake as to the Nature of the Transaction. 

8. In the case of onerous contracts reduced to writing, the 
erroneous belief of one of the contracting parties in regard to the 
nature of the obligations which he has undertaken is not sufficient 
to give him the right to rescind, unless such belief has boon induced 
by representation, fraudulent or otherwise, of the other party to 
the contract (n). 

Sect. 2, — Mistake as to the Identity of the Other Party, 

9. Where a mistake is made as to the identity of one of the 
parties to a transaction, in cases where the identity of the person with 
whom the agreement was intended to be made was an inducement 
to the other to enter into the agreement, there is no real agreement 
formed ; but, where the identity of the person is immaterial, the 
mistake as to identity does not, in the absence of fraud, affect the 
transaction (o). 

(0 Clifton V. Cockhtrn (1834), 3 My. & K. 76, jter Lord Brougham, L.O., at 
p. 99 ; WaUon v. Maraim (1863), 4 De G, Mi & G. 230, C. A., per Knioht 
Bruce, L.J., at p. 236; see Alleard v. Walker, [1896] 2 Ch. 369, per Stiruno. 
J., at p. 381. See also Kxivtngton v. Parker (1872), 21 W. E. 121, /icr Bacon, 
Y.-O,, to the effect that I'elief may be given without reference to the manner 
in which the above maxim was construed in Cooper v. Phihhe (1867), L. E. 2 
H. L. 149 ; and see title Equity, Vol. XIII,, pp. 22, 170. 

(m) See Stone v. Ootlffey (1854), 6 PeG. M. & G. 76, C. A., per Turner, L.J., 
at p. 90; Rogere v. Ingham (1876), 3 Ch. D. 351, 0. A, 

(ri) See Steimrt v. Kenney (1890), 15 App. Cas. 108, 121, 122; and see title 
Contract, Vol. Vn., p. 356; and generally title Deeds and Other Instru- 
ments, Vol. X, pp. 404 et seq, (plea of nm esi factum). As to mistake in the 
nature of the contract or engagement induct by the other party, see title 
Misrepresentation and Eraud, Vol. XX., pp. 657 et seg. 

(o) See title (Contract, Vol. VIL, pp. 354, 355 ; and in addifion to the cases 
citea ihid., p. 356, notes (r), (s), see Boulton v. Jones (1867), 2 II. & N. 564 (where 
a man executed an order intended for his predecessor in business without 
intimating that he had succeeded to the business, and it was held that He 
could not maintain an action for the pnee of the goods) ; Archer v. Stone 
(1898), 78 L. T. 34 (where the pui-chaser’s agent m^e a false representation 
as to the true name of his principal, knowing that the other wty would 
not enter into the contract if he disclosed the true name, and speeme perform- 
anoe was refused) ; Nash v. Bt* (1898), 7SliL. T. 445, 448, 449 (where specific 
perfonnanoe, was granted on the ground that identity of the purchaser was 
xtpnnifftkVf; BaUWs Case, [189^ 1 Ch. ItO (where the plaintiff, odievuig that 
ft new SQci^y was an old-established society of which ne wished 'to become t 
which belief was fostered by «n officer of the new AoeietytoV^plied 
membership in the new society, and it was held that theve was no coniptet 
at ill, and that the plaintiff was entitled to have hif)| name removed i(mm the 
*lisl ol contributories m the winding-up of new eocie^)^ . ■ with rea^ to 
W riw » tiflA Yob vtlr. p. (f'VI* » 
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Mistake. 


Shot. 1 The misdescription of the purchaser does not render a oonTeyanee 
M3siake as inoperative or prevent the legal estate from passing where it oan be 
to the ascertained who was meant by the person misdescribed (p). 

Identity of 

Sect. 3 . — Mistake as to the Identity of the Snhjcct-inaUcr of the 

Transaetion. 

Sfh-Sect. l. -lVhen the Co7i(rnrt is Amhu/vmts. 

Admiaaibility IQ. Where the words used in a contract, thougli clear in them- 
of evidence, selves, are c((nally applicable to two different things or subject- 
matters, evidence is admissible to show which of them was the 
thing or subject-matter intended (q), but unless the evidence is 
sufficiently clear to establish satisfactorily that both parties bad the 
same thing or subject-mattei in view (r), there is no contract («). 

FaUa 11. Where the subject-matter of a contract is identified with 

demonsfratio flufficient legal certainty, but there is some inaccuracy in the de- 
fuiA noecL scription or some addition to the description which is inaccurate, 
the inaccuracy may be rejected according to the maxim Falsa 
ihmojistrmtio non nocet{t). Thus, where a plaintiff at the request of 
the defendant accepts a bill of exchange, and the defendant agrees 

IJardman v. Booth (1863), 1 II. & C. 803 ; lie Jieed, Ex ^rte Barnett (1876), 3 
Oh. 1). 123; and Ctuidi/ v. Lmdsay (1878), 3 App. Cas. 459, that there was no 
contract. In v. Wheatfroft (1878), 9 Oh. 1). 223, the defence that personal 
consideration entered into the contract failed ; see tjtd., at p. 230. 

(p) Wray v. Wray^ [1905] 2 Ck 349, following Maugham v. Sharpe (1864), 17 
0. B. (n. s.) 443 ; compare the cases under the Statute of Frauds (29 Oar. 2, 
c, 3), s. 4, referred to m Cathng v. Kvig (1877), 5 Oh. D. 660, 0. A. ; and see 
title Contract, Vol. VIL, pp. 361, 372. , 

{q) Smith V. Jeff ryes (1846), 15 M. & W. 561, jtcr Alderson, R, at p. 562; 
Ihtdiin V. (Iroom (1848), 5 0. B. 616, per Wildk, O.J., at p. 520; and see, 
generally, as to the admissibility of parol evidence to explain a written contract, 
p. 25, j> 08 tt and title Contract, Vol. VU., p. 623. An ambiguity of tibia 
kind is called a latent ambiguity (Smith v, Jeffryes^ supra). 

(r) And as to the necessity of consensus ad idem to the formation of a 
contract, see, generally, title Contract, Vol. VIL, p. 354. 

(fi) Ilothjes V. Horsfall (1829), 1 Buss. & M. 116 (where specific performance 
ef an agreement, referring to apian as an existing document, forming a term of 
the c-ontract, was refused, on the ground that the evidence adduced for the 
purpose of identifying the plan did not show that the parties had agreed upon 
any pai’ticnlar plan) ; Baffles v. Wuhelhaus (1864), 2 H. & C. 906 (where in an 
action for broach of contract in not accepting Surat cotton, which tne defendant 
bought of the plaintiff to arrive ‘*ox Peerless from Bombay,’* the defence that 
the defendant meant a ship called the Peerless which saiW from Bombay in 
October, and that the plaintiff was not ready to deliver any cotton which 
arrived bv that ship, but only cotton which arrived by another ship called the 
Peerless which sailed from Bombay in December, was held to be a good defence) ; 
Smidt V. Tiden (1874), L. E. 9 Q,. B. 446 (where a bill of lading, being 
ambiguous and equally capable of being applied to one charterparty as to 
another charterparty, and. each party being ignorant of what was in the mind of 
the other, was held not to be a contract or evidence of a ceuti’act between 
the parties) ; and see Falck v. Williams, [1900] A. 0. 176, P, 0. (ambiguous 
telegram); Swaisland y', Bearsley (1861), 29 Beav, 430. 

(t) See Coiven v. Ltd., [1899] 2 Ck 309, 311, 332, C. A.; and titles 

(jjoNTBAO^ Vol. VIL, p, 618 ; Deeds and Other iNSTRUMEiiiXs, VoL X, 
pp. 465 et ssq. ; iNSURAjrcS, Vol. XVIL, p, 362. Many cases of false deitton^a- 
tion Utirt ^ference to the construction of wills, as to which see title WiLie. 
Thls^doctiine is not con;&tied to cases where the first part of the description is 
a&d«thjS unti^<l,hut it is immaieriol iu what part of the description • 
Ihe ( Oowen y, Tru^tt^ supra. • 
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to incioniBity him as to half of tho amount, it is immaterial that 
by mistake the bill of exchange is misdescribed as being of the Mistake as 
same date as the indemnity, whereas in fact it is dated the next to tiie 
day, if the surrounding circumstances are sufficient to identify the Id«»tity of 
subject-matter of the contract (a). (he Subjert 

m mi 1- mftttcr of 

12. The above maxim only applies, however, to cases where theTrans- 

the false demonstration is added to that which was sufficiently action, 
certain before (h), and therefore, if the words in question form an 
essential part of the description of the subject-matter, they cannot ^ 
be rejected as falsa demonsiratio (c\ So, too, it seems, the doctrine fioctnne doeg 
is not applicable when tlie court can see from evidence outside the 
instrument what it was that the parties really did mean by the 
particular document in questioTi (d), 

Sub-Skot. 2. — TI'7fe7i the Contrai't is Hear. 

13. When the contract is clear the mistake of one party only Mistake of ore 
will not, as a general rule, prevent the formation of a contract and party when 
consequent liability in damages being incurred for non-perform- 

ance, for if a man will not take reasonable care to ascertain what 
he is contracting about, he must take the consequences (^. Even 
if the mistake is such as a reasonably diligent man mightmll into, 
a party cannot successfully resist an action for damages, nor, as a 
rule, specific performance, by a simple statement that he has made 
a mistake where there has been no misrepresentation and w'here 
there is no ambiguity in the terms of the contract (/). 

Sect. 4,— Mistake of Fact Materialbj Connected icith the 

Subject-matter of the l^ransaciion, 'J 

Sub-Sect. 1. — As to its Existence, 

% 

14. Where an agreement has been entered into in contempla- 

tion of a supposed actual state of things and it turns out that the miatake as 
parties were mutually mistaken and that such supposed state of avouimg 
things did not exist, the agreement is void (g), contract. 

(a) Way v. Hearn (1862), 13 C. h. (n. s.) 292. 

\b) See title Contoact, Vol. VII., p. 618. 

(c) Magee v. Lavell (1874), L. E. 9 C. P. 107 (where, in an agreement for 
transfer by the plaintiff of a puhlic-house, the subject-matter of the contract 
was described as “ the house and premises he now occupies, known by the sign 
of the White Hart,” but a coach-house which belonged to the White Hart was 
not, in fact, in the plaintiff’s occupation, being in the occupation of a tenant, and 
it was held that the words “ he now occupies ” formed an essential part of the 
description of the subject-matter, and could not be rejected as falsa demoustratio), 

(d) Cowenv. Traefitt, Ltd,, [1899] 2 Oh, 309,0. A., pcrLiNDLEY, M.E., at p.311. 

(e) Tampliny. James (1880), 15 Ch. D, 215, C. A., per James, L.J,, et p. 221. 


If) Tamplin v. James, supra, per Baggallay, L.J., at p. 217 ; see May 
V. Platt, [1900] 1 Ch. 616, 623 ; Van Praagh y, Evendye, [1902] 2 Ch. 2CC ; 
[1903] 1 Oh. 434, 436, C. A. ; and see Mahm v. Freeman (1837), 2 Keen, 25 
(where specific performance was refused). As to cases where there has been 
misrepresentation, see title Misrepresentation and Praud, Vol. pp. 657 
et sea. As to specific performance, see title Specific Pekkormance. 

(e) Stapylton v. Scott (1807), 13 Ves. 42i, 427 j RoUnsm v. IhHeensm ^828), 
3 Euss. 399> 413, 414; see Pritchard v. Merchant's Life-Assurance Society 
(1858), 3 C. B. (n. s.) 622 ; Cochrane v. WUlis (1865), 1 Oh, App, 5^; and see 
title Sale of Ghooi>s. As to cases in which the purchaser thinks that he ft 
purchasing something different from what was intended to be 8old|by the 
vendor, see p. lO, poi^. ^ 
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Sfibf, 4. Thus, in the case of a contract for the sale of a cargo supposed to 
pQstake of exist and to be capable of transfer, but which has in fact been sold 
Ftfct etc. and delivered to others before the contract is made, the vendor can- 
Ujtsmpies of recover the price of the cargo {h). So also when an annuity is 
role, sold after and in ignorance of the fact that it has ceased to exist, 

the purchase-money may be recovered back as having been paid 
without consideration (z) ; and where a fund is held in trust for two 
persons equally, if living, with benefit of survivorship bi‘tvaen them, 
and one of ilieiu sella his reversionary interest, the other being 
dead at the time, and that fact is not known to the vendor or the 
purchaser, the sale cannot stand {k\ Similarly, if a premium is 
paid and accepted for the renewal of a policy after the death of 
the insured, though both parties are ignorant of the fact of his 
dc'ath, the payment does not in such circumstances revive the 
policy (/) ; and where a contract tor the sale of a policy on the life 
of a man who is dead is entered into hv both parties, in the belief 
that the assured is alive, and is completed by assignment, the 
transaction will he set aside (z/z). 

Examples of 15 . When, liowevcr, the contract is for the sale of the subject 
noa-apphca- thereof hbsolutoly and not with reference to any collateral cir- 
tiouofrule, cumstaiices the agreement is binding, notwdtlistanding that the 
subject-matter is not in the condition supposed (//) ; and where a 
bargain is entered into, which depends upon a contingent event, of 
which chance both the parties are aware (o), or is for the sale of 
an uncertain speculative property (p), neither party will bo dis- 
charged from his contract merely because the event turns out 
against him or the reality is different from w^hat was expected. 


(h) Hafdie v. Couturier 9 Kxch. 102, Ex Ch. ; affiiiKod (lSr>fi), ^ H, L. 

Cas. 673: and see title Sale of Croons. 

(e) i:^tnckland v. Turner {1^52), 7 Exch. 208; see ffitvheock v. (hddimfH (1817), 
4 Price, 135 (where the puichaeor bought an interest of the vendors in a 
remainder in fee expectant on an estate tail and at the time of the contract the 
tonant in tail had actually Buffered a recovery of which both were ignorant 
until after the conveyance, and an absolute bond was given for the payment 
of the purchase -money, the com*t roscnnded the contract on the ground of 
mistake, and not only onleied the Iwind to be delivered up and cancelled, but 
that all interest paid on it should be refunded) ; compare Clare v. La 7 nh (1875), 
L. K. 10 0. P. 334, where liilchruek v. (liddings, supra, is discussed and 
distinguished) ; see also EmmersorCs Case (1866), 1 Ch. App. 433 (sale of 
shares after petition had been presented unknown to the parties) ; Rudye 
V. Bowman (1868), L. B. 3 Q. B. 689 (similar case where purchaser only was 
ignorant). 

k) Colyer v. Clay (1843), 7 Beav. 188. 

/) Pritchard v. MercMnPs Life‘ Assurance Society (1858), 3 C. B. (n. S.) 622 ; 
see title Insurance, Vol. XVTl., pp. 527, 554, 565. 
m) Sroit V. Co, than, [1903] 2 Ch. 219, C. A. 

>z) Barr v. Gibson fl838), 3 M. W. 390, 400 (sale of a ship which was at 
the time a wreck) ; see Barker v. Jaimn (1868), L. B. 3 C. P. 303. 

(o) Mo) timer v. (1782), 1 Bin. C, C. 156 (sale of an annuityfor life 

the party died before any parent of the annuity) ; see llitchcock v. 
GMdings, sajm, at p. 140. 

% {p) v, Sneyd (1854), Kay, 627 (lease of mining property which proved 

not to be worth the expense of working) ; Baxendak v. Smh (1865), 19 Beav. 601, 
609, Ol^sale of a manor, the bonntlaries of which were not dehnitely ascertained 
indiiefined, but in this case the evidence showed that neither party intended 

♦ < , . 
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Sub-Sect. 2 .— to Us Qualities, 

16. A mistake, common to both parties, as to the material of 
which the subject-matter of an agreement is composed may make 
the agreement void, when the difference between the actual thing 
and the thing contracted for amounts to a difference in kind (q ) ; 
so where by the mistake of a common agent of both parties a 
vendor and purchaser agree to sell and buy different qualities of 
the same material, there is no binding contract (r). But a sale 
of goods on the footing of their being of a certain quality w’ill 
not be set aside at the instance of the party who caused the 
mistake («). 

17. A mistake on the part of one parly only, not caused or 
actively assisted by the act of the other party as to the quality of 
the subject-matter of an agreement, does not, as a rule, invalidate 
the agreement (/), even if the other party knows of the mistake and 
that, but for the mistake, the contract would not have been entered 
into (a). If, however, the other party contributed to the mistake (h), 
or if he knew that the party making the mistake believed that the 
agreement was entered into on tlie footing that the suhjqct-maltor 
had the particular quality (c), the agreement is not binding. 


Sub-Sect. 3 . — yis h its Quantity or Extent. 

18. A material error as to the quantity or extent of the thing 
contracted for may make an agreement void if the mistake is 
common to both parties (d). But after a conveyance on sale the 
vendor cannot obtain relief on the ground that the property sold 
turns out to be more valuable than both parties supposed (.r*). Nor, 

to sell nor buy a mere doubtful matter the extent and value of which was 
understood to be unknown to both parties, and specific performance was refused). 

( 9 ) Cox V. Prentice (1815), 3 M. & S. 344 (contract for the sale of a bar of 
silver on the assumption that it contained more silver than it actually did) ; 
see Megaw v. MoUay (1878), 2 Ij. R. Ir. 530, 0. A. (sale by sample taken from 
wrong bulk). As to sale by sample, see, further, title Sale of Goods. 

(r) Thornton v. Kempsfer (1814), 5 Taunt. 78H (where a bioker described 
goods in one note as '* Riga Rhine Hemp,*’ and in the other as “ Petersburgh 
clean Hemp ”). 

(а) Scott V. Ldtleriale (1858), 8 E & B. 815 (sale by sample not in fact a 
sample) ; see Johnson v. Islington Union (1909), 73 J. P. 172. 

(i) Smith V. Hughes (1871), L. R. 6 Q. B. 597 (new oats bought in belief 
that they were old oats ); Morley v. Claveriny (1860), 29 Beuv. 84 (restrictive 
covenants in a lease). 

{a) S7nUh v. Hughes, sujvra, pr BLACKBURN, J., at p. 607 ; see, however, 
Pollock, Principles of Ponirij<*t, 8 th od., p. 512. 

( б ) Paskeomh v. Btchirith (1869), L. R. 8 Eq. 100 (where llie purcluisor thought 
that restrictive covenants applied to all tlie vendor’s oslatt') ; (hihailero v. Henty 

1874), 9 Oh, App. 447 ; see Me Hare and O' More's Couintd, [1901] 1 Oh. 93. 

(c) Smith V, Hughes, suivra^ at pp. 603, 608, 610. 

\d) Stapylton v. (SiCoW (1807), 13 Ves. 42»i, 427 ; see Muaendale v. Seah (1856), 
19 Beav. 601 ; Leslie v. 3’ompsow(1851), OJiare, 268. 

(c) Okill v. WkittaJeer (1847), 2 Ph. 3o8; see Howkins v. Jarlmn (1860), 2 
Mac. & G. 372. But in the case of rejoasos and documents of that kind it has 
always been a rule of the court to construe them with regard to thft intenticjp 
of the parties, and to refer in such cases to the state of the property whiim 
was known at the time [Turner v. Turner t Halt v. Turner (1880), 14 0L%D. 829, 
per M ALINS, y.-O., at p. 836, distinguishing Howkins v. Jackson^ supra; and see 
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SacT. 4. in the absence of express contract, can compensation be claimed 
of after conveyance in respect of a defect in title as to which there was 
Fact etc. a mutual mistake, and which defect might have been discovered by 
the plaintiff if he had exercised due diligence (/). Where, however, 
by the mistake of the joint agent of the parties* too much land is 
comprised in a conveyance, compensation may be given (g). Where 
one party bond fide thinks that he has purchased what the other 
party thinks he has not sold, the court may set the agreement 
aside (/i), or refuse a specific performance (i), or, where rectification 
is sought, put the defendant to election between rescission or 
rectification in accordance with the plaintiff's view {h}, 

Sub-Sect. 4 . — As to da Price or Consideration, 

Ko relief 19. In the absence of evidence that one party to a contract is 
meregrDuud attempting to take advantage of a manifest mistake, the other 
of mistake as cannot avoid the contract on the mere ground of mistake as 

0 price. stated therein (/) ; though in some cases specific per- 

formance may he refused, for example, where a defendant inserts a 
wrong figure in a letter written by him and containing an offer to 
sell, and %n becoming aware of his error immediately gives notice 
of it {in), 

Sub-Sect. 5.- -('omprontim and Famihj Arrantjements, 

General rule 20. If a compromise or family arrangement, with a view to 
as to binding avoiding litigation or terminating disputes, has been fairly entered 
effect without concealment or imposition upon either side, and with 

no suppression of what is true nor suggestion of what is false, 
then, although the parties may have greatly misunderstood the 

p. See also Lindo v. ILiWf/o (1S39), I Boav. 406; London and l>outh 

Western Mail, Co, {Directors do.) v. Blachmore (1870), L E. 4 H. L. 610, per 
Lord Westbury, at p. 623) 

(/) BesUy v Bealeij (1878), 9 Ch. P. 103 (where a lessee, believing a lease 
had a longer time to run than it lu fact had, granted an underlease for a period 
longer than the remainder of the term). As to the effect of a contract for rom- 
jiensatioii, see PalTner v. Johnson (1884), 13 Q. B. D. 361, C. A. ; and title Sale 
OF Land. 

(fj) Dacre v. Gorges (1S25), 2 Sim. & St. 454 ; compare Teacher v. Colder, 
[1899] A- C. 461 (where an account was taken on a wrong basis by mistake of 
the accountant and a new account was ordered). 

(/j) Calverley v. Wtlhama, Widiama v. Oalverky (1790), 1 Ves. 210; Price 
V. Ley (1863b 4 Giff. 235 ; Cloioes v. ILggtnson (1813), 1 Ves. & B. 624, 530,535, 
{i) See Diivqins v. Baynes, [1908] A. 0. 477, 485, lb C. (where Calverley v. 
}y%lliu7m, Wtlliama v. Calverlcff, suput, and Clowes v. Jlujyinson, snprn, 
roferrt'd to) ; soo also Ihtmphnrs v. (1844), 3 Hare, 276, 277; JlenJcely. 
Pape (1870), L. E. 6 Exch. 7 (an action on a contract transmitted inaccuratoly 
by telegraph). 

'{k) i/arrard v. Frnnket (1862), 30 Boav. 445; Harris v. Pepperell (1867), 
Ij. R. 5 Eq. 1 ; Bloomer v. Bpittle (1872), L. E, 13 Eq. 427 ; eee Paget v. Marshall 
(1'884), 28 Ch. P 255, and, note (A*), p. 20, post. As to the vendor ooniribiitiiig to 
the mistake, sr'o title Misiiepresenta'jjon and Fraud, Vol. XX., pp. 667 d fiw/. 
G) hUmftim Union v. Breninallandvleland (1907), 71 J. P. 407. 

(w) Wehster v. Oeal (1861), 30 Beav. 62; see Ww>d r, ScaHh (1855), 2 K & J. 

S ; and sdb title Sfecifio Pebforman&b. In the case of a sale by public 
stion, however, a mistake as to price is not a ground for relief, since biddings 
can onlVebe opened on the ground of fraud {Griffiths v. Jones (1873), L. E. 15 

I 
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Part III.— Mistake op Pact. 

fiitnatioti and mistaken their rights, the court will not distUjrlb th^ 
arrangement (n). 

To render a compromise or family arrangement binding, how- 
ever, there must be honest disclosure by each party to the other of 
all such material facts known to him, relative to the rights and 
title of either, as are calculated to influence the judgment in the 
adoption of the compromise, and any advantage taken by either of 
the parties of the known ignorance of the other of such facta will 
render the agreement void in equity and liable to be set aside (o). 

Equity will also relieve a party who in ignorance of a plain 
and settled principle of law is induced to give up a portion of 
his indisputable property to another under the name of a com- 
promise (p). So, too, relief will be granted where parties, being 
ignorant of facts on which their rights depend or erroneously 
assuming that they know their rights, deal with the property 
accordingly and not upon the principle of compromising doubts (q) ; 
and a compromise based upon a mutual mistake of account inducing 
the compromise will also be set aside (r). 

Part IV. — Mistake in the Expression of 
Consent to a Transaction. 

Sect 1 . — Remedy by Rectification or Rescissio^i. 

21. Where there exists a real common intention between the 
parties to a transaction, but mistake occurs in the expression of 
that intention, the court may correct the mistake in order to give 

(?i) See Ilvlaworthy Uthav (J(fu7ici1 v. Holmorthy Rural CounvU, [1907] 2 (’h. 
62. As to compromise entered into by counsel, see title BAKRiSTEua, Vol. II., 
pp. 898 ei aaq. As to family arrangements generally, see title T'amiia' 
Arranoements, Vol. XIV., pp 640 et aeq. 

(o) See titles Equity, Vol. XIIL, p. 24 ; Family Arrangements, 
Vol. XIV., p. 560; Groves v. Rerhns (1834), 6 Sim. 576; Ptvkerttu/ y, Rtrkenvq 
(1839), 2 Jieuv. 31, 56; lietpiell y. tiyrye, tijjrye v. Heyudl (1849), 8 llaio, 222, 
257; see also v. ^coit (1847), 11 I. Eq. E. 74, 90. Hut mere silence as 
logaiHls a material fact which one party is not bound to disclo.**© to the other is 
not a ground for rescission nor a defence to Ri)ocific performance (Turner v. 
OVcen, [1895] 2 Ch. 205). A compromise sanctioned by the court on behalf of 
an infant cannot be set aside by him on any ground whi(‘h would be insufficient 
to sot aside a compromise between persons mt juns. Whether it can always 
be set aside on grounds which as between parties stn jurts would be suflicient, 
qiuere. In no case can a compromise be set aside nnles.s there has been, oii 
the part of the person claiming to uphold it, conduct which in the yiow of 
a court of equity amounts to fraud (Hrmlce v. Mosiyn (Lii^rd) (1864), 2 Ee G. J. 
& Sm. 373, 416, 0. A.). As to consent orders, see title J uugments and Orders, 
Vol. XVIIL, p. 217. 

(p) Naylor v. Winch (1824), 1 Sim. & St. 565, 664 ; cited with approval in 
Lawton v. Campion (1853), 18 Beav. 87, 93 ; see title Equity, Vol. Xlll., p. 24. 

(?) Stockley V. iitoi'kley (1812), 1 Ves. & B, 23, 31 ; Ifaruey v. t;Mc(1827). 
4 Euss. 34, 57, 68 ; Beynell v. bprye, ISp^e r. supra, at p. 255 ; Lawton, 

V. Campion, supra, at pp. 97, 98. Hfce plaintiff’s right to relief is not 
forfeited by the mere fact that throughout he had the iriedns, equally with the 
defendant, of knowing what' his rights were and obtaining compiitent advice 
thereon (Reynell v. iiprye, Sprye v. Reyn'eU, supra), or by the tact that ftie 
defendant was in ignorance and under mistake also (tJtvL). ^ « 

(r) Pn'tt V. Clay (1843)“, 6 Beav. 503; see BiainUm v^ “Camni Co.” (jl86l)| 
1. J. (OH.) 713* a A. , 
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feffect to the iiitetitioti («). To justify the cotirt in so doing, it 
must appear that there has been a mistake common to both the 
contracting parties, and that the agreement purports to have been 
expressed in a deed or instrument in a manner contrary to the 
intention of both (0- The relief given may be either by way of 
rectification or rescission as the case may require, for in such cases 
the difference is only one of degree (a). A deed poll may also be 
rectified on proof that it is not in accordance with the intention of 
the person who executed it (h). 

Equity will also interfere where by mutual mistake a docu- 
ment has been signed which operates in law contrary to the express 
intention and agreement of both parties (c). There is no distinction 
in principle between a mistake as to the legal effect of the words used 
and a mistake in the words themselves, and, therefore, if a solicitor 
in drawing a deed, through error, either inserts or omits terms 
contrary to the intention of the parties, or uses words capable of a 
meaning different from that which the parties intended, relief will 
l)e granted (d). So it appears that equity would also relieve if a 
solicitor innocently misled parties as to the legal effect of a docu- 
ment and they were induced to sign it under a misapprehension of 
its meaning (r). 

22. The principle upon which the court acts in correcting deeds 
or instruments is that the parties are to bo placed in the same 

(a) ?h'e(er (Muryms) Exeter (Manhioneas) (ISSS), 3 My. & Or. 321; Wahh 
V. TnuannioN (ISIS), 10 Sim. 178; Ashtrst v. iWt//, Milly. As/nirat (1848), 
7 Hare, 602; Harrow Jiarraw (1864), 18 Boav. 629, 632; Mar ray v. rarktr 
(1N64), 19 Beiiv. 305, 308; J>rutff v. Parker [Loni) (1808), L. R. 6 Eq. 131, 139 ; 
Mavkenzie v. (\mhoii (1869), L. K. 8 Eq. 308, 376; ^mtth v. (1876), L. B. 
20 Eq. 000 ; iJayan v, Duffield (1875), L. B. 20 Bq. 789; affirmed (1870), 2 Oh. I). 
44, 0. A. ; Re ISirPa Trusts (1876), 3 Oh. D. 214 ; Cook v. Fearn (1878), 48 L. J. 
(oh.) 63; Welman v. HVffiaw (1880), 16 Ch. D. 570, 579; Quny. McCarthy 
13 I., R. Tr. 304, 309 ; Tucker v. Ikimett (1887), 38 Ch. I). 1, 0. A., •per Cotton, 
]j.J., at p. 14; Johnson v. Rrayge^ [1901] 1 Oh. 28; and see Sutherland (Duke) 
V. neathvote, [1892J 1 Oh. 476, 480, 0. A. ; see also title Equity, Vol. XIIL, 

i >p. 24, 25. As to the avoidance of instruments, see title Deeds and Otuee 
N.STiiUMKNTS, Vol. X. (plea of nun e.st factum)^ pp. 404 et seq. The court 
"Will not rectify articles of association of a company on the ground of mistake 
(Evans v. Ohaiman (1902), 86 L. T. 381); see title Companies, VoL V., p. 208 ; 
as to rectification of the register, see %hid., p. 153. 

(<) Murray v. Par leer (1864), 19 Beav. 305, 308, 309; and see, generally, 
notes (g)- -(o), p. 13, post. As to voluntary deeds, see pp 18, 19, post. 

(a) Hood of Avalon (Lady) v. MackinnoUf [1909] 1 Ch. 476, 481 ; see Wilding 
V. Sandersony [1897] 2 Ch. 534, 652, 0. A. 

(h) Wright V. (/n/(1856), 22 Beav. 207, 214; Killick v. Gray (1882), 46 
Tj. T. 583; /food of Avalon (Rady) v. Mojckitmmy supra (where, however, 
the appointment was ’ npscinded and set aside); and see Wdkinsfm v. Nelson 
(1861), 9 \V. B. 393 (but in this caso all the parties interested m the trust funds 
admitted that the omissiop of a hotchpot clause from the appointment was 
due to a mistake). As to inistakes in wills, see title Wills. 

(r) Story, 13th ed., ss, lAf, 162, 155; Wake v. Harrop (1862), 1 H. & C. 202, 
Ex. Ch., Ohompton, J., at p. 207. 

iW) See WaJee V. Harrop, 8{ipra, at f. 204; see also Rob v. Butterwick (1816), 
2 ftice, 190 ; B a/Arr v, ArinMrmg{\m\ 8 De G. M, & G. 631, C, A. ; Daniel v. 
AfhmgU (4864), 2 Ilem. & 95. Sometimes the court has dealt with a de^’s 

contrwy to intention by making a declaration — ^ae, for example, preclud- 
ing theMmhcation ol merger ((Hford{Lord) v. Fitzhardinye (Lord), [18991 2 Ch. 32). 

WWm V. Harrop, supra, per WiLLES, J*, at p 204* As to the liability of 
^bOit^Ts IQ respect of neriigeut or mistake:^ advice to their clients,' see fiUo 
goaoiTon r < ^ d 
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position as that in which they would have stood if the errot to be 
corrected had not been committed (/). Thus in a proper case the 
court will rectify a deed of settlement {g)^ an appointment (A), A 
lease (i), a bond (/c), a hill of exchange (Z), a schedule of quantities 
annexed to a contract to execute works for a gross sum, purporting 
to show how the gross sum is made up (w), a policy of insurance (/<), 
and a declaration of shipment under a policy of marine insurance, 
even after a loss has become known (o). 

So, also, where a conveyance is executed purporting to convoy 
a moiety only of real estate, the intention of the parties having 
been to pass the wliole, the deed will be rectified so as to pass 
the whole (p), and where by common mistake the parcels in a 
conveyance include more land than was comprised in the written 
contract, in pursuance of which the conveyance was executed, the 
court will rectify the conveyance at the suit of the vendor (q). 
So, too, if a holder of shares has the same or a larger number 
of sliares than those which he professes to transfer, and by mistake 


(f) WaJJcerv. (l.Sjfi), SDe^r. M. et (3 o.'U, C. A., per TrKNKii, 

]j J., at j). i5M ; M(*e litirnnn v. Harrow (IS.Vl), IS lieav. o29, ali'l. 

(</) Walsh V. TreuaHHinn (IHtK), Ki Sini. 17S ; Ashumt v. i/i//, v. Aalurst 
(IvSlS), 7 Hare, i>()2 ; Torre v. Tonr (ISjS), i Sm. & (1. 618; Amith v, IhJIe 
( IS75), L. 11. 20 ICq v. Jlaffieki (1876), L. R. 20 Kq. 780, iiftinueci 

(1876 ,2(Jh. 1).41,0. A. ; /.V 7W^ (1S76),.‘1 (^h. r>.211; //a/i/ry/v. /W«o»i 

(1879), 14 Dll. 1-). 516 ; llV/i/nn# v. Welman (1880), 15 Oh. H. 570; Fitz4feruld y, 
Fttzgnafd, [1002] 1 1. U, 477 ; and sen Jte Trmjhim's Truafa, Tringham v. f/reen^ 
hilit [1904] 2 Oh. 487, 406. In He fk la Touvhek Hettlemeut (1870), L. R. 10 600, 

the court did not order the settlement to bo rectified, but, prefacing the order 
with a declaration that it a]>peared that the words in queston were inserted by 
mistake, hiade an order for the distribution of the funds as if the wortls had not 
been inserted. As to settlements, generally, see title Skttlemknts. 

(A) Wilkimon v. Nelson (1861 ),*0 W. 11. 393 (by inserting a hotchpot clause). 

{i) Morivtner v. Shortall (1842), 2 Dr, & War. 363; Murray v. }*nrker (18,74), 
10 Ileav. 306 ; Paget v. Murahall (1884), 28(^7 D. 256; Vowen v. Truefitt, lAd.^ 
[1890] 2 Ch. S09,'D. A. 

[k) Htmpaon v. Vaughan (1740), 2 Atk, 31 ; see Bi’^hop v. (Viurch (1760), 2 Ves. 
Son. 100 ; Tlmnas v. Frazer (1797), 3 Vos. 399 ; Barn v. Barn (1708), 3 Yes. 673; 
Jlodifkinam v. Wyatt (1846), 9 Beuv. 666. 

[l) lhaiffy, Parker {Lord) (1868), L. R. 5 Eq. 131. 

[m) Neill V. Malland Bail Co. (1869), 20 Ii, T 864. 

(»i) See Moftcur, v. f^ondon Asu/rawre (1739), 1 Atk. 645; Collett v. Morrison 
(1851), 9 Hare, 162 ; IJenkle y. Royal F(rchanye Aasnranre Co. (1749), 1 Ves. Son. 
317 ; and see title Insurance, Vol. XVll., p. 403. 

(fi) >Siej)hens v. Auairalastaa Jiwiranee (Jo. (1872), L. E. 8 0, 1*. 18; and seo 
title Insitrance, Vol. XVII., p. 362 

( p) White V. White (1872), Ti. R. 15 Eq. 247 ; and see Leafy y. mUas (1868), 
2 I )g O'. & J. 1 10. Where, however, in a case between vendor and purchaser, the 
ctiuvoyance is in conformity with the written agreement, evidence is not, it seems, 
admissible to show that the agreement and tho conveyance do not carry out the 
intention of the parties (77m7/J7iflOM v. f/iWfwww, [1907] 1 Dh. 550; but see th^ 
remarks of Neville, J., tAW., at p. 561 ; Kl}%a v. II ills etc. (1892), 67 L. 1\ 287 
pp. 21, 25, 26, po-sf). 

[q) Beale v. Kyte, [1907] 1 Ch 564; Bmumonf y. Brarnley {\H22),T\irn^ 
& R, 41, 52 ; Afortmer v. Hhorfall, supra (a lease). A conveyance having been 
executed pi'imd faeie governs the relatijne between the paiws and evideiu'es 
their contwet, but if, for the puipt^se of showing a mistake in the conveyam'o, 
the prior written contract is to bu looked at, then all the prior rel^rant traiw- 
aotions must be looked at and not the contract alone [KUis v. HilU etc.^ mpraf 
where Leuiy v. Hillas, supra, was distinguished, and wherQ it wafc ‘held that 
there was no mistake on the part of the purchaser, and, moreover, that, none 

satiri'uctuiily proved even on the part of tho vendor), , 
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the wrong distingaishing numbers are inserted in the transfer, 
that will not prevent the shares passing to the transferee. The 
figures may afterwards he rectified (r). 

23. The principles upon which the court acts in rectifying or 
rescinding instruments do not apply in cases in which the instrument 
is in accordance with the expressed intention of the parties, and has 
been prepared with full knowledge of their rights, but the parties 
have mistaken the way of giving effect to their own inteTitions 
correctly expressed in the deed («). 

The court will not rectify an instrument hy inserting a term 
which the parties wished to be a term of the contract, hii^ deliberately 
omitted in the erroneous belief that it was illegal (t), or that 
it was unnecessary to insert it (//) ; and the court will not make 
a settlement conformable with what is alleged would have been the 
contract between the parties if all the facts material to be known 
by them had been present to their minds (a). 

24. Mistake in the (^xpression of a contract in writing may also 
be a ground for refusing specific performance (/>). 

c Sect. 2. — Itemoljf hij Conatnirtion, 

25. Mistakes in instruments are sometimes dealt with hy 
rultis of construction (/')• Thus, if it is clear on the face of the 
instrument itself that words have been omitted or inserted by 
mistake or inadvertence, the words so omitted or inserted will be 
8Up[)lied or struck out by th(^ court as a matter of construction for 
the purpose of giving effect to the wliole of the document (d). 

Similarly, if there is a manifest clerical error in a docmiient (r), 


(r) ln(l*8 Caftf (ISTlO, 7 Oh. App. -iSJ; see title Companies, Vol. V., p. 191. 

(s) Farr v. Shen/e, Jh/kes v. Farr (1815), 4 Hare, 511?, per Wioram, V.-0\, 
at p. 525’. 

(/) lrnham{Lord) v. Child (1781), 1 Dro C. C. 92 (whore upon sottlmg the terms 
of the grant of an annuity it was agreoii that tlie annuity should be redcoinablo, 
but both parties supposing that thi-^ appearing on the face of the transaction 
would make it usurious, it wanagrecMl that the grant should not contain a clanso 
of ledeinption, and it was accordingly drawn and executed without such a cla ii^e) , 
see Tuimshend [Manpnn) v. Btatmrmui (ISOl), S Vos. ;12S, XVI ; He MurlboroiUjh 
{Duke), Davts v. Whiiehead, [1894] 2 Ch. 123, 112 

(«) War rail y. Jacob (1817), 3 Mer. 256, 271 (^whore a power of it*V(»cation 
was omitted from a deed of appointment). 

(а) Barrow y. Barrow (1854), 18 Jleav. 529, 533. 

(б) V. MarsUm (1853), 4 l)e Cl. M. G. 230, C. A. ; see p, 24, post, 
and title Spec* P ic Perpokmanck. 

(r) Conipaie the cases where courts of equity have applied rules of con.^nie- 
tion to stipulations in written contruitts as to penalties; see title EtiriTY, 
Vol. XJir., p. 150; and aa to time, .see title C-ONTiucT, Vol. VII , p. 413. 

((/) See title (.^ontkact, Vol. VII., pp. 517 etseq . ; see also Head and Bed maids 
Case (1612), 10 C\). Hep. 134 a; Wthtm v. Il7/«09i(1854), 5 IT. L. Gas. 40; Kirky, 
UnuiHi (1851), 6 P3xch. 908 (where the words “ shall appoint," omitted by accident 
from an agreement to refer to arbitration, were supplied) ; He Iktniel's Settlem^^nt 
frH-sts (1875), 1 Ch. I). 373, 0. A, fwhSre an omission was supplied in a deed of 
settlement) ; see also p. 20, pa9t> The court will also eliminate a word or phrase 
in an Act of Parliament if no- sensible meaning can be given to it (6"iowe v. Veonil 
(Mrp&ratvm (1876), 1 0. P. D. 691, per BketT, J., at p. 701, and per Archibaxd, 
Wn at |.^06) ; and see titles STATtrxKS ; Wills. 

'.sV; tflar/c (1870)i 20. P, I), 88, 0. A. (where, there being a manifest 

0{roT in a leasOf it (iwas held that the counterpart might be looked at 
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or an obvious mistake as to datG(/), or as to a name(^), the court 
will treat it as rectified ; and, where property is settled subject to a 
mortgage, the amount of which is incorrectly stated in the settle- 
ment, the error being clearly proved as between the parties to the 
settlement, the court may treat the settlement as if the correct 
amount had been stated therein without putting the parties to the 
formality of a suit to rectify the error (h\ Again, as regards 
covenants, however general the words may be if standing alone, 
yet if from other covenants in the same deed it is plainly and 
irresistibly to be inferred that the party could not have intended to 
use the words in the general sense which they import, the court 
will limit the operation of the general words (/). 

26 . In a mortgage not containing a recital of any intention to 
do more than make a mortgage, the court regards the instrument 
with an inclination to believe that nothing more was intended than 
that which was necessary to make the estate a security to the 
mortgagees for the money advanced (k). The mere form of tlie 
reservation of the equity of redemption is not itself sufficient to 
alter the previous title (Z), or to induce the court to depart from 
this presumption (m). In such a case (where fraud is o&t of the 
question) the form is supposed to arise from inaccuracy or mistake, 
which is to be explained and corrected by the state of the title as 
it w’as before the mortgage (/?)• 

and that on the true coiwtruotion of the lease and counterpart taken together 
the words “ ninety four ” in the grant in the lease might be rejected, and the 
lease read as a grant for niuety-one and a quartei years only) , Matthews v. 
SmallwooH, 11910] 1 Oh. 777 (where, there being a patent ambiguity on the 
face of the lease, the word “ covenant ” was treated as a clerical error for the 
word ‘ ‘ covenants,” the counterparf being referred to for the purpose of explaining 
the ambiguity) ; Elhott v. Freeman (1863), 7 L. T. 71o (£ 1,000 in mistake tor £100 
in a bill of sale corrected) ; see also He Dc La Tmuhe's Settfement (1870), L. B. 10 
Eq. 599 (note (r/), p, 13, ante) ; Be Ottky's Estate^ [1^19] 1 1. E. 1 (where the 
wolds “ in fee ” were construed as “ in fee simple ”) ; Re Akranders Settlements^ 
Jennings v. Alemmkr, [1910] 2 Oh. 225 ; Stedman v. Collett (1854), 17 Beav. 608. 

(/) Fttchy. Jones dE. & 13. 238, Hotlingsworth v. U7ii<e(1862),,10 W. E. 
619 ; Lamb v. En/ce, l>nggan v. Bruce^ Coopery. Bruce (1876), 45 L. J (Q. U.) 538. 

( 7 ) Wilson V. Wilson (1854), 5 H. L. Oas. 40 ; see Brealauer v. Barwuk (1876), 
36 L. T. 52. 

(h) Scholejield v. Lockwood (No. 2) (1863), 32 Beav. -136- 
(t) Hesse v. Stevenson (1803), 3 13os. & P. 565, per Lord Alvanljsy, C.J., 
at p. 575. 

(Aj) Clark v. Burgh (1845), 2 Coll. 221, 227. 

(/) Jackson v. hmes (1819), 1 Bli. 104, 114, II. L* 

(m) (^lark v. Bnrgh, snprttf at p. 227. 

(w) Jackson y. Junes, svpra^ at p. 114; and see title Mortgage, p. 72, posf. 
Therefore, in a case of this kind, where an estate belonging to a wile is mortgaged 
and the redemption is reserved to the heirs of the husband, there is a rcbultiag 
trust for the wife and her heirs (see Jackson v. Innes^ supraj at p. 115; (Jark v. 
Burgh, supra, atp, 227 ; Be Betton's Trust Estates (1871), L. E. 12 Eq. 553 ; Ik 
Marlborough [Duke), JJavts v. Whitehead, [1894] 2 Ch. 133 ; title EQUITY, 
Vol. XIIT., p. 76) ; so if a lease is made by a tenant for life under a power oroatod 
by a settlement and the rent is reserved t5 the lessor and his heirs, these words 
are inteiqarotcd by the prior title and applied to such person as under the 
settlement may be entitled to the estate in remainder, and not to , toe heir of 
the leswir, unless he happens to be such remainderman (Jackmi v. lnnes, 8upi%, 
at p. 115) ; compare Empaon's Case (1870), L. E. 9 Eq. 597 (where provi^(>n8 in 
a moifgage, with regard to a mortgagor’s membership of a mortgagee ouilding 


S»CT. 2. 

Remedy by 
GonstBc- 
tion. 


Operation'^# 

documents 

limited. 


Buie as to 

mortgage 

securities. 



Mistake. 


18 


RKCT. f 

When Relief 
will be 
Gmnted. 

Goreral rule 
as 10 proof. 

>U*'takc due 
1o ii^noraiiop. 

MiHGoncop- 

tioti. 

Forgetfulness. 

Wilful 

i^nuianoe. 


Kffoct of 
aisquiescunoc 


Part V.—Relief in Cases of Mistake. 

Sect. 1. — When lieHef will he Oranied. 

27. In order that a mistake may be a f^round for lepjal remedy 
the party who pleads it as a reason why the ordinary consequences 
of his act should not obtain must be able to show that his conduct 
has been determined by the mistake (o\ and also that the mistake 
is of such a character as to affect the substance of the transaction («). 

28. The court will grant relief when the mistake was due to 
ignorance notwithstanding that the party alleging toe mistake 
had the means of knowing tlie facts (c). The court will also grant 
lelief when the mistake was due to misconception (d), and in some 
cases when it was due to forgetfulness (e). 

But the court will not inWfere in favour of a man who is wil- 
fully ignorant of what he ought to know, or, in other words, who 
commits a mistake without exercising the due diligence which the 
law would expect of a reasonable and careful person ( /h nor will 
relief be granted when the ignorance was due to tlie negligence of 
the party's legal adviser 

When a common mistake has I>eGn acted upon for a long 
period, one of the parties may bo deprived of any right to relief by 
liis ac(iui()sc(!nce (//). 


(o) Carpwael v. Pou'h 10 lieav. 3G, 43 (mistake of fact) ; Hiom v. 

GW/r^V (1854), 6 De G. M. & G. 78, 0. A. (mistake of law); see Tn^qe v. 
/yflvrtZ/fC (1862), 15 Moo V. C. 0. 270, 298 (where en-ora both aa to matters of 
law and fact were alleged) ; as to e'piitable relief, see also title Eqititv. Vol. 
XIII., pp. 22 et seq., and as to relief against specific performance of contracts, 
see p, 24, post, and title Sj'ECIFic Pkkfokmance. 

(a) f^teirart v. Kennedy (1890), 15 App. Gas. 108, 118, 122; see Kennedy 
V. Pammx etc. Mad i^.o. (1867), L. B. 2 0.. B. 580, 587 et sen.; MtKenzie v 
HeMh (1877), 7 Gh. Ib 675, 682. 

(h) Ci>chnq\ Prnft (17.50), 1 Vos Son. 400; Fast Jndta Co. v. Donald (1804) 
9 Ves 275; liore v. P»ccker (1842), 12 Sun. 465; Hell v. Gardiner (1842) 4 
Man. (fe G. 11. 

(0 V. SWrir? (1841), 9 M. A' W .54; Hell v. Gardiner, snprn : Hrcyinilie 
V. Campbell (1880), 6 App, Gas, 92.5, 952; Wdlinott v. Barber (18S0), 15 
Gh. P.96; corapaie New Brimswuk and Canada Hallway and I awl Co. v. 
Conyheare (1862), 9 H. L. Gas. 711, per Lord Chelmsford, at p. 742, and i^ee p 16, 
ante. Non-complijince with statutory rerjuirements with respect to a (joinpany 
prospectus by ignorance mav bo excupod ; see title Co30[paxies, Vol. V., p. 125. 

{d) Sirklcland v. Turner (1852), 7 Exch. 208; Colyer v. Clay (1843), 7 Beav.' 
188; Cochrane Y. Willis (1865), 1 Ch App. 58; Hcott v. GomZsom, [19031 2 (;h! 
219, G. A, ; JTarrwman v, (hlhns (WA), 18 Jur. 501. 

((; Kelly V. Hnhiri, mpra; Lucas v (18.33), I Mood. A' B,. 293; 

7lnoil fif Arnfnn {Lady) V. Afacto/zort, [ J909 ) 1 Ch. 476; see Bakir v. (Urn'ratje 
i\* Go., [1910J 1 K. B, 56, 65; compaie Harrow v. fsaac-H tf- Hon, [1891] 1 Q. B. 
417, 0. A.; Fasfeni Telcyrapk Co.y. Dcht, [1899] 1 U. B. 835, C. A. (where 
relief I’of imod) ; and see p. 30, jmf. ^ 

'(/) Bean fori ( Duke) v, Neeld (184.7), 12 Cl. & Fin. 248, 280, H L. ; Campbell v. 
(1867), 1 ])e G. k J. 393, 4d;>, 404, 0. A. ; Leuiy v. fhllas 2 

D© G. « J. 110, ' 


M Urmehn v. Pate (1794), cited S Ves. 235; Thomas v. Powell (1794), 2 Cox 
Ofts. 394 ; Barrow y, ieo^rs & Son, suprd, * 

m mennlkes, Powell V. (1886), 33 Ch. 1). 652, 561 ; see Rnaersv, 

(1876), 3 Ch. 13. .351, 337, C, A. ; and see title Estoppel, Vol. XXIL, p. 168. 

’****... ' ^ 4 ilt * " c V'iLiAiSf'' 
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29. The court may refuse to rescind or rectify an instruiSent 
\\’bere the result would be to affect prejudicially the interest which 
third parties have acquired on the assumption that the instrument 
as it stood was good. The court may, therefore, refuse to interfere 
where interference would prejudice a purchaser for full value (?) or an 
incumbrancer (/f), or where it is impossible to restore the parties to 
substantially their original position (Z), though relief would not be 
denied in a proper case where it is merely difficult to restore the 
parties to their original condition (m). 

Sect, 2.— Different Kinds of Relitf. 

Sub-Se(T. (hheraf, 

30. The relief to be granted in ease of mistake may be : — 
(1) rescission (/?), (2) rectification (o), (3) application of the rules of 
construction of documents (p), (4) refusal of specific performance 
or of damages for breach of contract (<2), (5) recovery of money 
paid under mistake (r), or (6) opening of settled accounts (h). 

Sub-Sect. %- JiWmwn, 

31. Whore two parties contract (t) under a mutni^l mistulre 
of fact, the agreement is liable to be set aside at the suit of eitlier 
juirty as having proceeded upon a common mistake (/t), but in 
determining wliethor relief should be given, the nature of the mis- 
take and the cause of it must be considered (x), 80, also, where 
the parties understand the contract in different senses, it may be set 
aside (a). 

(t) Malden v. Mtmll {Va:), 2 Atk 8. 

{k) Hladie v. Clarke Cock v. Clark (18rj2), 15 13eav 595; Ellis v. Hills cfc. 
(1892), 67 L. T, 287, 290. 

(/) Be Sa:t^ou Life AssKrnnve l^o< (1862), 2 John. & 11. 408 ; and seo Uaiemaii 
V. lioijhfon (1866), 1 ('h App. 359, 367. 

(m) Beauchamp {Earl) v. Hiww (1873), L Jl. 6 II. L. 223, per Lord 
Chelmsfobd, at p. 232 ; and compare pp. 30, 31, ante, 

(u) tSce the text, tn/ra, 

((^) See pp. 20 et seq.j }mt. 

( }i) Sco p. 14, ante. 

(ry) See p. 14, ante, p. 2L post, and title SrECiFic Perfokmance. 

(r) See pp. 20 et sep, post. 

(^) See pp. 29 et setp, post. 

(j5) As to compromises, see p 10, ante. 

(m) Coo})€r V. Bhihhs (1867), L 11. 2 H. L. 140 (where an owner of propertv 
agreed with another to take it from the latter at a rent, both parties being 
under a misapprehension that the property belonged to the latter whereas m 
fact it belonged to the foimer) ; Henuchamp {Earl) v. Winn (1873), L. H. 0 H. L. 
223 (where, however, the pluintifT’s action to rescind an agreement to exchange 
pro]>erties was dismissed on other grounds); JAinsfhnvve y. hnnsdowne iXT^O), 
cited 2 Jae. & W. 205 (where a l>ond and indonturo obtained by niistako and 
inisropro&entation of iho law common to both parties wore cancelled) ; Bingham. 
V. (1748), 1 Vcs. Sen. 126 (where iho plaintiff bought from the defendant 

lands which iii fact belonged to himself); see also Jones v. Cliffm'd (1876)^ 
3 Oh. D, 779 ; Dehenham v. EairhrvUfe^ [1901] 2 Ch. 98, 109, where Bingham v. 
Bingham, supra, is referred to ; Be iiaxaii Life Assurance Society (1862), 2 John. 
& H. 408, 412; affirmed 1 Do G. J. & Sm. 29, C. A. (where a creditor, who 
had given up a security in a selling company in exchange for a»Bubstitnted 
security in tno purchasing company was grant^ relief). See also pp. 7, 9, afta 
(x) Iteauehamp (Earl) V. Winn, supra. ^ » 

(o) Valverley v. WiUtams, Willtam v. Calverley (1790), I Ves 210, refeiTcd 
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32. Where the mistake is unilateral only, rescission may be 

f ranted if the mistake is of a fundamental character (?>), but not when 
is as to a collateral term only (^). The mistake must also be as to a 
fact, for, as a general rule, the mistake of one party only as to the 
meaning of the words used in a contract does not afford a ground 
for relief (d) unless it can be shown that the mistake has been 
induced, however innocently (r), by some act on the part of the 
other party (/). 

33. The court will sometimes intervene and grant relief in 
cases in which one party to a transaction is mistaken as to his rights 
and such mistake is perceived by the other party thereto and 
,%aken advantage of by him (ff\ especially when the transaction is 
betw’een a parent and a child who has just come of age (h), or 
when the person labouiing under the mistake is in pecuniary 
difficulties (i). Liability under an instrument which has been 
delivered up to be cancelled may be enforced, when it can be shown 
that the instrument was delivered up under the ignorance of one 
party and with the knowledge of the other party that the liability 
was enforceable (A). 

to in Jhftglas v. Jiainiesy [1908] A. C 477, 480, V. C . ; compare Fowler v. 
Sroltiafi KqHdahle lAfe /nsuram'fi Swiei/f {18e‘)8), -1 Jiir, (n. h.) 1169; Haymen v. 
OWr (1872), 26 L. T. 903 , Hoe also p. 10, oute, 

(h) Murtmtr v. i^hortall (1842), 2 l>r. War 363, 372; Fowler v. Fowler 
(1869), 4 Do ^ 1 . & J 260, 266 , Payrf v, Marshall (1884), 2^-. Ch. L 266, 263 ; (run 
V MAMhf/ (1884), 13 b. V,. Ir.‘304 ; and boo h/hs v. JFIU (1S92), 67 L. T. 
287, 289, (roddard v. Jeffm/s (1881), 61 ]j. J (cil.) 67. See also p]). 9, 10, ante 
(c) tirott V. Ldilfdale (1858), 8 E. & B. 816, see \o)fh v. Pcnivalf [1898] 
2 Oh. 128. 

{(i) See pp. 6, 7, aiite. 

{e) Wilding v. Sanderson, [1897] 2 Ch. 634, A. 

If) See Wilding Y. Sanderson, Mupra , Jennings y, Jennings, [1898] 1 Ch 378, 
per Stirling, J., at. p 390, compare Smith v. Hughes (1871), L. R 6 Q. B. 
597 ; see also title Misrepresentation and Eraud, Vol. XX., pp 737 etseg. 
The court will also Hometiraes give the defendant the option to accept 
3'pctification in accoidanco with the ]daintifF’B understanding of the contract 
(Pagei v. Marshall (1884), 28 Ch. 1> 266) ; see p. 20, pobl. 

(q) Forking v. I'ratt (1760), 1 Ves ISen. 400 (where an agreement as to (he 
distiibiitiou of the personal estate of an intestate made under a misconception 
of right was set aside) , M*Carthi/ v Peiaix (1831), 2 Russ. & M. 614 (which 
Jjord Brougham, L at p. 622, held to be Erectly within the principle laid 
down in Corking v, Pratt, supra) ; Sturge v. Sturge (1*849), 12 Beav. 229 (where a 
conveyance by an oldest son to his brothers of his interest in an estate for an 
-muloquate consideiation was set aside on the ground of {inter aha) his ignorance 
of his lights and of the absenco of a full and free disclosure of all material fads 
known to the defendants); Coward v. Hughes (1865), 1 K. & J. 443, 449 (where 
a widow, sliortly after her husband’s death, believing she was liable on a pro- 
inisMuy note HigiKid by her lat<^ husband and herself, signed a new promissory 
note, and it was hold that such note was invalid); Broughton v Unit (1858), 3 
J)e G- & J. 661, C. A. (whore the execution of a deed of indeniuity executed 
uiidor a mistake of fac.t and law was cancelled) ; sec Pusey v. Beshouene (n34), 
3 P. Wills. ;jl5 ; Jlamsden V. Hylton (1761), 2 Ves. Sen. 304 (cases of releases by 
women ill ignorance of their rights) ; see also Beauchamp (Earl) v. Wmn (1873), 
L. R. 0 H. L. 223, 233. ^ ^ J \ h 

(A) Cocking v. J'fatt, sityra; soo Stone v. Godfrey (1854), 6 Be G. M. & G, 
76j.90, 0. A® ; Be Carueti, Gandy v, Macaulay [li^b), 31 Oh. B. 1, 10, 17, 0, A. 

(i) Sturge v. Sturue, su}>ru , and see title Erauhulent and Voidable; 
CONVEV^WES, Vol, XV., pp. 103 et seep 
{k) JSast India Co. v. Donald (1804), 9 Ves. 275, 
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34. Where a party executes a release in ignorance of his r%ht, 
especially if his right is concealed from him by the person to whom 
the release is made, the release may be set aside (1), So a releaS 
to a trustee may be set aside after the lapse of twenty years and 
after the death of the trustee on evidence that it was executed in 
error, and in such case it is unnecessary to prove fraud (m). 

35. After conveyance, rescission cannot, in the absence of fraud, 
be obtained on the ground of unilateral mistake (n). But when a 
mutual mistake of a fundamental character is proved, the court 
may, in a proper case, grant rescission even after conveyance (f>). 
The general rule, however, is that in the absence of such a mutual 
error (p), after tlie conveyance lias been executed, a purchaser has 
no remedy by way of rescission or compensation in respect of any 
defects, either in the title to or quantity or quality of the estate, 
which are not covered by the vendor’s covenant (q), or by collateral 
warranty as to the quality of ihe subject-matter of the transac- 
tion (r). Thus, where a tenant for life sells property, and after 
conveyance it is found that the property is subject to a reversionary 
lease granted hy a ])redocessor in title, of wliich all parties were 
ignorant, that fact will not afford a ground for rescission 

36. The court will, in a proper case, set aside a voluntary deed 
execufc(^d for the purpose of carrying out trusts declared by parol, 
but which is wholly ineoiisisteiifc with tliose trusts (u), or a deed 
which does not carry out the full arrangement, even after the 

(/) Caim V. Conn (1721), I P. Wm^^. 72JJ, 727 ; v. Deshotirne (17r'W), JJ 

P. Wms. 315. As to releases, see titles Comtiiait, Vol. VIL, p. 451 , Tlti’sis 
AND TnUSTEEfl. 

(w) Jie iiarudt, (JamUf v. Macaulay (1885), 31 ('ll. D. 1, 10, 17,0 A. ; ulso 
Millar V. Craiy (1843), ij Beav. 433; t^kilheck v. HiUoii (ISGO), L K. 2 Iaj .'iS'i. 

(//) May V. riatt, [1900] 1 Oh. GIG, 023. 

(o) Delteriham v. Saichndye, [1901] 2 Ch, per Bvrne, J., at p. 109; 

V. ('ouhoiij [1903] 2 Ch. 249, C. A. ; soo Ihrajham v. Ihnahahi (1748), 1 Ves. 
Son. 12G, approved of iu Cooi^er v. Phihbs (1867), Ij. R. 2 11. Jj. 149, by Jjord 
(’Jranwoktii, at p. 164, and m Jortes v. (Clifford (1876), 3 (''h. 1). 779, by 
Hall, V.-(3., at p. 791 ; lirawnhe v. CavqMl (1880), 5 Ap]>. Cas 925, jar Lord 
Sllhorne, at p 937. As to the case of fraud, boo ihaL , and ^eo title 
MlSKERllKSENTATION AND PrAUD, Vol. XX., p. 741 

(p) Or fraud ; see title Miskkpresentation and Fraud, Vol. XX., p. 741. 

(a) See M^('^alloch v. (heyory (1855), 1 K. & J. 286, />er PACIE Wood, 

at p. 291 ; Clare v. Lamb (1875), L. R. 10 C. V. 334; /ietilfy \. Heslvy (1878), 
9 Cn. I). 103 ; Alhn\. (1879), 13 Ch. JJ. 524 ; Urett v. rV(>/r.srr (1880), 

5 0. P. I). 376 ; Drownlie v. i'amphell, supra, at pp. 925, 937, 91(# ; Clayfnn v. 
/.pecA(1889),41 Ch.D. 103,C.A.; lleTyrell, v. THW/Km-se (190()), 82 L. T. 
675; Debenham v. Sairbrnlyt', supra; Anyrl y, [1911] 1 K. B. 666 AV 
Turner and Skelton (1879), 13 Ch I>, 130, dissented from by Maijns, V.-C., in 
Allen V. Fichauhofij stqyt'U, was an cmtirelv different ease. As to conipensation 
under express conditions of sale, see title Sale of Land. 

[r) I)e Las>ii(lle v. Ouiidfuid, [1901] 2 K B. 215, C. A.; see Brownlie v. 
Campbell, supra. 

(«) Jle Tyrell, Tyrell v, Woodlwuse, supra ; see Dehenham v. Sawhridye, 
supra (where a purchaser discovered after completion that a portion 
of the property sold belonged to a thiid party, to acquire a title to which 
he had to pay £300, and it was held that, even assuming that th(*re 
had been a common nustake and that there need not be a total faffure of con- 
sideration to justify rescission after conveyance, the error in£le was ^ot 
sufficient to justify rescission). 

(rt) List&r v. Htdyaon (1867), L. R. 4 Eq. 30, 
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(loatli of the ^rahted {h) Or of both thd donoi* and donee (c). So; 
iftlso, a voluntary gift made under amiatake of fact may be set aside 
ill a proper case(d). The court, moreover, lias power to rectify a 
deed by setting aside a part of it only and allowing the remainder 
to stand, if the grantor agrees that such part of the deed ought to 
stand (r). But mistakes which the court might rectify, if so desired 
by the donor, may not be sullicientlv fimdanieiiial to enable the 
donor to set the whole deed aside as failing in substance to carry out 
his intention (./■). 

'Wliere a voluntary deed is impeached, the hiirden of sujiportiug 
it does not necessarily rest U2>ou those who s(it it ui» {jf), 

^ Hub-Se(T. 3. — Jltrliflt'afion. 

37. llectificaiion can only be had if the mistake is mutual or 
common to all parties to the instrument (/i). Where the mistake is 
unilateral only, the proper remedy, if any, is rescission, nut recti- 
fication (i). Jiut the court may, it seems, in special cases jnit tlie 
defendant to the option of either having the whole transacLion set 
aside or of submitting to have the instrument reciilied and altered 
according to the plaintilT's jirayer (A). 

(h) JJinjhcs V. N'ai/or (1870), 18 W. 11. 112C. 

riiilhpson V. Kerri/ (1803), 32 Jinav. G2« ; see titU' Kiua ulun.i.NT AJSU 
Aoio.vnLK l'eN\ i:\ \NcE.s, Vo\ A\., i». 100 

(f?) Allis V. A7//S (MiOO), 20 T. li. K. luO (pfl by husbumlto in i^nuruaco 
that it would bf by wife’s fOM.*nant in her aiurnaf^e setllcinoiil to settle 

iitler-ai'iinired pro]»( ily hot aside) ; see title (hri's, Vol. XV., j>. 121. 

(f') Turner v. ('oiins (1871), 7 C’h. App. 320, 312. Ais t(» leotifjiiig voluntary 
ia.-truuients, see p. 23, 

(/) Of/ilne V. J Atilt hoi/ ^ [1897] AV. N. 33, (b A. 

((/) Henry v. A//a.s//oW(/ (1881), 18 C'li. J). (>(>8 ; see 7’c(7tf?’ v. (1887), 
38Ch. i). 1, 9, 0. A. 

[h) Itooke V. Keit8iNt/i(ui{f.ojd) (1 830), 2 K. <S. J. 7o3 ; JIilU v. Ilowlam} (1833), 4 

J)o 0. M. & (i. 430, '130, (y. A ; ThompHon v HV/z/iao/c (1800), 1 John, it il. 208; 
Mh V. #SW/i{(1800), 1 Drew. & Sin. 42; lU wifiml [hlurl) v. Kmiiiuij [Kurl) (1882), 
30 Beav, 431, 438 ; Eaton v, Heniittf (1803), 34 Beav. 190; Kt Estate 

(1807), 13 W. Li. 1113, 1117; Ew/eiv Mu? shall {mA), 28 Ch. 1). 233; Afaij w 
rinft, [1900] 1 Ch. 010, 023; see tho excepLioii la the case of a aiaiTjage 
settlement, p. 23, yost. 

(i) See p. 17, ante. 

[k) Garrard v. /'Vaw/ie2 (1862), 30 Beav. 445, 431, 458; Hams v. Vfpyervll 
(1807), L. E. 5 Eq. 1; Enyet v. Marshall^ supra, Jllooiner Spittle (1872), 
L. E 13 Eq. 427, which last case is stated, in Jieale v. Kyie, [1907] 1 
(’ll. 504, to be unintelligible; see also title Misuej'KEskntation Eiuun, 
Vol. XX., p. 741. Accui’ding to May v. J’lait, su/ira, per Eawweix, J., 
at ]). 023, Garrard v. Erarikelf aupia, flams y. Eepprrdl, supra, and J'w/it v. 
Marshall, sa/tra, can only be sujipoited on the ground ot fraud, being euhes of 
lescissiou after couvoyuuce ; audit seems from May v. supra, tliat vendors 
and purcliasers of land cxinnot, after oonveyance, be jnit to their election to lesciiid 
or u(‘eept rectification on the ground of unilateral mrstake in the absence of fjuud. 
Garrard A'rankd^ dM^/ra, Harris v. Tepperell, supra, and Eayei v. Mai shall, 
supra, are treated as anomalous by Sir Eredekick PoLlock (see Pollock, 
PiinciplcR of Contract, 8tli ed., pp. 500, 552), who thus states their princijile: 
** The court will not hold the plaintiff bound uy the defendant’s acceptance of an 
offer which did not express the plaintiff’s real intontion, and which the defendant 
could not in the circumstances have reasonably supposed to express it ; nor yet 
require the defendant to accept the real offer which was never effectually com- 
to him, and which he perhaps would not have consented to accept: ' 
but will gut the parties in tho wiine position ae if the original offer were still 
These deii^ious are alsc critfcised unfavourably by Mr. Cypriau 
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dS. It seetda that the court is less willing to rectify fin instro* 
ment where the party seeking relief is the person who prepared and 
perfected it(i), but in a proper case the court will not, on this" 
account, refuse to grant relief (m), though it may refuse to give him 
his costs (n)- 

30 . It is always necessary to show that there was an actual 
concluded contract antecedent to the instrument which ia sonj^ht to 
be rectified, and that such contract is inaecnrately represented in 
the instrument (o). Thus an instrument as to which no contract 
has been entered into will not be rectified So as to prevent it having 
a legal effect which was not contemplated by the parties (p). 

So, also, there cannot be rectification where one of tlie contracting 
parties to the instrument never heard of what is said to be the real 
agreement (q), or where the parties were mutually mistaken as to a 
matter which formed the basis of the deed and the agreement on 
which it was founded (r). 

Although where a written contract is follo\N’ed liy a conveyance 
the conveyance may, on the ground of common mistake, bo rectified 
BO as to correspond with the contract («), yet when the two docu- 
ments as executed correspond, common mistake will not,*it seems, 
be sufficient ground for rectifying both (a). 

40 . To justify the court in correcting a mistake in an instru- 
ment the evidence must be clear and unambiguous, not only that 


Williams (see Williams, Law of Vendor and rurchaser, ‘2ud od , pp. 7l)4 t>t heaX 
See also Ou7i v. 3f‘6''ar</ly(1884), 13 L. B.. Ir. 304, 311. 

(/) (JvUett V. Mifrrison (18 j1), 9 Hare, 162, 176, 177 ; see Ex jmrte Wnqht 
(1812), 19 Ves. 255. 

(m) BaUy, Storie (1823), 1 Sim. & St. 210; see Fotvhr v. StoUinh Eijnltable 
Life Insurance Society (1858), 4 Jur. (n. s ) 1169. 

(n) Murray v, Parker (1854), 19 Beav. 305. 

(o) Mackmziey, Coni non (1869), L. B. 8 Eq 368, 375 (the actual decision in 
this case seems no longer good law ; see title Insuranck, Vol. XVII., p. 401) ; 
and see p. 12, ante, 

(p) Elvm V. Elwes (1861), 3 Do 0. P. & J. 667, 682, C. A. (where a chai'ge 
was inadvertently excluded on a resettlement). 

{q) Fowler v. Scottish Equitable Life Insurance Society^ supra. In this case 
the original agreement for a policy was made by the plaintiffs with an 
agent, but different terms were seut to the principals, and the court declared 
that the policy in question was not binding on either the plaintiffs or defendants 
(the principals], and ordered the defendants to repay the premiums and the 
plaintilfs thereupon to deliver up the policy. Compare Mcwkeniie v. Cvulson, 
Buprot at p. 376; Haymen v. Gover (1872), 26 L. T. 903. 

(r) VarpTnael v. Poiois (1846), 10 Beav. 36 (but the agreement and deed will 
be set aside). 

(s) Beale v. Kyte, [1907] 1 Ch. 564. 

(a) Davies v. Fttton (1842), 2 Dr. & War. 225; May v. iVaff, [1900] 1 Ch. 
616; Thompson v. Hickman ^ [1907] 1 Oh. 560, where Neville, J., at p. 661, 
said that the law was as stated in the text, but that he had gi-eat difficulty in 
following the reasoning on which the cases appear to be based. The above 
docisions were founded on the old equitabTe rule that the court would not grant 
specific performance of a written contract with parol variation ; but quoere 
whether that rule should still prevail since the Judicature Act, 1813 (36 & 37 
Viet. c. 66), 8. 24 (7) ; see Olky v. Fisher (1886), 34 Ch. D. 367 ; Shrewsbury am 
Talbot Cab and Noisekas Tyre Co, v. Shaw (1890), 89 L. T. Jo. 274 ; title S;^SC1F(0 
Fskfobmanoe ; and note (Q, p. 26, post. , 
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a mistake has been made (fe), but that the alleged intention, td 
which it is desired that the instrument should be made conform- 
able, continued concurrently in the minds of all the parties down to 
the time of the execution of the instrument (c). Thus the court 
will not add to a settlement a power which the plaintiff states that 
he intended to be added, but to his knowledge was not contained 
therein when he executed it (d) ; nor will the court supply a 
provision which the evidence shows was intentionally omitted (e). 

41 . The party seeking to rectify must also be able to show 
precisely the form to which the deed ought to be altered (/). 

42 . Tiiere is no settled rule in equity that every contract 
which is in terms joint, and would be so construed at law, is to 
be treated in equity as joint and several so as to be binding on 
the estate of a deceased covenantor (g). In such case, therefore, 
in the absence of any evidence that a deed (/?) or cheque (i) was 
drawn in a form dilierent from that which was the intention of 
the parties, or that there was any agreement for a covenant of 
a different sort, there is no ground for imputing a mistake and 
rectifying the instrument, so as to make it joint and several (k). 
If, howe\ior, there is a reasonable presumption tliat the instrunumt 
was made joint instead of joint and several either through fraud or 
for want of skill (/), or, although intended to be joint and several, 

(li) lltauunmt V. liramley (1822), Turn. & It. 41, 50; Rooke v. Kensington 
[Lord) (hS.VJ), 2 K. & J. 753; Fowler v Fowkr (1859), 4 ])o 0. & J. 250; Rake 
V. JI(K>/)er (1900), 83 L. T. 069; see Mad nine v. (kiulsm (1809), Jj. K. 8 Jilq. 
308*, 309; MortiYmr v. I^liortall (1842), 2 l>r, & War. 303, 373; Parsons v. 
JUtpwld (1843), 13 Sim. 518 (alleged mistake in doelaratiou, upon the footing of 
which a policy of insurance was granlod). 

(<;) Townshfttd [Marquis) Stangrovw (1801), 0 Ves. 328, 333, 334; Shellurne 
(Countess Powayer) v. lnc1iiquin[Karl) (1784), 1 Bro. C. C. 338, 341 ; Rreadalhaue 
[Mar(iu%s)\. iJJiand(»8[Mari/ins) 2 My. &Cr. 711, 739, 740; Kreter [Marquis) 
V. Kxeter [Marchioness) (1838), 3 My. & Cr. 321; Hills v. Rowland (1853), 4 
De G. M. & G. 430, (J. A. ; Roohe v, Kensington [Ltyrd), suyra^ at pp. 703, 701 ; 
Wright v. (1850), 22 Beav. 207, 214 ; Fowler v. Fotuler, supra, at pp, 2(W, 
273 ; Sills V. Sells (1800), 1 Drew. & Sm. 42; Jlentkg v. Matlaij (1802), 4 De 
G. F. & J. 279, C. A. ; Bradford [Earl) v. Romney [Karl) (1802), 30 Beav. 431 ; 
Re WalsJis Estate (1807), 15 W. B. 1115, 1117 ; Rake v. Hooper, supra , and see 
Jieamnont v. Jlramleg, supra, at p. 5.3. Quare, however, whether this rule 
applies or ought to he applied where the })uipo«e of the ratification is to set 
aside the deed ]iio fanto as against the party alleging the mistake [Bentley v. 
Mackuy, supra, per TiraNER, li.J., at p. 287). 

(d) Harhidge v. Woyan (1840), 5 Ilare, 258. 

(e) Rake v. Hooper, supra. 

(/) Fowler v. Fowler, snjjra , Bradford [Karl) v. Romimj [Karl], supra, 
at p. 439; see Sutherland [Duke) v. Ileathtote, [1892] 1 Ch. 476, 480, 0, A. 
For if the parties took different views of what was intended there would be no 
contract between them which could be carried into effect by rectifying the 
instrument [Bentky v. Mackay, supra, per Turner, L. J., at pp. 286, 287). 

(y) Sumner v. Powell (1816), 2 Mer. 30, 36 ; affirmed on appeal (1823), Turn. & B. 
423 ; Kendall v. UamiUon (1879), 4 App. (ias. 504 ; compare, mitra. Thorpe v. 
Jackson (1837), 2 Y, & C. (EX.) 553, to th^ effect that ever\^ joint loan is in 
equity to be treated as joint and sevetal ; and see titles Contract, Voi. VII., 
p. 622; Deeds and Other iNSTRUiJENTS, Vol. X., pp. 484 et seq, 

(h) Sumner v. Powell, supra. 

f Other V. Iveson (1866), 3 Drew. 177, 181. 

See RawsUme v. Parr (1827), 3 Buss, 539. 

^titpsou V. Vaughan (1740), 2 Atk. 31, 33 fa bond}* 
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was by mistake drawn in the form of a joint liability (?«), relief Sect. 2. 
may be granted on equitable grounds, but the court will not rectify Different 
joint covenants in a lease by making them joint and several (71). Eindtfdf 

43. In the case of a marriage settlement where a post-nuptial 
settlement differs from articles entered into before marriage, the court Marriapre 
would apparently always set up the articles (0) ; and so also, when ^cttiemeuU.. 
an ante-nuptial settlement purports to be in pursuance of articles 
entered into before marriage and there is any variaiice, no evidence 

beyond the articles is necessary in order to have the settlement 
rectified. And even when the settlement contains no reference to 
the articles, yet if it can be shown that the settlement was intended 
to be in conformity with the articles, and there is clear and satis- 
factory evidence showing that the discrepancy has arisen from 
mistake, the court will reform the settlement and make it con- 
formable to the real intention of the parties (p). Moreover, the court 
looks at the intention rather than the actual words of the articles, 
and where a post-nuptial (q) or an ante-nuptial (r) settlement pur- 
ports to be made in pursuance of ante-nuptial articles, then though the 
limitations of the settlement may agree with the words of the articles, 
still if it does not carry out the intent, the court will refoA^m it. 

Where the husband undertakes the duty of having the marriage 
settlement prepared, but does not carry out the intention of the 
wife, the settlement may in some cases be rectified so as to accord 
with that intention (s), 

44. A voluntary settlement as w^ell as a settlement for valuo Volunfary 
may be reformed or rectified in a proper case ( 0 , but a voluntary 

deed which fails to carry out the intention of the parties can only be 
modified to suit former intentions if the donor consents to make a 
new and distinct instrument {a\ A grantor may make a fresh deed 
and, with the consent of the grantee, cancel the old one, l)ut he 
cannot be compelled to alter the grant, and if the grantor contests 
it, the deed must stand or fall in its actual condition without 


(m) Other v. /rcso??, (1856), 3 Drew. 177, 181 As to ])artnership debts, soe 
i^mnner v. Fowell (1816), 2 Mer. 30, 37 ; Kendall v. IJamtlUni (1879), -1 A])i). Caa. 
604, 617 ; and see, generally, title Pautneksuii?. 

(n) Clarke v. Bickei’8 (1845), 14 Sim, 639. 

(o) Bold V. Hutclnnsoii (1855), 5 De G. M. & G. 558, 567 

(p) lUd.j at p. 568; King v. Krng-^Ilarman (1873), 7 I. II. Eq 44G. This 
was not BO fomcrly. The doctrine of the court to be colloi-icd I'loin tho 
eailier casos was that when the ai tides and sottlcmeiit wore bolli before 
marriage the court would not interfere unless the settlemont was ex jjresseit to 
Ixj made in pursuance of tho articles, for without such a Kicital the court 
bUj'posed that Ihe parties had alt(‘red their intention {Bold v. Hutrhinson, 
supiOy per Lord Ckanwoiitu, L.C., at pp. 566, 567, 668), but the later autho- 
iities have put the matter on the true footing, t.e., that if it is ])orfectly palpable 
that there has been a mistake on which me settlement has been made, the 
court will admit evidence to correct it {ihid*, at p. 569). 

{q) Cogan v. Duffield (18751, L. B. 20 ’«q. 789; affirmed (1876), 2 Ch. D. H, 
49, 6. A. y and see Jlerrntg-Vooper v. Herring-Cooper, [1905] 1 L B. 465, 471. 
(r) Bmdh v. Iliffe (1876), L. B. 20 Eq. 666. « 

(a) Clark v. Girdwood (1877), 7 Ch. D. 9, 0. A. ; Lovesy v. Smith (1880),*^5 
Ch. D. 665. , » 

(0 BonhoU V. Henderson y [1895] 1 Gh. 742 ; affirmed, Q895] 2 Oh. 202, 0. A. ; 
as to the revocation and avoidance of gifts, see also tftle Gins, VoL XV., p. 42L 
(a) PhiUipion v. Kerry (1863), 32 Beav. 6?8. 



Mistake. 


fifeCT. S. 



Kectification 
at suit of 
settlor. 


Ilectiflcation 
at suit of 
volunteer. 


Bettlezneuts 
under order 
of court or 
em oiled. 

Usual clauses 
may be 
siruclc out. 


Nature of 
mistake 
which may be 
a ground u£ 
dcience to 
action for 
Hpecific 
perfoitnance. 


4 » 


alteration (6). No amount ol evidence, however conclusive, proving 
that the grantor did intend otherwise than as expressed in the deed, 
will justify the court in compelling him to introduce a clause into the 
deed which he does not choose to introduce, although he might 
originally have wished to have done so (c). 

On the other hand, the court will hesitate to rectify a voluntary 
settlement at the instance of the settlor merely on his own evidence 
as to his intention, unsupported by other evidence such as written 
instructions, even though the rectification sought would bring the 
settlement more into Wmony with recognised precedents and 
what tlie settlor might reasonably have intended at the time ((0- 

A volunteer is, however, entitled to take proceedings to have an 
error in a settlement rectified (^), even though the effect would 
be to carry back the settled fund to the original settlor (/), but 
the court will only act upon the clearest and most certain 
demonstration of error and of actual intention (<gf). 

45 . It \8 no objection to the exercise by the court o! its juris- 
diction that a settlement was made m pursuance of an order of the 
court {h), or that a resettlement has been enrolled (/) as a disen- 
tailing assurance (/.). 

Nor is the fact that a provision, such as a clause restraining 
anticipation, in a most proper one, and one usually inserted in 
marriage settlejnents directed by the court, a ground for refusing 
to rectify tlm settlement by striking such provision out, when it is 
shown that its insertion defeats the intention (J). . 

Suu-SjfiCT. 4 . — Defence io an Action for i^perific Petformn^ice or Damages, 

46 . Mistake may be a ground for refusing specific performance 
of a contract, either where the mistake is in the ex 2 )resHion of the 
contract in writing (m), or where the mistake is one of fact and made 

{h) Brovu V. Kenncihj (18015), 3:5 Beav. 133, pir KoMlLLY, M.E., at p. 147; 
pee FhilUpson v. Kcrrg (1803), 3*2 Beav. 628, 637, 638. 

(c) Lister v. Hodgson (1867), L. K. 4 Eq. 30, 34 ; the reason being that 
ppeoific performance of an intention to make a voluntary deed cannot be 
onfoiced [ihid,, pp. 34, 30). It however, that if a man executes a 

voluntary dee<l declaring certain tiUfcU, and dies, and it is afterwards proved 
tioin the instillment or otherwise that beyond all doubt the deed wa*. not 
}»rMpaied in the exact manner which he intended, the deed may he reloitned 
«ud those particular provisions, necessary to carry his intention into effect, 
introduced {tbid„ at p. 34). 

{d^ Bonh^e v. Henderson^ 1 742 ; afl&rmed, [1895] 2 Ch. 202, C. A. ; 

nnd see p. 19, ante, A voluntary settlement is not voidable by the settlor merely 
^ocau^o it does not contain a power of revocation {Henry v, .4rnw<ro^7(1881), I'S 
<’h. I). (ir>8V See James v. Conchmren (1885), 29 Cli. D. 212 (where a' settlement 
v.’as re« tifit;d). 

(0 Thonrpi-vu V. Whiimore (1860), 1 John. & II. 263, 273; Wnr v. Van Tramp 
(1900), 16T, L. B, 531. ■' 

(,/') Thompson v. Whitmore^ eitpra. 

, tv) HW'* V.. Van Tromjf, euprUf where BviiNE, J., stated that it was not 
junuatendl to oliKorve that he had not been referred to any (jase where judg- 
nj'Uit hod been given in favour of reforming a voluntary settlement at the 
instance of a volunteer. 

/A) Smiih v, J/tz/V (1875), L. E. 20 Eq. f566. 

(lit, Under tho and Sbjcoveriee Act, 1833 (3 & 4 Will. 4, c. 74) ; eee title 

EkaX, PnOPEftTY AM) OHAXmS Real, 

(A) V. Dai}. Dare (1885), 31 Oh. L). 251, C. A. 

It) T^rre V, Torre (1853), I fern. ^ G. 518. 

[m) i Mavstoh (IS®), 4 De G. M. & G. 230 C. A. 
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by the defendant only(«). In a case of the latter kind, howevei', i 

there uaust ]iave been reasonable excuse for the mistake (e), and the Different 
plaintiff may be given the option either of having a decree for specific Kin(te*of 
performance in accordance with the view of the defendant or of 
having his action dismissed (p). Alternative 

47. Mistake may also be a good defence to an action for IJ 
damages for breach of contract (<^). But where the pliiintiff has Misiakoafta 
been deceived, by the reasonable reading of the contract, as to what defenct* lo au 
was the defendant’s meaning, it is no defence for the latler in an action for 
action for damages for breach of contract to set up that he meant 
something different to such reasonable reading (r). Even when 

specific performance is refused on the ground of mistake tlio court 
may give the same damages as would, under the old practice, have 
been given in a court of law(s). 

Sect. 3. — Eridence tqwii which Relief will be Grauted. 

48. As a general rule, parol evidence is not adiniasiblti to show rarol 
that a written contract, interpreted according to th{‘ ordinary rules evidence, 
of construction, does not express the true and complete intention 

of the parties (0. * * 

'fhus, at common law^ if an agreement is unambiguous, parol Common law 
evidence as to the intention of the parties with a view to showing 
that some term or word has been inserted or omitted by mistake 
is inadmissible (a), though parol evidence may be received for the 
purpose of explaining what the parties to an agreement meant 
when there is a latent ambiguity {h) in the agreement (r*). 

49. In equity, however, parol evidence is admisHiide to imike out Equitable 
a case for rectification or rescission of an instrument (d), or to show 

that what purports to be an agreement is not in fact an agreement 
at all, as, for example, where it has bden signed by mistake (r). lu 


(«) Preston v. Luch (18S4), 27 Ch. I). 497, 506, 0. A. ; see Mnnser v. lUvh 
(IS48), 6 Hare, 443; pp, u, note (o), 7, 10, ante; the text, tu/ra , and title 
Spkiuitu Perfokmance. 

(o) Swaisland v. Jkarsleii (1801), 29 Beav. 430, 433 ; Tamfdin y. James (1880), 
15 Ch. D. 215, 217, 221, C. A. ; see p. 7, nuU, 

(p) Bash'omh v. Beckwith (1869), L, B. 8 Eq, 100; Vrsston v. hack, supra. 
Raffles V. WicheUiaus (1864), 2 H. & C. 906 ; and see j). 7, ante, 
llaymen v. Gover (1872), 25 L. T. 903. 

Tamplin v, JameSy svpra, at pp. 217, 221, 

See titles Contract, Vol. VIL, pp. 523 et seq . ; Evidence, Vol. XITI., 
pp, 566—568, 

(а) HUchin v. Groom (1848), 6 C, B. 515 ; and see title Contract, Vol. VIT., 
pp. 510, 617, 523. 

(б) That is to say, an ambiguity in the terms of the instrument, the existence 
of which is first shown by extrinsic evidence, whether written or verbal (see 
footnote to Hitchin v. Grvomy supray at p, 620), unless the error is so obviou.s 
on the face of the document that the court can remedy it as a mere matter of 
construction (see Wilson y, ]Vilson (1854), 5 H. L. Cas. 40, 66; and as to deeds, 
see title Deeds and Other Instruments, Vol. X., p. 463). Where there is a 
patent ambiguity, that is to say, an axftbiguity on the face of the instrument 
itself, the instrument is wholly void (see tWd., pp. 453, 454). 

g Hitchin y. Groom, supra, at p. 520 ; and see p. 6» ante, and p.(iJ6, post 
) Shdhurne [Countess Dowager) v. Inchiquin (r!arl) (1784), 1 Bro. C. 0. IfdS, 
341 ; Baker v. Bame (1760), 1 Ves. Sen, 456; and see p. 12, ante, ^ , 

(«) Pym V, Campbdl (1856), 6 E. & B. 370, per Cromfton, J., at p^. 374; 
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<* 

such cases the evidence is admissible, not to contradict what appears 
on the face of the agreement, a procedure the court will not allow, 
but to prove the existence of a mistake which could not otherwise be 
proved (/). So, also, where mistake cannot he established without 
evidence, equity will allow a defendant in an action for specific 
performance to support a defence founded on mistake by evidence 
dehors the agreement (p), the evidence being introduced, not to 
explain nor alter the agreement, but, consistently with its terms, to 
show circumstiinctis of mistake or surprise which would make the 
specific performance of the contract as executed unjust {h), 

50. Parol evidence is admissible to make out a case for the rectifi- 
cation of an instrument (i), notwithstanding the Statute of Frauds (k). 

51. If there is a previous agreement in writing, which is un- 
ainl)iguons, the instrument will 1)0 reformed in accordance therewith, 
and if such agreement is ambiguous, parol evidence may be used to 
ex])ltiin it according to the ordinary rules in cases of ambiguity (/). 
If, hoAvever, the previous agreement in writing is clear, and the 
instrument is in accordance therewith, parol evidence is not 
admissible to rectify the latter (?/0- 

52. The court is, however, always unwilling to vary a settle- 
ment when the effect w^ould be to defeat vested rights, or wdiere it is 
sought to do so on mere parol evidence (a). If there is nothing 
but the recollection of the witnesses, and the defendant, by his 
answer, denies the case set up by the plaintiff, the plaintiff may 
be w'itbout remedy (o). There is no objection, how^ever, to 

een (iiulgen v. JJeaset (1866), 6 E, & B. 986; Furness v. Meek (1857), *21 L. J. 
(ex.) 34 ; Pottle v. Jlornibrookt [1897] 1 Oh. 30. 

(/) Baker v. Paiue (1750), 1 Ves. Sen. 456, jf/er Lord IIaki>W7cke, L.O., at 
p. 457 ; see Oileg v. Fislmr (1886). 34 Oh. 1). 367, at p. 369. 

* {y) Joyues v. Staiham (1746), 3 Atk. 388; Towushend [Marquis) \. Stan- 
yroom (1801), 6 Yes. 328; Clarke v. (Irani (1807), 14 Yes. 519, 524, 525; 
Ilamshotifnn v. Uasdon (1812), 1 Yes. & 11. 165, 168; Clotres v. IIiijyt>vsvn (1813), 
1 Yes. & B. 524, 527 ; Manser v. Back (1848), (5 Ifare, 443, 448 ; Wood v. 
Bcarth (1855), 2 K. & J. 33. 

Ui) Clowes V. Jhyyinson, supra, atp. 527 ; and see title Specific Pekpoumance. 

[i) Barrow v. Z/amw; (1854), 18 Boav. 529; Johnson v. Brayye, [1901] 1 Ch. 
28 ; or to show that the instrument is I'ontrary to the real terms of the contract 
and that it ought to be set aside (Pn re v. Ze?/ (1863), 4 Giff. 235); provided 
there aie no wntteu iustructioiiB in existence [Lackersteen v. Lackersteen (1860), 
30 L. J. (cir.) 5). 

[k) 29 Oar. 2, c. 3; see ^fhomas v. Davis (1757), I Dick. 301, 303 ; Risjers v. 
Karl (1767), I Dick. 294; Be Boulter, Fx parte Faiioml Provincial Bank of 
Knqlaml (1876), 4 Ch. D. 241 ; Johnson v. Brayye, supra. 

(/) Murray v. Parker (1854), 19 Beav, 306, 308; see note.s (^), [h), p. 25, ante. 
Where the original agreement is of doubtful construction and the conveyance is 
definite and unequivocal it is not easy to avoid the conclusion that the convey- 
ance may he the beet evidence of the actual agreement between the parties 
(// nmphries v. Horne (1844), 3 Hare, 276, 278). But, though a defendant resisting 
Bpecinc performanco may go into parol evidence to show that by mistake the 
written agreement does not expi’ess the real terms, it appears from the older 
authorities that the plaintiff could not do so for the purpose of obtaining specific 
performance with a variation; see n*6te (a), p. 21, ante, and title SpEcmo 
Peefoemance. 

Bavim V. Fitton (1842), 2 Dr. & War. 225, 233 ; compare p. 21, ante. 

Alexander v. Croshie y835), L. & G. fsrop. Sugd. 145, 149; Barrow 
f, Barroiv. supra; Kemp v. iJosa (1868), 1 Giff. 258, 266 (a question of penalty). 

(o) iforfmer v. ShortaU (1842), 2 Dr. & War. 363; and see Irnham (Lord) 



Part V.— Relief in Cases of Mistake. 


a? 


correcting a deed by parol evidence when there is anything in 
writing beyond the parol evidence {p ) ; and, although, in nearly all 
cases in which the court has reformed a settlement, there has been 
something beyond the parol evidence, such, for instance, as the 
instructions for preparing the conveyance or a note by the attorney 
and the mistake has been properly accounted for((/), yet a mistake 
may be rectified where it is clearly proved by parol evidence, even 
though there is nothing in writing to which the parol evidence may 
attach (r). So, also, notwithstanding the absence of any evidence 
of intention, apart ifrom the settlement itself and the fact that the 
instructions from which it was prepared are not forthcoming and 
that the solicitor who prepared it and the parties to it are dead, the 
deed itself may afford sufl&cient evidence of the intention to 
enable the court to rectify the mistake (s). 

The court can order rectification (f) or rescission (a) on the 
ground of mistake upon the evidence of the plaintiff alone, where 
no further evidence can be obtained ; but it requires very clear and 
distinct evidence in such a case that there was a different intention 
when the deed was executed Q)). 

Sect. 4. — Effect of Lapse of Time. 

53. Lapse of time may be a bar to rectification (c) on account 
of the loss of evidence and the doubt thence arising (^Z), but the 
mere lapse of time of itself, even for a long period, will not be a 

Child (1781), 1 13ro 0. C. 92, 93; Toinuhejid {Marquis) v. t^innqroom (1801), 6 
Ves. 328, 334 ; Fowler v. Fowler (1809), 4 De G. & J. 260, 274 , Hentleq v. 
^fackwJ (1862), 4 De 0. F. & J.^279, 287, 0. A. ; Bloomer v. SpUik (1872), L. li. 
13 Eq. 427, 431. 

(|)) Mifriimer v. Shortoll (1842), 2 Ilr. & War. 363, 374. 

(q) Alexander v. Croshe (1835), L. & G. temp. Sugd, 146, 140; and boo, for 
example, M(yrtimer v. Shortall^ mpra^ at p. 374 ; M*Cormac/c v. McCormack (1877), 
1 L. K. ]r. 119, 0. A. ; Wdymn v. Welman (1880), 15 Ch. D. 570, 576 (where the 
draft containing the clause (though struck out) which was alleged to have 
been omitted was in eviilence) ; Johmon v. Braqge, [1901] 1 Oh. 28. 

(r) Alexander v. Orosbie, supra, at p. 160; Barrow v. Barrow (1864), 38 Ik'uv. 
629, 533; McCormack v. M*Cormaik, sujn'a; Cook v. Fearn (1878), 48 L. J. 
(CH.) 63. 

(<{) Fitzgerald v. Fitzgerald^ [1902] 1 I. R. 477, C. A., following Be Bird's 
TrmU (1876), 3 Oh. D. 214. 

[t) JIanley v. (1879), 13 Oh. I), 545; Cook v. Fiarn, supra; and bpo 

Smith V. Jliffe (1875), L. II. 20 Eq. 666 ; but compare the comments, upou the 
evidence in that case, in JIanley v. Pearson, supra, at p. 548. 

(a) Hood of Avalon {Ladif) v. Maekinnmi, [1909] 1 Ch. 476, ^ 

(b) Tucker v. Bennett (1887), 38 Ch. D. 1, 0. A., per Corrow, L.J., at p. 16, 
whose observations axe referred to in Bonhote v. Henderson, [1896] 2 Ch. 202, 
0. A. In Tucker v. Bennett, supra, Cotton, L.J., at p. 16, said that with the 
exception of Wollaston v. Tribe (1869), L. R. 9 Eq. 44, there was hardly a 
single case in which, many years after a settlement was executed, on mere 
paiol evidence uncontradicted because there was no one to contradict it, the 
court had altered a deed because one of the parties afterwards desired that it 
should not stand as executed ; but see note (d), p. 12, ante, 

(c) Bloomr V. Spittle, supra (the decision in which case waa questioned in 

Beale v. Kyte, [1907] 1 Oh. 664) ; and see WoJterbeek v. Barrovs (1867), 23 
Beav. 423, 431 Tull v. Owen (1840), 4 Y. & C. (EX.) 192. As to the nooos% 
for bringing an action for rescission promptly, see litje Equixy, XIH., 
p. 174. , 

(d) Woltorbeck v» Barrow, supra* 
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bar, if the mistake is clearly made out («), and, moreover, the time 
to be considered is the date of the notice of the error and not the 
date when the error was committed (/). 

After money has been paid under a judgment founded on the 
construction of an agreement it is too late to bring an action to 
rectify the agreement on the ground that such construction was 
contrary to the intention of all parties iff). 

Sect. 5. — Practice. 

54. The court will not rectify an instrument on petition (/?), 
except, it seems, on a petition under the Trustee Acts (i), and so long 
as the instrument stands unaltered it cannot avoid acting on it 0). 

Where a deed is ordered to be rectified the order of the 
court is sufficient without a conveyance {k). Sometimes the judge 
will authenticate the alteration by signing his initials against it (I), 
but this is not necessary {m). The usual course is to direct the 
declaration made by the court to be indorsed on the instrument (u). 
Where an appointment under a settlement is set aside the court 
may direct a note of the aiipointment and a copy of the order 
rescinding it to be indorsed on the settlement (r>). 

When a conveyance is set aside on the ground of mistake, an 
account of rents and profits may be directed and interest charged on 
purchase-money (p). Occupation rent may also be charged, and sums’ 
expended on repairs and improvements may be ordered to be repaid (</), 
Costs will depend on the conduct of the parties. Where the 

(f») Wolterlefk v. Harrow (1857), 23 Boav. 423, 431 (a inarriago Rottloment 
rectified after thirty -four years and the death of the husband); M'CormacIcy, 
j]t‘thrmack (1877), 1 L. R. Ir. 119, C. A. (a post-nuptial settlement rectified 
after thirty years, and after the death of tho 6(»licitor who piepared the deed); 
Me Garnettj Gamhj v. Macaulay (1885), 3l Ch. 1). 1, (\ A. (a release to a trusteo 
set a side after more than twenty years and after the death of tbo trustee); 
Miliary. Grauj (18^3), 6 Beav. 4.33 (a release set aside after more than nineteen 
yeais from tho date of execution). 

(/) JkaJle y. Kijfe, [1907] 1 Ch. 561. As to tho effect of lapse of tune in the 
case of money jiaid under mistake, see pp. .31, .32, jmL 
{y) Cnirti v. Mos$ (1886), 3.3 (li. I). 22, C. A. 

(h) Me Malet (1862), 30 Beav. 407. 

{%) See title Teitsts and TRrsTEEs; and see hwis v. Ihlhmn (1852), 3 
H. L. Cas, 607; Me De La Touchts (1870), L. R. 10 Eq. 690; Me 

Jhrd's TtvMb (1876), 3 Ch. I). 214; and possibly also on a petition for payment 
out of a fund paid into court under a juivate Act of rarliamcnt ( /?^- lloffe'e KMe 
Jet, 1856 (1900), 48 W. R. 507, in wliK-h the two former cases are discussed). 

(./) Me MaUU supra, at p. 408. 

{k) White V. White (1872), L. R. 15 Kq. 247; Hanley v. Pearson (1870), 1,3 
Ch. 1). 54.7; Meale v. Kyte, auirra, at ]>. 566; see Stock v. Vimny (1858), 25 
Beav. 235 ; see, however, the other cases where a conveyance was directed 
{Keeler '^Marqins) v. Kxeter {Marchunmn) i^l838), 3 My. (>. 321, 326 ; Malmes-‘ 
bury (Karl) v. Malweshnry {Cotmfpss), Phii'xh’^on v. Turner (1862), 31 Beav. 407; 
Clark V. Malpas (1862), 4 De G. F. & J. 101), 

(1) Slock V. Vtnmj, supra, 

(wA White V. White, supra* 

M ^ Hanley v. /W«on, tupra; .hhnson v. Brogfle, [1901] 1 Ch. 28, 37: 
(t^ord (Lord\y, Fitzhardwge, [1809] 2 Ch, 32 ; 2 Seton, Judgments and Oidere, 
eth M., Kp. 1708 et uq., no, 2306. 

Uml ij Amloii {Lady) r. Mtu-Mnnon, [1909] 1 C3i.476, 484. 

Y* BpHtk (1872), I^. E, 
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plaintiff is entirely to blamo he must pay ah the costs (a). H both 
parties sre to blame, the plaintiff in making the mistake and the 
defendant in refusing to correct it, no costs will be given (?>). Where 
specific performance is refused on the ground of reasonable mistake 
on the part of tJje defendant, no costs will be given (c). When a 
settlement is rectified and no })arty is to blame, the costs may be 
paid out of the settled funds (</), hut a party who is to Idarae must 
pay Ibe costs (/’). The solicitor whose mistake rendered an action 
to rectify necest^ary cannot, in the absence of fraud, be made to 
pay the costs (/), 

Part VI. — Recovery of Money Paid under 
a Mistake. 

Skct. 1 . — Money Pohl Vohmtarily under a Mistake of Fart. 

55. ,Where money is paid vohmtarily under a mistake (flf), on the 
])art of ihe payer, as to a material fact, it may, as a general rule, 
l)e recovered in an action for money had and received to .the use of 
the plaintiff (//). This general rule is subject to certain restrictions 

(a) Hums v. Pf‘)>pfrclf (1S(I7), L. It. o Eq. 1, d; Ulvorntr v. Sjadlr (18712), 
L. R 13 Eq. 427, at p. 432. 

(h) ibid.; Mortimer V. t<hortaU {\^V1), 2 Dr. & War. 303; Paycty. Marshall 
(JSS4), 28 Oh. D. 25.7, 267. 

(. ) H'umsUnid v. Dtardsy (1861), 20 Boav. *130, 436. 

\d) Stock V. Viniufj (1858), 25 lieav. 235; fstpo TomlxiMon v. J.cujh (1865), 14 
W. E.121. 

(p) Meadows V. Meadows (1853), 16Boav. 401; see James v. Coiidimau (188.»), 
20('h. D. 212, 218. 

(/) Chirk V. (huJwood (1877), 7 D. 0, C* A. 

(r/) For recovory of inoiiev paid for n, considoration which fuiln, bco tiflo (’’oN- 
TR \(T, Vol. YU., p. 481. Eor nioiio}'^ paid by mistake by executors, are title 
ExK(’U'C()i*a ano Ai»MiN(STaATOKs, Voi. XIV., pp. 278, 321. For retiovoiy *d 
money arising troin inistuko in sains of goods or of land, see, rospoctively, tith’s 

SaI.K of (ioODS , SM.E of IjANU. 

(h) (See lulh/ v. Solar t (1841), 9 M. & W. 54, Pahkk, B , at p. 58 ; Frnmon. 
V. Jewries (I860), 1j. 4 Exch. ISO, 107, 198; Kendal v. Hood "(1871;, li. 11. 6 

Exch. 243, Kx. (’h. ; (^olomal r>anky. Exchange Hank of Yaimouth, Nora Sroita 
(188.7), 11 App. (’as. 84, F. (’. ; Mdnes v. (1827), 6 B. & D. 671 ; Hooper 

V. Eifeier Vorpm-aiwn, 56 L. J. (q. n.) 457. See also /.laas v. ircimeic^ (183.3), 1 
Mt)od. & R 203 (where money paid in forgetfulness and in the hurry of business 
was recoveicd) ; ('lovgh v. Henrg (1894), 10 T. L. R. 603 (where money paid to 
tiie defendant under a mistaken belief that there was a contiaot between the 
plain tilT and defendant was reecjvered) ; Meadows v. Grand Jt/neiton Watei works 
i ' 0 . (1005), 21 T. Ij. R 5.38, better repnited (1905), 3 L. (h B. 910 (where over- 
payments of water rates made under a mistake of fact were held to be recover- 
able) ; Tie Bodega Vo., Lb/.,' [1904] 1 Ch. 276 (fees paid to a director for sei vices 
rendered during a period hen his office was vacated under the articles of the 
company); liarher v. (1856), 1 0. B. (n, s.) 121 (money paid for rent 

after the title of the j^endants had expired); compare Moadowa v. Uranal 
Jnnrtnm Water wot Jes Co, f supra ; Slatei' v. Burnley Corporation (1888), 59 L. T, 
636 (where an overpayment of water raft made on a wrong basis of assoasinout 
Vaa hold hot to have been a payment made under compulsion, but a voluntary 
payment and irrecoverable). In Dawson v. Eermndes (1889)^ 6fl'. L. B. 7.3, 
brokers quoted a price for stock to clients, but by retake did not tell fhe 
Clients that the quotation was earn dividend. The dividend before w as 
paid bys^G company to the clients direct. Thp brokers subse<iuently paid 
to the Clients the proceeds of sale, including, .under pi'otest, ip amo^int 
attributable to dividen^H to eupiblo to vmi thrir tfb4g«,tions/and it Vftf 
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or limitations hereafter referred to (i). Where money is pftid 
voluntarily with full knowledge of the facts, and there is no viaia 
fi(lc8, it cannot be recovered (A). 

56. The mistake niay consist in the payer never having known 
the real facts, or in his forgetfulness of facts of which he once 
had full knowledge (Z), The possession of the means of knowledge 
of which the ])arty does not avail himself necessarily does not 
prevent the application of the rule if the money was in fact paid 
under a real mistake (m), although such possession is strong 
evidence from wliiiih it may be inferred that the party had actual 
knowledge of the circumstances (a). 

57. If money is paid under the impression that a certain 
state of circumstances is true when in reality the facts are 
otherwise, it may, generally speaking, be recovered back, however 
careless the i^ayer may have been in omitting to use due diligence 
in making inquiries. If, however, the money is intentionally paid 
without reference to the truth or falsehood of the matters, the 
payer meaning to waive all inquiry into them, and intending that 
the person receiving the money shall have it at all events, it cannot 
subsequently be recovered {b). But it is not enough that the means 
of acquiring accurate knowdedge existed ; the party must practically 
have waiveil all inquiry (c). 

58. The mistake must bo a mistake as to a material fact, that is, 

it must relate to a fact which, if true, would have rendered the 
party under the mistake liable to pay the money, and not merely as 
to a fact which, if true, would have rendered it desirable that he 
should pay it (d). . 

59. The mistake must not only be as to some fact affecting the 
liability to pay, but it must also be a mistake between the party pay- 
ing and the party receiving the money. If the fact about which 
the mistake exists has nothing to do with the payee, the rule does 
not apply {<:). Furthermore, the mistake must be that of the 

held that thoy were net entitled to rei-ovor the anionnt so attributable to dividend 
from their clients ; the fact that the ]iayiiient is made in coiiiioction with a bet 
seems to be immaterial {Gaeso/i v. Coif ilUlO), liO T. L. H. 408). 

(/) See j). 33, post. 

(k) JHiygs v. *SVvrf^(1849), 7 C.B.OIi ; and «oe liroinlfffv. 7/e//tf??^/(1802), T Ves. 3, 23. 
(Z) Kelly V. IScfarir (1841), 9 M. tk W. 64 ; Lifraa v. IVoraiouk (1833), 1 
Mood. & ll. 293; and see Hood o/ Jialon {Lady) v. Mnrkmnott, [1909] 1 Ch. 
476, 483^; <'ompare Wason v. Wurntfy (1862), 16 Beav. 161, 155. 

(w) Kelly V. Holurtf suprat appro\cd in Jmpettdl Bank of Canada v. Bank of 
ILmilton, [1903] A. C. 49, 56, B. C, ; Town&cnd v. Vrowdy (1800), 8 C. B. (x. s.) 
477 ; Doth v. Lloi^d (1848), 12 Q. B. 631. 

{a) Bill V. Gardiner (1842), 4 Man & G. 11, per Tindal, C.J., at p. 24; 
Brownlie v. Gamphell (1880), 5 App. Cas. 926, arrant v. Kvdesiuahcal 

(Jom.mis8tmtrB (1880), 6 Q. B. D. 234. m 

{h\^Kdly V. Solarif supra; Wasonv. Wareimjt supra^^pl 156. 

(cj Townsend v. Crmvdyt supra, •' 

Id) Busy, Difkason (1786), 1 Term Bcp. 286, pfr Lord Mansvieij), O.J., at 
p. 287 ; Starsduh v. Ross (1849), 3 Bxch. 627 ; Aiken v. Shtrrt (18*66), 1 H. & N, 
2lft per Bmmwell, B., at p. 216 ; Kelly v. Solaris supra, 

M Bkyrpng v. Greenwood (1826), 4 B. i C. 281 ; Chamliers v. Mtlles' (1862), 13 
Q.B. (n. s.) 125; see BoUard y. Bank of England (1871), L, B 6 623 j 

JMdem Bmk (tondm Ag^fp^) v. Beri^ Ji Co, (1895), 73 L. T, 6#, C, A,,* 
tftle AJfp pAWiNo, Yol I., 819, ^ 
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person who paid the money, and of another person on whose Sbot. l. 
mistajj:e he thought fit to act (/). Money Paid 

60 . Where the defendant relioa on the Statute of Limitation (f/), 

the statute runs from the date of payment and not from the date of Mistake of 
the discovery of the mistake, nor from the date when the plaintiff Fact, 
might have discovered it with the exercise of reasonable diligence (/i). ^ 

61 . Where there has been neglect or misconduct on the 

plaintiff’s part, he may be prevented from recovering by the fact ‘ 

that the defendant will be placed in a worse position than if the 
mo)jey had not been paid (i) ; but where there has been no neglect 

or misconduct, this fact affords no defence (/i). 

Again, if some mutual relation exists between the parties which of 
creates a duty on the part of the plaintiff towards the deftuulant, \ 

breach of such duty will disentitle him to recover (/) ; but if no m^sco^ct, 
such duty is cast upon the plaintiff, mere delay in discovering the or breach of 
mistake is not laches on his part, and he may nevertheless recover 
the money paid by him under a mistake of fact (//i). 

62 . Where money is paid by one party to another under a wiiendomand 
mistake of fact of which the payee alone was ignorant, a Is'nJceSy!^ 
demand for payment must be made before action, because, until 

such demand, there can be no duty on the part of the payee to pay 
the money over (ii) ; but where the mistake is common to both 
parties no such demand is necessary (o). 

63 . It is not necessary that money should have been actually Actual 
paid. The same rules also apply where the money has only been payment 
allowedin account (])). 


(/) Mo38 V. ^^ers€^/ Dock aM Harbour Bmrd (1872), 20 W. R. 700; hco 
lurrison v. Olyn^ Miils, Curne tSc Co. (1909J, 101 L. T. 676; rovoisod 
102 L. T. 674, C. A., but restored by the IIouso of Lords (1911), 106 L. T. 

11. L. ; Me An Arrauyiny Debtor (1909), 46 I. L. T. 21, 0. A. As to payiueuls 
made to an agent, see title AoEjfCY, Vol. L, p. 225. 

by) Limitation Act, 1626 (21 Jac. 1, c, 16), s. 6. 

(/i) Baker v. Couraye <1: Oo.f [1910] 1 K. B. 66 ; soe Me Croydeiiy Hinds v. JiuherU 
(1911), 55 Sol. Jo. 632 ; titles Lquity, Vol. XIJJ., pp. 22 d setj. ; Limitation 
OF Actions, Vol. XTX., pp. 47, 173, and cases cited ibid., p. 176, note (o). 

(t) Freeman v. Jeffriee (1869), L. B. 4 Exch. 189, 195 ; ConitnenUd Caoutchouc 
and (iutia FercJui Vo. v. Klein wort. Sons & Co. (1904), 90 L. T. 474, (\ A.; 
Kleiuwort, SonsA Co. r. Dunbtp Mubber Vo. (1907), 97 L. T. 263, 11. L. ; Kerrison 
V. Olyn, Mills, Came A Co. (1909), 101 L. T. 675; reversed {]9()9), 102 L. T. 
674, C. A., on the ground that the money was paid as intended and unilor no 
mistake of fact, but restored by the House of Lords (1911), 105 L. T. 721, U. Ji. 

(k) Standtsh v. Moss (1849), 6 Exch. 627, 634; CoUunal Hanky. Ejichanye Bank 
of Yarmouth, Nova Scotia (1885), 11 App. Cas. 84, P. U. 

(l) »5ee Durrani v. tJcdesiastual Commissioners (1880), 6 Q. B. J). 234, per 

Pollock, B., at p. 236 ; ^ks v. Masterman (1829), 9 B. & C. 902. See also 
Mather v. Maidstone (^o^ (1856), 18 0. B. 273 ; London and Mtver Plate Bank 
V. Bank of Ltverpoolf 1 Q. B. 7 ; Imperial Bank of CaimJa v. Bank of 

Hamdton, [1903] 4, (4*49, 58, P. 0. ; title Bankers and Bankino, Vol. I., 

pp. 617, 618. *:*r 

(m) Durrai t v. Ecclesiastical Commiss^mers, supra; Clifton y. Cochhurn (1834), 
3 My. & K. 70, 

(«-) See Kelly v. Solari (1841), 9 M. & W. 64, per Parke, B., at p.#8 ; Freeman 
V. Jeffries (1869), L. R. 4 Exch. 189, per Bramwell, B., at p. 200 ; and see title 
Pontraot, Vol. VII., p, 488. , * 

i o) V. Courage A Co., supra, distinguishing Freeman r. Jeffries, supra, 

p) Spring v. OteenUfood (1825), 4 B. & 0. ?81; Lucas Y,.J(^nes Jl844), 



02 


Mistake. 


Skit. 1 . Wliftffi ftccounta between tw^||tirties are shown to be etroueoua 
Money Paid to a considerable extent botn in amount and in the nuiaher' of 


TMontarily 
under a 
Mistake of 
Fact. 

Circura* 
stanuea 
sufficient to 
entitle party 
to reopi'U 
account. 


items {q)y or whore there is a fiduciajfy relationship (r), and a less 
considerable number of errors aro shown («), or where the fiduciary 
relation exists and one or more fraudulejit omisHions or insertions 
in the accounts are shown (M, the court will open the account (r/), 
and not nuTely surcliarge and falsify (/)). Jlut., \sliere th(*re has 
been a long lapse of time and loss of books and ddcuments, the 
court nia\ tiecline to open the accounts altogether and give liberty 
to surcharge and falsify only, notwithstanding lluit immi'rous and 
important orrm*s in the account are proved % 


No right to 
recore^-ftR a 
geueral rule. 


Hkct. 2. — Moufy Paid Vobinturihi wider a Mietake of Law. 

64 . ^foney paid voluntarily (d) with a full knowledge of the 
facts is not, as a general rule, recoverahiti merely upon tin' ground 
that it was paid under a mistake as to the law or as to the legal 


6 Q P. 9-U) ; Stand lAh v. Hosa (1849), a Ex(*b. 627, ^>84 , ^Jintjt/l v. Pnrlths 
(1850), 4 Mvdv. 720, 72(5; KhrniKptrtjn w. Am/ermi (IS48), 3 Exrh, MS; Ilara' 
(V V. [i ailtn, [1900^ 1 U. 15. 075. Jiiit the giving of a negotiable iiistruinent 
is forthis pin])obe equivalent to the payment ol money {(^nrupil (ISo.'i), 

1 K. & J. 4-p;)). 

(f/) A winkle error may, however, be suflicient to justify the court in opening 
an uccoimt ['iayhrr v. Ilaifhn (1788), 2 Pro. V 0. 310; Johnm n v. (1791), 

3 Hro. 0. I’. 2ti() ; Coleman v. Mellernh (1850), 2 Mao. & if. 309; Criit v. Clay 
(1813), 0 JBoav, 503 ; soo Ikinidl v. Sinclair (1881), 0 App. Cas. 181, J’ ('.). As to 
accounts between mortgagor and mortgagee, sec title Moutg.voe, p]) 215 ei 
2 >od, As to accounts between personal representatives and triisloos ujul 
bencficiiirios, sec titles Exiscurons anu AuMiKiSTiiAToits, Vol. XIV., jip. 320, 
338 et seq. ; TuUbTs axp Tki'.'^tkks. 

(r) Bee (7/iefW v. Keen, [1908] I Eb. 245, per Neviu.K, J , at p. 251 ; lie Wchh, 
Lambert v. Still, [1894] 1 Ch. 73, 84, E. A. As to the tune within which the 
fy seeking to open or set aside the account must assert bis right, and 
Brally as to when a fiduciary rebttionship exists, see titles CoNTitACT, 
VTl., p. 358; Kquitv, Vol. XJII , pj), 1(5 -18; KjiAUinn.ENT and Voc- 
able CONVEYANOES, Vol. XV., p. 1(>7 ; JnMl'IATION 01' AlJlONS, Vol. XIX., 
p. 170; Solicitors. 

(0) See notw ((7), sitjyra. 

(<) Where the single error complained of is a fraud uli mi t item the proptT 
course is to open the accounts altogether {All/rey v. Allfrey (1849), 1 Mm* it (r. 
87, followed m Wtlhamson v. Barbonr (1877), 9 Eh. E. 529, per Jesset,, M 1{., at 
p. 533, and Oethiny v. Keiyhley (1878), 9 Ch. IK 547, jter Jessel, M.K,ut 
p. 550), but, except in the case of fraud, where there is a single error the 
court will not order the whole accounts to he opened, but will decree that the 
plaintiff be at liberty to surcharge and falsify. 

(a) How far the court will open accounts, upon the proof of error appear- 
ing in some, but not all of them, must depend upon the circumstances of the 
particular case, and if such circumstaiicos leud to the infereiuje that the errors 
proved in some cases may be expected to appear in all, relief will be given in 
respect of all {Cheese v. Keen, [1908] I Eh. 245, pet" Neville, J., at p. 251) ; see 
ulso Coltinan v. Mellersh (1850), 2 Mac. & 0-. 309, 334 ; and see as to otiemiig 
accounts stated, title CoNTEACX, Vol. VI 1., j). 490., , 

(h) Wilhamsvn v. Baiho/ur, supra, per Jesskl, Mjfe., at p. 533. 

{eiMiUar v. Craig (1848), 6 Boav. 433. 

(afip A payment of duty not exigiblij. e.q. for male servants, is a voluntary 
payment (If /litoy, !M, v. B, (1910), 101 L. T. Jo. 741). As to the payment of 
mofMsy under compulsion of legal process, see title Conteac i’, Vol. VLJ., p. 468; 
for money Jlrhid for an illegal cousideration, see iUd,, p. 409 ; as to money paid 
uauer duress, see ?7u'd., p. 47S; and as to money paid under an erroneous con- 
etruotioft of a will, see title Wills. As to the effect of a voluntary payment 
under* n supposed legal liability as regards estoppel, see title B^oppeLi 
V ok Xlii^ *105 ; Jl^utten'i^ooU v» [1907] 1 Vh, 25ti, 
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effoct of the circumstances unde^ «lich it was paid (e). Nor can 2. 

sums aMowed in account under a mi^ken view as to the plaintiffs Money Paid 
rights be recovered (/), and %h(3re a party accepts a sum as a Voluntarily 
composition for his debt of a larger sum under a mistake of law otider a 
he cannot subsequently sue the defendant for the balance of the of 

debtC^). 

65. Where money is paid at a time when the law is in favour of the 

payee, it cannot be recovered by reason of a subsequent judicial umiergtand- 
deciaion reversing the former understanding of the law (/*), mg of law, 

Th|^ general rule does not apply as against a principal where a When rule 
payment has been made by an agent who, to the knowledge of the 
])ayer, had no autliority to make it(/). ^PPy- 

66. Where money is ordered to be paid out of court to a person Paymeuj out 

apparently but not really entitled, and the Paymaster-General obeys ‘ 

the order, then, except possibly in cases where the order was obtained 

by fraud or forgery, the person really entitled, though not before 
the court when the order was made, has no claim on the Con- 
solidated Fund under the Court of Chancery (Funds) Act, 1872 (k), 

67. The rule that money paid under a mistake of law cannot Rule not 

bo recovered is not, however, absolute. absolute. 

Thus, where in the particular circumstances of the case there is Relief whew 
any ground which makes it inequitable that the party who received retention by 
bhe money should retain it, the court will sometimes give relief 
against mistakes in law as well as against mistakes of fact(0. So 


(r) NtrhoUsy. Lemm (17*17), 3 Atk. o73 ; Loivry v. Bwrilieu (1780), 2 Doug. 
[k. B.)4tiS; BtUmv. Lvmhy (1802), 2 East, 469 ; Steuens v. Lynch (181(i), 12 
East, 3H; Jirtshaney. Dacres (1813), 5 Taunt. 143; J)cuhy v. Mwre (1817), 1 
H. & Alfl. 123; Goodman v. 8<t}fers (1820), 2 Jac. & W. 249, 263; Stafford v. 
Sta fiord (1867), 1 De G. & J. 193, 202, C. A. ; Iloytrey, Ingham (1876), 3 Ch. D. 
>51, C. A.; Slater v. BurnUy Corptmiiion (1888), 59 L. T, 636; JJendcrson y, 
Folhestom Waterworks Vo, (1886), 1 T. L. R. 329 ; see also Gomery v. Bond (1815), 
i M. & 8. 378 ; Flati y. liromagc (1854), 24 Ij. J. (ex.) 63 ; Andrew y. Bridgman^ 
1908] 1 K. B. 596, C. A.; sen also Kvauson v. Crooks (1911), 28 T. L. It. 123, 
oer Hamilton, J., at p. 124. 

(/) Skynng v. (hccnirnod (1825), 4 B, & C. 281. But the mere non-demand 
of the full amount due by reason of a mistake in law does not amount to 
rtn allowance on accjmnt (A*, v. Blenktnsopf [1892] 1 Q,, B. 43); see also Davts 
V. Alorier (1845), 2 ( 'Oll. 303, where a person who by mistake had received for 
^ome years a less income than he was entitled to under a settlement was held 
to bo entitled under the circumstam es of the case to have the difference made 
lip to him out of the estate of the deceased settlor. As to opening accounts, 
boe, however, p. 34, post 

{g) Kttchin v. Hawldna (1866), L. R. 2 C. P. 22. . . i . 

(h) Htndersony. Folkestmie Waterworks (7o., supra; so also, when an injknotion 
is wrongly granted, an undertaking given by the plaintiff is equally enforceable 
whether the mistake was in point of law or of fact [Buut v. Hunt (1884), 54 
L. J. (cu.) 289). 

(t) See Blackburn and BistHfSt Benefit Building Society v. Cunliffey Brooks d Co. 
(1885), 29 Oh. D. 902, C. A., per Cotton, L.J.. at p. 910. 

(k) 35 & 36 Viet. c. 44 ; see Be Wtlltama* Sailed [1910]| 2 Ch. 481, 

following Be DangaFs Trusts (1889), 41 ^h. D. 178, 186, explaizung Jones v, 
Jones (1879), [1901] 1 Ch. 464, n., and Bath v. Bath, [1901] 1 Ch. 460, and 
distinguishing Slater v. Slater (1888), [1897] 1 Ch. 222, n. ; Marsl^ v. Joseph, 
[1897] 1 Ch. 213, C. A. (where ^ymont was obtained by the wrong person ffjr 
fraud, and was repaid out of the fund). • • 

(?) Stomy. Godfrey (1864), 6 De G. M. & G. 76, 0. A., per Turner, L.^., at 
p. W) ; Rogers V. Ingham, per Melx>10H, LpT., at p. So7 ; Aflcard Vt 

Walker, [1896] 2 Ch. 369 ; see p. 4, anis^ 

.e.L,— XXI, c ,* _ 
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Sect. 3. 
Jtoney Paid 
Voluntarily 
under a 
Mistake of 
Law, 

Belief where 
payment 
ohtamerl by 
payee’s own 
malafidca. 

Money naid 
to oflicer of 
the court. 

Simple money 
demand. 


Account « 
scttlol under 
common 
mistake. 


Mistake. 

where the payee, knowing th^ law himself and knowing that the 
payer is ignorant of the law and would not pay if he were not so, 
is an accessory to the payment by the payer, for example, by getting 
some person to misinform the payer of the law, and obtains the 
payment from him by tliese means, he may not be allowed to benefit 
by his mala files (m). 

68. Altliough no action wnll lie for the recovery of money paid 
under a mistake of law to an ofiicer of the court, the court will order 
it to be repaid («)» provided that no injury will be done to anyone 
or the riglits of others interfered with (o). But payment of money 
into court in ignorance of the legal consequences does not amount 
to the kind of mistake for which equity will givij relief (p). 

69. Belief in respect of a payment under a mistake of law has 
never been given in the case of a simple money demand by one 
jierson against another, tliero being no fiduciary relation between 
them and no supervening eiiuity by reason of the conduct of either 
of the parties (q). 

70. Where accounts are drawn up and assented to by parties 
under a •common mistake as to llieir rights and obligations, tlie 
accounts may be directed to lie opened (r). 

(7/j) Jhjou V. Monhhuid Cana! (IS^l), 6 Wils. & S. 41.3, 4.)1, B. Tj. I'and 
Fco ifemlersou v. Folhdone Wdtai'woiKs (*o. (188u), 1 T. ]j. U. HUll, i>er Loril 
(’or.EKiDC.K, <tJ. 

(/O lie Condon ^ Kr parte Jaitm (1H74), 9 (’h. App 009 (trustee in bankruptcy) ; 
I\eCatna<\ iu' parte Stnitnondn (ISS/i), 10 Q. 11. J) ;10S, C A. (tiusteo in bunk- 
ruploy); Fe Jirtnrh, Ih.iou\. Ihoion (1S80), ( ’h. .1 >. o97 (tiiisteo in hqiudu- 

tion) ; lie Jihmdes, Er parte Jthoadrs, [1899) 2 U. H. 347, (\ A. (oflicial reroivei); 
Re Tyler j Ex parte Offinat Rneurr^ [1907] 1 K. J1 806, i\ A (ollicial receiver j 
This rule does not, however, apply wheie the olfioer of the court has neither 
done nor omitted anjtilin;' whirdi could pive rise to the su?^p;estion that 
ho has committed the cemrt to a course which is in any way un\sortliy of its 
c%uitv (/^ Kx parte OJfjnal Receiver, [1907] 1 K. 11. H7.3, 879, C. A.; 
see Tapster v. Ma/v/ (1909), 101 li. T. 26). The principle established by Re 
(hndon, Kx parte James, ,w)n'n, that tho court will luit allow its oilicer, llie 
trustee in bankni])tcy, to retain iiionoy for distribution amon^ the creditors 
when it would be contrary to fair dealiiijr to do so, is not conlined to tlie case 
of money paid under a mistake of law, but is of f^enoral applic'atoii (Re Tyhr, 
Kx parte Offirtal Receiver, su}>ra), 

(a) Re Cardiac, Kx parte Rimwomh, supra : Re Opera, Ltd., [1891] 3 Ph 200, 
C. A. ; see Hand v Wow, [1901] 2 (Ui 721, 729, 730, C. A. Where a trustee in 
bankruptcj'^ha.s divided the money in question among his creditors, but tlie court 
sees that there are other moneys to come into his hands and it has not been 
shown that any injury will be done to anyone, ho will be ordered to apply the 
money which is coming to him in replacing the money divided [Re Oarnac, Kx 
parte Simimmds, sn}/ra) 

[p) (Heat IVcsiern RaiL Co. v. Crtpps (1846), 5 IJaie, 91. 

(</) Rogers v. Inqham (1876), 3 Oh. 1). 361, 0. A., ptr JAMES, L J. ; and see 
Midland (heat Watern Railway of Ireland Uhrcctors de.) y. Johnson (185S), 6 
H. L. Oas. 798. 

(r) Thomas v. Jlawkee (1841), 8M & W. HO; Daniell v. {Sinclair (1881), 6 
Anp. Oas. 181, 191, P. 0. ; and see Re Uayley'']Vorthingtoii and Cohen's Contract, 
[1909] J Oh. 648, p&r Parker, J., at^p. 666. 


MfXED ACTIONS. 


See Action. 
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MoNteY A^I> Mokey-Len^ding. 


For Account Btated - • * Bee title Contract. 

Appwriiowmmt - - • „ Executors and Administrators ; 

Landlord and Tenant; Real 
Property and Chattels Real; 
Rentcharges and Annuities ; 
Settlements ; Trusts and 
Trustees; Wirxs. 

Appropriation of Payments „ Bankers and Banking; Contract; 

Guarantee ; Ltmitatwn of 

Actions. 

Banking - - - - „ Bankers and Bankino. 

Bmldrng Societies - - „ BuiLDiNQ Societies. 

Coinage - - - - „ CONSTITUTIONAL Law. 

Friendly Societies - - „ PlllENDLY SOCIETIES. 

Goods Bargained and Sold - „ Sale of Goods. 

Goods Sold and Delivered - „ Sale of (Joods. 

Jncome Tax - - - „ Income Tax. 

Independent Advice - - „ Fraudulent and Voidable Con- 

veyances ; SOLIOTTOUS. 

Industrial Societies - - Tndustrial.Provident, and Similar 

Societies. 

Legal Tender - - - „ Bankers and Banking ; Cons ittc- 

TioNAL Law. 

Loan Societies - - - „ Loan Societies. 

MmeifBilh - - - „ Parliament. 

Mon^ Counts - - - „ Contract ; Sale of Goods ; Work 

AND Labour. 

Money Had and Itereiied - ,, Contract. 

Money Find - - - ,, Contract. 

Mmey Faid under Mistake-- ,, Mistake, 

Mortgage Mortgage. 

Fawns and Fledges - - „ Pawns and Pledges. 

Fayment of Money - - „ (’onitiact ; Sale of Goods. 

Frincipal and Surety - >, Guarantee. 

Receipts for Money * - - „ CONTRACT. 

Revenue Auth(ynUea - - „ Constitutional Lvw ; Hevknub. 

Tender of Fayment - - ,, Contract. 

Time Limit of Actions - ,, Limitation of Actions. 

Wcyrk Done - - - „ Work and Labour. 


Part I. — Money and Interest on Money. 

Sect. 1. — Money, 

Money In 71. The term “ money ” is applied to the means whereby the 
generiil. medium of exchange or the comparative values of different com- 

modities is ascertained (a). Such medium may consist of tokens 
or coins, which, in a narrower sense, are called “ money '' {h\ 

(a) See Encyclopsedia Britaiinica, 13tli ed., Vol. XVIII., tit. Money, 
for the modern application u£ the term. For the meaning of the term 
in a will, see title Wills. 

(b) In Com. Dig., tit. Money (B. 1), six essential characteristica of 
money are stated, namely : a fixed weight, alloy, impression, and valuation, 
the King^s authority, and proclamation ; citing the Case of Mixt Moneys 
a604), Dav. Ir. 18 a, 19 b ; see alsc) Vin. Abr., tit. Money, Vol. XV., p. 420. 

standard of value in this country is the pound sterling, or sovereign, 
as to which and as to coinage and currency, see title Constitutional Law, 
yol. VI., pp. 461 et »eq. As to paper cunency, see ibid., pp. 462, 464 ; 

also title Bankers and Banking, Vol. 1., p. 670. As to payment in 
coin ind legal tender, see titles Bankers and Banking, Vol. I., p. 670 ; 
Cov«TWUtional Law, VoL VI., pp. 461, 462 ; Contract, Vol. VII., pp. 418 
^ $eg. As to coinage offences, see title Criminal Law and Procedure, 
VU, IX., pp* 514 et seq. 
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The comparative values above mentioned (o), when reduced ^ect. l, 
to terms of money, constitute, for example, the price of goods Money- 

sold (rf), or the respective values of property exchanged (c), or the n 

compensation for loss or damage sustained (/). defining tern 

They may express the extent of contractual o])liga lions (//), or 
may define liabilities the extent of which has been ascertained or 
determined either by agreement, or by a competent authority or 
tribunal resorted to, chosen or appointed for the purpose {h\ 

In the succeeding portions of this title the word “ money " is used Money as 
to denote that form of wealth or credit which is transferred from one 
person to another by means of coins, bank-notes, cheques and similar credit trans- 
in str aments. forred by 

Sect. 2. — Interest on Money, corns otu. 

Sub-Sect. 1. — Defiutfwn. 

72. Interest, when considered in relation to money, denotes the T^iterest. 
return or consideration, or compensation (i) for the use or retention 

by one party of a sum of money or other jiropertv belonging to 
another, and may arise from a loan(/.), or investment of money, 
or as a result of money or jiroperby belonging to one party being 
retained or unrepaid by another (/). 

Sub-SE(T. 2. — W/ief? Paifatife. 

73. At common law debts do not, as a general rule, ber.r Common 
interest unless there is an agreement to pay it(;^/). 

74. Interest, however, is payable in the following cases : — Statutory 

(1) Where a right to it, or an authority for its allowance or JiaJjest. 

payment, is conferred by statute (if). 

(c) See p. 30, ante. 

(d) See title Sale of Goons. 

(e) See titles Contract, Vol. Vll., p. 444; Partition, pp. 809 et seq., 

815, post 

(/) See title Damages, Vol. X., pp. 304, 305. 

ig) For payment of money in discharge, of contractual obligation, see 
title Contract, Vol. VII., p. 444; as to appropriation of payments, see 
ibid., p. 449 ; as to jiroof of payment in discharge of a debt, and rcveipta 
generally, see ibid,, pp. 446, 452 et seq. ; as to payment by bill of exchange 
or cheque, see ibid., p. 447. 

(h) See titles Arbitration, Vol. I , pp. 468 el seq. ; Damages, Vol. X., 
pp. 304, 328 ; Judgments and Orders, Vol. XVIIL, pp. 20P, 219. 

(i) For a modern definition of interest, see Encyclopaedia Britauciica, 

13th ed.,Vol. XIV., tit. Interest. As to the effect of taking interest on arrears 
of rent upon the remedy of distress, see title Distress, Vol. XI., p. 153. 

For the meaning of the term “profits,’* see Fe Spanish Prospeetmg Co., 

Ltd., [1911] 1 Ch. 92, 98, 99, V. A. 

(k) As to money lent, see pp. 44 et tstq., post, and title Mortgage, 
pp. 87, 113 et seq., post 

(l) For example, in the case of principal and agent, see title Agency, 

Vol. I., p. 188; or in the case of legatees, see title Executors and 
Administrators, Vol. XIV., p. 373. as to cases wliere interest becomes 
payable by reason of the relation of parties, see p. 40, post 

(m) London, Chatham and Dover Mail. Co. v. South Eastern Bail. Co., 

[1893] A. C. 429 ; Be Gasman (1881), H Ch. D. 771 ; Hill v. South Stafford^ 
shire Bail Co. (1874), L. R. 18 Eq. 154; Bhodes v. Rhodes (1860), John. 

653 ; Fr'uhling y. Sehroeder (1835), 2 Bing. (N. c.) 77 ; FosteiSy. Weston 
(1830), 4 Moo. & P. 589 ; Page v. Newman (1829), 9 B. & C. 378 ; Eiggfns 
y. Sargent (1823), 3 Dow. &; Ry. (k. b.) 613 ; Shaw v. Picton (182^, <»7 Dow. 

A; Ry. (k. b.) 201 ; Gallon y. Bragg (1812), 15 East, 223 ; De Bemales v. 

FvMer (1810), 2 Camp. 426 ; De HaoilUmd v. BowerbanJc (1807), 1 Camp. 60 | 

Walker y. Constable (1798), I Bos. & P. 306. 

(n) See pp. 38 et seq., post ^ 
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Sect, 2. l{ a debt or sum certain (o) is payable by virtue of a written 

Interest on instrument (p") at a certain tiiue(r/), interest may be allowed (r) 
Mopey. thereon, to run from that time (s). 

Generafruies. Interest, to run from the time of demand, may also be allowed (r) 
upon all other debts or sums certain (o), if a written demand («) of 
payment is made upon the debtor, giving him notice that interest 
will be claimed from the date of demand until payment (/;). 

In both cases tlie interest is payable by way of damages for the 
non-payment of the debt (c), and tlje rate allowed must not exceed 
the current rate of interest (d). 

Tn particular 111 addition, a special right to interest is conferred i)y statute in 

CUHCH, _ . . . - - _ 

(o) A auiii 1o be afterwards ascertained is not a “ sum certain ” {II ill v. 
So»1h Staffordahire JIail. Co. (1874), L K. IS Kq. 154), nor is a sum claimed 
as tlio balance ol' an account, which proves to liave been miscalculated 
(ir<nd V. Eyre (1880), 10 Oh. D. 130, 0. A., disapproving on this point 
Mackintosh y. Great \V ester^i Itail. Co. (J805), 4 GiiV. 083) ; but it is sutliehuit 
if the exact sum can be computed by arithmetic Iroiu materials coiitaiiied 
in the contract {London, Chatham and Dover Rail. t'o. y. South Eastern Kail. 
r'o., [18i)2J 1 Oh. 120, C. A., per Ltndlky, L.J., at p. 144). A claim may be 
lor a “ sum <‘/ertaiu,” notwithstanding the fact that tlicic is a set-olf wdiu-h 
may cause. a reduction in the amount linally found due {Alejrandra Ducks 
and Had. Co. y. Taff Vale Had. Co. (1011), 28 T J.. Ji. 103, 0. A.). 

(p) The written instniment must be one eontanung, on the lace of it, the 

contract to ]>ay the d(‘bt {Taylor y. Holt (1804), 3 11. 0. 452). 

{(j) An agreement to ]>ay at a stated penocl alter the happening of a 
lutiiic event is an agreement to pay “ at a certain time ” if the event is one 
which must happen, lor example, six months after the death ot A. {He 
Horner, Hooks v. Homer, [1800J 2 (’h. 188) ; but not if it is a mere eontin- 
geiicy, e.g., “ one month after my ai rival in Kngland ” (Cage y. Aeivman 
(1829), 9 B. & (^<. 378), or two months after the arnval of a ship {Merchant 
Shipmnq Co. v. Armilnge (1873), L 11. 9 Q. B. 90, Kx. (!h. ; London, Chat- 
ham and Dover Hail. Co. v Sonlh Eastern HUil. Co., [1802] 1 Oh. 120, (’. A. ; 
aliirined, [1803] A. 0 420 (but see tlie judgment ol IjokI Siiand, ibid , at 
p 443), disapproving Duneombe v. Brighton Club Co. (1875), L. K. 10 Q. B. 
371). 

(r) Civil Proeediire Act, 1833 (3 &' 4 Will 4, c. 42), s. 28. power to 
award interest is discretionary, and need not bo exercised unless the court 
or jury think lit {ibid.). 

(s) Ibid. The statutory provision is said to have been declaratory only 
of the law previously existmg {Webster v. British Empire Mutual Life 
Assurance Co. (1880), 15 Ch. D. 169, 173, 178, C. A.). As to the date from 
w'hich interest will be allowed when a jiulginent of a court of first instance 
has been reversed on appeal, see Macbeth A' Co. v. Maritime Insurance Go. 
(1908), 24 T. L. li. 559 ; see also Douglas v. Forrest (1828), 4 Bing. 686. 

(а) A demand made for the first time by the writ in the action is not 

sufficient {Hhymn'ey Hail. Co. y. Hhymney Iron Co. (1890), 25 Q. B. D. 146, 
(.*. A. ; see Ryley v. Master, Sheba Gold Mining Co. y. Trubshawe, [1892] 1 
Q. B. 674, per Lord Coleiudue, C.J., at p. 680) ; nor is a general intima- 
tion upon a tradesman’s account that iiitiTCst will be charged after a 
certain time {He Lloyd Edwards, Wdhams y. (1891 ), 61 L. J. (cn.) 

22). For instances of demands held to be sufiieicut, see Gealce v. Boss 
(1875), 44 L. J. (c. p.) 315 ; Mowalty. Londesborough (Lord) (1854), 4 E. &B. 
1, Ex. Ch. ; Herrington v. Phillips (1836), 1 M. & W. 48 ; He Overend, 
Gurney & Co., Ex parte Lintott (1867), L. E. 4 Eq. 184 ; Edwards v. Great 
Western Hail. Co. (1861), 11 C. B, 55^8 ; and for demands hold insufficient, 
Bee Ward y. Eyre, supra; Hishtou y. Grissell (1870), L, K. 10 Eq. 393. 

(б) Civil Procedure Act, 1833 (3 &: 4 Will. 4, o. 42), s. 28. 

^c) J?e State Fire Insura/nce Co., The “ Times ” Co. Claim (1864), 34 L. J. 
(CH.) see also Upton v. Ferrers {Lord) (1801), 5 Ves. 801, As to 
inter^t payable by way of damages, see, further, p. 40, post 

{d) CiVjl Procedure Aot» 1833 (3 & 4 Will. 4, c. 42), s. 28, As to rates of 
interest, see, further, p. 42, post 
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many cases, as, for example, in the administration of bankrupt 
estates (^); on bills of exchange (/) : in the liqukbition of com- Interest on 
panies(<[;) ; on purchase-money under the Lands Clauses Acts (//) ; on Money, 
death duties (?) ; on judgments (k) ; in actions for the value of goods 
converted or seized (1 ) ; on sums due on policies of assurance (m ) ; 
on sums due between a solicitor and liis client (;/); on loans for 
public works (o ) ; on sums due from owners of premises to a local 
authority for improvement expefises (;>); .and on sums charged upon 
land for improvements ( 7 ) or j)aid for redemption of land tax(r). 

( 2 ) AA^here there is an express agreement to pay interest (/«). Express 
( 8 ) AVliore an agrceinent to pay interest e.an bo imj)licd from the 
course of dealing between the parties (/). implied 

(d) In mercantile transactions, by the general custom of ^^rjeement. 
merchants (?/-), or by the custom of a particular trade or lousiness (zO- by 

(5) Although, as a general rule, interest cannot he recovered for 
mere non-payment of a dcht(^/b yet in certain cases it is payable at com^onliaw 

(z-) Sco title Bankruptcy and Insolvency, Vol. IL., pp. 107, li2, 224, way of 
227, 232, 233. tlamages. 

ij ) See title Bills of Excitan(}k, Promissory Notes and Negotiable 
Instruments, Vol. 11., pp. 468, 524. 

{g) See title Companies, Vol. V., pp. 389, 511. 

(h) See title Compulsory Purchase of Land and ("ompensation, 

Vol. VI.. pp. 118, 110. 

(i) See title Estate and Other De\tit Duties, V*d. X 111., pp 182, 225, 

259. 

(k) Sec title Judgments and Orders, Vol. XVIIl , pp 185, 206, 209. 

{1) See titles Damacjes, Vol. X , p. 345 ; 'I’rover and Detinue. 

(w) See title Insurance, Vol. XVII , p. 501. 

(n) See title Solicitors. 

( 0 ) See p. 60, post. 

[p) See the PuhJio IleaUh Act, 1875 (38 iV 39 Viet . c. 55), r. 257 ; title 
HniiiWATS, Streets, and Bridges, Vol.^XVl., p. 223 
(7) See title Land Improvement, Vol. XVllL, pp. 296, 301. 

(r) See title Land Tax, Vol. XVIIL, p. 324. 

{tt) Page v. Newman (1829), 9 B. ^ C. 378 ; Loiidon, (Jhatkam and Dover 
Bail. Co. V. h^ovih Eastern Bail, (h., [1893] A. C. 420. 

(1) Be Anglesey {Marquis), Willmot v. Gardner, 1 10011 2 (?h 548, (). A. ; 

Be Duncan (IT. IT.) ifc Co., [1905] 1 Oh. 307 ; see also Bruce v Hunter 
(1813), 3 Camp. 467 ; Oalion v. Bragg (1812), 15 East, 223; Denton v. 

Bodie (1813), 3 ('anij). 493 ; Be Wilcocks, Ex paiie M^ilhams ( 1813), 1 Bose, 

399 ; Lawless v. Bryce (1870), 5 T. R, 0. L. 190 ; Great Western Insurance 
Co. V. Cunliffe (1874), 9 Cli. App, 525 ; Nichol v. Thompson (1807), 1 Cafriip. 

52, n. ; and compare Be JAoyd Edwards, Williams v. Trench (1891), 61 L. J. 

(CH.) 22. It is assumed that the law as stated iu the text is not affected by 
the decision in London, Chatham and Dover Bail. Co. v. South Eastern Bail, 

Co., supra, as to which sec note (b), p. 40, post 

(a) Page v. Newnuin, supra, London, Chatham and Dover Bail. Co. v. 

South Eastern Bail. Co., supra ; Higgins v. Sargciit (1823), 2 B. & C. 348. 

For instance, before the Bills of Exchange Act, 1882 (45 & 46 Viet. 0 . 61)* 
interest was thus payable on negotiable instruments ; see title Bills op 
Exchange, Promissory Notes and Negotiable Instruments, Vol. IL, 
p. 460, note (fc). It should bo noted that in this class of cases the interest 
is payable, not by agreement, but bj way of damages for non-payment 
of the principal {Cameron v. Smith (1819), 2 B. & Aid. 305). For this 
subject see, further, p. 41, post 

(v) See, for example, Blmey v. Hendricks (1771), 2 Wm. Bl. Ttil ; CalU>n 
V- Bragg, supra; Eddowes v. Hopkins (1880), 1 Doug. (K. B.) 376 ; Ikin v. 

Bradley (1818), 2 Moore (c. p.), 206, Ex. Ch. ; Bruce v. Hunter, sdp^a. As 
to interest payable by the custom of bankers, see title Bankers and 
Banking. Vol. I., pp. 631, 642. • * 

(a) OaUQny. Bragg, supra; Page v. Newman^ supra ; jPgster v. We8t(Pf^ 
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IntercHt 
l>Rjrable by 
the rules of 
equity. 

General rule. 


In rnspg of 
fraud. 

In particular 
cases. 


common law by way of damages for breach of contract (b), such as 
a contract to give a bill or other security which would itself have 
borne interest (r*), or where the plaintiff’s money has been used and 
interest made upon it (d), 

(6) Interest, in certain cases, is payable by the rules of equity. 

Equity looks upon that as done wliich ought to bo done (e). 
Therefore, if the defendant ought to have done something which in 
law w^ould have entitled the plaintiff to interest, or has wrongfully 
prevented the plaintiff from doing something which would have so 
entitled him, the plaintiff may claim interest as though the thing 
had been done (,/'). 

Money ohtaine-d by fraud and retained by fraud can he recovered 
with interest (//). 

Interest may also bo recovered in equity in some cases where a 
particular relationship exists between the creditor and debtor (//), 

(1830), 6 33ing. 700 ; Khodcs v. Bhodea (1860), John. 663 ; Lotidoii, Chntlum 
and Dover Bail. Co. v. f<onth Ea»Urn Bail. Go., [1893] A. C. 429. 

{b) In London, Chatham and Dover Bail. Co. v. {<ouih Batticrn Bad. (^o., 
ftupra, approving Page v. Newman (1829), 9 B. &: C. 378, it was apparently 
hold that interest is only payable in three eases, namely, (1) by stat ute, 
(2) by expims agroeiiient, or (3) by mercantile custom. But the rule as 
thus stated is not easy to reconcile with the earlier decision in Cooley. Powlci 
(1874), Tj. K. 7 II. L. 27, or with the later case of Be Aiuflesey {Marquis), 
Wtllmot V. Gardener, [1901] 2 (3i. 648, ('. A. It is submitted that the rule 
was not intended to apply to the instances stated in the text, or to cases 
where an agreement to pay interest can ho inferred from the conduct of the 
parties (see p. 30, ante) ; and it is assumed that it does not affect the cases 
\^hcre interest is payable by the rules of equity (se‘,e the t(‘xt, infra). But 
llie old principle that interest is payable \^holc there lias lioeu long delay, 
under vexatious and oppressive circumstanej^s, in payment of money due 
under a contract {Jlilhouse v. Davis (1813), 1 M. h S. 160 ; Arnoil v. Bed- 
jern (1826), 3 Bing, 353 ; Marsh v. Jones (1889), 40 Ch. D. 663, C. A.), is 
ap[)arently no longer law, unless the eirciimstanees of tlie e.ase bring it 
within the statute (see p. 38, ante) or one of the rules of equity (see the 
text, infra). As to interest as damages in admiralty cases, see title 
Aumteauty, Vol. I , p, 120. 

(c) Marsh 'I v. Poole (1810), 13 ICast, 98 ; Harper v. Williams (1843), 4 
Q. B. 219 ; Varr v. Ward (1837), 3 M. ^ W. 26 ; Sutton v. Morgan (1814), 
5 Taunt. 758, Ex. Oh, ; Lowndes v Pollens (1810), 17 Ves. 27 ; Davis v. 
Smyth (1841), 8 M. & AV. 399. Iliis proposition, though sujiported by a 
number of common law cases, may also be referred to equitable principles, 
as to which see the text, infra, 

{d) Walker y. Constable (1798), 1 Hos & P. 306 ; De JJ nvilland y . Bower- 
hank (1807), 1 Camp. 60 ; see also Burdick v. Garriek (1870), 6 Ch. App. 233. 
I^his proposition also may, perhaps, be referred to equitable principles, as 
to which see the text, ingra. 

(e) See title Equity, Vol. XIII , pp 73 et seq. 

(j) London, Chatham and Dover Bail. (Jo. v. South Eastern Bail. Co., 
11892] 2 Ch. 120, C. A. ; affirmed, [ 1893] A. C. 429, per Lord Watson, at 
p. 442, affirming, on this point, Mnelintosh v. Great Western Bail. Co. 
(1864), 4 Gift. 683 ; see also Bull ajid Selby Bail. Co. v. North Eastern Bail. 
Co. (1854), 5 De (4. M. & G. 872, 0. A. ; Bhoades v. Selsey {Lord) (1840), 

2 Beav. 359. ,, 

(o) Johnson V. B., [1904] A. C. 817, P. 0., per Lord Macnaghten, at 
p, 822 ; see^also FruUmg v. Schroeder (1836), 2 Bing. (n. c.) 77 ; Sutton v. 
So%th Eastern Bail. Co. (1866), L. K. 1 £xch. 32 ; but the fraud must be 
proved ifi the action in which the interest is sought to be recovered {Jolmson 
V. 12., su^a ) ; and see title Misrepresentation ani> Fraud, Vol. XX., 
p. 746* 

(j^) Ip many of thcbe inleirst was payable at commpn law befQr 
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such as mortgagor and mortgagee (i) : obligor and obligee tib a Skot 2. 
bond (A) ; executor and beneficiary (/) ; principal and agent (pi) ; Merfst on 
principal and surety (n) ; trustee and ci’stui que trust (o ) ; vendor and Mbney. 
purchaser (p); or in the case of arrears of annuities (q). 

(7) Where a person who is an officer of the court, such as a interest 
sheriff O'), a solicitor (s), or a receiver (<), wrongfully withholds payable br 
money which he has obtained in the course of legal proceedings, the 

he may be ordered to pay it with interest. 


Sub-Sect. ‘S. - Recovery of littered. 

76. Interest, where there is a contract to pay it (a), may be Under 
recovered in an action brouglit for interest only(/>); l)ut interest contract, 
payable by way of damages (c) is not a debt/ and can only be As damages, 
recovered in proceedings for payment of the principal (d). 

76. If the principal debt is merged in a j udgment (r) or discharged Discharge of 
by payment (/), or if the amount due is tendered (^), interest ceases interest by 
to run from tliat date ; but outstanding arrears may still he claimed if ^^schaige of 
they could not have been recovered in the action (Ji). If the principal * 

is barred by a Statute of Limitation (0, the interest is, as a general 


the Judicature Acts, as well as in equity, but, having i(*/.jard to tlie decision 
in London, Chatham and Dover Mail. Co.v. JSoafh haatein Mail. Co,, [1803] 
A. (J. 429 (as to which see note (/>), p. 40, ante), fcliey must now, it v^ould 
seem, be referred to the rules of equity only. 

(i) See title Mciutgaoe, p. 145, 'pod. 

(tc) See title Bonds, Vol. III., p, 95. 

{1) See title Kxecutous and Administkatob.s, Vol. XIV , ]>p. 323 --325, 
342, 345, 346. As to interest on legacues payalde abroad, set- Ljtlc UON- 
ixrcT OF Laws, Vol. VI., p. 232. 

(m) See title Agenov, Vol. 1., p. 188. 

{n) See title Uuauantee, Vol. XV „ pp. 482, 523. 

(o) See titles Charities, Vol. IV., p. 278 ; KqniTY, Vol XJII., p. 158 ; 
Trusts and Trustees. 

(p) See title Sale of Land. 

(q) See title Rentcharges and Annuities, 

(r) B. V. Villers, Ex parte Villers (1823), 11 I’rice, 675. 

(fi) See title Solicitors. 

{t) See title Receivers. 

\a) This applies to express contracts and, it is submitted, to contracts 
implied from the course of dealing between the parties (see p. 39, ante). 

[b) Hvdson v. Fawcett (1844), 7 Man. & U. 348; Mordemtrom v. MiU 
(1845), 13 M. & W. 723 ; Me King, Ex parte Furber (1881), 17 Ch. D. 191. 

(c) This applies to interest payable otherwise than by contract ; see 
pp. 38 — 40, ante ; see also Webster v. Biitish Empire Mvtual Life Assur^ 
aiice Go. (1880), 16 Ch. D. 169, C. A. 

{d) Be Churcher v. Stringer (1831), 2 B. & Ad. 777 ; Cameron v. Smith 
(1819), 2 B. & Aid. 306. 

(e) Florence v. Jeninga (1857), 2 C. B. (n. s.) 454. As to the effect of 
such a discharge upon the liability of sureties, see title Guarantee, 
Vol. XV., p. 666, note (h). As to the effect of judgment and the right to 
and rate of interest, see title Judgments and Orders, Vol. XVIII., p. 209. 

(f) Qyles V. Hall (1726), 2 T. Wuss. 378; Norton v. Ellam (1837), 2 
M. & W. 461. 

(0) Ibid. ^ 

Florence v. Jeninga, anpra. 

(1) See title Limitation of Actions, Vol. XIX., p. 37, note (o). As to 

payment of interest constituting an acknowledgment of a debt so as to 
prevent the statutory bar, see ibid., pp. 67, 68, 79, 92, 104, * 
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rule (k), barred also (1), and if the debt so barred is paid, the interest 
thereon does not revive (ni). 

77 . If the principal remains unpaid by reason of the delay of 
the creditor (n), or from any cause outside the debtor’s control (o), 
interest cannot be claimed. 

Sub-Sect. 4. — Rate of Interest. 

78 . Since the repeal of the statutes against usury (p), and 
sul)joet to the statutory power of the court to set aside or vary a 
transaction wIk'vc tlie interest charged is excessively/), there is no 
restriction on the terms which may be agreed upon between a 
borrower and a lender for the payment of interest, and the ordinary 
prineiiiles of the law of contract govern any such agreement. The 
same rule applies to interest upon other debts. 

Where the rate of interest is not fixed by statute, agreement or 
fixed usage, there is no liard and fast rule as to the amount that will 
be allowed (r); and the rate may vary according to the practice of 
the particular court, tho value of money for ilie time being, and the 
circumstances of tho particular ease (.s). Tlie usual ])iactice, ajiart 
from sjaudal circumstances, is to allow 5 per cent, in cases where the 
interest is ])artly in the nature of a penalty (/), and in commercial 
and speculative transactions (a), and .‘1 or *1 per cent, in others (M. 

{k) iSec title (Iuauantee, Vol. XV., p. 482, note (d). 

(/) liolliM V. (1836), 2 Bing. (n. c.) 713 ; (Utnk v. Alexander (1844), 

8 Scott (N. K.), 147 ; Varken v. i^nnlh (1850), 15 Q. B. 297. 

(m) ( Jolly er v. Willocic (1827), 4 Bing. 313. 

(fi) Edwards .. Warden (1870), 1 App. Caa. 281; Webster v. IJriUsh 
Empire Mutual Lije Assurance Co. (1880), 15 (3i l>. iC9, C. A. ; Merry v. 
Ixyves (1757), I Eden, 1 ; Marlborough (Duchess Dowaget) v. Slioug (1724), 
4 Bro. Pari, (''as. 039 ; Lahig v. Stone (1828), 'Mood. & M. 229, n. ; Caiheron 
V. Smith (1819), 2 B. & Aid. 305; Jones v. (lardiner, [1902] i ('li. 191. 
See also Dann v. J)ahel (1828), Mood. & M. 22S. 

(o) Sierlinq v. Wynne, Coles v. ]Vyniie (1834), 1 Jo. Ex. Ir. 51 ; Scott v. 

Sandernan (1852), 1 Macq, 293, 11 li. ; Uushnan v. Morgan (JS33), 5 Sim. 
035; A -C V. Ludlow (Jorporation 1 ll.&/r\v. 210; see also 7i’iJs7i/oa 

V. Grissetl (1870), H. 10 Eq. 393, Caledonian Jia'd. Co. v. (^annichavl 
(1870). L. R. 2 Sc. Div. 50. 

(p) Usury Laws Bepeal Act, 1854 (17 IS Viet. c. 90). 

((/) As to this statutory power, st*o ]>. 53. post. 

(r) Ee MetropoUian Coal Covsnmeis Associaiion, WainwrighVs Case 
(1889), 02 L. T. 30, per Kay, J., at p. 33 ; Cook v. Fowler (1874), L. li. 7 
II. L. 27, per Lord (Jaihns, L.(\, at pp. 32, 33 ; London, Chatham and Dover 
Hail. Co. v. South Eastern Rad. Co., [1892] 1 Cli. 120, C. A., per 
Lindley, L.J., at p. 133. 

(«) Re Metropolitan Coal Consumers Associatioii, Wainwnghfs Case, 
supia ; Re Roberts, Goodchap v. Roberts (1880), 14 Ch. D. 49, C. A. ; Capel 
d? C’o. V. Swis Ships Compositio7i Co. (1888), 57 L. J. (cn.) 7J3, 718 ; Re 
UnswortFs Trust (1865), 2 Drew. & Sm. 337. Eor the rates allowed m 
particular cases, see the various lilies passim. 

(t) See, lor instance, B. S. U., Urd. 50, r. 18; title Receivees; 
Qlucksiein v. Harnes, [1900] A. C. 240, 255. 

(a) Bokehy (Lord) v. Elliot (1879) 13 Ch. D. 277, 0. A. ; Re Beulah Park 
Estate, SargooTs Clahn (1872), L. B. 15 Eq. 43 ; Dreyfus v. Peruvian Guano 
Co. (1889), 42 Ch. D. 66 ; tiarsant v. Blaine, Macdonald d* Co, (1887), 66 
L. J. (Q. b!)511, C. A. 

\b) Three per cent, is aDowed in certain cases of adjustments between 
tenant *fer life and remainderman etc. ; sec Rowlls v. Behh, Be Rowlls, 
V. Treasury Solicitor, [1900] 2 Ch. 107, C. A., following Bs 
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If the circumstances are such that interest ought to be calculated 
at the commercial rate, and the debt is payable abroad, the rate Interest on 
current at the place of payment will be allowed (c). Money, 

79. Where there is a contract for the payment of money on a Rate on debts 
day certain, with interest at a fixed rate down to that day, and 

default is made in payment of the principal, the rate of interest * * 

mentioned in the contract is the rate usually allowed from the time of 
default; there is, however, no general rule of law to that effect (ri). payment. 

Sub-Sect. O.—Compottnd Interest. 

80. Compound interest will not be allowed except where there when 
is an agreement, express or implied (#»), to pay it (_/’), or where the allowed, 
debtor has employed the money in trade and has presumably earned 

it ( 7 ), or unless its allowance is in accordance with a custom of a 
particular trade or business (ft). 

Sub-Sect 6. — Apportionment of luiered. 

81. Interest accrues dc die in diem, and is, therefore, apportion- Appoition* 
able between persons entitled in succession to tlie principal (/). 

Goodenotigh, Marlandv. ( 1895] 2 Cli. 637 ; Rc Lambert, Middleton 

V. Moore, [1897] 2 Ch. 169 ; title Executors and Administrators, 

Vol. XIV., p. 284, notes (g), (ft). But 4 per cent, is allowed m the majority 
of cases in the Chancery Division {Re Ooodenough, Marland v. Wdliams, 
fiupra, per Kekewicii, J., at p. 539 ; He Davy, Bolhngswoith v. Davy, [1908J 
1 Ch. 61, Vj a. (interest on advancements) ; Re Owen, Slater v. Given, [1012] 

W N. 49 (tenant for life and remainderman). As to tho rate charged on 
adjustments in pailition actions, see title Partition, p. 864, post. 

(c) Ooojier v. IVaUegrave (Earl) (1840), 2 Beav. 282; Connor v. Bella- 
mont {Earl) (1742), 2 Atk. 383 ; Gibbs v. Fremont (1853), 9 Kxch. 25 , see 
also Finch v. Finch (1876), 46 L. J. (cii.) 816 ; and see title Conflict of 
Laws, Vol, VL, pp, 212, 247. 

{d) Cook V. Fowler (1874), L. R. 7 H L. 27 ; Morgan v. Jones (1853), 

8 Exch. 620 ; Keene v. Keene (1857), 3 C B. (n. s.) 144 ; Orme v. Galloway 
(1854), 23 L J. (EX.) 118 ; and see Kildare (Countess Dowager) v. Hopson 
(1735), 4 Bro. Pari. Cas. 550 ; Parker v. Hutchinson (1796), 3 Ves. 133 ; 

Re Lane, Ex parte Hodge (1857), 26 L. J. (bct.) 77, C. A. ; Re Roberts, Good- 
chap V. Roberts (1880), 14 Ch. D. 49, 0. A. ; Arbuthnot v. Biinsilall (1890), 

62 L. T. 234 

(e) Morgan v. Mather (1792), 2 Ves. 15; Clancarty (Lord) v. Latouehe 
(1810), 1 Ball & B. 420 ; Newell y. Jones (1830), 4 C. & P. 124 ; compare 
Fergusson v. Fyffe (1841), 8 Cl. & Fin. 121, H L., and Crosskill v. Bower, 

Bower v. Turner (1863), 32 Beav. 86. See also cases in note (/), p. 39, ante. 

(f) Fergusson v. Fyffe, supra, Bodd^m v. Riley (1787), 4 Bro. Pari. (^as. 

561 ; Ex parte Bevan (1903), 9 Ves. 223. 

(g) A.-G. V. Alford (ISm), 4 Dc G. M. & G. 843 ; Bv.rdirl v. Garrick (1870), 

6 C]i. App. 233. 

(ft) Bruce v. Hunter (1813), 3 Camp. 467 ; Eaton v. Bell (1821), 5 B. & Aid. 

34; Fergusson v. Fyffe, supra, Williamson v, William wn (1869), L. It. 

7 Eq. 542 ; see Re Lloyd Edwards, Williams v. Trench (1891), 6 L L. J. (cii.) 

22 ; Silksione and Ifaigh 3loor Coal Co. v. Edey, [1900] 1 (Jli. 167 ; see title 
Guarantee, Vol. XV-, p. 538. 

(i) Apportionment Act, 1834 (4 & 5 Will. 4, c. 22), s. 2 : Apportionment 
Act, 1870 (33 & 34 Viot. c. 35) ; and^see title Equity, Vol. XIII., p. 28. 

As to apportionment between various parties, see titles Executors and 
Administrators, Vol. XIV., pp. 227, 275; Landlord an#) Tenant, 

Vol. XVIIL, pp. 484 et seq. ; Real Property and (^uattels Real ; 

Bentcharges and Annuities ; Settlements ; Trusts and Trustees ; 

Wills. Interest on money lent was apportionable at common law ; see 
the preamble of the Apportionment Act, 1870 (33 & 34 Viot. c. 36) ; Banner 
V. Lowe (1806), 13 Ves. 135. 
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“ money- 
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Sect. 1 . — Registration of Monejj-lenders, 

h'UB-SEri. 1.— ir/io must Mcyister. 

82. Every person (.;) {excepting those hereafter specified 
wliose business is that of money-lending, or who advertises or 
annf)unces himself or holds himself out as carrying on that 
business, is a “money-lender ” within the meaning of the Money- 
lenders Acts (/), and must register himself as a “ money-lender ” 
in accordance ^vith the statutory regulations made by the Com- 
missioners of Inland lievenue {mi 


1 he 

i f moiipy- 
1 jxidiug. 


83. Tt is a question of fact in each case wliothcr a person is 
carrying on tlie business of money-lending (;i) ; and in order to 
establish that he is carrying on such a business it is not sulticient 
to prove that he has occasionally lent money at a remuneiativo 
rate of interest (o), but it is ne.cessiiry to prove some degree of 
sysleni and continuity in his money-lending transactums ( p). 


(/) “ Porson ” incliidcR individiuils, /inns, societies, niid eoinpanies 
(Moiiey-lendeis Aet, 1000 (03 & 64 \jet.. c. f)!), s 3(1), and I liter]) re tat ion 
Art, 18Sri (52 53 Viet. c. 63), ss 1, 2). As to monoy-louding coiupanies, 

SCO title (-’OMPANIES, Vol. V., p. 765. 

(/. ) See the text, rn/'m, and p 45, 

{ 1 ) 7 . 6 ., the Money-lenders Act, 1000 (63 04 Viet. c. 51), and (lie Money- 

lenders Act, 1011 (1 & 2 (<eo. 5, c 38), whicli aie to ronslruoil as one 
(see ihidj s. 3). Such persons arc lolerrcd to in this title as “ money- 
lenders.” 

(m) Money-londors Aet, 1000 (63 64 Vict e. 51), ss 2 (1) (.i). 3 (1),6. 

As to the sl.a(.iitory regulations, see pp. 46, 47, post. Persons so legisteied 
are refern'd to in this title as “registiTcd money-lendf rs.” 

(n) Kirkwood v. Gaddy [1910] A. C. 422, 424, 428, 431. 

{o) Til Xewtoi} V. Fyke (1008), 25 T. L. P. 127 (where a man lent 
money to frunids on st'veral occ.asions at. icmiinerat.ive rates of interest) ; 
Litfh/Jfld y. Dreyfusy [1906J 1 K. H, 584 (whore a curio-dealer discounted 
hills for friends in connection with his business) ; Fvrher v. Fieldhtys, 
Lid. (1907), 23 T. L. K. 362 (where an auctioneer lent money on bills 
of sale in the hope of increasing his clientele) ; and Newman v. Oughforiy 
[1011] 1 K. B. 792 (where a pawnbroker oa an isolated occasion lent 
money on a bill of sale), it was held that the lenders were not carrying on 
t he business ol money-lending witlim the meaning of the Money-lenders 
Act, 1900 (63 & 64 Vict. c. 51). 

(p) Kirkwood v. Gaddy supra, per Lords Loiiebijrn,L.( 1, and Atkinho\, 
at. ])]). 423, 431 ; Newionv. Fyhfy sufmiy per Walton, 3., at p. 128. Tlie 
caiTviug on ol a business imfilies a rejiotihon of acts, and excludes an isolaled 
transaction (iVm//.// v. A ndcrson ( 15 <'h. J). 247, (v. A., per Brett, T^., I , 
at p. 277 ; see also Wiqfield v. Poiter (1881), 45 L. T. 612; Crowther v. 
ThorUy (1884), 32 W. R. 330; Jle SiddaM {a Person of Unsound JUmd) 
(1885), 2‘3 (’h. ]). 1). Thus m Jhnnard v. Doit (1905), 21 T. L. R. 491 ; 
affirmed, [1906] I (Ih. 740, C. A. (where tlie solo business of the lender was 
the lending of money to company ppimoters), it was held that the leader 
ought to have registered luniself as a money-lender under the Money- 
lenders Act, lOOO (63 & 64 Vict. c. 51). In considering whether there is 
a sufficient** system and cnntiniiity ” in the money-lending transactions, 
all the loans imule, l>y the lender must be taken into account, including 
loims nfade in the course of a business wJuch has not lor its primary 
objeoiftthe lendiug ol money, as to which boe p. 45, post {Fagot v. Fine 
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Stjb-Sect. 2. — KA ' cmptiofn ^ from Itegistration . 

84 . The following persons and bodies are not “ money-lenders 
within the meaning of the Money-lenders Acts (a). 

(1) Pawnbrokers in respect of business carried on by them in 
accordance with the provisions of the Acts for the time being in 
force in relation to pawnbrokers (i); 

(2) Persons (c) bond Jide carrying on the business of 
banking (rf) ; 

(3) Persons (c) bond ftdc carrying on the business of insur- 
ance (r) ; 

(4) Persons (r) bond fide carrying on any business not having 
for its primary object the lending of money, in the course of which 
and for the purposes wdiereof they lend money (/) ; 

(5) Registered societies within the meaning of the Friendly 
Societies Act, IHDGl//); 

d>) Societies registered or having rules certified under the 
Friendly Societies Act, 18n()(//), ss. 2 or 4; 

(7) Societies registered under the Benefit Building Societies 
Act. 183fi(/); 

(8) Societies registered under the Loan Societies Act, 1840 (j) ; 

(9) Societies registered under the Building Societies Acts, 1874 
to 1894 (/O; 

(10) Bodies corporate, incorporated or einpow^ered by a special 
Act of Parliament to lend money in accordance with such Act ; 

(11) Bodies corporate fur the time being exempted from registra- 
tion under the Money-lenders Act8(0, by order of the Board 
of Trade published pursuant to regulations of the Board of 
Trade (/;/). 

These persons and bodies are exempted from registration 


(1911), 105 L. T. 583). Tnteirogiitorics may be administered to a, person 
lending money in order to prove “ system and continuity ” in his business, 
but not so as to disclose the names of his clients {Nash v. Layton, [191 IJ 
2nh. 71, C. A.). 

(a) As to these Acts, see note (/), p. 44, ante, 

(&) Pawnbrokers Act, 1872 (35 & 36 Viet. c. 93) ; Newman v. Oughton, 
[1911] 1 K. B. 792 ; and see title Pawns and Pledges. 

(c) For the definition of the word “ person,” see note (/), p. 44, ante . 

(d) See title Bankers and Banking, Vol. I., p. 668. Money-lenders 
must not describe themselves as bankers ; see pp. 47, 57, post . 

(e) See title Insurance, Vol. XVII., p. 330. 

(/) SeeFurherr.FieUinfj^ fdd. (1907), 23 T. L. R. 302; Litchfield v. 
Iheyfufi, [1006] I K. B. 584 

(g) 59 & 00 Viet. c. 25; see title Friendly Societies, VoL XV., 
pp. 123—120. 

(h) 59 & 60 Viet. e. 25. 7.c., building societies, scientific, literary, or 
art societies, loan societies, and trade unions ; see titles Building Societies, 
Vol. Ill, p. 324; Literary and Scientific Institutions, Vol. XIX., 
p. 196 ; Loan Societies, Vol. XIX., p. 217 ; Trade and Trade Unions. 

(i) 6 & 7 Will. 4, c. 32. See title Building Societies, Vol. 111., 
p. 324. 

(j) 3 & 4 Viet. c. 110. See title Loan Societies, Vol. XIX., p. 217. 

(k) See title Building Societies, Vol. Ilf., p. 327. * 

(l) As to these Acts, see note (/), p. 44, ante. 

(m) For these regulations, see Stat, R, dt 0. Rev., Vol. VIII.,* Money 

Lender, p. 2. , 


Sect. L 
Registration 
of Money* 
lenders. 
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from registra- 
tion. 



Money and Money-Lendino. 


SXCT. 1. 


Begistration 
of Money- 
lenders. 


nnder the Money-lenders Aci,s(h), and the restrictions imposed 
thereby with regard to the carrying on of the business of money- 
lending do not apply to them (o'. Loans of money by persons so 
exempted are governed by the ordinary law(p). 


Sub-Sect. 3. — Betptlafions as ta Regisirnfion. 

Place of rcgis- 85 . Every “ money-lender ” (q) must register himself (r) — 

tration. (1) At an office provided l)y the Commissioners of Inland 

Revenue (s ) ; 

Particulars (2) Under his own name (0 or his usual trade name (v) ; 

( 3 ) With the address at which he carries on his business of a 
money-lender ; or, if he carries on such business at more than 
one address, wdth all the addresses at which he carries on such 
business (a). 

Removal from 86 . The Commissioners of Inland Revenue have power, on 
register. giving proper notice to the “ money-lender,” to remove his name 
from the register, and if the registration is improper it is their duty 
to do so(/)), but unless the name is removed from the register tlie 
registration is effective for the period of three years from the date 
thereof (c). 

Renewal of The registration may from time to time be renewed, and, if 
registration, renewed, is effective for a period of three years from the date of 
the renewal (<'), 


(a) As to these AcU. seo note {1), p 44. ante 

(o) Money-lenders Act, 1900 (63 64 Vict. c. 51), r. 6. 

(p) See p. 50, post. 

(g) Vor the meaning of this term, see p. 44, ante. 

(r) Money-lenders Act, 1900 (63 & 64 Vict c. 51). r. 2. For the penalty 
for omiRsion to register, see p. 47, post. 

(s) The present Registration Office is at Room No. 12, Somerset 
House, Strand, London. Registration may be effected by post or personal 
attendance. 

(/) A person’s “ own name ” is not necessarily the surname of his father, 
with (in the case of a Christian) the names given to him at his baptism 
prefixed thereto ; the name by which he is in fact known and described is, 
it is submitted, his “ own name ” within the statutory meaning ; see title 
Name and Arms, Change of, p. 349, post. 

(u) “ Usual trade name ” means a trade name which the money-lender has 
been using before the date of his registration (Whiteman v. Sadler, [1910] 
A. C. 614, upholding on this point the decision of the Court of Appeal, Sadler 
V. Whiteman, [1910] 1 K. B. 868, C. A., and overruling Stirlmq v. Silburn 
and Pyman, [1910] 1 K. B. 67). A money-lender cannot adopt a trade 
name for the purpose of registration. “ A disguise which a man assumes 
for the purpose of concealing his identity cannot be described as his usual 
attire at the time, even though he means to wear it in future as long as it 
Ber\’e8 his purpose ” (Whiteman v. Sadler, supra, per Lord Macnaghten, 
at p. 619). As to trade names generally, see title Trade Marks, Trade 
Names, and Designs. 

(a) See Staffordshire FinancM Co. V. Valentine (1910), 26 T. L. R. 362, 
C. A. If the business is carried on in more than one part of the United 
Kingdom » separate registration must be made for each part ; see 
the^egulations referred to in note(/), p. 47, post 

(b) v. Sadler, supra, per Lord Macnaghten, at pp. 621, 622. 

(c) Money-lenders Act, 1900 (63 & 64 Vict. c. 51), s. 3 (2). According 
to directions issued by the poard of Inland Revenue (November, 1911), a 
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87. No person may be registered as a “ money-lender under 
any name including the word “bank,’’ or under any name implying 
that be carries on banking business ; and, if any money-lender ” is 
registered under any such name, the name must be removed from 
the register and a notification to that effect must be sent to 
him (d). 

88 . The fees to be paid on registration and renewal of registra- 
tion are fixed by the Commissioners of Inland Revenue, but 
must not exceed £1 for each registration or renewal (<'). 

89. The register of “ money-lenders ” is kept by the Com- 
missioners of Inland J Revenue at Somerset House, and is open to 
inspection by any person on payment of a fee of li?. for tho 
inspection of each return on the register (/), 

Sub-Sect. A.—Pemltm for Failure to IhijtHfer, 

90. Any money-lender (r/) who fails to register himself in 
accordance with the preceding ])rovisions (h) is liable (t), on con- 
viction under the Summary Jurisdiction Acts(.;), to a line not 
exceeding £100, and in the case of a second or subsequent con- 
viction (A) to imprisonment with or without hard labour for a term 
not exceeding three months or to a line not exceeding £100, or to 
both. Jf the offender is a body corporate, it is liable on a second or 
subseApient conviction to a line not exceeding £500. 


fresh registration is necessary whenever a change occurs either in the 
. “ money-lender’s ” name or in the place or any of tho places ot business 
(see p. 47, post) ; and in the case of a firm or unincorporated society or 
company, of a change of any kind therein. The carrying on of busi- 
ness at an additional place also entails a fresh registration, 

(d) Money-lenders Act, 1911 (1 & 2 Geo. 5, c. 38), 8 . 2 (1). For tho 
penalty imposed upon “money-lenders” who represent themselves as 
bankers, see p. 57, post. 

(e) Money-lenders Act, 1900 (63 & 64 Viet. c. 51), s. 3 (1). 

(/) Reguiations made by the Commissioners of Inland Revenue under 
the Money-lenders Act, 1900 (63 & 64 Viet. c. 51), s. 3 (1) (Stat. R. & 0,, 
1 900, p. 601 ). For this fee a copy of the return will be supplied if it does not 
exceed one folio of seventy-two words or figures. If it exceeds this limit a 
tee of 4d. per folio is charged. Tho stamped forms for registration and for 
searching may bo purchased at the Chief Registration Office or at the 
office of any collector of Customs and Excise, or may be ordered through 
any money order office ; but applicants must state whether the r^istra- 
lion is (a) of an individual, (b) of a firm or unincorporated society or 
company, or (c) of an incorporated society or company--seeing that 
different forms are to be used for each class (Directions issued by tho 
Board of Inland Revenue, November, 1911). 

(g) For the meaning of this term, see p. 44, ante. 

(h) See pp. 44, 46, ante. 

(i) Money-lenders Act, 1900 (63 & 64 Viot. c. 51), s. 2 (2). No prose- 

cution for this offence can be insi ituted without the consent of the Attorney- 
General or Solicitor- General {ibid., s. 2 (3) ). As to the illegality of loans 
by unregistered “ money-lenders,” see p. 51, post, • 

(/) See title Magistrates, Vol. XIX., pp. 689— -607. 

(fc) As to the meaning of “ second or subsequent conviction/* see title 
Intoxicating Liquors, Vol. XVIII., p, 107, note («), and oases, there 
Cited. , 
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Bbct, 2 . — Loans of Money hy Registered MoneyAenders, 
Sub-Sect, l —Statutory ReslruHonB. 

91 . A “money-lender*' (J) is subject to the following statutory 
restrictions with regard to the carrying on of his money-lending 
business {m ) : — 

(1) He must carry on such business in his registered name and 
in no other name and under no other description (n) \ 

(2) He must not enter into an agreement in the (‘oiirse of liis busi- 
ness as a money-lender with respect to the advance and re])ayment of 
money, nor take any security for money (o) in the course of his busi- 
ness as a money-lender, otherwise than in liis registen'd name {j >) ; 

(3) He must carry on such business at Jiis registered address or 
addresses and at no other address (q) ; 

(4) He is bound, on reasonable ro(juest and on tender of a 


{1) For the meaning of this term, see p. 44, 

{m) Money-lenders Act, 1900 (G3 &; 64 Yict. i r>J), s. 2 ( 1) (b). (c). (d) 
As to the relief of borrowers, see p. 53, post 

(n) A ‘"money-lender” who carries on two registered !>nsinesses under 
different names, one on his own account and the other lu pai tnoishiii with 
others, has committed a brea(‘-h of this provision {Whilcman v. Hadlrr. 
[1910] A. C. 614; Stirling v. Silburn and layman, [1910] 1 K. B. 07; 
compare Chapman v. Michaelson, [1908] 2 Ch. 612 ; alTirmed, [1909] 1 (Mi. 
238,0. A. ; Staffordshire Financial Co. Valentine (1910), 26 T. L. R. 362, 
C. A.). So, also, has one who carries on business tJirough ai\ intermediary, 
without disclosing his ow’n identity until the transaction is complete 
(Be a Debtor, Ex parte Carden (1908), 52 Sol. Jo. 20!), 0/. A.) 

A trivial variation in the name, e o , “ W Loan and Discount ” and 
“VV Loan and Discount Office,” whnjh is not calculated to deceive, h 
immaterial (Wentworth Loan and Discount Co, v. LtjlotrUz (1911), 105L M'. 
686, affirmed (1912), 28 T. L. R. 334, C. A.). The distinction bctwi^eii tins 
provision and the ensuing one (see the text, Jn/’/u) is that the iiirl is aimed 
at rendering the money-le.nder liable to penalties, and the sectmd at setting 
aside the particular contract (S. C. (1911), 10.6 L T. 58.5, per Lusii, .1 ). 
The question whether the variance amounts to a difference is a question 
of law (S. C. (1912), 28 T. L R. 334, 335, V, A.). 

(o) As to what is a “ security for money,” Be Bobhison, Clarlson 
V. Bobinson (No. 2) (1911), 104 L. T. 712, C. A. (Compare West Uam 
Quardiiins v. Ovens (1872), L. R. 8 Excli. 37, as to a judgment being a 
valuable sexjuritv within the meaning of the Poor Law Ameudinejit Act, 
1849 (12 & 13 Viet. o. 103), s. 16. 

(p) A “ money-lender ” who enters into an agreement or takes secmrily 
nnaer the circumstances mentioned in note («), supra, has commit ted a 
breach of this provision also ; see cases cited in note (n), supra. As to 
the rights of assignees of contracts etc. rendered illegal by the Money- 
lenders Acts (see note (1), p. 44, ante), see p. 52, post. 

(q) It is not necessary that every incident ot the money-lending liuaiiiess 
should be transacted at the ” money-lender's ” registered office. If ho 
really deals with a borrower at his registered address, whether by inter- 
view or correspondence, he may without infringing the Act transact 
negotiations or conclude the actual contract elsewhere (per Lord Louk- 
BURN, L.(*., in Kirkwood v. Gadd, [1910] A. C. 422). In each case it 
must he a question of f^t whether he is really carrying on his business 
elsewhere than at his registered address ; see, on the one hand, Staflord- 
shire Financial t'o. v, Hmt, [1907)'^^V. N. 268 (whore it wa«t Jiold that the 
“ money-lender ” was carrying on business elsewhere than at liis registered 
address) ; <and, on the other hand, Kirkwood v. Oadd, supra, reversing 

S. *C., svh nom. Gadd v, Provincwl Union Bank, [1909] 2 K. B. 353, (1 A. ; see 
also Kmg V, Turnbull (1903), 24 T, L. B. 434 ; King v, Massey (1908), 24 

T, L. R. 710 (completion of business at office of borrower) ; Jackson v. 
price* [1910] 1 K, B. 148 (cheque sent to bonower by post ) ; Levene v, 
^airdner ft 909), 26 T. L. R. 7U (signature of promissoiy note at place 
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reasonable sum for expenses, to furnish the borrower with a copy 
of any document relating to the loan or any security therefor (r). 

SuB-SscT. 2. — Penalties for Breach of Statutory Restrictioiis. 

92 . A “ mont‘y-leiid(^r *’ (s) wlio carries on business otlKTwlse 
than in Ijis registered naiue, or in more than one naine(/), or else- 
where tliau at his registered address, or fails to comjdy with any 
other of the statutory obligatioijs mentioned in the preceding para- 
graph, is liable (?0, on conviction. under the Summary Jurisdiction 
Acts (r), to a fine not exceeding ,£100, and, in the case of a secoml 
or subsequent conviction (/r), to imprisoniuent or without hard 
labour for a term not exceeding tbre.^ inoutbs, or to a tine not 
exc'eeding £100, or to both. J£ the olTendfu* is a body corporate, 
it is bailie on a second or subsequent conviction (/r) ti) a fine not 
exceeding £500. 

SlOi-SycT. — lUi'ijahiy of Loans mnnfv in Ilnath of Hfnfufun/ Ihsirnian 

93 . If a nioue}-lenJer ” (<f), although duly regiHtm'ed, makes a 
loan eitluT in some name otluir than iiis registered name (/>), or 
under a descrijition other than his registered descnjition, or at 
an address other than his registered adilress(c), tliii transaction is 

oilier tluin registered a(ldrf‘aa ; money handed over at that address) ; /*« 
Nmk Ex parie Kinqn [1910] 1KB. 001 ; Etniboryv. Oalrvrt (lOJO), :?0 
T. L, R. IJ28 (substantial ii ego nations at registered address, hufc eoirifdetiori 
elsewhere); Uopkim v. ililU, [1910] 2 K 15. 29 (loans repaiii at platans 
other than riigistered address); Eueter limdford Advmtrp Te. (1910). 
20 T. L. R. 52.3, where it was lield that the *• money-lender ” hmi not 
eoiiimiiied any broach ol the si at iitory provision naiuiring him lo t^rry on 
his business at his legisteivd address and nut elsewhere ; euiiipare J>la\r v. 
BHvkmrth (1908), 24 T. L. R 474, V. A. Having regard to the observa- 
tions of the Lords of Appi^nl in Kidwood v. (hidd, [1910] A. i\ 4*91, 
it maybe doubted whether l/uj^arus v. (Jardner (1909), 2.7 T. L. R 499, 
7J9, C. A., was rightly decided. 

(r) The obligation to furnish a cojiy implies, it is sitbmilleu. an obli- 
gation to permit reasonjible inspection uf the original for I lie piuposi‘s of 
comparing it with tlie copy. 

(fi) For the meaning of this lerm, see p. 44, anfe. 

(i) “ A money-lender” who in fact carries on bufdness in two or more 
names commits an offence against the Money -Jeiulcrs Ac,ts (sci* note (/), 
p. 41, (intc), and is liable to conviction, although owing to a mislahe on 
the pait of the Commissioners of Inland Revenue (*aeli of the sevtual 
names used by him has been placed on the registei (1) hdeman v. Ihiwtof 
of Puhtw Prohpculionfti [1911] 1 T\. B, 824). 

(w) Money-lenders Act, 1900 (02 A- 04 Viet. c. 51), s. 2 (2). 

(v) See title Maulstiiates, Vol XIX., pp. 689—607. 

(ic) See note (/r), P- 47, nnfe. 

{a) For the meaning of this term, see p 44, ante. 

(6) Whiiemnii v. Badlrr, [1910] A. C. 514, .521; see Vlotoriau Dayleftford 
Syndicate, Ltd. v. J)ot1, [1905] 2 Ch. 624 (where the money-lender was not 
nigistered, and consequently had no registeied address) ; sije also Blair v. 
Holcombe (1912), 28 T L. R. 198, where it was held that an agreement 
made in consideration of the withdrawal of a bankrnptcy petition, 
between a dob tor and the creditor, a “ money-lender,” m the namem which 
he had originally been registered and nad obtained judgment but which, 
between the date of the judgment and the date of the agreement, lie had 
changed, was validly entered into. As to loans by univgister?d money- 
lenders, see p. 61, post. As to the rights of assignees of contracts etc. 
rendered illegal by the Money-lenders Acts (see note (7), p. 44, Siitte), see 
p. 52, post * 

(c) Staffordshire Financial Co, v. Euni, [1907J^W, N. 258, » 
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illegal, and he cannot maintain any action to recover tlie mone^ 
lent or enforce any security obtained by him in respect thereof. 

Srot. i\.—lj(Kins of Monej/ by Unreifi^^fcred Iversons. 

Suis-Seot. J*er8(m8 who are not Motwy^lcudera. 

94 . Th (3 loan of money ])y a person who is not a “ money- 
lender ” (d), and, therefore, not required to register himself noi 
subject to the restrictions imposed l)y the Money-lenders Acts (c), 
is, sin(*e tlie repeal of tlie usury statutes {J ), governed by the genera] 
law relating to contracts. In such cases the loan of inoney creates 
a debt recoverable by action (.//), and the debt which constitute!- 
the cause of action arises instantly on the making of the loan(/o. 
A j-e(|uest for payment of the dei)t before action hi ought is not 
necessary unless the parties stipulate for it U). 

95 . Where money is lent upon mortgage and the mortgage^ 
deed does not contain any covenant, eitlnu* expiess or implied, to 
repay the loan (,/), or where the liorrower, liaving agreed to re])ay 
the ioan on demand or to execute a mortgage, refuses to do so(/4), 
the dol)t may be recovered in an action for mnnev lent ; but wh(‘re 
there is a covenant by the borrower to re-pay, the action must he 
brought on the covenant (/). 


id) For tlie ineaiiing of this term, see p. 44, ante. As to loans by loan 
floeiofies, s<o title Loan SoeiETiES, Vul. XJ X , pp 222 et mj. 

(e) As to these Acts, see note (1), p. 44, ante, 
ij) Usury ]jaws Repeal Act, 1854 (17 & 18 Viet, c 9(q. 
ig) The mere payment of money by one person to anotber, or the jiro- 
diiotion of an l.O.O,, or of a cheque given in respect o1 money paid, is not 
evidence of a loan, the piesumption being that the money was paid in 
respect ol a debt already due (Weleh v t^caborn ( 1810), 1 Stark 474). “ An 
I.d.lJ. is no more prool of money lent by tiie party holding it to the party 
sought to be charged than ol goods sold and delivered by one to the other ” 
{Fesenmayer v. Adeovk (1847), 16 M. W. 449, per Pakke, 15., at p 450). 
See (JiirUft v, Hickards (1840), 1 Man. & (1. 46 (the produetion ol an 
l.O.U. by the plain till* is privid facie evidence of an account stated by the 
defendant with him) ; compare Douglas v. Home (1840), 12 Ad. El 641 ; 
Pearce v. Dans (1834), 1 Mood tk 11 365. See also Morgan v. Jones (1830), 
1 ('r. & J. 162 ; Howard v. Danhurg (1840), 2 11. 803 ; Enthoven v. Hogle 

(1853), 13 C. 11 373 ; Tyte v. Jones (1788), 1 East, 58, n ; Duel v Hurst 
and Bailey (1866), Ij. R. 1 0. P. 297; Aubert v. Walsh (1812), 4 Taunt 203 ; 
Breton v. Pope (1791), 1 Reake, 43 [31J ; Pficl v. Vanbatenberg (1810), 2 
Famp. 439. 

(A) Norton v. Ellam (1837), 2 M, & W. 461, per Parke, B., at p. 464 ; 
see title Limitation of Actions, Vol. XIX., p. 43. As to the damages 
for breach of contract to lend money, see title Damages, Vol. X., p. 332. 

(i) Walton v. Mascall (1844), 13 M. & W. 452, yier Parke, B., at p 458; 
see Birks v. Trippet (1660), 1 Wins. Saund., 1845 ed , p. 32 ; Kington v. 
Kington (1843), 11 M. & W. 233; Waters v. Thanct (Earl) (1842), 2 Q. B. 
757 : and sec title Contract, Vol. VII. , p. 434. 

(/) Yates V. Aston (1843), 4 Q B 182; Mathew v. Blackmore (1857), 
1 H. & N. 762 ; see Cassidy v. Cassidy (1889), 24 L. K. Ir. 577 ; and see 
title Mortgage, p. 115, post. 

(h) Bristowe v. Needham (1842), 9 M. & W. 729 ; see James v. Cotton 
(1831), 7 Bmg. 266 ; ifeott v. Paik^r (1841), 1 Q. B. 809. 

(1) Mathew v. Blackmore^ supra ; Brown v. Price (1858), 4 C. B. (n. s.) 
69A a <>»veijant to repay may sometimes be implied by an acknowledg- 
ment of the debt m the deed ; see Courtney v. Taylor (1843), 6 Man. & G. 
861, 874); Marryat v. Marryai (1860), 28 Beav. 224; Jackson v. North 
Easf^m Bail. Co. (1877), 7 Ch. D. 673 ; Isaacson v. Harwood, Brook v. 
Uarwoot^ (1868), 3 Ph. App. 225 ; and see title Mortgage, p. 1 13, post. 
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96. Where money is lent on a security which is void (m) or 
worthless the lender may recover the amount of the lorn in 
an action for money lent. 

97. Whore money is lent for an illegal or immoral pur}X)se, 
the lender cannot maintain an action for money len‘.(o), such 
transactions being governed by the same rule of law wh cli applies 
to other illegal contracts ( ;>). 

98. If a person fraudulently conceals his identity, an^l thereby 
induces another to borrow money from him, the borrower may 
repudiate the transaction ((/). 

Sve-Sect 2 . — By Unreyistered Money-hnderft. 

99. The loan of money in the course of his business (r), by a 
person who is a “money-lender** (,s), but is not registered, is illegal 
and void, and he cannot maintain any action to recover the money 
lent or enforce any security obtained by him in respect thereof (/). 

(w) Davis V. Bees (1 880), J7 Q. li. D. 408, A , wIkto, a l>ill of sale, r*on- 
taiinn» a covenant for repayment, was hold void under tho Bills of Sale Act, 
(1878) Amendment Act, 1882 (45 & 40 Viet. c. 43), on tho fijroniid that, it 
was not in the form ftivon m the schedule to th.at Act; but it was hold 
tliat an action would ho for money lent, there beiiii? an implied a^^^roement 
t.o rei)ay apart from tho bill of sale. 

in.) Bank of Enqhml v. Tomkins (1842), 6 Jur. 347 ; see Timmms v. 
Gihhms (1852), 18 Q. B. 722 

(o) Thus money lent to play at “ hazard,’' which is forbidden by tho hiw 
of England (Gaming Acts, 1738 (12 Geo. 2, c. 28) and 1744 (18 (roo. 2, 
0 34) ), cannot bo recovered (IDKinnell v. Itohimon (1838), 3 M. & W. 
434) ; blit it would appear that money lent for the purpose of gambline: in 
a country where the game is ndt illegal may bo recovered m thus couni rv 
{Quarrier v. Colslon (1842), 1 Ph. 147 ; King. v. Kemp (1863), 8 L T 255 ; 
Sa.rby v. Fulton, [1909] 2 K. B. 208, C. A ) , see, however, on this point, 
title Gaming and Wagering, Vol. XV., p. 283, note (/) ; and as to rccoveiy 
of money lent for the purpose of enabling a debtor to pay gaming debts, 
see O'Shea, Ex parte Lavoasier, [1911] 2 K. B 981, C A., following 
Be Lister, Ex parte Pyke (1878), 8 Ch. D. 754, C. A. ; and distinguishing 
Tatnm v. Beeve, [1893] 1 Q B. 44, and Saffery y. Mayer, [1901] 1 K. B. 
11, C A. See also Cannan v Bryce (1819), 3 B. & Aid 179; ffill v. 
Fox (1859), 4 H. & N. 359, Ex Ch. ; and title Gaming and Wagering, 
Vol XV., p 278 

ip) See title Contract, Vol VII., pp. 390 et seq. 

iq) Gordon v. Street, [1899] 2 Q. B, 641, C. A. ; Levin v O'Keeffe, [19001 2 
I. R. 628, C. A. ; see title Misrepresentation and Fraud, Vol. XX., 
p. 754, note (u). 

[r) As to what constitutes carrying on business, scop 44. ante : and see 
Be Bohinson^s Seitlemenf, Gant v. Hohbs, [1912] 28 T. L. K. 2!l8, ('. A. 

[s) For the meaning of this term, see p, 44, aitU. 

[t) Victorian Daylesford Syndicate, Ltd. v. Doit, [1905] 2 Ch. 624 ; 
Jhnnard v. DoU, [1906] 1 Ch. 740, C. A.; Dott v. Brickivell (1906), 23 
T. L. R. 61 ; Whiteman v. Sadler, [1910] A. C. 514. For the rights of 
assignees of contracts or securities so obtained, see p. 62, post. The 
court will not neces.sarily assist a ])laintiff by reason of a co- defendant’s 
omission to plead the statute; see Be Bffbinson^s Setllcment, Gant v. Hobbs, 
supra ; titles Contract, Vol. VII., p. 390 ; Pleading. The transaction 
will be set aside, at any rate at ihe instance of fhe trustee ^n bank- 
ruptcy of tho borrower, even though judgment has been obtained for tho 
loan and a subsequent agreement entered into for paying off the judgment 
debt by instalments [Be Campbell, Ex parte Seal, [19il] 2 K. B. 992, C. ^.)- 
As to loans by registered money-lenders, see p. iSjante. 
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The borrower is entitled to a declaration that the transaction 
was illegal and void (?#) ; but if he seeks to obtain any equitable 
relief, the court can impose as a condition on the grant of such 
equitable relief that he himself should do what is fair and equitable 
in the matter, and repay to the money-lender ” the money actual]}' 
lent with reasonable interest thereon (.r). 

Although the ** money-lender ” cannot maintain an action to 
recover the money lent, he is not debarred from maintaining any 
action, other tlian that for money lent, which may be open to him ; 
if, for instance, he was induced to lend the money by fraud, he may 
biiiig an action for damages for deceit (at). 

Bkct. 4. — Rights of Transferees of Securities taken hy Moneys 

lenders. 

100. Tf an agreement made between a borrower and a '‘money- 
lender ” {hi or a security given by the one to the other, is illegal 
and void as between the original parties thereto undei the Money- 
lenders Act, 1900 (r), it is nevertheless valid in favour of a bond fidt 
assignee or holder for value (who is not hiniself a “money-lender 
W'lthout notice (r/) ot the defect, and of any pei’son deriving titU 
under hhii; and all payments and tvaiislers of money or pro])crt} 
made Jxnoi fide hy any person (\Nljother acting in a lidiiciar} 
clunacter or otherwise) on the faith of the validity of such agree- 
ment or secui’ity and without notice (d) of the defect are, and are tc 
be deemed ahvays to have been, us valid in favour of that persoi 
as they would have been if the agreement or vseciuity had itself beer 
valid (c). If the borrower or anyotbei poison is prejudiced by tliu 
provision, the “money-lender’* is liable to indouniify him(c). 

This provision does not render vaJicl any agrceniiint, security, oi 
other transaction ^hicli is void or uiKinfoiciiable for any othei 
reason, or any agreement or security whicli was declared void by j 
court of comiietent jurisdiction before the lOth December, 1911 (^ /’) 

101 . No person is to be deemed to have had notice of a dofnci 
in an agreement or security merely ])ecauBe a search in the regisfcei 
of money-lendors (y) would liave disclosed the de.foct, or shown tha,' 
the agreement or security was effected with a “money-lender ''(h). 


(u) CMiman v. Mkhaekoii, [1008] 2 Ch. 612 ; affirmed, [1909] 1 Ch. 238 
a A. 

(0 Lodfje V. yationnl Union hirpfifment Co j Tdd.y [1907] 1 Ch. 300; aiic 
fift* iiib ( V)N'J’1!,VCT, Vo]. VII., i)p 108, 400. 
in) Ihft V Uneheell (1906), 23 r. h. H. 61. 

(/>) For Uip mcauing of thi.-i ierjii, see p. 44, anlr. 

(i‘\ 03 .V 04 VicL c. 61. 

id) Aw to amounts to notice of a dofoct, see ttio tcict, infra. 

[e) Mojicy-iejidorH Act, 1911 (1 2 (ico. .*5, t*. 3S), s. 1 (1), piias(Kl in eon 

sctpuuhM ot llio decision in l\e JMinson, Citrlcson v. Robinson 11011 
I Ch. 230, C. A. 

(/) Aloney-leuders Act, 1911 (I'TSc 2 Geo. 5, c. 38), s. 1 (3). 

(g) See pp. 46, 47, ante. 

ih) Mcooy lenders Act, 1911 (1 2 (^eo. 5, e. 38), s. 1 (2). The pro- 

visions of tJie Couvoyancin" Act, 1882 (45 & 46 Viet. c. 30), s. 3 (for whiot 
see title K(,»niTv, Vol. XIIT., p. 87), apply to this case as if the expressiou 
** pnjrohaser “ included a pei-son making the payinoiit or Iransfer referred to 
in the tjixt, supra (Money lenders Act, 1911 (1 &:2Geo. 5, c. 38), s. 1 (2)). 
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Pun-SErr. \.--To Jn/ants. 

102. The loan of money to an infant (/) is absolutely void (./) ; 
and an agreement made by the borrower after he comes of age 
to pay money in respect of any such loan, and any negotiable or 
:)ther instrumoit given in respect of such loan, are' void so far as 
!,hey relate to money which represents or is payable in respect of 
such loan (k). 

SuE-SK(n\ '2. -To Trprrtant Iletra, 

103. From the earliest times relief has been given in equity in 
[he case of unconscionable bargains with expectant heirs (/). In 
-sHch cases, on tlie borrower submitting to do equity by repaying 
what is justly duo, the court will set aside transactkms which it 
‘onsiders unrighteous, and will order that the securities giviui 
diall stand as sccuiity for the money actually advanced with 
nterest (;//). 

SK(rr. 6 . — Rdipf of borrowers, 

SuB-yECT. 1 -Tiuhr the Money-Unthrs Ada, 

104. In any transaction, whatever i(s form may be, wliich 
R siihsta-ntiiilly one of money-lending by a “money-lender'’ {n), 
f the interest or charges (o) in respect of the sum actually 
ent are (ixeessive (p) and the transaction is either harsh and 

(i) Aft to the conseqiiencofl wlie-ro an infant fraudulently Tniftre])rosents 
limsolf to be of iull age, and by ineaiiR of such fraudulent inisre]>rp- 
;entation indueeft another to lend him mouey, see title Infikts and 
hiTLDKEN, Vol. XVIL, p. 66. • 

{}) liilantft Eelief Act, 1874 (37 & 38 Viet. c. 62), r. 1. 

(k) See Betting and Loaiift (Infants) Act, 1892 (55 56 Viet. c. 4), ft. 6; 

ifleft Bills of Exchange, Pbomissory Kotes and Negotiable Insxru- 
tiENTS, Vol. II., pp. 490, 491 ; Infants and Children, Vol. XVll., 
)p. 63, 65. 

(l) See titles EguiTY, Vol, Xlll., pp 20, 21 ; Fraudulent and Void- 
able Conveyances, Vol. XV., pp. Ill, 112. 

(m) Samuel v. Newbold, [1906| A. C. 461, 468. 

(a) Money-lenders Act, 1900 (63 & 64 Viet. c. 51), s. 1 (4). Where the 
*.uu tract is made abroad, and the parties intend that it should be j)ei- 
orrned abroad, the Money-lenders Acts (see note (/), p. 44, aute) do not 
ipply, and no relief thereunder can be obtained (SJirichand d& Co. v. 
Laron (1906), 22 T. L. R. 245 ; Velchand Y. Manners (1909), 26 T. Jj. K, 
129) ; nor do they apjdy where the lender is not a “ money-lender ” (as io 
Meaning ot which term, see y. 44, aiite) and required to register liiinsell ; 
iee p. 44, ante. A money -lender who is required to register Jiinisidf, but 
.Ills to do so, cannot maiutam any action to recover the money he has 
out (see p. 51, ante), and coiisoquenlly in such a caho the borrowc^r has no 
leed to apply to the court lor relict. Nor has the borrower any need to 
ipply for relief in a case where t.lie lender, tliough duly registered, has 
•.ommitted some broach of the statutory provisions aifecting his Irado 
vhich renders tlie transaction unenforceable ; see p. 48, ante. 

(o) “ ([Jharges ” include the amount^ charged for expenses, inquiries, 
luos, bouus, piemium, or renewals (Money-lenders Act, 1900 (63 & 64 Viet. 

3 . 61 ), 8 . 1 ( 1 )). • 

ip) There is no standard rate of interest on personal loans {Oarringionit, 
Ltd. V. Smith, [1906] 1 K. B. 79), and in judging whotluT the interest or 
charges are excessive the court regards the necessities of the borrower,, Lis 
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Sect. 6. unconscionable (q) or is otherwise such that a court of equity 
Belief of would give relief (r), the borrower, or any surety for the borrower, oi 
Borrowers. 


financial position, the presence or absence of security, the relation in whicl 
the money-lender stood to the borrower, and the total remuneratior 
deiived by the money-lender from the whole transaction ; see Levene v 
Gremwood (1904), 20 T. L. R. 389 ; WelU v. Joyce, [1905] 2 I. R. 134. Ir 
Homuel v. VazoU (1907), 23 T. L. R. 622, Ridlet, J , and in Burton w 
(Unnpamett ^registration Agency (1907), 23 T. L. R 161, BucKNlLL, J., Icfl 
to the. jury the question whether the int-crest charged was excessive anc 
the transaction harsh and unconscionable ; but the Court of Appeal die 
not decide as to the propriety of this course (S. (J., 23 T. L. R. 337 
C. A.). The fact that the boiTower understood when he entered into th< 
transaction what was the rate of interest or the amount of the charget 
payable by him to the money-lender does not preclude him from obtaiuiui 
rebel {Blair v. Buchxecrth (1908), 24 T L. R. 474, A.). 

{q) As to unconscionable bargains in general, see titles Equity, Vol XIII. 
pp. 20, 71 ; Fraudulent and Voidable Convlyanoes, Vol XV , pp. 11] 
et scq. As to unconscionable salvage bargains, see title Shipping and Navi 
<iATiON In the absence of any other circumstances teinlirig io show that tht 
traiisa.ci.ion was harsh and unconscionable, the uien^ fact t hat the money 
lender has exacte.d, by way o1 interest or cliarges, ainonnls which are foiim 
by the court i.o be excessive, may of it.seir bo snilicient to prove that tin 
transaction was “ harsh and unconscionable ” wiihm the meaning of ihi 
Money-lenders Acts (as to wdiich see note (/), ]>. 44, ante). “ If nc 
jiiistiiicatiori Jor the excessive interest or charges be established, the pre 
snTn}»i.ion that the transaction was harsh and unconscionable hardens intc 
a I'ertainty ” {Samuel v. Nev^hold, [1906] A. 0. 461, per Lord Loreburn 
Tj (\, at p. 467); see also Miehaelson v. Nichols (1910), 26 T. L. R 
327 , Jackson v. Vnee (1909), 26 T. li. R. 106 ; Wolfe v. Batters (1909) 
25 T. L. R. 575 ; Blair v Buckworth, supra (where i.ho loan was wel 
secured, and the high charges made by the money-lender were thoreforr 
unjiistifiablo) ; King v. Baxnett (1908)* 25 T. L K. 62 ; Levene v 
Titchener (1907), 23 T. L. R. 508 ; Part v. Bond (1906), 04 L. T. 390. 

A. ; Pourione v. Higgins (1904), 21 T. L. K. 11, C. A. ; Bonnard v, 
Doit (1905), 21 T. L. R. 491 ; Samuel v. Bell (1905), 22 T. L. R. 118 ; Welb 
V. AUott, [1904] 2 K. B. 842, C. A. ; Be a Debtor, Ex pane the Debtor, 
[1903] 1 K. B. 705, 0. A. ; and compare Oakes v. Green (1907), 23 T. L. R. 
560 (where relief was refused) ; Pall Mall Bank v. Philp (1904), 41 Sc. L. R. 
621. A condition that the whole debt becomes due on failure to pay the 
first instalment is primd facie harsh and unconscionable {Harris v 
Glarson (1910), 27 T. L. R. 30; ee Wells y. Joyce, supra). Since relief 
cannot bo given under the Acts (as to which see note (1), p. 44, ante] 
unless the interest or charges be excessive, and an unjustifiable excess 
oi interest or charges estabhshes that the transaction w^as harsh and uncon- 
scionable, it foDows that in every application for relief the question at issue 
IB whether, having regard to all the circumstances of the case, the interest 
or chaiges arc excessive ; but the other circumstances of the case, such as 
whether the borrower understood the transaciion, as m the case whenj 
there is a default clause (sec Wells y. Joyce, supra; Levene y. Greenwood, 
supra), or whether the money-lender was guili.y of oppression, or look 
inij.»io])er advantage of tbo weakness, or lolly, or ignorance, of the 
borro\M'r are juatcrial to 1h,ai issue and must bo considcired ; see Samuel 
V. Newbold, supra, per Lord IjOUeburn, L.C., at p. 467 ; Kixig {J.), Lid. v. 
Hay Vurne (1911), 28 T. L. R. 10. 

(r) Bee p. 56, In such cas^- tlie effect of the Money-lenders Acts (as 
to which see note (Z), p. 44, ante) is to give to every court in which the money- 
lender m#y B('ek to enforce his bargain power to grant to the borrower the 
relief proscribed ])y the statute, which is more extensive than that given 
previously by coiirts of equity. But if the transaction is harsh and 
unconscionable, and the interest or charges excessive, relief may now be 
giv6n, even though a cjpurt of equity would not have granted it before 
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ftny other person liable to the “money-lender” in respect of the 6, 

loan, may obtain relief under the Money-lenders Acts (s\ Relief of 

105 . Any court in which the “money-lender” lias tahen or 
take proceedings for the recovery of the money lent can give 
relief (0, and the application for relief may be made before the X^nreWf 
time for repayment of the loan or any instalment thereof has istTanted, 
arrived (a). 

the Acts; see Samuel y. Newhold, [1906] A. C. 461, and ospocially the 
judfijment of Lord Macnaghten, at pp. 468 ct seq. The contraiy de’cisum 
in Wiltou (b Oo. v. Osborn, (1901| 2 K. B. 1 10, is no longer law. 

(fi) Money-lenders Art, 1900 (63 & 64 Vjct. c. 51), s. 1 (1), (2). As to 
the Mon(*y-lendc*rs Acts, see note (Z), p. 44. ante. 

(0 Money-lenders Art, 1900 (63 ^ 64 Vict. c. 51), s. 1 (1), (2), (3). 

Wlirre there is an application relating to the admission or amount of a 
])root by a “money-lender” in any bankrupt ry proceedings, the com it iii 
ininkruptcy may reopen the transaction and grant icliei Irom payment of 
any tilling in excess of the sum which it ascertains to be fairly (lue (/.V a 
Debtor, Ex parte the Debtor, |19i'3| I K. B. 705, C. A ; lie Allree, Er fuirle 
\Ya)(l, [1907] 2 K. B. 868 ; Ee NmZ, Ex parte Kinq (1908), 26 T. Jj. R. IMS ; 

7iV a Debtor, Ex parte i'arden (1908), 52 Sol. Jo. 209, (b A.). TMiis powm* 
may be exe^reised by a registrar in bankiuplcy, and lelief may be gi anted, 
even thongli tlic borrower did not defend un act ion brought by the 
“ luoricy-lciider ” to (‘iitoiee his claim (Ue a Debtor, Ex parte the Ib^blor, 
sHjrra) ; hut if the “ money-lender ” withdraws his prool, tin* court in 
bankruptcy has no jurisdiction to grant relief {Re Attrec, Ex paiie 1! ard, 
supra). \Vhere the “ money-lender” is the petitioning er(‘ditur, and Mie 
petition is opposed on the ground that the debtor is entilled to relict (see 
p. 53, avte) under the Momy-lendcrs Act, 1900 (63 64 Viet. c. 51), 

the court in bankruptcy must investigate the transaction, and if a (*ase lor 
ndiei is established, must deal with the petition aeeoulingly {Ee Shaw. Er 
parte Gill (1901), 83 L. 75L (1 A. ; compare RcBebio, 1 19001 2 Q B. 316, 

(1 A.) ; see, lurther, title Bank-ruptoy and Insolvency, Vol 11 . pp. 57, 

211. Where the “money-lender” brings an action m the High (^mrt to 
recover money lent, and the interest charged is apparently excessive, he 
may obtain summary judgment under R. S. C., Ord. 14, lor the balaii(‘e ol 
his principal lemainiiig unpaid, 'i.e., the difference between the amount 
actually lent and the amount wducJi the borrower has repaid, Init he 
cannot obtain suintnaTy judgment for any interest whatsoever {La::arus v. 

Smith, [1908] 2 K. B 266, (k A. ; Wells v. AUoii, [1904] 2 K. B. 842, U. A. ; 

Doit V. Bonnard (1904), 21 T. L R. 166, 0. A.). Where the “ money- 
lender” brings an action in the county court the power ol the court to give 
relict may be exercised at any stage of the proceedings, and whether notice 
has, or has not, been given by the defendant of his intention to apply to 
the court to exercise that power (County Court Rules, 1903 and 1904, 

Ord. 60, r. 33 (1) ). For the limits of the jurisdiction of county courts, see 
title County Coukts, Vol. VIII., p. 428. 

(a) Money-lenders Act, 1900 (63 & 64 Viet. c. 51), s. 1 (2). The borrower 
may bring an action either in fho Chancery or the King’s Bench Division of 
the High Court, or (if the amount is within the limit of the county court 
jurisdiction) in the county court, for a declaration of his right to relief 
{ibid.; and Samuel y. Newhold, supra, per Lord Macnaotiten, at p. 468). 

As to whether, when the “ money-lender” has brought his action in one 
Division, the borrower may go to another Division to get the bargain set 
aside, or vice versd, see Revhnitser v. Samuel (1906), 95 L. T. 76 ; Tumin v. 

Levi (1911), 28 T. L. R. 125, C. A. lint Tumin v. Levi, supra, the suita- 
bility of the short cause list for actions brought by money-lenders was 
discussed ; see ibid., per Farwell, L J., at p. 126, who thoughj that the 
proceedings under K.S.C.,Ord. 14, should be stayed, and Kennedy, L.J., 
at p. 126, who differed; see also Thomson v. South Eastern Bail, 

(1882), 9 Q. B. D. 320, C. A. " 
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106 . The relief so obtainable is of the most ample description (h). 
The court may reopen the transaction (r) and, taking an account 
between the parties, may ascertain what sum is fairly due for 
principal, interest and charges, having regard to the risk and all 
the circumstances of the case (d), and may grant relief from the 
payment of anything in excess of that sum ; and if any such 
excess has been already paid or allowed in account, may direct the 
“ money-lender” to repay it. The court may also set aside, either 
wliolly or in part, any security given or agreement made in respect 
of the loan, without prejudice, however, to the rights of any bona 
fulv assigTK'o or holder for value without notice, whicli rights are not 
affected thereby (c). If the “ money-lender ” has parted with any 
seciinty, the com b may order him to give an indoninity in resjiecl 
thereof ( /’). Tim relief may be given notwithstanding any statement 
or settlement of account or any agreement jiurporting to close the 
jirovious dealings and create anew ol)ligatiun(//). 


Suu-SKcr. 2. — Aiiart from ike Money-ltmltrs Aifs, 

107 . In cases where the lender is not a “money-lender,” the 
borrower can only obtain relief if the circumstances are such tliat 
the court under its equitable jurisdiction has power as in the case 
of transactions jirocured by misroiireseiitation or airectod with 


(/>) Tlie r(‘li<*f which the court tiiiiy grant uiKl<‘r the Money-lenders Act, 
ISiU) (CIJ &; Cel Viet. <*. Til), is wholly ditVeieiit from that which courts ot 
equity grant iu the case ot expectant heirs (Samuel v. Neu'bohh |lhOC 
A. (1, 4(il, per Jiords Maon\ghten and Atkinson, at pp. 4GS, 470); 
and see p. 5S, ante. “ Kquity mends no man’s baigam ’* (Maynard v. 
Moseley (1070), 3 Swan. 051, per Lord Nottingham, L (' . at p. 653); but 
the Money-lenders Act, 1900 (03 & 04 Viet, c 51), autlioiises and empowers 
the court to create a fri'Sli bargain between the parlies in the place of the 
bargain which is im[icaclicd. 

(c) Tlie ti'ansactioii may he reopened even though the wJioJe amount 
churned by the “ money-ieuder” has been paid under picssiire of a writ 
(Sawihil V. BdL (1905), 22 T. L. U. 118, per IhiANNKLL, J.) ; but a closed 
transaction will not be ico])0iied unless there has been dc'ception oi 
pressure by the “ money lender” ( Michaelaou v. Nichols (1910), 26 T. L. K. 
327, per Ptckfoko, J.). 

(d) Moiiey-hmders Act, 1900 (03 & 61 Viet. c. 51 ), s. 1(1); see Micliaelson 
V. Nichols, supra (where intciesl at the rate of 00 per cent, per annum 
was allowed) ; Carringtons, Lid. v. Smith, [1906] 1 K. B, 79 (30 per cent.) ; 
Calces V. Green (1907), 23 T. L. K. 560 (40 per cent.) ; Saunders v. Newbold, 
[1905] 1 Ch. 200, C. A. (10 per cent.); Wolfe v. liatlers (1909), 25 T. L. ll. 
575 (25 per cent.) ; King v. Barnett (1908), 25 T. L. R. 52 (60 per cent.) ; 
Jackson v. Price (1909), 26 T. L. R. 106 (50 per cent.) ; Levene v. Gardner 
(1909), 25 T. L. R. 711 (20 per cent.); Fortesciie (L ), Lid. Bradshaw 
(1911), 27 T.L. R. 251 (60 per cent.) ; Wheatley v. Part (1911), 27 T. L. R. 
303 (30 per cent.). 

(e) Money-lenders Act, 1900 (63 & 64 Viet. c. 51), s. 1 (5). This saving 
clause for the rights of assignees etc. is strictly limited to the cases men- 
tioned in ibid., s. 1 (Be Robinson^ Clarkson v. Robinson, [1911] 1 (3h. 230, 
C. A.). For the rights of assignees etc. where the money-lender has 
committed a breach of the Money-lenders Act, 1900 (63 & 64 Viet. c. 61), 
a. 2, see f). 52, ante. 

if) Money-lenders Act, 1900 (63 & 64 Viet. c. 61), s. 1 (1). 

iff) Ibid, ; and see note (c), supra ; and Re Campbell, Bx parte Seal, [19U1 
^ 1^, 13. 902, (J* A* 
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fraud (//) or loans to expectant heirs (i)— to sot aside the Iraneac- 
tion (k ) ; but, where the equitable jurisdiction of the court is 
involved, relief will not be ^^ranted except upon the terms that the 
applicant for relief should liiiuselt do that wliich the court considers 
fair and equitable in the matter (/). 

Sect. 7. — OJfnicvs hj Moiin/4enders (m), 

Sub-Sect. 1. - Unfler the Afoncy -lenders Ads, 

108. Any “money-lender ’’ (?0, whether he is registered or 
imregislercd(o), or any manager, agent, or dork of such a “ money- 
lender,” or any dirtictor, manager, or other officer of any 
corporation carrying on the business of a “ money-lender (w),’* 
whether such corporation is registered or not, who, by any false, 
misleading, or deceptive statement, representation, or proniise, or 
by any dishonest concealment of material facts, fraudulently iuducos 
or attempts to induce any person to borrow money or to agree to 
the terms on wffiicli money is or is to be borrowed, is guilty of a 
misdemeanour, and is liable on indictment to imprisonment with 
or without hard labour for a term not exceeding two years or to a 
fine not exceeding i!500, or to both (p). 

109. A “ money-lender ” (n) who, in the course of carrying on the 
money-lending business, issues or publishes, or causes to bo issued 
or iiublished, any circular, notice, advertisement, letter, account, or 
statement of any kind containing expressions which might reason- 
ably be held to imply tliat he carries on hanking business, is 
liable to the same penalties as if he had carried on the money- 
lending business under a name other than his registered name ( 7 ). 

Sitb-Sect. 2 . — Under the /icfiing and Loans [Jnfanls) Ad, 1S92. 

110. Any person who, for the purpose of profit, sends or causes 
to be sent to an infant a circular or other document inviting the 
infant to borrow money, or to enter into any transaction involving 
the borrowing of money, or inviting him to apply to any person or at 


(h) A transactinn induced by misrepresentation, whether fraudulent or 
innocent, is voidable at the option ot the representee (sec title Misrepre- 
sentation AND Fraud, Vol. XX., p. 737) ; and fraud vitiates every 
transaction {ibid., p. 750). In either case the court can set it aside. 

(i) As to rehef granted by courts of equity in tJie case of expectant heirs, 
Bee title Equity, Vol. Xlll., p. 20; and see p. 53, ante. 

(fc) The equitable jurisdiction of the court is also available in cases 
where the lender is a “ money-lender see p. 54, ante. 

(l) Lodge V. Nationed Union Investment Go., Ltd., 1 19071 1 Ch. 300; 
(Samuel v. Newhold, [1906] A. (!. 461, per Lord Macnagiiten, at p. 468; 
compare Chapman v. Michaelson, [1909] 1 Ch. 238, C. A. ; see al^ title 
Equity, Vol. XIII., p. 71. 

(m) As to the offence of failing to register as a money-lender, see p. 47, 
onte. As to the offence of carrying on the business of a money-lender in 
breach of tb* statutory rostriclions, see f). 49, ante. 

(ti) For the meaning of this term, see p, 44, ante. 

lo) See p. 44, ante. 

(p) Money lenders Act, 1900 (63 & 64 Viet, c, 51), s. 4 ; see also p. 61, ante, 

iq) Money-lenders Act, 1911 (I & 2 Geo. 5, c, 38), s. 2 (2). Fo5 those 
penalties, see p. 40, ant^* , 
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Sect. 7. any place with a view to obtaining information or advice as to borrow. 
OSences by ing money, is guilty of a misJemeaiiour, and is liable on conviction 
Money- to both line and imprisonment (r), unless he proves that he had 
reasonable grounds for believing that the infant was of full agc(rO. 
Per^^ons It at any placo from w'hich such circular or document purports 

deemed to to issuG, 01* whicli is indicated therein as the jdace at whicli apph- 
stud uiicuiars. (.^tions are to be made, thorr is carried on any liusiuoss con- 
iKictcd w'lth loans, then every person who talces ]'iirt in or assists in 
carrying on tliat business, or who attends at that ])lace for the pur- 
))ose of takini^ ]iari in that business, is deemed to liave sent sucli 
circular or (locument, unless lie proves that he ^^as not in any 
way ])arty to and was wliolly ignorant of the H(‘iuliiig of such 
docunioiit(/0* 

AflidaviiR or 111. Aliy ]ierRon who, except under the authority of a court ol 
dfdaniiuma justice, solicits ail infant to make an affulavit or statutory declara- 
bjf iidautB. ])nr])ose oi or in connection with any loan, is guilty of 

an olfeiice punishable by line and imprisonment (c). 


Part Ml. Loans to Local Authorities. 

Skit. l.— Btf the Public IVorh's Jjoans Com}uis>ii()urrs. 

Power of ]ooal 112. Local autliorities and otlier aiiUiorisc.d l)()dies of person? 
aiithoiiiK'H lo may borrow money from the Puldic Works Loans ('ommihsionors 
borrvjw. ^ hereinafter called “ the CommiKsionors ’’ id) ) on favourable terms for 
the inirpose of works of permanent cbai;actor and ])ublio ns(ifnlness(c), 

(r) Petiiiig and Loans (Infants) Ad, 1892 (5r> A:. 50 Viol, o. 4), h. 2(1) 
The otfcuccia pnnisbabJe both on indnitnn'nt and Kuininarily. On a. con- 
viction u]>on nuliciincnt the inaxiniuiu penally is three months’ iin])rison- 
incnt or a fine ut £100, and on a summary conviction one mojitli’t- 
jm[)n.sonmcnt or a tine of £20, soe, lurtlier, titles Criminal Law anu 
i’liocimuKK, Vol. IX., p 552; Infants and (-iiildrfn, Vol XVJl., 
j> J72. As to cnforceiiieiifc of oiders of courts ot sninniary jiiiisdicLun, 
fcc(* title iMaoistrates, \oL XIX , pp. 602 et saj 

(n) Money-lenders Act, 1900 (63 & 64 Viet, c 51), s. 5. 

{b) Betting and Loans (JnfaiiLs) Act, 1892 (55 & 56 Vict. e 4), s 2 (2); 
an<l sec Director of Public r'iosecuitons v. Witlowski(U)] 1 ), 27 T. L. II. 211. 

{(') Betting and Loans (Infants) Act, 1892 (55 & 56 Viet. c. 4), s 4. 
^riie procedure and punishment are the same as those mentioned in the 
text and m note (r), /supra, except that, if the con viol ion is upon indict- 
meiil, the court cannot inflict hotli imprisonment and fine. 

[d) ’Phe Commissioners are appointed by Parliament (Public Works 

Tjoau^ Act. 1875 (38 39 Vict. c. 89), ss. 4, 5), with power to take or defend 

leg.d ]ir(»cec(lirjgs by their secretary {ibid., s. 6 (J) ), to examine on oath 
{ibid., s. 5 (2) ), to appoint officers [ibid., s 0), and to make regulations 
{ibid , s 41). They must keep accounts (ibid.^ s. 43), and make an annual 
r(‘turn of their transactions {ibtd., s. 5 (3) ; Public Works Loans .Act, 1899 
(62 & 63 Vict c. 31), s, 6), As k) the powers etc. of their sikJrclaiy, see 
Public Works Loans Act, 1875 (38 & 39 Vict. c. 89), ss. 7, 8, 2D. As to 
service orf notices under thb Acts, see ibid., ss. 47, 48. As to the receipts 
given by the Bank of England, see ibid., ss. 26, 46. 

(e) Public Works Lpans Acts, 1875 (38 & 39 Vict. c. 89) ; 1876 (39 & 40 
Vict. c. 31), 8. 7 ; 1879 (42 Jfc 43 Vict. c. 77), ss. 2, 4 ; 1881 (44 & 46 Vict. 
0. 3®) ; and 1882 (46 Vict. o. 62), s. 8 (these Acta may be cited as the 
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The Commissioners may lend money to county, borough, district, 
or parish councils for any works for which such councils are 
authorised to borrow money {J ) ; and the councils must keep 
special accounts of money boirowed on the security of the rates (//). 

The money for the loans is provided by the National Debt Coin- 
missioners (/i) from a local loans fund composed of (1) money 
provided by Parliament for the purpose (i), and (2) all payments in 
discharge of principal or interest of such loans (A), except when the 
principal has been written oil' as irrecoverable (/). 

Pul>lic Works Loans Acts, 1875—1882 (Public Works Loans AcL 1883 
(40 & 47 Vict c. 42), 8 2)); Publhi Works Loans Acts, 1892 (55 iSt 50 Viet. 
C. 01), S. 2 ; 1804 (57 aKi 5S Vict c. 11), s 3 , 1807 (00 & 01 Vict c. 51) ; 
1808 (01 & 62 Vict. c. 54), ss. 1, 3 ; 1800 (02 ^ 03 Yict c 31), s. I ; 1005 
(5 Kdw. 7, c. 22), ss. 1, 3 ; 1908 (8 Hdw. 7, c. 23), s 0; and 1011 (1 2 

Geo 5, c. 17) 

{/) Public Works Loans Act, 1800 (59 & 60 Viet c 42), s 2. For these 
boirowin^^ powers, sec title Local G<ivernivient, Vol. XI \ , ]>p 244, 282, 
317, 337, 301. A list ot the puiposes (or which the CommiSHiunt*rs ini'^ht 
Diigiiiaily^rant loans isj^ivcu m the Pubhe Works Loans Act, 1875 (38 cV :>0 
\het. c. 80), Sched. 1., but the Public Works Ijoans Act, 1800 (50 ife GO Vict. 

*, 42), has made this list obsolete as rc^ijards the councils menlioinui m 
lh<‘ text. Jjoans by the Public Works Loans (»oininissiouei‘s (see p 5S, 
•inU ) aie also provided for by other statutes, namely, Metrojiolis iMainii^e- 
iiient Amendment Aet, 1802 (25 20 Vict. c. 102), s 20 (sec Title 
Metropoiis, Vol. XX, p. 440); Prison Act, 1877 (40 cV; 41 \'icl 

21), s 47 (sec title Pkihons) ; Public Works Loans Act, 1881 (41 A: 45 
V^ict. c. 38), s. 11 ; Housing; of the Working Glasses Act, 1800 (53 & 54 Vnd.. 

L 70), 8. 07, as modilied by the Housing, Town Planning, etc. Act, lOOO 
9 Kdw. 7, c. 44) (see title Puulic Health ani> Local Administkatjdx ) ; 
Diseases of Animals Act, 1894 (57 iSi 58 Vict c 57), s 42 (4) (see titles 
\mmals, Vol I., pp. 430, 431) ; Small Dwellings Acquisition Aet, ISOO 
02 «S: 03 Vict. c. 44), s. 9 (7) (see title Small IIoldinos anu Small Dwell- 
N(JS) ; Public Works Loans Act, 1890 (01 & 02 Viet. c. 54), ss 2, 3 tsec 
.itle Kailwavs and (Unals) ; Public Works lioans Act, 1808 (01 X. 02 
Vict. c. 54), s 3 (see title Poor L\w) ; Military Land Acts, 1802 (55 X 50 
Vict c 43) and 1897 (00 X; 01 Vict. c. 6), and Public Works Loans Aet, 
1908 (8 Kdw. 7, c. 23), s. 0 (see tith^ Gompulsokv Pouciiase of Land 
\ND OoMPENSATiON, Vol. VI , pp. 158 et seq. ; see also Public \V^»rks 
[joans Act, 1807 (00 ik 01 Viet, e 51), s, 11); Merchant Shipping Aet. ISO! 
57 & 58 Viet, c 60), s. 003 (see title Shipping and Navigation ; Public 
A'orks Loans Act, 1807 (60 & 01 Vict. c. 51), s. 11) ; and see titles Magis- 
I'RATES, Vol XIX., p. 567. Loans under sjiecial Acts arc govenuHl by tlio 
I’ublic Works Loans Act, 1875 (38 & 39 Vict, c 80), as varied by lln^ 
special Aet (ihui., s. 00). For the meaning of the term “special Act,” see 
Public Works Loans Act, 1876 (39 X 40 Vict. c. 31), s. 7. 

(g) Public Works Loans Act, 1882 (45 & 46 Vict. c. 02), s. 8. See also 
title Local Government, Vol. XTX., p. 283. 

(h) National Debt and Local Loans Act, 1887 (50 & 51 Viet c 10), s. 6. 
\s to the National Debt Commissioners, see title Kevi:ni!E. As to the 
uithority to the Bank of England to pay, see Public Works Jakius Ac.t, 
1875 (38 & 39 Vict. c, 89), s. 45 

(i) National Debt and Local Loans Act, 1887 (50 & 51 Vicl. e. IG), 
i. 7 (1) ; Bee title Revenue. 

[k) National Debt and Local Loans Act, 1887 (iiO&Sl Vict c. 10), ss. 7 (2), 

12, 14. .There are certain <*xccptious ; see ibid., s. 7 (2), Sched. 11. 
Accounts are to be kept distinguishing capital and income of the fund 
(ibid., ss..^ (3), 16). ^ 

(l) Ibid., 8. 16. In this case any payments recovered are p^d to the 
Exchequer^’(ib*d.). Further directions as to the manner of dealing with the 
fund are coni a incdJri ibid., ss. 4,- 13, 14 ; Public Works Loans Act, 1897 (60 
& 61 Vict. c. 61), e, 4 ; Public Works Loans Act, 1904 (4£dw. 7,o. 36), s. 3« 
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In addition money may be raised by borrowing by means of loca 
loans stock ('m). 

113 . Loans must be applied to their authorised object («), and i 
advanced on the security of the rates and not so apidied, the Loca 
Government Board may on inquiry (o) order it to be so applied o 
repaid, or, with the Comniisbioners’ consent, to be applied to som 
other authorised object (p). 

114 . The (Jommissionors in granting loans must consider th 
pro])ricty of the loan, and the security for repayment whicl 
must be effected by instalments in not more tlian fifty [r) yearf 
subject to any special Act (.v). Interest is payable at not les 
than 4 per cent, (u), unless otherwise providetl by any specia 
Act (h). 

In default of payment of the loan, the Commissioners, where th 
property is mortgaged to them as security, have powders similar t 
an ordinary mortgagee ((-) and may spend further sums on th 
property (d). 

Where the loan is secured by mortgage of the rates (e\ th 

(mi National Dobt and Local Loans A(‘t, IS87 (50 & 51 Vict. t*. 16 
B8. 8 — 10, 17 ; Public Works Loans Act, 1897 (60 & 61 Vict. c. 51), s. : 
As to local loans stock, see title Kevenuk. 

(n) The (JonmuHsioncrs may take security for the (‘arrying out of tli 
woik to which the loan is to be applied (Public Works Loans Act, 187 
(38 aV Vict. c. 89), 88 35, 39). 

(o) Ibid , 8. 36. As to the expenses of an inquiry, see Public Work 
Loans Act, 1881 (44 & 45 Vict. c. 38), s 8. 

(])) Public Works JiOans Act, 1878 (41 cV 42 Vict c. 18), s. 4; Publi 
Woiks Loans Act, 1881 (44 & 45 Vict c. 38), s 9. 

(q) Public Works Loans Act, 1875 (38 cV 39 Vict c. 89). s. 9. Sccuritie 
authorised for acceptance by the C'ouimissioners aic dealt with m th 
Public Works Loans Act, 1875 (38 &r 39 Vict. c. 89), ss 12, 20, 32, 38, 39 
and see also note (a), p. 62, post. Iliey are not bound to accept sue 
securities (Public Works Loans Act, 1878 (41 6c 42 Vict. c. 18). s. 6] 
Loans secured by a mortgage ot property lake priority over iiji otlie 
charges, except bond fide prior mortgages, though these may, by agree 
ment, be posipoued (Public Works Loans (Money) Act, 1876 (39 A- 4 
Viciu c. 31), s 7). Only an express provision in a special Act can alfec 
th(5 (Commissioners’ priority (Public Woiks lioans Act, 1875 (38 6c 39 Vict 
c. 89), s 18). 

(r) Public Works Loans xlct, 1911 (1 & 2 Geo. 5, c. 17), s. 4. 

(s) Public Works Loans Act, 1875 (38 & 39 Vict. c. 89), s. 11. The Corn 
missioners and the Treasury have in certain cases power to extend or post 
pone the time for repayment (ibid., ss. 11, 37), or may accept pavmeii 
before it is due (ibid., s. 29) 

(n) Ibid., 8. 10; Public Works Loans Act, 1892 (55 6c 56 Vict 
c. 61), s 2. 

(M Public Woiks Loans z\ct, 1879 (42 6c 43 Vict. c. 77), s. 2; Publi. 
Woiks Loans Act, 1892 (55 6c 56 Vict. c. 61), s. 2. Loans from the loca 
Joans luud (see p. 69, ante) on the security of local rates (Public Work 
Loans Act, 1897 (60 6c 61 Vict. c. 61), ss. 1, 12) have a minimum rate o 
mteivst of 2i per cent, (ibid., s. 1). By the Public Works Loans Act 
1896 (59 & 60 Vict. o, 42), s. 2, 3| per cent, is subitituted for 4 per cent 
in the case ot canal loans collaterally secured, 

(c) Public Works Loans Act, 1875 (38 & 39 Vict. c. 89), ss. 21, 22, 24 — 28 
and see title Mobtoaoib, pp. 186 el ttq. ; 244 el mq., post. , 

(d) Public Works Loans Act, 1881 (44 & 45 Vict. c. 38), s. 7. 

(«) See, as to the effect of such a mortgage. Public Works Loaus Act 
18^ (38 &■ 39 Virt, c. 89), s. 19, 
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Commifisioners may, on Jetault, lovy tho rate themselves, with any 
expenses thereby incurred (f). 

115 . AVhere default is made in payment of a loan on perstmal 
security tho Commissioners may, if they think lit, issue a warrant 
at any time (V/) to enforce payment, and the court may thereon issue 
a writ of extent or diem claustt e.vlrcmumQi), 

116 . All loans become immediately payable on the insolvency of 
an individual or company liable as prineijial or surt ty te pay the 
priiieipal or interest of any Itnui (0. 

Sect. ±--lhi Other PcTHom. 

117 . Local authorities (A), notwithstanding any statutory pro- 
vision passed before the Idtli August, ls75, may also borvo^^ (/I 
any loan (m) wdiicli they are authorised to borrow, m the manner 
{)resLTi)»ed by the Local Loans Act, 1875 (//). 

118 . A local authority about to raise a loan may apply to 
the Local Covornmeiit Board (c) to authorise the issue of the 

(/) Public 'Works Loans Act, 1875 (38 & 39 Viet c. 89), s. 23. 

(q) Ibid , s 34. 

(h) Ibid., s. 33. As to these wiits, sec title (’uown^ pRAora’i:, Vol. K., 
pp. 14—18. 

{i) Public Works Loans Act, 1875 (38 39 Viet c 89), s. 31. 

(A) For definition of local authority ” (which inohul(‘s every authonly 
liavinji power to levy a rate), see Local iioans Act, 1875 (38 & 39 Viet c 83), 
s. 34 ; and see the Municipal Corporations Act, 1882 (45 46 Viet. c. 50), 

s 212 (1). As to the powers of local authorities to biwow, see p. 59, 
and titles Animals, Vol. 1 , pp. 43 0, 431 ; Burial and Cremation, Vol 111, 
j»p. 476 et fieq. ; Electric LtoiiVino and Power, Vol. XU , pp 553» ct seq ; 
Explosives, Vol. XIV., p. 372, note(/i); Local Government, Vol. XJX,, 
pp. 244, 282, 293, 317, 337, 361, 385; Metropolis, Vol. XX, pp. 444, 
449; Public Health and Local Administration. A local autlioriiy 
may make, rescind, or alter rulo.s for the pui*poses ot the Local J^oaris Act. 
1875 (38 & 39 Viet. c. 83), with the consent of the fjocal Coveniuhuit 
Board {ibid., s. 30 (2) ), 

(?) A local authority is detMiied to boiTow subject to the jiroviaions of t ho 
Local Loans Act, 1875 (38 &; 39 Viet. o. 83), whenever it laises a loan by 
tlie issue of debentures, or debenture stock, or annuity certificates (herc- 
atter referred to as ‘'securities”; see p. 62, post), purpoiting to ho 
created under its powers, or partly in one way and partly in another ; but 
a loan directed to be raised by such securities under the Local Loans Act, 
1875 (38 & 39 Vict o. 83), must he raised only by the mode thereby pic- 
Bcribed (ibtd., s. 4 ; see the text, infra). A local authority may in like manner 
re-borrow in order to discharge an v lawfully contracted loan, but the time 
for repayment must not be extended beyond the uiiexpired portion of the 
original term without the sanction of the Local (government Board, nor, in 
any case, beyond the prescribed period (Local Loans Act, JS75 (38 & 39 
Vict. c. 83), 8 . 31). For the definition of “ prescribed,” see ibid , s. 34, and 

р. 63, post 

(m) In this and the following pages “ loan ” means a loan borrowed or 
proposed to be borrowed under the Jjocal Loans Act, 1875 (38 & 39 Vict. 

с. 83). 

(n) 38 & 39 Viet. c. 83 ; see ibid., s. 31. Tlie Local Loans Act, 1875 
(38 & 39 Vict. c. 83), came into operation on the Ist January, 1876 ; see 
ibid., 8. 3. 

(o) As to the Local Government Board, see title CONSTirtmoN.iL Law, 
Vol VIL, p. 193. 
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Sect. 2. 

By other 
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Nature ot 
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BecnrltiGS (jt)) therefor under official sanction (5); and the owner of 
any such security may, on application to the Board, be furnished 
with a statement of the value of the security and of the priority of 
the loan thus secured (r). 

119. Securities (.s‘) may take the form of debentures (/), deben- 
ture stock (u), or annuity certilicates (/>). If ]>ayable to a person 
named therein, they are termed “ nominal securities ” (/')• 

(/>) As to those vst*<'uritie8, see the text, infra, and note (2), p. Cl, ante. 

Iq) Local Loans Act, 1875 (38 & 39 Viet c 83), s. 26. As to the par- 
liciihiis and evidence which may be required by the Local Government 
JJoaid before ^;rantin^ ollicial sanction, and the powers the Board may 
cAcicise in this respect, and as to the authentication of securities 
issued under ollicial sanction, and the effect of such sanction as evidence m 
iclation t<» the power of the local authority and the secunty issued, see ihut. 

(r) Ibul. Such statement is evidence of the facts therein stated [ibid ). 

(.S’) For definition of “security,” seeitid., s. 34; and see note (?), p. 61, 
ante. As to the execution of securities, and as to the supply by the (Com- 
missioners of Inland Revenue ot forms of seciint.y. see Local J joans Act, 1875 
(38 39 Viet. c. 83), s. 22. As to the issue of fresh securities in case, oi loss, 

see ibid , 8 . 33 As to the power of tlie Puhlic AVoiks Loans (Cornniissioiuu s (sec 
]> 58, ante) to take such securities in relation to loans made hy them, see Local 
Loans A(it, 1875 (38 & 39 Vict c S3), s. 28 ; and ji (iO, ante As to the invest- 
ni(*nt in securities of deposits m trustee savings banks, see title BAMCims an d 
Banking, Vol I , pp. 577, 578. As to the invi'stment of lunds of industrial 
and provident societies, sec title Industrial, Pkuvjdiont, and Similvk 
S ooiETin.s, Vol XVII., ]). 21. As to criminal olfonces in respect ol jier- 
soTiation and ioigery, see Local Loans Act, 1875 (38 39 Vict c. 83), s. 32 , 

and title Criminal Law and Pkoi^edurd, Vol. IX., pp. 706, 727, 755, 756. 

(0 Debentuies take olTect as deeds and may be “bearer” debentures 
(that is, iiansferahle by diOivery), or “nominal” debentures (that is, 
payable to a person named theiein, liis executors, admimstiators and 
assigns (Local Loans Act, 1875 (38 As 39 Vict. c. 83), s. 5) ). For the 
definitions ol “ peison ” and “ (‘.xeeiitors and administrators,'' see ibid , s. 34. 
A debeuiure, when no sum is presenbed, must not be issued for less than 
£20. Foi regulatioihs as to the provisions of debentures and the interest 
tJiereoii, see thuL, s 5. For piovisions relating to coupons lor interest on 
debentures, see 'ibid., ss. 5, 17 — 19. As to stamp duty, sec titles Bills ok 
Kxc’tiange, Promissory Koies and Nfasotiable Instruments, Vol. 11., 
p r)8(^, note (2) ; Kevknue. As to the invest ment oi trust funds in nominal 
d(‘beTiture,s, see Trustee Act, 1893 (56 A: 57 Vict. c. 53), s. 5 (3) ; tillo Trusts 
and Trii.’^tees, As to the registration of nominal securities, sec p. 63, po.s-2. 

(а) Such stock may be is.siied when the local authoiity has power to issm*. 
debenture stock (Local Loan.s Act, 1875 (38 As 39 Vict c 83), s 6). Stock 
ccrtiiicates may, or may not, be is.sued in respect of debenture stock. In 
the former ea.se, the certilicaie (delined as “ a stock certificate to bearer ”) 
i.s transferable by delivery. In the latter case the stock is defined as 
“ nominal debenture stock ” (tb/d ). For regulations as to the issue and 
ynioiiiit ol, and evidence of the title to, debenture stock, and as to the 
re<-()verv of interest thereon, see ibid. For provisions relating to coupons 
on stock certificates to beai’cr, sec^ ibid , ss. 17, 19. Stock described in a 
stuck certificate to bearer may be converted into nominal debenture stock ; 
see ibid , s. 20. A trustee may m ceit am circumstances invest trust funds m 
nominal debenture stock, but, unless authorised by his trust, may not hold 
a certiticate to bearer (Trustee Act, 1893 (56 A^. 57 Vict. c. 63),' ss. 6 (3), 
7 ( i ) (c) ; see t itlo Trusts and Tru.stees). As to the registration of nominal 
securities, see p 63, j) 08 t; see als6 title Local Government, Vol. XIX., 
pp. 385, 386. 

(б) Amluity certificates take effect as deeds, charge the property therein 

• (c) For note [e) see next page, 
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A register of nominal securities must be kej)! (,l\ and their 
transfer and transmission are subject to special provisions (r). 

120. Notice of any trust is not receivable l)y a local aiitliority 
in respect of any security issued by such authority (y') ; nor is the 

person advancing money on sucli security bound to iiupiiro into the transfer, 
application or to be held responsible for tho inisapjdicaLion 
thereof {fi). 

121. Rums due or autliorised fo be raised on sec.urities issued iii rnoniies. 
respect of the same losn are ])ayable pari paHHW: ))ut if in respect of 
different loans, tliey take priority according to the date of the loan (//). 

122. The recovery of any sum due in respect of a security (/) Komedyfor 
may he enforced hy mandamus (/.), and in ccu-tahi circumstances -payment, 
application may he made for the ajipointment of a mceivcr (/). 

123. Loans must bo discharged within the ])enod (if iiny) OisHiarge of 
jirescrihed (ni) hv tho Act authorising the local authority to liorrow, 
otluu'wise within twenty years from tlio date of the loan ; and 

ihti discharge must he effected by the issue of annuity certifi- 
cates (u), or debentures (h), -or by an annual appropriation ( />), or 
hy tho esialdishiiient of a sinking fund ((/). 

specified with payment of (lie annual sum tliereiu nienlioiied (Loc^al Loans 
Act, 1875 (38 & 30 Viet. c. 83), s. 7), ami may bo made payable to the 
])orsoii named tlicnhi or to beariT. In the former ease the cerlihcatf^ la 
ileliiied as “ a nf>Tninal aimiiily eerf ificate ” , in tlio latter, tho certilicato 
IS tiansfcrable hy d(‘livcry {ihid ) P"or provisions relating to t,ho issue and 
amount of annuity certiiicates, sec ibul. As to the legist ration ot innuinal 
securities, see the text, lu fm. 

(c) See Local Loans Act, 1875 (38 & 30 Viet c. 83), s. 23, Sclied (0); 
and see notes (t), (a), ((>), p 52, avle. 

(d) Local Loans Act, 1875 (38 ^ 30 Viet. c. 83), s 23. 

(e) As to tlie register, entries thereon, insjieel.ion thereof, ami reetiliea- 
tion thei'<‘of, see ibid , ss 23 -25 ; title (Bounty LounT.s, Vol. VJl I , [) Uflb. 

For the general rules as to transler and transmission of noinmal seiniiitics, 
see Local Loans Act, 1875 (38 iV 30 Vict c. 83), ss 5, 6, 7, 20, ami Seined. ; 
ami see title ChiosES in Action, Vol 1V„ ]) 304 As to stani]) duty on loan 
capital, see titles Lompames, Vol, V,, p. 352; Local th)Vi:i;N<Mt.NT, 

Vol XIX, p. 380: Rkvicnuil 

(/) Local Loans Act, 1875 (38 & 30 Vict c S3), s 0. 

{(j) Ibid , s. 10. 

(h) Ibid., s. 8 A sum autliorised to be borrowed may bo raised as onn 
loan or as several loans, so long as the aggregate amount authorised is not 
exc.eeded (ibid.). As to fixing the date of loans, see ibid. 

{i) As to securities, see note (s), p 62, ante, 

(k) Local Loans Act, 1875 (38 30 Vict. c. 83), s. II ; see title (hiOWN 

Practice, Vol. X., pp. 100 el seq, 

(l) Local Loans Act, 1875 (38 k 30 Vict. c. 83), s. 12. As to the powers 
of the receiver, see ibid. ; see also title County Courts, Vol. VITl., pp. 000, 

667. As to receivers generally, see title Rkcejver.s 

(m) See the Local Loans Act, 1875 (38 & 30 Vict. c. 83), s. 34. 

(n) As to the natui'e of these certificates, see ibid., s. 13. 

(o) As to the nature of these debcntiJres, see ibid. 

(p) See ibid., ss. 13, 14. 

iq) Ibid.y s. 13 ; Local Loans Sinking Funds Act. 1885 (48 40 Viet, 

c 30), 8. 4. As to the creation and operation of the sinking fund, see Jjocal 
Loans Act, 1875 (38 & 39 Vict c 83). s. 16. As to annual returns ii^ lespeet 
thereof, see ibid., s. ] 0 ; Cider of Local Govcniinent board, Hth November, 

1878 , 
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Part I.- -Definition and Classification. 

Si'KT. l.~(il(’)ieral Clinrartcriaficsi. 

124. A niori^rage is a conveyance of land, or an aKHi^nineiii: of 
a cliaitel, or of a cbose in action, a socurity for the payment of a 
debt or the discharge of some other oldigatioii for which it is 
given, the security being redeemable on the payment or discharge 
of sucli de))t or ohiigat.ion(^«). No particular words or form of con- 
veyance are necessary to constitute a mortgage. As a gcuieral rule, 
subject to very few exceptions, wherovor a conveyance or assign- 
mejit of an estate is originally intended as a security for money, 
whether this intention ap])ears from the deed itself or by any other 
instrument or hy parol evidence, it is always considered as a 
mortgage and redeemable 

A mortgage consists of two things. It is a personal ccmtract for 
a delit iiTbl an estate idedged as a security for the debt (c). Every 
uiorlgage implies a debt and a, iwsonal oldigation by the mortgagor 
"iio pay [f there is a covenant or hoiul for its payment it is a 

sjiecialty debt; if not, it is a simiilo contrac't delit {r). In cases in 
which the mortgagor is in a fiduciary position mortgaging for the 
purposes of his trust, it is usual to negative the personal liability 
by an express declaration (J ). 


(а) Sfuiilcf/ V. Wilde^lim)] 2 ('h -174, A., pn Limilky, M.R. ; ^loalces 

d' Po., Lid. V. 1 1902] A. (\ 24, 2S. Tor the pMi'})o.ses of the Convey- 
ancing and Law oi Property Aft, 1S8 1 (44 4.1 Viet e. 41), mortgage ” 

includes any ehargo on any propi'i ty tor seeurnig inoiKy or money’s worth 
{ihld.y H 2 (vi.) ). For a eoileelion oJ forms .siutalilo lor riogotiiiliofj.s for 
and agreenioiits for mortgages, e Kneyclopjedia ot Toims and Precedents 
Vol VIII., pp. 482 ct mj. 

( б ) Co, Litt. 20.1 a, nolo ; Mm well v. Mouninrulc (170), Preo. Cli. 520 . 
(Jripps V. Jee (JTO.'J), 4 Bro. ( c. 472 ; Serier v. Grrenwatf (1815), 19 Ves< 
413; and see p. 142, post , bnt ooiniiaro TultwOivni (1840), 4 Y. &C. (ex.) 


(0) Quanrli v. Bechfoid (HtO), 1 Madd. 2C9, per Plumeu, V -C at 
p 278. 

{d) Kinq King (1735), 3 P Wins. 358; Svtion v. Sutton (1882) 22 
t'li. 1). oil, 515, fj. A. * 

{e) King v King, supra , AneaMcr {Duke) v. Mai/er (1785). 1 Bro. C. V. 
454, 404 ; Votes v. Asto7i (1843), 4 Q, H. 182. 

(/) See Encyclopaedia of Foiuis and Precedents, Vol. VUl.. pp. 559, 561. 
A covenant by a trustee or other pci son m a mortgage deed to payout of a 
specific fund ])revents a jiersfmal liability being implied, and an action for 
money lent do!*s not lie against the covenantor (J/ai/tcM; v. Bladcmore (ISOl), 
1 H. 7G2) ; it ha« been held that a covenant “ as trustee but not so 
as to impose any personal liability” can be enforced against the cove- 
nantor personaUy (Wrttling v. Lewis, [19J1] 1 Ch. 414); but see Be 
Rohmson's SeUlement, Gant w IJohbs (1912). 28 T. L. K. 208. C. A., per 
BflcKLKY, L.J. ; and see Fundvall v. Coombes (1843), 5 Man. &c Q. 736. 
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125. Incident to every mortgiige is the right of the debtor to 
redeem, a right which is called his “equity of redemption,” and 
which continues notwithstanding that the mortgagor fails to pay 
the debt in accordance with the proviso for redemption. This right 
arises from the transaction being considered as a mere loan of 
money secured by a pledge of the estate (fj). Any provision inserted 
in the mortgage to prevent redemption on payment or performance 
of the debt or ol)ligtition for which the security was given is termed 
a “ clog ” or “ fetter " on the equity of redemption, and is void (//). 
The right to redeem is so inseparable an incident of a mortgage 
that it cannot bo taken away by an express agreement of the parties 
that the mortgage shall not l)e redeemable or that the right shall 
be confined to a f)articular time or to a particular description of 
persons (t). The right continues unless and until by judgment for 
foreclosure (j) or the operation of the Statute of Liiiiitations(/0 the 
character of creditor is changed for that of owner, or the interest 
of the mortgagor is destroyed by sale either uiidor the process of 
the court or of a power in the mortgage incident to the security (/). 

126. Formerly the right of tlie creditor to foreclosure (;/) was 
regarded as so necessary an incident to a mortgage that it was said 
there is in strictness no mortgage where there is no right of fore- 
closure(//0 : and a conveyance by way of security for money advanced 
will be construed as conferring a right to foreclose unless the terms 
of the instrument exclude that construction 00- 

But there is no right of foreclosure unless the contract coniaim^* 
a condition upon the breach of which a forfeiture is created, for the 
court grants foreclosure upon the principle that the mortgagor has 
broken a condition which forfeits his right to redeem (o) For lliis 
reason a conveyance of an estate to a person in trust tliat it should 

{g) Seton v. Shde, Ilnnler v. Selon (1802), 7 Ves. 265, 273. At common 
law, unless the mortgagor strictly complied as to time and plact‘ with the 
condition of payment, ho forfeited Ids estate, which became tlui a])solute 
property of the mortgagee (Co. Jdlt 205 a, Butler’s note). From eaily 
times, however, the courts of equity held that until ioroclo-sure by order 
of the court the mortgagor, by applying within a reasonable time and 
offering to pay piincipal and interest and all pro])cr costs, might redeem 
the estate forfeited at law (Emanuel (Jollege (Master ete.) v. Evans (1025), 
1 Rep. Ch. 10 [18]). As the right w^as only enlorceablo in the courts o£ 
equity it was called the “ equity of redemption,” As to the nature of tlio 
equity of redemption, see pp. 138 et seq.y post 

(h) See p. 142, post 

(i) Co. Litt. 205, note ; Ncwcomh v. Bonham (1681), 1 Verii. 7 ; Howard 
V. Earns (1683), 1 Vern. 190 ; and see p. 143, post. 

(j) See p. 283, post 

(h) See title Limitation of Actions, Vol. XIX , pp. 146 et seq. 

(l) For all purposes of dealing with the property the person entitled to 
the equity of redemption is considered as the owner of the land, and a 
mortgage in fee is considered as personal assets (Oasbonie v. Scarfe (1738), 
1 Atk. 603, per Lord IIakdwickk, L.C., at p. 606 ; Heath v. Pugh (1881), 
6 Q. B. D. 345, C. A., per Lord Skj.borme, L.C., at p. 360) ; and see title 
Descent and Distribution, Vol. XL, p. 5. 

(m) 2 Davidson, Precedents iu Conveyancing, Part 11., p. 665 ; Good- 
man V. Grierson (1813), 2 Ball & B. 274, 279. 

(n) Balfe v. Lord (1842), 2 Dr. & War. 480, 

(o) Bonham v. yewcomh (1684), 1 Vern. 232 ; Sampson v. PaUison\iSi2), 
1 Hare, 633. 


Sect. i. 
General 
Charac- 
teristics. 

UiU'ht of 
essential. 


of 

foicdosuip 
not ossential. 
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stand charged with a principal sum and interest, with a power of 
sale, does not entitle the grantee to foreclosure (p). 

The court, however, regards the substance and essence of the 
transaction, and a mortgagor is entitled to redeem a security by 
way of trust for sale notwithstanding that no express right to 
redeem is reserved ( 7 ), though the mortgagee cannot proceed for 
foreclosure, but is limited to his remedy by sale (/*). Such a trans- 
action is not a trust which the mortgagor can recpiire to be carried 
out, as tlie discretion to sell is in the mortgagee alone (-s). 

127. Ati instrument which is in form an absolute conveyance 
will be treated as a mortgage notwithstanding the absence of a 
proviso for redemption, if such absence is due to fraud, mistake, or 
some unfair advantage taken by the mortgagee (t). The former 
practice was to make a mortgage by an aljsolute conveyance with 
a defeasance or clause of redemption in a separate deed. This 
was early condemned on account of the danger of the defeasanco 
being lost or suppressed and an absolute conveyance set ui)(a). 
Varol evidence is admissible to show that a pioviso for redemption 
was omitted tliroiigh fraud (/>). 

If, liowever, the intended arrangement is not a lending and 
borrowing transaction but an absolute sale, accompanied by a 
conteu)j)(u*aneous agreement for repurcliase or a stipulation that 
ilie conveyance should be void upon payment of a certain sum at a 
fixed iiims this does not entitle the vendor to sncli a right to redeem 
as ih incidental to a mortgage, hut create^ a mere right of repurchase 
to b(i exercised in accordance witli tluj terms of the power (c). The 
qiu^stion always is— was the original transaciio]! a hnuhjhh salewitlj 
a contract for j-epurchase, or was it a. mortgage under th(j form of 
a sale?((/) In the foi'mer case tlie condition for repurchabo is 

(р) Bonham v yfAvcomb (1084), 1 Vein. 232; Sampson v. Fattison 
(1842), 1 Hare, 533. As to how far the remedy of loreclosure is available 
iu the case of a charge accom})auied by an agreement to give a legal 
luoitgage or by deposit of deeds, see title Equity, Vo). XIII., p. 93. 
and pp. 83, 272, pod. 

(tf) Bell V. Carter (1853), 17 Beav. 11 ; Chambers v. GoUwin (1801), 
5 Ves. 834 ; iricZ;*' v. Scrivens (1800), 1 John. & H. 215, 218. 

(r) Sampson v. Fattison^ supra ; Kirkwood v. Thompson (18G5), 2 Hem. 

M. 392; Jenkin v. Mow (1851), 6 De G. & Sm. 107; Schweitzer v. 

MiUjhew (1862), 31 Beav. 37 ; Locking v. Parker (1872), 8 Ch. App. 30 ; 
Me Alison, Johnson v. Moimseg (1879), 11 Ch. D. 284, C. A. 

(s) Me Alison, Johnson v. Mounsey, supra, at pp. 290, 295. 

(t) Douglas v. Culverwell (1862), 4 De G. F. & J. 20, C. A. ; England 
T Coihington (1758), 1 Eden, 169; Williams v. Owen (1840), 5 My. 
iV 303, 306 ; Me Marlborough {Duke), Davis v, Whitehead, [1894] 2 

153. 

((f) Baker TFi'Wd (1748), 1 Ve.s. Sen. 160; see Manlove, v. Bale and 
Bruton (1688), 2 Vern, 84 ; Whitfield v. FarfiU (1851), 4 De G. & Sm. 240. 

(5) Lincoln v. Wnght (1859), 4 De G. & J. 16, C. A. ; Walker v. Walker 
(1740), 2 Atk. 98; Imham (Lord) v. Child (1781), 1 Bro. 0. C. 92; and 
see titles CoNiiiACT, Vol VIL, p. 524; Evidence, Vol. XIII., p. 567. 

(с) Williams v. Owen, supra, per Lord Cotxenham, L.C., at p. 306. 

(d) Ibid. ; St. John v. Wareham (1635), cited 3 Swan. 631 ; Mellor v. 
Lees (1743), 2 Atk. 494 ; Goodman v. Grierson (1813), 2 Ball & B. 274; 
Longon V. Seamn (1750), 3 Ves. Sen. 402, 404 ; Ferry v, ^leJdowcrofi (1841), 

4 Heav. 107, 2t)3. j \ 
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construed strictly against tlie vendor, and where tlicre is a lime i. 

limited for the purpose it must be precisely observed (e). General 

128. A mortgage of personal chattels is essentially different teristics. 
from a pledge or pawn under which money is advanced upon the — 
security of chattels delivered into the possession of the lender, such 
delivery of possession being an essential element of the trails- hoin^piedge 
action (/). A mortgage conveys the whole legal interest in the i»Jovn. 
chattels; a pledge or pawn conveys only a special property, leaving 

the general property in the pledgor or pawnor (r/) : the pledgee or 
pawnee never has the absolute ownership of the goods (h), but has a 
special property in them coupled with a power of selling and trans- 
ferring them to a purchaser on default of jiayment at the stipulated 
lime, if any, or at a reasonable time after demand and non-payment 
if no time for payiueiiL is agreed iii)on(/). 

129. A mortgage differs also from tlie right of Ikn at common 

law, which is only a personal right to hold the goods of another distiupuahed 
until a debt is paid, and one which cannot be parted wdth and 
continues only so long as the possessor of the right holds the 
goods (A ). A mortgage differs also from the riglit of lien given ])y 
statute in the case of railways (/), shipowners (a/), solicitors (ii), and 
in other like cases, tlie remedy in each case being controlled by 
the terms of the slatiilo. 

‘2.- lj('(fal and Kquiiahle MorUfaffes, 

SiTi-Ski'T. l.-~ V/taiacteriHitcs of Kuch. 

130. Property of every description, which is capable of absolute Subioctof 
sale, may, speaking generally, be the subject of a mortgage, either nioitj^ajre. 
legal or equitable. 

131. A legal mortgage is a conditional assurance to the morl- Lepii 
gagee of the mortgagors general property in real or personal estate. moriK^ge. 

(e) Barren y. Saline (1084), ] VerD. 208; see Joy v. Birch (1830), 4 
Cl. & Pill. 57, H. L. ; Vegq v. Wisden (1852), 10 Beav. 239, 244. 

if) Cogys V. Bernard (1703), 2 Ld. Kaym. 909 ; 1 Smith, L.C., 11th ed., 

173; Mills v. O/iarlesMwtA (1890), 25 Q. B. D. 421, 424, C. A.; reversed 
on the facts, suh nom. ClmrUmorih v. [J892J A. (/. 231. 

{g) Be Moriitt, Ex farie Official Beceiver (1880), 18 Q. B. I). 222, C. A., 
per Fry, L.J., at p. 234 ; and see title Pawns and Pledges. 

(A) Carter v. Wake (1877), 4 Ch. D. 605, 606. 

(i) Burdick v. Sewell (1883), 10 Q. B. D. 362, 366 ; Be Morritly Exptirle 
Official Beceiver 18 Q. B. D. 222, 232, 0. A. Willes, 3., distin- 

guishes the securities thus ; — “ There are three kinds of security : the 
first a simple lien ; the second a mortgage passing the property out and 
out ; the third a security intermediate between a hen ami a mortgage, 
vus., a pledge — where by contract a deposit of goods is made a security for 
a debt and the right to the property vests in the pledgee so far as is neces- 
sary to secure the debt ” {Balliday v. Holgaie (1868), L. R. 3 Exch. 299, 

302, Ex. Ch.). 

(h) Legg v. Evans (1840), 0 M. & Wf 36, 41 ; and see title Lien, Vol. 

XIX., ppf2, 3. 26. 

(1) See titles Carriers, Vol. IV., pp. 40, 92 et seq. ; BAiLvftAYa and 
Canals. 

(w) See title Shipping and Navigation. 

(??) See title Solicitors. 



74 


Mortgaoe, 


Shot. S. 
Legal and 
BQnitable 
Mortgages. 


Equitnhle 

mortgage. 


Kinds oE 
eriuitablc 
mortgage. 


Rff(‘ct of 
Statute of 
Eiauds. 


Its effect is to vest the legal estate in the mortgagee, who, unless the 
deed expressly provides for possession by the mortgagor until default, 
is entitled immediately upon the execution of the deed to possession 
of the property (o), though the title only becomes absolute upon 
default in payment of tlie mortgage mone;>Mit the time fixed, and the 
property remains subject to the right of redemption until such right 
is destroyed by foreclosure or sale or otherwise. 

132. An equitalfie mortgage is a contract which creates a charge 
on the property, but does not pass the legal estate to the creditor. 
Its oi)eration is that of an executory assurance, which, as between the 
parties, and so far as equitable rights and remedies are concerned, is 
I'quivalent to an actual assurance, and is enforceable under the 
e(jiiital)le jurisdiction of the court (j>). 

As a general rule, all proj)orty, whetlier real or personal, which 
may bo the subject of a legal mortgage, can equally ho charged in 
equity, and there is no distinction in this respect between free- 
holds and copyholds (q). 

Suii-Skct. 2,~-Km(h of Equifahle Morltiaje. 

133. An equitable luoiigage may l)e made either (1) by an agree- 
ment to create a legal mortgage (r); (2) by a mortgage of an equity 
of redemption of proiierty wliich is already subject to a legal niort- 
gago(0; (J*) h,v a mortgage of other equitable interests (s); (4) by 
a depo.^ifc of title deeds (a); or (5) by an equitable charge (/>). 

134. An equitable mortgage of an interest in land(c) (except in 
the case of a mortgage by deposit of title deeds (d) ) is not enforce- 
able, unless a niemonindum or note thereof is made in writing and 
signed by tlie party to be cliarged therewith or some person there- 
unto by him lawfully autluuised (c), nr unless there has been part 
performance of the contract sufficient to take it out of tlie statute (/). 

(o) Doe (1 DoijJance v lAgltifoot (1841), 8 M. & AV 653 ; see rartridqe 
V. Here (J822), 5 15 aV AJd. 004 ; Doc d. liohy v. Mahey (1828), 8 B. & 0. 
767 ; Doe d F/s/ao \ Giles (1820), 5 Bing. 421 and sec p. 189, fosl. 

( f) iille Equity, Vol. Xlll., p 92. 

Iq) Winter v, Anson (Lord) (1828), 3 Buss. 488, 493 ; Whitbread v. 
Jordan (1835), I Y. & < . (ex.) 303, 325. 

(r) See p. 75, 'post. 

(a’) See p. 76, post, 

(а) See p. 78, post. 

(б) See p. 83, post. 

{e) A cliargo on rent to aoenie due {Be Whitting, Ex parte Hall (1879), 10 
Oh I). 615, C, A.), or on trade fixtures (Jarvis v. Jarvis (1893), 69 L. T, 
412), is sueh an interest. 

(d) See ]>. 78, post. 

ff) Slatiite of Frauds (29 Car. 2, c. 3), s. 4; ece Lacon v. Mertins 
11743), 3 /uk. 1.4; and see titles Contract, Vol. VIT., p. 361 ; Sale of 
ImnI). For a form of equitable mortgage of a building agreement, see 
Encyclopfcdia of Forma and rreeedents, Vol. VIIL, p. 719. 

(/) See titles Contract, A^ol. A ll., pp. 379 et seq. ; Equity, Vol. XIII., 
p. 92. But payment of the consideration is not suffloient part performance 
(Be Whiking, Ex parte Ball, supra, at p. 619; (Jlinan v. Coolce (1802), 

1 Soli. & Ecf. 22, 40; Mnddison Alderson (1883), 8 App. Cas. 467, 
479.) *As to deposit of title deeds being sulUcieut part performance, see 
p. 79. post. 
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An offer to give a security, signed by the debtor and accepted by 
parol by the creditor, is sufficient (g). 

Personal chattels are not uithiu the above rule, and an equitable 
mortgage thereof is not, either at common law or apart from 
statutory provisions specially applicable to such securities (//), 
required to 1)0 in writing (/). 

Sitl-Sect. 'xi.—At/rcf'ment fur a Morljaye. 

135 . In equity a mortgage is created by a conti’acfc to execute, 
when required, a legal mortgage, or by a contract that certain 
property shall stand as a security for a certain sum (/. ). The agree- 
ment may bo enforced accordijig to its terms, even though the legal 
mortgage when executed will confer ou the mortgagee an immediate 
power of sale {a). But the cemrt will not enforce specific perform- 
ance of an Hgreoraent to make or take a loan of money, wliether 
the loan is to ho on security or not, if no money has been nctually 
advanced {h). 

The legal mortgage, when executed, will contain any clauses 
and provisions specially stipulated for, but an agreement to (Execute 
a legal mortgage, with such powers and provisions and in such form 
as the mortgagee may require for further securing the principal 
moneys and interest, only extends to reasonable provisions, and 
does not enable the mortgagee to insert terms excluding the 
operation of the statutiuy provision (c) wdiich abolishes consolidation 

{g) Liverpool Borough Bank v. Ecalea (1859), 4 IL A- N. 139; Warner 
v. Wellington (1856), 3 Drew. 523. 

(h) See title IJiiXvS of Sale, Vol. 11 1 , pp. I et seq 

(t) Qurnell v. Gardner (1863), 4 Clilf. 626 ; Blown, ^^fiipleq d* (Jo v. Kongh 
(1885), 29 Ch 1), 848, 854, C. A. ; Parish v. Pooh (1884),’ 53 L. T. 35. 

(A") Eyre v. 2Ivl)owell (1861), & II. L. Cas. 619 ; Bighton v. Withers (1862), 
31 Beav. 423; Patish v. Poole, supra : 'Tebb v. Hodge (1869), L. R. 5 
C. P. 73, Ex. (vli For loruis, see Encyfloi)£edia of Forms and Precedents, 
Vol. VIII., pp. 488 et seq , 713; ;ind compare ibid., Vol. Vll., p. 297 ; 
Vol. XI., p. 58. 

(а) Hermann v. Hodges (1873), D. R. 16 Eq. 18; Jshton v. Corrigan 
(1871), L. R. 13 Eq. 76 ; Ilaiihews v. Goodday (1801), 31 L. J. (CH ) 282. 

(б) Sichel v. Mosenthal (1862), 30 Beav. 371 ; Bogers v. Challis (1859), 

27 Beav. 175 ; Western Wagon and Property Co. v. West, [1892] 1 Ch. 271 ; 
Larios v. Bonany y Giiicty (1873), L. R. 5 P. C. 346. In Hvnier v. Langford 
{Lord) (1828), 2 Mol. 272, specidc performance was ordered of an agreement 
to grant a mortgage lor a loan ol £30,000, of which £1,000 wfis already 
advanced ; but it was refused in l^^outh African Territories v. Wallingion, 
[1898] A. C. 309, where the defendant had applied for and paid a 10 per 
cent, deposit on some debentures. In the particular case of a contract to 
take debentures in a limited company, the lemedy of specific pcrfonnance 
is now, however, available to the company; see Companies (Consolidation) 
Act, 1908 (8 Edw. 7, c. 69), s. 105, and title Companies, Vol V., p. 352. 
It is well settled that the actual advance of an agreed loan is not a part 
performance to take the case out of the Statute of Frauds [Be Whitting, 
Ex parte Hall (1879), 10 Ch. D. 615, 619, C. A.) ; l)iit, except in the par- 
ticular case of debentures, the aggrieved party would have his sole remedy 
m damages for breach of contract {SoutJi African Territories v, Wallingion, 
supra). «As to loans of money, see, further, title Money and Money- 
Lending, pp. 44 et seq., ante, For specifle performance generally, see 
title Specific Performance. • 

(o) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. o. 41), 
B. 17 ; see p. 209, post. As to the costs of preparing such legal mortgage, 
see pp. 186, 239, post. * 
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Seoi.z. of mortgages (ci), or extend’ng the subject-matter of the mort- 
Legal and gage (c). The mortgage should, however, contain a covenant for 
Bg^uitable the payment of the debt and interest (/) ; and even where there is 
Mortgages, jjn agreement not to call in the money for a certain time, the 
mortgage must contain a proviso that the postponement shall be 
conditional on punctual payment of interest (g). 


Hiii-iSKcr. 4 . — of the Equity of Htdenij/fion* 
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136 . Since tlio owner of properly does not, by making a pledge 
or mortgage of it, cease to be owner of it any further than is 
necessary to give effect to the security he has thus created (ft), an 
equitable mortgage may be created by an actual mortgage of the 
equity of redemption of property already in mortgage, that is, by 
a puisne mortgage expressed in legal form (i). Such securities are 
usually referred to according to their priority as second or third 
mortgages, or as the case may be. 

\ mortgagor who has mortgaged his properly lias a sufficient estate 
or interest, until foreclosure or sale, to convey to another person 
either by way of mortgage or sale. The snbseqmait mortgage as 
between the mortgagor and the moi'tgagee is a mortgage of the 
mortgagor's entire interest, saving only the rights of prior incum- 
brancers (ft). When the first mortgage debt is satisfied, the first 
mortgagee is a trustee of the legal estate for any subsequent incum- 
brancers according to their priorities, and is bound to convey the 
estate to the subsequent mortgagee who has the best right to call for 
it (1). As between 8iibsei[iient moi’tgagees in order, eacli one has, as 
against everyone behind liim, a jirior right to a reconveyance from 
a jirior mortgagee whose mortgage debt has been satisfied (m). 


Siii-Si:cT. o. — Moriyuye of Etjuikihlf Join'cM m I'eisoual Erojicrty. 
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137 . Personal property in the possession or under the legal 
dominion of tliird persons may be the subject of a valid charge by 
llie equitable owner in favour of his creditor (a). Accordingly 


id) Farmer v. l\iU [1902 1 1 Ch. 1)54. 

(e) Whitley v. Vhallie, [1892] I Ch. 64, C. A., in which case an intended 
lessee agreed, when a lease of an hotel should bo granted, to execute a valid 
second mortgage in such form and to contain such powers, covenants, and 
jirovisions as the solicitor or counsel of the mortgagee should require: 
it was held that this did not authorise the inclusion of the goodwill of the 
business in the mortgage. 

(/) Sa nders v. Milsome (1866), L. R. 2 F.q. 573. 

(g) Seaton v. Twyford (1870), L. R. 11 Kq. 591. 

(h) Bradford Banking Co. v. Briggs (1886), 12 App. Cas. 29, per Lord 
pLAOKsiruN, at p, 36 ; and see i». 138,j>osf. 

(i) hee Ency<dopiedia of Forms and Precedents, Vol. VllL, pp. 725 et sea. 

(ft) Frazer v. Jones (1846), 5 Hare, 475, 481. 

(l) Sharpies v. Adams (1863), 32 Beav. 213 ; Grugeon v. Gerrard (1840), 
4 Y. & C. (EX.) 119. 

(m) Teevan v. Smith (1882), 20‘(*h. D. 724, 730, C. A. 

(n) Formerly at law no possibility, right, title nor thing in action could 
be assigBcd to a stranger (Lampefs Case (1612), 10 Co. Rep. 46 b). The 
reasons which induced the courts of law to consider possibilities or choses 
ill acti^ as non-assignable were disregarded by courts of equity, and from 
carl^ times assignments of a mere naked possibility or of a chose in action 
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choses in action (o), such as debts or funds in the hands of trustees 
and including future choses in action and after-acquired property, 
are assignable by way of security (j>). 

138. Apart from the Judicature Act, 1873 (g), any arrangement, 
whether verbal or in writing (r), by which a person agrees to transfei* 
or appropriate his right (s) to any specified property (t) which is in 
existence or which may come into existence (<z) to another jierson for 
valuable consideration, is sufficient to operate as a valid equitable 
assignment (/>). 

139. As between the assignor and assignee of a debt (c) or of a 
fund in the hands of trustees (d), the title of the assignee is com- 
plete although no notice is given to the debtor or the trustee. 
Notice, however, should be given to the debtor or trustee to prevent 
payment to the assignor, for such payment by the debtor or trustee, 
without knowledge of the assignment, operates as a satisfaction of 
the debt or claim (r). It is not, however, essential that the notice 


for valuable consideration were held valid in courts of equity (fiquib v. 
Wyn (1717), 1 P. Wms. 378; How v. Dawson (1749), 1 Ves* Sen. 331), 
See, further, title CirosES in Action, Vol. IV., pp. ^ l ^ etseg . 

(o) As to what is comprised in the term ‘‘ cho.ses in action,’* see title 
Choses in Action, Vol. IV., pp. 362 et seq. 

(p) Hyall V. Howies (1760), 1 Ves. Sen. 348; 1 White & Tud. L. C., 8th 
ed., 98 ; Tailby v Official Heceiver (1888), 13 App. Oas. 523; He Olaike^ 
Coomhe v. Carter (1887), 36 Ch. D. 348, 352, C. A. As to the assignability 
of choses in action, see title Choses in Action, Vol. IV., pp. 365 et seq. 
For forms suitable for various cireumstauces, see Encycloptetiia of Forms 
and Precedents, Vol. VI IJ,, pp. 733 et seq. 

{q) 36 & 37 Viet. c. 66, s. 25 (6). As to the effect of this provision, seo 
title Choses in Action, Vol. IV., pp. 367 et seq. 

(r) No writing is necessary auless the agreement is within the Statute of 
Frauds (29 (’ar. 2, c. 3) (Ev Whiitvng, Ex parte Uall (1879), 10 Ch. D. 615, 
C. A. ; Tibbitsv. George (1836), 5 Ad. & l?l. 107 ; Oiimell\. Gardner (1863), 
4 Giff. 626; Riccard v. Prichard (1855), 1 E. & J. 277, 279; Brown, 
Shipley & Co. v. Rough (1885), 29 (^h. 1). 848, 854, C. A. ; Re Richardson, 
ShilMo v. Uohson (1885), 30 Cli. D, 396, C. A.). Where a writing is relied 
upon it should show the complete nature of tlie arrangement (Vercival v. 
Dunn (1885), 29 Ch. D. 128), 

(s) The mode or form of assignment is absolutely immaterial provided 
the intention of the parties is clear {Tailby v. Official Receiver, si^ra, at 
p. 643 ; Webb v. Smith (1885), 30 Ch. D. 192, C. A. ; and see title Equity, 
Vol. XIIL, p. 103). 

(t) Hoare v. Dresser (1869), 7 11. L. Cas. 290, 317, 324 ; Citizens' Bank of 
Louisiana v. First Rational Bank of New Orleans (1873), L. li. 6 H. L. 352, 
365. 

(a) Tailby v. Official Receiver, supra, 

(b) Gorringe v. Invell India Rubber and GuUaPercha Works (1886), 34 
Ch. D. 128, 134, C. A. For the law relating to equitable assignments, see 
titles Choses in Action, Vol IV., pp, 374 et seq. ; Equity, Vol. XIII., 
pp, 102*~“104. 

(c) Pickering v. Ilfracombe Rail. Go. (1868), L. R. 3 C. P. 235, 248; 

Robinson v. Nesbitt (1868), L. R. 3 C. P. 264, 267 ; Re Irving, ExvarU 
Brett (1877), 7 Ch. D. 419, 421 ; Gorringe v. Irwell India Rubber <md Gutta 
Percha^Works, su/pra. * 

(d) Ward v. Buncombe, [1893] A, C. 369, 392. As to notice, see title 

Choses in Action, Vol. IV., pp. 379 et seq. 9 

(e) Norrisli v. Marshall (1821), 6 Madd. 476; Stocks v. Dobson (1863), 
4 Do G. M. & G. 11, C. A. ; Re Southampton's {Lord) Estate, Allen v. 
Southampton {Lord) (1880), 16 Ch, D. 178; Ward y. Buncombe [1893] 
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hIiouIJ be express notice given by the assignee (/). An assignor can 
give no greater right in equity than he himself has (rf) ; and a mort- 
gagee of a chose in action takes subject to all equities between the 
debtor and creditor existing or arising out of circumstances existing 
before notice is given of the assignment whether the mortgagee 
has notice of them at the time of taking the assignment or not(/t). 
But the debtor or liolder of the fund cannot after notice of the 
assignment alter Jiis rights to the prejudice of the assignee (i)* 

6.-- Moii(j(t(je ly Jkimil 0 / I)mh» 

140. A good security in equity may be created by the deposit of 
li(3 title d(ic(ls of freehold or leasehold property or copies of court 
rolls of copyliold property (/»). A (le])osit of title deeds is regarded 
as an imperfect mortgage whicii tlie mortgagee is entitled to have 
perfected ; or as a contract for a legal mortgage which gives to the 
party entitled all such rights as he would have had if the contract 
had l)een completed (0- By the deposit the mortgagor contracts 
that his interest in tlie property comprised in the deeds shall be 
liable to the debt and binds himself to do all that is necessary to 
effi^ct the vesting in the mortgagee of such interest as he has 

The deposit may be of the deeds alone (»), or may be accom- 
panied by a m(‘.morandum of the terms of the deposit ( 0 ) or by 
an agreement to give a mortgage ( 7 ^). 

A, C. 3()0. 302 ; and if the debtor lias been released in a general settlement 
of ac(*oiiiif.a tlie release is equally effectual {Stocks v. Dobson (1853), 4 
De Cl. M & (Jr. 11, (\ A.). 

if) Lloyd V. Jiunls (1868), 3 Vh. ApjK 488 

(<j) Boxbnrghcv. CW (1881), 17 Ch. D. 520, ; Webb v. Smith (1885), 

30 r.h. D. 102, 100, C. A 

(h) Brice V. Bo)}mi(fer (1878), 3 Q. B 1). 560, C. A., per Cotton, L.J., 

at p. 578 ; v. Heaves (1857), 24 Beav. 163 , Roll v. White (1862), 

3 l)e U. J. <So Sin. 360 ; Sioddart v, Vaion T'insU Ltd , [1012] 1 K. B. 181, 
C. A. ; see, generally, title Oiioses in Action, Vol. J V., p]). 386 et seq. As 
to the special case of a trustee who is also en tilled to a share in the trust 
estate, see ihid , p. 380. 

(i) Bradford Banling Co. v. Bnggs (1886), 12 Aj)p. Cas. 29; and see 
p. 330, post. 

(k) Eiissel V. Russel (1783), 1 Bro (' C. 260; 2 White & Tud. L. C., 
7th od., 76. 

(l) Parker v. Hoiisefield (1834), 2 My. K. 419 ; (Jailer v. Wake (1877), 

4 (!!h. 1). G(>5 ; ffarrold v. Plenty. 1 1001] 2 Ch. 314 ; Ex parte Wright (1812), 
19 Ves. 205, 258; Pryce v. Buiy (1853), 2 Drew. 41; Featherstone v. 
Fenwick (1784), 1 Bro. 0. C. 270, n. 

(m) Prqee v. Bury (1853), 2 Drew 41, per Kindkiisley, V.-Cl, at p. 42 ; 
Nalwnal Piovineial Bank of Baglaudy. (James (1880), 31 C*}!. D. 582, C.A. 
But wUcic the deposit is made with a surety by way of iiuiomuity, the 
siiniy IS not, in the absence of expre-ss agreement, entitled to call for a 
legal mortgage {Sporle v. Whaymnn (1855), 20 Beav. 607). 

{n) Russel y. Russel^ supia , Er parte Langston (1810), 17 Ves. 227 ; 
compare Ex paile Wimer (1812), 10 A^es. 202, and Whitbread v. Jordan 
(1835), 1 Y. A (’ (EX.) 303 (cases of deposit of copy of court roll). 

(o) Ex parte Rensingion (1813)„g 2 Vos. & B. 79. For forms, see 
Encyclopiedia oi Forms and Precedents, Vol. 11. , pp. 479, 482, 484, 486, 488 ; 
Vol. VIIL, pp. 713 c^ seq. ; and for further charge, see ibid., Vol. II., p. 488. 
In Yorkslhre a niomoraudum is essential for the purpose of securing 
priority i).y registiatiun; see p. 87, post. 

(p) hister V, Tutner (1846), 6 Have, 281 ; National Provincial Bmk of 
Enghnd v. Games ^ supra* 
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A deposit of title deeds as a security for a debt, witliout writing, 
01 by word of mouth, may create a charge upon the property not- 
withstanding the Statute of Frauds (g^), since the delivery of the 
deeds is sufficient part peifonnance of the implied agreement to 
give a security (r), but where the deposit is accompanied l)y a written 
document the latter must be referred to in order to ascertain tlie 
exact nature of the charge (,s), md parol evidence will not be 
admitted to contradict tlie writing {t) although parol evidence of a 
subsequent verbal agreemcMit may he given (a). 

141 . A memorandum or agreement in writing sliowing an 
intention to deposit title det^ds hy way of mortgage or to cliargo the 
property comprised in tlie dp(‘(ls is sufficient altlioiigh no deeds are 
in fact deposited (a), and evTii tliough sojiie of tlie dc^ods are not 
executed (/>) : so is a writbm direction or consent that the de(jds 
may be retained as a sccunty (c). A mere ]>arol Mgreemont to 
deposit wliich is not acted ui)on(d) is, however, not sufficient; hnt 
a verbal agreiiineiit to mortgage with a suhseqiHuii delivi^i y of ilu‘. 
deeds is sufficient, and the secuirity relalrs hack to Ihe tinui of 
the agreement (c). 

142 . To create a valid mortgage, by deposit it- is not necessary 
tluit the whole or eviai the most niateria .1 of the title de.eds should 
1)0 deposited, nor that the deeds doposilod should show a comiffidiO 
or good title in the depositor. It is sufficient if the deeds dt'posited 
ho)\(( fide relnte to the jiroperty or are material (vid(‘nce f)f title 
and arc shown to have been dcqiosited with the intention of (*reating 
a charge (f). All tlie deeds deposited are included in security 


(q) 29 Car 2, c 3 : arc p 74, oule 

(r) Burgess v. Moxon (1856), 2 .fur (n. s.) 10,50; BauL of Sew South 

Wales V. & Connor 14 App Cas. 2711, 282, P. (’ , and sec title Kqui iy, 

Vol. Xlll., p. 71. Wliere a third person alre.idy has ]>ossessiou ol title 
deeds for another purpose an oral coinmuiiicatjoii troin a part owner ol the 
property to which the title deeds relate, jmrportiug to make such third 
person a trustee of tlie deeds ior a creditor, ca.niiot cicate an equitable 
mortgafte in favour of such creditor (Be JMhaiUy A> poitc Jhoderiek 
(1887), 18 Q. H. 1). 766, C. A.). 

(s) Shaw V. Foster ( 1872),Tj K 5 II. L. 321, 340 , WyJde v. Bodford (1863), 
33L. (rn)51. 

(/) Ex 'pnrte Coonihe (1810), 17 Ves. 369. 

(u) Ede V. Knowles (1843), 2 Y. & C. Oh. Oas 172. 

(a) Be Carter and Justins, Ex 2 )arte Sheffield Union Banking Co. (1865), 
13 1j. T. 477 ; Re Lenihes, Ex parte Leathes (1833), 3 Deac. & Oh. 112 ; 
Be Daintry, Ex parte Arkvjright (1843), 3 Mont. I). De (J. 120 ; Be Blew, 
Ex parte Jones (1835), 4 Deac. & Oh. 750. 

(h) Be Pye, Ex parte Orrell (1837), 3 Mont. &. A 153, in whie.h case the 
agreement was to deposit a lease when granted. 

(c) Fenwielc v. Potts (1856), 8 De G. M. & G. 506, 0 A. 

(d) Be Beavan, Ex parte Cooinhe (1819), 4 Madd. 249 ; Be Collins, Ex 
parte Perry (1843), 3 Mont. D. & De G. 252 ; Be Bidge, Ex parte Hall if ax 
(1842), 2 Mont. D. & De G. 544. 

(e) Edge v. Worthington (1786), 1 iJox, Eq. Oas. 211. But a nure 
promise to give security on deeds to a person wlio already holds thcuii 
does not of itself create an equitable mortgage (Be Beetham^ Ex patie 
Broderioh, supra). 

(f) Ex parte WetKerell (1806), 11 Ves. 398; Lacon v. Allen (1856), 3 
Drew. 579 ; Eoherts v. Croft (1857), 24 Beav. 223 ; Re Eonhe's Esiath (1890), 
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although tlieaccouipanyiiig uiouiorandum only specifies souieof those 
deeds (7), An equitable mortgage may he created by a deposit of a 
copy of court rolls (h), a receipt for purchase-money containing the 
terms of the agreement for ])urchaso and attached to a plan(i), or 
an agreement for a lease (^A), though the lease is afterwards granted 
on different t(u*mH (/), but ut)t, it seems, by a deposit of an attested 
copy of a leases (ui). 

143. it is not legal negligence to accept tlie owntsr’s statement 
that tins deeds (I(s])osited are all that are necessary. If the court 
is salisiied of tlie good faith of the person wlio has got a prior 
('qiulahle cliargf*, and is satisfied that there has been a positive 
statement, honestly believed, that he has got the necessary deeds, 
then he is not hound to examine the deeds, nor is he bound by 
constrnctivc notice of their actual contents or of any deficiencies 
which l)v examination he might have discovered in them (a). 

144. A dejiosit of title deeds does not in itself create a charge, 
and th(i mere possession of deeds without evidence of the contract 
under which possession was obtained, or of tlie nauiiier in which 
the possession originated so that a contract may be inferred (o),will 
not create an (Mjui in ble security ( p). Tlie deposit is a fact which lets 
in evidence of an intieiition to create a charge which would otherwise 
be iniuliiiissilile, and raises a i^n'sumpiion of cliarge which throws 
upon tJie debtor ilie burden of rebutting it(5'). 


25L. H. Ir 58, 284, A. \i\ Jkohniny 1857), 24 Keav. 223, a solicitor 
made a deposit of title <leedsot his estate with a client, but omitting the 
conveyance to himselt ; he aiter\\ aids <i(‘, posited the latter with his bankers : 
itwas'held that the deposit of the earlier fbcdsconstitiit(‘(l a good equitable 
mortgage and gav<‘ tin* client priority over the bankios ; and see Ee Frice, 
Ex parte Pearhe and Frothero (1820), 13uck, 525. 

{(f) Ferrin v. Mnllnib (1854), 2 Srn. & (4. 378. For a mortgage of shares 
in a limit<‘d company created by dejiosit ol cortiTjcatos, see llanold v. 
Flenfy, 1 10011 2 (Mi 314, and title Companies, Vol. V., p. 197. 

(h) Ex parle Warner (l^i2), 10 Vcs. 202 ; Whitbread v. Jordan (1835), 

1 r. & C. (EX.) 303, 325, 

(i) Goodwtii V. Waghoni (IS,’!.')), 4 L. J. (cn.) 172. Tii Simmons v. 
Montague, [lOOOJ 1 I. 11. 87, the deposit of a plan of tlie property was held 
sulficient. 

(k) Unity Joint Stock Mutual Jianking Association v. King (1858), 25 
Beav. 72; f/ino/v. Bank of Jjondon v. Kent (1888), 39 Ch. D. 238, C. A. ; 
Tebh v. Hodge (1869), L. R. 5 C. V. 73, Ex. Ch. 

(0 Ex paHe Ueid (1848), De G 600. 

(rn-) Ee Borrow, Ex parte Broadbent (1834), 1 Mont. & A. 635. 

(n) IHxm V. Muckleston (1872), 8 Ch. App. 155, per Lord Selborne, L.C., 
at p. 161. 

(o) Ee McM(thon, McMahon v. 3fcMaJion (1886), 55 L. T. 763. 

(/») Dixon V. MucMesion, supra , Chapman y. Chapman (1851), 13 Beav. 
308 ; Wardlc v. Oakley (1864), 30 Beav. 27. 

(q) Eussel v, Eussel (1783), 1 Bro, C. C. 260 ; Burgess v. Moxon (1856), 

2 ,)nr. (N. s.) 1050. A mere de])osit of title deeds, upon an advance, with 
intent to creat e a security thereon, but without a word passing, gives an 
equitable lien ; so that, as between a debtor and creditor, the fact of posses- 
sion of tlie deeds raises the presumption that they were deposited by way 
ot seou/ity {Ex parte Lcmqston (1810), 17 Ves. 227, 230 ; Exparte Mountfok 
(1808),, 14 Ves. 606; Maugham v. EidUy (1863), 8 L. T. 309); but, as 
against strangers, this is only the case where the possession can be accounted 
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The y by jiiishikr of a liox of (h^i'ds to jl credibjr does uot 
coustitute hull ciu equitril)[o mortgagee, though the flelivery may be 
primd facie evidence of an intention whieli throws the luirden of 
proving the negative on the owner (r). 

Where deeds are delivered for a special pinpose other than 
putting them in pledge, the further purpose of creating a present 
security cannot be inl’eri’ed. Thus, where they arc delivered mendy 
for the purpose of enahliug a solicitor to prepare a legal mortgage, 
an equitable mortgage by deposit is not created («), unhiss there is 
an immediate intention to give a security by the deposit, iiotivith- 
standiiig that a formal legal st'curity is also in contemplation (af). 

145. When the deposit of deeds is made for the purpose of 
obtaining credit, it will not cover moneys prcivioiisly advanced and 
still due (h), unless an intention to cover tliem aiqinars fi’oni the 
circumstances (c). A d(‘posit will, however, cover subsequent 
advances upon parol evidence of an agreement that the security 
should be so extended, and notwithstanding that tlie original 
deposit was accompanied by a memorandum in writing limiting the 
purpose of the deiiosit (</) ; but it will not extend to an advance by 
a third jierson unless connected with some dealing with tlie 
estate (c), or to a subsequent advance made after a legal mortgage 
has been taken (/). 

146. When the deposit of deeds is made wutliout a memorandum, 
tlie d(ilivery should he made to the creditor or his agent, ))eing 
some person other than the debtor. A deposit with the debtor’s 


for in no other way {Uozon v, Williams (1829), 3 Y. J. 150, 161), and tlie 
simple fact that the title deeds'are produced from the custody of a chmIiIoi* 
a ^eat number of years alter the de]>osit, without explanation, \\ ill not 
in itself support a claim of a mortgage by deposit {Chapman v. Chapman 
(1861), 13 lleav. 308). There should bo proof of the time when both the 
loan and deposit were made {Kehell w Philpoit, Kehell v. Daniel (J838), 2 
Jur. 739). 

(r) Wardle v. Oakley (1861), 36 Hcav. 27, 30, wliere the deeds of 
leaseholds were, by mistake, sent with tlie deeds of ireeJiolds which had 
been mortgaged by deed, and the possession of the former deeds were held 
to create no lieu on the leasehold projierty. 

(fi) JN orris v. Wilkinson (1806), 12 Ves. 192; Lloyd v. AHwood, Aitwood 
V. Lloyd (1859), 3 Do 0. & J. 614, 661, C. A. 

(a) Edge v. Worthington (1786), 1 Cox, Eq. Cas. 211; Ex pnrf£ Bruce 
(1813), 1 Rose, 374; Ex parte Wright (1812), 19 Ves. 255, 258; Hockley v. 
Baniock (1826), I Russ. 141. If, before the money was advanced, the deeds 
had been deposited with a view to prepare a lutiire mortgage, such a trans- 
action could not be considered as an equitable mortgage by deposit ; 
but it is otherwise where there is a present advance, and the deeds are 
deposited, under a promise to forbear suing, although tliey may bo deposited 
only for the purpose of preparing a future mortgage ; in such case tlie 
deeds are pledged from the very nature of the transaction (Keys v. Williams 
(1838), 3 Y, & C. (EX.) 66, pe/Lord Abinger, C.B., at p. 61). 

(h) Mouniford v. 8cott (1823), Turn. & R. 274. 

(c) Eq NeWy Ex parte Farley {1841),! Mont. D. & De C. 683. 

(d) Ex pa/iie Langston (1810), 17 Ves. 227 ; Ex paiie Kensington (1813), 
2 Ves. & B. 79 ; Ee Bnrkilly Ex parte Nettleship (1841), 2 Mont. 3. &; De u. 
124 ; James v. Eice (1854), 5 De C. M. & G. 461, C. A. 

(e) Ex parte Whitbread (1812), 19 Ves. 209. 

(f) Ex paiie Hooper (1815), 19 Ves. 477. 
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wife is not sufficient (j). But i deposit with the debtor’s solicitor 
IS sufficient, as he is thereby constituted agent and trustee for the 
creditor (h) ; and a solicitor in mortgaging may make a deposit by 
placing his own deeds in a box containing the papers of his client 
the mortgagee (i). 

147. The charge created by a deposit of deeds includes all the 
property comprised in tlio deeds (,?), and extends to ev(U’y estate and 
interest jxissessed by the depositor at the time of the deposit, every 
interest wliich lie afterwards acquires (/.•), and all incidental rights, 
such as the goodwill of a liusiness carried on upon the ]ireniises(/). 
A limited owner can charge only his ow^n estate l)y a deposit ; 
l)ut parol evidence of the assent of the reniaindcrnian is admissible 
to charge the inheritance (m). 

Tlin deposit cannot create an equitable mortgage on pro- 
perty to w hich the deeds do not relate, iiotwithsianding that by 
a misapprehension the creditor Ix^lieves tbs.t they relate to the 
pro])(‘rtv(a ). 

148. Tlie creditor with wlioin dc^eds are dcqiosited does not lose 
his lien by parting with the deeds for the jiiupose, of allowing a 
sale to be effected (n), or, if the debtor is the cn'diior’s solicitor, and 
the deeds remain in his (mslody as tlie creditor’s agent, by the 
debtor wrongfully removing tliein(p). Where neither the deeds 
nor any memorandum of deposit can Ix' jiroduced, secondary evidence 
of llu’ (le])osit may be ^ivcai upon pioof that ilie (bx'ds lawe bcoti 
reaJly lost (7), 

149. A l(ga.l moiig.igiH^ may make an ('quitable siib-morigago 
by deposit, and aii (iquitable moilgage by dep(»sit maybe sub- 
niorigaged by vedeposit witliout deposiling the memorandum given 
on the original d(posif(i). Bnt the derivative mortgagee must 


(ff) Kt pmle ('omiuq (ISO.*}), 0 Vch. 115 Si) 11 memoraiuliim appio- 
priatiii^ a policy, wliic.li remains m Ilie dobtoi's possession, asBecunty to a 
creditor is not siiflicient of itsell to cieate a chaige thereon {Adams v. 
(Jloxton (1801), 6 Ves 220; but see Auddlelon v. rollovh, lix parte BllioU 
(1876), 2 ('ll. D. 104, whore a memoramliun by a solicilor declaring 
hiniBoJf trustee, for a client., of Icasf'holds of which lie was rnort.gageo, was 
held valid though the fact of the execution ot the ini^nioiuiiduin was not 
know'u to the <*lii*nt). 

{h) Uai/dv. Aliuoad, Attivood v JJoqd (1850), :i T>e (1. cV J. 614, 652, 
C. A. 

(t) Mnsoa v, Modey (No. 1:) (1865), *34 l}eav. 475. As to the relation ot 
solicitor and client, see, geniaally, title SoueiToas; and see also title 
Kkai'Dilent and Voidable Toxyeyances, Vol. XV., p. 115. 

(;) Ashton v. Jhilion (1846), 2 foil. ,565. 

(/.') He linlrr. Ex parte Bisdec (1840), 1 Mont. D & Tie 0. 1333 ; Baiik of 
Afto Sonth Wales v. O’Uoawor (1880), 14 App. ('as. 273, 282,1*. C. ; HeBo€he''s 
Estate (1800), 25 L. R. Ir. 58, 284, (’ A. 

(1) Ohissum, v. Dewes (1828), 5 Russ. 29. 

{m) Williams v. HJedlicot (18ni)|,6 Price, 405. 

(n) Jones v. Williams (1857), 24 Reav. 47. 

(o) Ex§arte HJ organ (1806), 12 Veu. 6. 

Ip) Mason v. Morley, supra. 

{q) B^sketi v Skeel (1863), 11 W. R. 1019. 

(r) Be Htldyard, Ex parte Smith (1842), 2 Mont. D. h De G. 587. 
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deliver np the deeds to the original mortgagor upon being paid all 

that is actually due on the original deposit (s). Legal and 

Equitafle 

150. Where land is registered (t), the registered proprietor of Mortgages, 
any freehold or leasehold laud or of a charge may, subject to any , — 
registered estates, charges, or rights, create a lien on tiie land by 

deposit of the laud certificate or certificate of charge ; and siicli 
lien, subject as aforesaid, is equivalent to a lien created by the 
deposit of title deeds or of a mortgage deed of unr(‘gistered land by 
an owner entitled in fee simple or for the term or interest created 
by the lease for Lis own licnelil, or by a mortgagee beneficially 
entitled to the mortgage (//). 

Sub-Sect. 1.--EtiuilaUe Chanjes. 

151. An equitable cliai’ge is a security which diH'S not transfer FiiuitHhio 
the property with a condition for reconv^eyance, ))ut only giv(‘s a 

right to payment out of the ])roperty. It entitles the holder to liavi^ 
the projierty comprised t}ier(]in sold to raise the money charged 
thereon, but it does not aiiiouiiL to an agreement to give a legal 
mortgage, and the strict mode of enforcing it is by sale and not by 
foreclosure (r). 

152. An .agreement to charge real or 2 )ersonal estate, made, for AKivcnimt 
valuable consideration, by a person who has power to create such a 
charge, operates as a valid equitable charge thereon (u), even though 

the charge extends to all his existing property (/j), and if, at the date 
of the agreejneiit, the property agreed to be charged has been sold, 
the charge lakes effect on the interest of the person making the 
charge in the purchase-money (c). A covenant to charges property wiim 
ascertained or ascertainable creates a binding charge as soon as tlu^ I'ftccuisil. 
property is ascertained {d ) ; and it is sulficiont if the land can )>e 
ascortainod by existing facts and circumstances fr). But a simple 


(fi) Matthews v. (1708), 4 Ves. 118; Turner v. Smith, [1901 J 

1 Cb. 213. 

(t) Under the Land Transfer Acts, 1875 {38 & 39 Viet. c. 87) and 1897 
(60 & 61 Viet. c. 65); as to registered charges, seep. 84, post. 

(u) Land T'ransler Act, 1897 (6(> & 61 Viet. c. 65), s. 8 (4). As to giving 
notice of deposit, see Land Transfer Itules, 1003, rr. 243 — 251 (Stat. K. 
& 0. Rev., Vol. VII., Land (Registration), England, pp. 33 et seq.). As 
to registered land generally, see title Real Phoperti: and Chattels 
Real. 

(v) Matthews v. Goodday (1861), 31 L. J. (ch.) 282 ; see titles CnosES 
IN Action, Vol. IV., pp. 374, 375; Equity, Vol. XIII., p. 93; and 
p. 273, post. For forms, see Euoyclopsedia of Foims and Precedents, 
Vol. VIIL, pp. 717, 718. 

(a) Bollesion v. Morion (1842), 1 Dr. & War. 171, 19.5; Whitworth v. 
Gauguin (1844), 3 Haro, 4i6, 424; Gorringe v. liwell India Rubber and' 
Gutia Percha Works (1886), 34 CL. I). 128, 134, 0. A. A voluntary agree- 
ment to give a charge does not create such a charge {Be Lucan {Barl)^ 
Uardinge v. Cohden (1890), 45 Ch. D. 4W). 

{b) lie Kelcey, Tyson v. Kelcey, [1899] 2 Ch. 5,30. 

(c) Be Selby, Ex parte Rogers (1856), 8 Do G. M. & G. 271, C. A. 

(d) Metcalfe v. York (Archbishop) (1836), 1 My. & Or. 547 ; Bavenskaw 
V. HolUer (1834), 7 Sim. 3 ; compare Legard v. Hodges (1792), 1 Vea. 477. 

(e) Montagu v. Sandwich (Earl) (1886), 32 Ch. D. 625, C, A, “ for 
ixample, if there is a covenant to charge all the jrcal estate which a man. 
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covenant or agreement to cljarge land where no lands in particular 
tire mentioned will not create a charge, neither will an agreement 
for a personal Beciiritv with power to call for a real one, or where it 
otherwise appears that, tin' intention was to rnly on the covenant (/). 

A valid agreement to charge will be held (dfoctnal notwithstanding 
any iiiislaKo >Yhich may liavo occurred in the alt(‘inpt to effect it Q/). 

SncT. 3 . — Chanfes on Laud. 

163. Ill the case of land affecLed by the Land Transfer Acts(/i) 
every registered jtroprietor of freehold or leasehold land may charge 
ihe laiifl (/) ill nituiiier prescrilied by the statutory rules with the 
])ayiiioiit, at an appointed time, of any principal sum of money 
either with or without interest, or of an annuity or other periodical 
jiaymciiit, and the charge may he ^sith or without a power of sale to 
be exerciscul at oj- atu*r an appointed time (k). 

The charge is ccimpleted by the registrar entering on tlie register 
the nainci of ilie person in whose favour the charge is made as the 
proprietor of the charge, and the particulars of the charge; and 
the charges are subject to the provisions as to qualified and posses- 
sory titles (/). 

A person having the right to he registered as proprietor of land 
can create a chai-ge on tin*, land befoi'o he is himself registered as 
proprietor, and a cliarg(‘ so made lias the same effect as if ho 
were regihb‘red(?;i)* 

has at a particular lime, that covenant will itself mabe a charge. But 
where the covenant is to ehurge not all or any delinite portion of a man’s 
estate but only that which is worth £J,0()0 a year, . . . then from the 
indefimteuesfl of the matter reh ired to t}icre will be no charge unless an 
instrument is afterwards cAccutcd to give effect to the covenant” 
{Montagu Y. i^andwlch {Karl) (IS86), 32 Ch.I). 525, 0. A., per Cotton, L.J., 
at p. 538) ; sec Ltjdc v Mgnii (J833), 1 My. & K. G83 ; Watson v. Sadleir 
(1829), 1 Mol. 585 ; and see, generally, title Lien, Vol. XIX., p. 24. 

(/) FremonU v. Dedire (1718), I P. Wms. 429 ; Williams v. Lucas (1789), 
2 Cox, £q. Cas. 100; (Mins y. Plummer (1709), 1 P. Wms. 104; 
Berrington v. Bvans (1839). 3 Y. & C. (ex.) 384. 

(g) Be Strand Music Rail (Jo , Kx parte European and American Finance 
Corporation (1805), 3 De G. J. Srn. 147, C. A. ; Boss v. Army and Navy 
Hotel Co. (1886), 34 Ch. D. 43, C. A. ; Be Queensland Land amd Coal Co., 
Davis v. Martin^ [1894] 3 Ch. 181. 

(k) Land Transfer Acts, 1875 (38 & 39 Viet. c. 87) and 1897 (60 & 61 
Viet. c. 65). As to registration of title generally, see title Heal Peopertt 
AND Chattels Real, 

(i) Three methods of obtaining a charge on registered land are open, 
namely: — (1) a statutory instrument of charge completed by registration ; 
(2) a mortgage or charge off lliC register, protected either by a caution or 
restriction or by a statutory transfer with a caution to protect the equity 
of redemption or (3) a "d<*posit of the certificate (see note (u), p. 83, 
ante) which may be proicctcMl by a notice. For forms of instruments of 
ohaige, see Encyclopaedia of Forma and Precedents, Vol. XL, pp. 390 el 
seg.^ and for forms ol notice, see ibid., pp. 420 et seq. 

(k) Land Transfer Act, 1875 (38 & 39 Viet. c. 87), s. 22 ; Land Transfer 
Act, 1897 (60 & 61 Viot. c. 65). s. 9 (3). 

(/) L%id Transfer Act, 1875 (38 & 39 Viet. c. 87), as amended by the 
Land Transfer Act, 1897 (66 & 61 Viet. c. 65), Scdied. T. ; see, further, title 
Real tROPEUTr and Chaitels Real. 

(w) Land Transfer Act, 1897 (60 Ac 61 Viet. c. 65), 8. 9 (6) ; Land 
lYrfnsfer Rules, 1903, r. 96* 
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164. A registered charge, in the absence of any entry to the 
contrary on the register (n), implies a covenant, on ‘the part of the 
registered jR’oprietor at the time of the creation of the charge, with 
the registered proprietor of tlie charge for the time l)eiiig, to pay 
the principal sum and interest (o), and in the case of leaseholds a 
covenant to pay the rent and observe the covenants in the lease (p). 
The charge also confers on its registered proj)rietor a power of 
entry (<y), a right to foreclosure (/•) and a power of sale («) ; and the 
provisions of the Conveyancing and Law of Property Act, 1881 (/), 
with referenc(^ to moi’tgages are made to ai>ply to registered 
charges («). 

The instrument of charge must follow a prescribed form, which 
muy be added to or varied («). There is an excej)tioii to this rule 
in favour of a society registered under the Building Societies 
Acts(i). Ill such a case the mortgage may be in such form as is 
consistent with the rules of tlie society (c), 

165. If the terms of a charge are to be altered after it has lieen 
registered, the I’egistrar may, on the application or with the consent 
of the registered proprietor of the land and of the proprietors of all 
registered charges of equal or inferior priority, alter the terms of 
the charge (^/). 

156. The, charge does not confer the legal estate on the chargee, 
but hi) is able, by virtue of his j)uwer of sale, to confer it on a 
purchaser by statutory transfer (r). A conveyance of the legal 
estate may, with tluj .i])j)roval of the registrar, be added to the 
statutory form (./'). 


(ft) The registration oi Uie charge negativing or modifying these implied 
provisions is a sufficient euiry lor this purpose (Laud Transfer Rules, 1903, 
r. 159). 

(o) Land Transfer Act, 1875 (3S 39 Viet. c. 87), s. 23. 

(p) Ibid., s. 24. 

(q) Ibid., 8 . 25. 

(r) Ibid., s. 26. As to registering the mortgagee as proprietor of the land 
after foreclosure, see l^aud Transfer Rules, 1903, r. 164 ; and seep. 296, post. 

(i ) Land Transfer Act, 1875 (38 & 39 Viot. c. 87), s. 27. For procedure, 
see Land Transfer Rules, 1903, No. 137. For a form of transfer by the 
chargee under his power of sale, see Encyclopaedia of Forms and Prece- 
dents, Vol. XL, p. 372. 

(<) 44 & 45 Viet. c. 41, ss. 19—24. 

(w) Land Transfer Act, 1897 (60 &; 61 Viet. c. 65), s. 9 (1), (2). 

(a) For forms of charge, see Encyclopsedia of Forms and Precedents, 
Vol. XL, pp. 390 et seq. , for some forms of permissive additions, see ibid., 
pp. 470 et seq., and as to a charge by a limited company, see ibid., p. 407. 

(b) See title Building Societies, Vol. III., pp. 321 et seq. 

(c) Land Transfer Act. 1897 (60 & 61 Viet. o. 65), s. 9 (3). 

(d) Ibid., 6. 9 (6) ; see Land Transfer Rules, 1903, r. 165; and for form 
of application, see Encyclopaedia of Forms and Precedents, Vol. XL, 
p, 411. For form of instrument apportioning a cliarge, see ibid., p. 413, 
and as to further advances, see ibid., p. 411. 

(e) Land Transfer Act, 1876 (38 St 39 Viet. o. 87), ss. 22-^28. For 
collateral forms of mortgage for use with registered charges, see Encyclo- 
paedia of Forms and Precedents, Vol. VIII., pp. 523, 526. t 

{/) Capital and Oonnties Bank, Ltd. v. Ehodes, [1903] 1 Ch. 63i, C. A. A 
term created for mortgage purposes is not required to be registered (Land 
Transfer Act, 1897 (60 & 61 Viet. c. 65), Sched. I.), and a mortgagee selling 
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167. Subject to any stipulations (g) varying priorities and appro- 
])riale entries thereof made on the register, charges rank according to 
their priority on the register irrespective of their order of creation. 
When a charge is satisfied, its cessation must lie notified in whole or 
in part, as the c«ro may require, by an entry on the register (/?). 


Tianbtcr. 158. The registered proprietor of any charge may transfer it in 
the proscnl)ed manner (0- The registered proprietor of a charge 
may also create a sub-charge on bis eliarge (j). 


Land 159. The Land Transfer Act, 1875(A), excepts land registered 

excepted luider its provisions, from and after the date of registration, from the 
re^wtSii j^irisdiction of the local registries for Middlesex, Yorksliire, and 
Ivingston-upon-IIull. 

Rcristration Subject to this exceiition, the -Middlesex Piegistry Act, 1708 (/}, 
111 Middlesex, requires that a memorial of evtu-y deed and conveyance, whereby 
any hereditaments in Middlesex are in any way aliected in law or 
equity, shall be registered, and avoids unregistered deeds and con- 
veyances as against any suhsequeiit purchaser or mortgagee for 
valuable consideration (/.). This imivision includes an instrument of 
charge not under seal : and a memorandum of charge accom- 
panying a deposit of deeds (^//), an ogroement to give a second 
mortgage (n), and a memorandum of further charge in favour of a 
registered mortgagee (o) are conveyances within the Act (/) ; but 
the Act (1) does not apply to an equitable mortgage by deposit without 
niemoraridum ( p ) ; nor docs it apply to the City of London, to 


Bucli term is not bound <o register liimsolf as proi^iietor thereof {Be 
find Saunders' Contract, [lOJI] 1 Ch. 42) ; but notice of the term can be 
entered on the regLIer (Land Transfer Act, 1875 (38 & 39 Viet. c. 87), 
s. 60). 

(g) For forms, see Encyclopaedia of Forms and Precedents, Vol. XL, 
pp. 408, 412. 

(A) Land TranMer Act, 1875 (38 & 39 Viet. o. 87), s. 28, as amended 
by the Land Transfer Act, 1897 (60 & 61 Vict. c. 65), Sohed. I. 
For a form of entry, see Encyclopaedia of Forms and Precedents, Vol. XL, 
p. 416. As to satisfaction of charge.s, roc, further, p 314, post. 

(i) As to transfer generally, see p. 169, post. 

( j) Land a’ransfer Act, 1897 (60 & 61 Vict. c. 65), s. 22 (6) (c) ; Land 
Transfer Kules, 1903, rr. 178 — 181. For a form of sub-charge, see Encyclo- 
paedia of Forms and Precedents, Vol. XL, p 414. 

(7c) 38 & 39 Vict. c. 87, s. 127. 

(7) 7 Anne, c. 20, s. 1 ; and see tlie Land Registry (Middlesex Deeds) 
Act, 1891 (54 & 66 Vict. c. 64). Rut the Middlesex Registry Act, 1708 (7 
Anne, c. 20), docs not now apply to any instrument made after the passing 
(30th July, 1900) of the Land Charges Act, 1900 (63 & 64 Vict. o. 26), 
s. 4, and capable of registration under that Act or the Land Charges Regis- 
tration and Searches Act, 1888 (51 & 62 Vict. c. 61) ; see title Real Pbo- 
rEBTT AND CHATTELS Real. For forms of memorials, see Encyclopaedia 
of Forms and Precedents, Vol, XL, pp. 282 et seq. 

(to) Moore v. Culverhouse (1860)J 27 Beav. 639 ; Neve v. Pennell, Huntr, 
Neve (1863), 2 Hem. & M. 170. 

(n) Ee^Viglifs Mortgage Trust (1873), L. R. 16 Eq. 41. 

(o) Oredland v. Potter (1874), 10 Ch. App. 8. 

{p) Sumpter v. Cooper (1831), 2 B. & Ad. 223 ; see Keltlewell v. Watson 
(18&), 21 Ch. D. 686. 
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copyhold estates, or to any chaml)ers in Serjeant’s Inn, tlie Inns of 
Court, or the Inns of Chancery (q). 

All assurances of land in Yorkshire and Kingston-upon-Hull are 
required to be registered in the local registries (r). This applies 
not only, as in the case of Middlesex, to instruments not under seal, 
but also to charges created by a deposit of deeds without inomo- 
randum (s). All registered assurances rank in priority according to 
the dates of registration and not according to the dates of the 
assurances (/). Jiegistralit>n is not required in respect of copyhold 
hereditaments (a). 


Sect. 4. — Welsh Moriqttfies. 

160. A Welsh mortgage is a practically obsolete form of security. 
It IS an assurance by which, to secure a debt, the property is con- 
veyed to the creditor without any condition for payment or proviso 
for reconveyance, the bargain being that until redemption the rents 
and profits are to be sot off against the interest (b). No covenant is 
implied therein for payment of the principal or interest (c), and 
no covenant for payment .is usually inserted : in its absence the 
security only creates a debt of a particular nature, and, since the 
l)orrowor is under no personal obligation to pay the loan, it cannot 
be sued for(d). 

161. A Welsh mortgage gives a right to redemption at any time 
on payment of principal and interest (e), but confers no po\ver to 


(q) Middlesex Registry Act, 1708 (7 Anne, c. 20), s. 18. 

(r) Yorkshire Registries Act, 1884 (47 & 48 Viet. c. 64); Yorkshire 
Registries Amendment Act, 1885 (48 & 49 Viet. c. 26). For forms of 
memorials, sec Eiicyclopjedia of Forma and Precedents, Vol. XI.. pp. 291 
et seq. 

(fi) Yorkshire Registries Act, 1884 (47 & 48 Viet c, 54), s. 7 ; JUiUuon v. 
Hobson, [1896] 2 Ch. 403. 

(t) Yorkshire Registries Act, 1884 (47 & 48 Viet e 54), s. 14 ; Yorkshire 
Registries Amendment Act, 1885 (48 & 49 A^ict. o. 20), s. 4. 

(a) Y’^orkshire Registries Act, 1884 (47 & 48 Viet. c. 64), s. 28. 

(h) Talbot V. Braddil (1688), 1 Vern. 394. A AVelsIi mortgage is a kind 
of security which has fallen into disuse, by which on the one side the land 
is assured to the lender as his security — ^his possession of the land and 
('lijoyment of the profits being in lieu of interest — while on the other side 
tJio borrower is under no personal obligation to pay the principal money 
but is entitled to redeem at any time upon its payment ” (Cassidy v. 
Cassidy (1889), 24 L. R. Ir. 577, per Johnson, J., at p. 578). Lord St. 
Leonards describes it as “a conditional sale ; under it the lender goes 
into possession of the rents and continues to receive them until the party 
who borrowed the money chooses to redeem” (Btflje v. Lord (1842), 2 
Dr. & War. 480, 487). 

(c) Lawley v. Hooper (1746), 3 Atk. 278, 280. 

(d) Howel V. Price (1716), 1 P. Wms^291 ; but the existence of a cove- 
nant to pay on demand has been held not to bo inconsistent with the 
nature of such a mortgage (Lawley v. Hooper, supra ; Teulotk v. Curtis 
(1832), You. 610) ; see Bcufe v. Lord, supra, at p. 488 ; Cassidy v. passidy, 
supra. 

(e) Tates v. Hamhley (1742), 2 Atk. 360, 363. 
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SttCT. 4. n)iiq>i‘] mle]iij)Lir)n or to for being wltliOuL cvnulition tliere 

Welsh can be no forfeiture (/). 

Mortgages The possession and receipt of the rents and profits by the mort- 
gagee is of the essence of the transaction. They must be recoivtnl 
either in lieu of interest or for payment of the interest and i)rin- 
cipal. Where the security is a Welsh mortgage pn^porly so called, 
and the bargain is that the mortgagee is to take the rents in lieu of 
int(irest, the mortgagee is under no liability to account for what he 
has received. But where thi) rents are to l)e applied in reduction of 
princii)a] and interest an account may b(‘. directed (y). After the, 
mortgage is com2)letely satisfied the mortgagor has the lull statutoi-y 
period of twelve years thereafter within which to redeem the 
property before the mortgagee’s possession bet*, nines a bar to 
redemption (//). 

f ). — Morhjmjes hf ivuij of Auinufif Deed. 

Mortgages by 162 . Grants of an annuity for the life of the grantor or for a 
term ot y(‘rt,rs certain, accomimnied by a iiroviso giving tlie grantor 
the right of re])urchase or redemption on prescM’il^ed terms, were at 
one time common securities (/<). In such a transaction the delitor 
grants not the property, but an annuity or rontcharge issuing 
thereout witli a clause entitling him to rejinrehase it on jiayinent of 
a sjiecific saiu. A purchase of a redeeimiblo annuity is not to be con- 
fused with an advance as a loan. In tlie latter case tlio person who 
receives the money remains a debtor, in tlie former case he does not(/. ). 

Grants of annuities are perfectly laAsfnl in thomselves, and when 
untainted by fraud the court will not turn sucli a grant into a 
simple loan of money repayalde ^^itll siinide interest, but the, gran tor 
will have no right to redeem otller^^ise* tliaii in accordance with the 
terms of the grant (/). Where, liowever, the court is satisfied that 
the transaction was intended to be a loan, it will be so treated, and a 
clause for repurcliasing the annuity is considered strong evidence 
that a loan only was intended (;?/). 


(/) Balfe V. Lord (IS 12), 2 T)r .V, War 480. 

(g) Teuton y. Curtin Yow 019. ' 

(h) Fenwwlc v. Feed (1816), 1 Alor. 114, 12,^; Oxle y. Heminq (1686). 
1 Vern. 418, 

f<) While the usury laws were iii force such sc(iurities were ofien entered 
into to evade those laws. A homl fide sale of an annuity, whether for life or 
lor a term certain, did not come A\ithiu the scope of the usury laws. The 
question was not whether the graulee ran a risk or not, but wdiether the 
transaction w\as a bond fide sale or a loan under cover of a sale. If the 
transaction was a sale, the fact, that tlio grantee w^ould necessarily receive 
more than his consideration money, with the legal interest thereon, did not 
invalidate the transaction (Eemnj y. Lynch (1845), 2 Jo. & Lat. 319). 
Where the annuity was redeemable it was looked upon as only a loan and 
an evasion of the usury laws (Floyer v. Sherard (1744), Amb. 19). For the 
Jaw affecting annuities generally, ^4*0 title Kentciiargks and Annuities. 

{k) Knox y. Turner (1870), 6 (Ti. App. 615, per Lord Hatuerlet, L.C., 
at p. 517. 

(1) Prefton y. Seek (1879), 12 Ch. D. 760, 768 ; Secretary of State in 
CoimcQof India v. Bniish Bmpbe Mutual Life Assurance Co, (1892), 67 
L. T. 434, C. A. 

im) Bulwer v» AsUmf (1844), 1 Ph. 422. 
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For the i^roteclion of the graiitees thereof, annuity deeds (/?) must 
be registered, for a mortgagee of land is not, without express notice 
of its existence (o), affected by any annuity or rontcharge for life or 
lives or for any term of years or greater estate deteiminablc on lives 
(diarged upon or issuing out of such land unless such aimuitiy or 
rentcharge has been duly registered llegistration is effected at 
the Land llegistry (^/). 

Sect. 6. — Collateral Tiansacrtnns aceompuHj/ing Morl(fU(fes, 
Sl'li-SKfT 1.- Htiretyshji. 

163. For various rwisons, such as the insufiiciency of the 
secuiity, or 11 u‘ tact tfiat the subject-matter of the mortgage is an 
interest in reversion or the like, third persons, sucli as friends ot tlie 
)>orrowcr, are frequently made ])arfcies to mortgages, to guarjuiiee (/) 
the payment of ])rincipal and interest or interest alone, the perform- 
.nico of covenants, or the maintenance of the security. Altlunigli a 
surety only undertakes for the deianlt of another, the practice in 
mortgage deeds is to make him contract and become hound as a 
]H’iiicipal so far as concerns the mortgagee, but to let him remain a 
surety so fai' as concerns the mortgagor. Accordingly the bonnwer 
and surety usually enter into joint and several covenants for pay- 
ment of principal and interest, with a proviso that although, as 
lietween tlie borrower and the surety, the latter is only a surety, 
yet, as hetwe-en the lender and the surety, the latter is to be deemed 
ii principal dehlor and not to he, released liy any imlulgences given 
to the borrower (.sj. 

Si'ii-SuOT. 2. — Warrant of Attorney, 

164. Tlie advantages possessed by judgment creditors over 
property was the reason which formerly existed for taking a 


(a) x\s to the rccoNory oi luinuilios, see (yonveyanemg and J^aw of 
Property Act, 1881 (44 Ha 45 Viet. c. 41), a, 44 ; Conveyancing Act, 1911 
(1 &2 Geo. 5, c. 37), s. 6; and see titles Distress, Vol. XL, pp. 120, 
121; Eentcharo ks ax d Ax x uitjes. 

(o) Greaves v. TofiM (1880), 14 Oil. D. 563, C. A. 

h)) Judgments Act, 1855 (18 & 19 Viet. c. 15), ss 12 — 14. 

(q) Land Obaigos Act, 1900 (63 & 64 Vict. c. 26), s. 1; see title Keal 
Property and Chattels Real. 

(r) See title Guaraxtee, Vol. XV., pp. 437 ct seq , 443 ei seq. As to the 
]uovi.'4ions of the Statute of Frauds (29 Cai*. 2, c. 3), s. 4, and of the Mercan- 
tile Law Amondmeut Act, 1856 (19 & 20 Vict. c. 97), aliecting guarantees, 
see titles Contract, Vol. VIL, pp. 362 ei seq.^ 370; Guarantee, Vol. XV., 
pp. 454 et seq. 

(s) See P^ncyolopaitha of Forms and Precedents, Vol. Vill., pp. 685, 660, 

741; Vol. XVI., pf). 387, 391. The effect of such a clause is to prevent 
the surety being disc/harged by the lender giving time to the borrower for 
payment of interest or othej’wisc neglecting strictly to enforce his security. 
Ah* to tlie effect oi an aiTangeineut between two principal debtors to 
become principal and surety rcspcctivdy, see title Guarantee, Vol XV., 
pp. 441, note (a), 505, 506, 552, 556, 557. As to effect of concealment or 
misrepresentation on the liability of a surety, see ibid., pp. 543 seq. As 
to theefft*,ct of non-oomphance with conditions precedent, see ibid., pp. 489, 
546. As to the effect of material alterations in tiu' instrument oi surety- 
ship, see ibid.f p. 544. • 
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Sect. $. 
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Form ol 
warrant r>f 
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Formalities 


Hegistiation. 


Bond. 


warrant of attorney to confess judgment by way of collateral 
security, so as to enable the mortgagee to enter up judgment and 
issue execution ; but there is little advantage in it at the present 
day, and in modern practice a warrant of attorney is seldom resorted 
to as a collateral security to a mortgage. 

By a warrant of attorney {(i) the borrower authorises a judgment 
to be entered up against him at the suit of the creditor for a 
speciiied sum ; a defeasance (analogous to tlie condition of a bond) 
is subjoined, wliich i)reKcri))es the use to be made of the judgment 
as a security for the ptiyment of the money advanced and interest, 
and also, if tlui circumstances so require, for the performance of 
ancillary covenants. When judgment has been entered up by 
virtue of this authority the lender acquires the position and 
remedies of a judgment creditor. 

165. A warrant of attorney must be executed in the presence of 
a solicih'r expressly named by the person giving the warrant of 
attornej and attending at his request to inform him of the nature 
and effect of the warrant before it is executed (Z^). The solicitor 
must subscribe liis name as a witness to the due execution of tlje 
warrant, and thereby declare liimself to be the solicitor for the 
person executing it and state that he subscribi's as such solicitor (b). 

If these provisions are not complied with the warrant is deemed 
fraudulent and void, and it is not rendered valid by proof that the 
person executing it did in fact understand its nature and effect, or 
was fully informed of the same(c). The warrant is also deemed 
fraudulent and void, unless it or a true copy thereof is filed in the 
Central Office (Bills of Sale Department) within twenty-one days 
after the execution (t/). The judgment .to be entered up under the 
warrant of attorney must be registered and re-registcred every five 
years in order to give it priority over other debts (c). 

SuinSeci'. 

166. A boiid(y') by way of collateral security to a mortgage was 
formerly given, by an instrument separate from the conveyance of the 
property, for the purpose of suing for the debt ; but as an equally 
effective remedy is given by the covenant for payment in a 
mortgage, the bond has fallen into disuse in ordinary eases. 

Where the money due under a bond is payable by instalments, 
and default is made in payment of any one instalment at the time 

(tt) For iorm, see Encyclopa,*dia of Forms and Precedents, Vol. VII., 
p. 9(>5 ; and see title JuDGMENas and Oruek.s, Vol. XVIIL, p. 190. As 

stamps, see p. 134, fOBt. 

(6) Debtors Act, 1869 (32 & 33 Viet. o. 62), s. 24 ; see title Deeds and 
Other Instruments, Vol. X., p, 394. 

(c) Debtors Act, 1869 (32 & 33 Viet. c. 62), s. 25. 

(d) Ibid., s. 26 ; Central Office Practice Rules, r. 25. 

(e) Land Charges Registration ajid Searches Act, 1888 (51 & 52 Viet. 
0 . 61), 8. 5 ; Land Charges Act, 1900 (63 & 64 Viet. c. 26), s. 2 ; and see 
title JuDqjiENTs and Orders, Vol. XVIIL, pp. 190, 220, 221. 

(/ ) See title Bonds, Vol. III., pp. 79 et seq, ; and see Encyclopaedia of 
Forms Precedents, Vol. II., pp. 626 — 663. As to the recovery of 
interest on a bond, and the total amount recoverable for principal, interest, 
or da'lnages, see title Bonds, Vol. 111., pp. 93—95. 
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appointed, as the condition is broken, tlio bond is forfeited and Sect. 6. 
the plaintiff is entitled to jiulrjiiniiit for the whole penalty, but the Collateral 
court will not allow him to 1gv\ execution for more than what is due Tra^a- 
when the judgiuont is obtained (//). actions 

accom- 

_ . _ panying 

Mortgages, 

Part II.— Parties to Mortgages. 

Sect. 1. —Absolute Owners of Property, 

Sun Sw’T. 1 — (hnfral. 

167. An absolute ow'iiev of property, umillccted by any incapacity Absolute 
arising out of status, cun, in exercise of the plenary powers of owner, 
alienation with \Yhich the law invests him or her, mortgage such 
property (t). Similarly, one of several co-owners, whether joint Co-owupm. 
tenants or tenants in common, can mortgage his individual share 

of the common property ; but in the case of joint tenants such a 
mortgage severs the joint tenancy (k). 

fiuii-SEOT. 2. hifanis, 

168. An infant has no power to bind himself by a contract of infanta, 
mortgage. Any mortgage made )>y an infant, to secure moneys 
advanced to him othervMse than for necessaries (/), is absolutely 

void (ni ) ; and it seems that an infant, although he can contract 
for the supply to him of necessaries (/), is not hahle to repay 
money lent for tlie purchase of necessaries (u), unless the money 
is actually ap[)]ied in payment for necessaries purcliasod, in which 
case the lender stands in the jilace of the creditor who was 
paid out of the money (o). A mortgage given by an infant for 


(^) Sec title JJonds, Vol. HI , p. 1)2. 

(h) Baihy v. Wilkins (17i)3), 2 Stia. 957 ; Ma^fen v. TonrJiet (1770), 
2 Wm. Bl 706 ; Talbot v. Hudson (1816), 7 Taunt. 251. 

(i) (!'o. Lilt. 223 a, where two maxims are cited : “luiquiim cst ingenuis 
liomiiubub ijoii esse hboraui renmi Riiaruni alionalionem,” ami '* Kegulariter 
non valet pactum do ro lueA non alicuandA.” As to tlic (‘vtont, to which 
a restriction on alienation can bo imposed on absolute o\\ lUM'slnj), see titles 
Gifts, Vol. XV., pp. 422, 423 ; Personal PKorEKiv ; Real PitoPEUTY 
AND Chattels Real. 

(/c) York V. iS'fowe (1709), I ►Salk. 158; Be Pollard's Estate (1863). 3 
Do G. J. & Sm. 541, C. A. For joint tenancy and tenancy in comnioii 
generally, see title Real Piioceiity and Chattels Real. 

(l) As to necessaries, see title Infants and (huLDiiEN, Vol. XVII., 
pp. 67 et seq. 

(m) Infants Relief Act, 1874 (37 & 38 Viet. c. 62), s. 1 ; Nottingham 
Permanent Benefit Building Soeiely v, Thurstan, [1903] A. C. 6; and see 
title Building Societies, Vol. III., p. 363. As to alienation of an infant’s 
property generally, see title Infants and Children, Vol. XVII., pp. 78 
et seq. ; and as to contracts with inlaifts, see ibid., pp. 63 et seq. 

(n) 4 Bao. Abr., tit. Infancy and Age (I) 1, [7th ed., p. 356]. 

(o) Marlow v. Pitfeild (17 Id), 1 P. VVms. 658 ; see Be National Permanent 

Benefit Building Society, Ex parte Williamson (1869), 5 Ch. App., 309, per 
Giffard, L. J., at p. 313 ; Yorkshire Badlway Wagon Co. v. Mach^re (1881), 
19 Ch. D. 478. per Kay, J., at p 487, ^ 
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Bocuring money lent for the jnirchnse of neccssai’ies {ii)pears to he 
voidable {y}. 

169 . The court Las, however, jurisdiction in certain specified 
eases to mortguKe an infant’s property and it) deal with property 
vested in an infant as mortgagee (q). 


Srn-SE«T. t3 —Mnrrwl Womei}, 


Married 170 . The power of a lutirried woman to borrow or lend money 

womfiii. mortgage depends on her capacity to undertake obligations and 

alienate property. Any property over which a married woman has 
a power of appointment, or which is her separate property without 
any fetter on alienation, may be disposed of l)y her by way of 
mortgage without the concurrence of her husband (7-). 


Suii-Slii’T. i — Luimim ami PmoMs of IJnsouml Mnid. 

Lunatics. 171 . Whether a person of unsound mind not so found by 
inquisition can engage in a mortgage transaction depends upon 
his general capacity to contract and to acquire and alienate property. 
As a rule, the transactions of such a person are binding unless it 
can be proved that the other party or parties to such transactions 
knew him to be so insane as to be incapable of understanding what 
he was doing («). 

The court has power to authorise the execution of a mortgage on 
liehalf of a lunatic or person of unsound mind(/^), and has also 
power, which, lioAvever, is seldom exercised, to authorise the com- 
mittee of a lunatic to lend the lunatic’s moiioy upon mortgage (c). 


(p) Marhn v. Gale (1876), 4 D. 42Jt, 451 ; see Zoarh <1. Abbot and 
Ballet Fareons (1765), 3 Buit. 1794, 1804; Inman v. hman (1873), 
L. E. 16 Eq. 260. 

(q) See title Ini^a^^ts ai^d Ciixldkex, Vol. XVJl., pp. 79, 81, 82.90; but 
as to mortgaging Die rsiate of an infant tenant in tail m remainder, see 

pp. 90, 9J. When land is vcjsted in an infant as a mortgagee, the 
court in exercise of I he powers given to it liy the I’rnsteo Act, 1893 (56 & 
67 Viet. c. 53), 26, 28, ean inaho an order vesting or releasing and 

disposing of the land in, to or in favour of such pei^on as may he tJiought 
lit; see title Ixfaxts ako (hm.PKEN, Vol p. "84. Where 

personalty is vested in an miant as a mortgagee it is eonceived that the 
eourt has an inlieient jurisdietioji lo deal with such mortgage , aeoNiinn v. 
Hancock (1871), 6 \-h. Ax)p. 850; He Wcllsy Boyef v. Machan, [1903] 1 Ch, 
848 (not following Feto v. Gardner (1843), 2 Y. vVs C. Oh. Oas. 312, and Day 
V. Day (1845), 9 Jur. 785). 

(/’) The rights of married \vomen to hold and dispose of property 
are fully dealt with under title Husband and Wife, Vol. XVI., 
pp. 321 et fteq. As to separate property apart from the Married Women’s 
Property Acts, sec ibid., pp. 341 ci seq. ; and as to dispositions of separate 
and non-soparate property, see ibid., pp. 376 el seq. The law as regards 
restraint on anticipation is stated ibid., p. 363. For a form of mortgage 
by a married woman where the Married Women’s Property Acts do not 
apply, see Encyclopaedia of Eorms and Precedents, Vol. Vlll., p. 661. 

(a) See title Lunatics and Peij^ons of Unsound Mind, Vol. XIX., 
pp. 396 et eeq. 

(h) See ^id., p. 442, 

(c) Ex parle Caihorpe (1785), 1 Cox, Eq. Cas. 182 ; Ex parte Ellice (1821), 
Jac. 234; Norbury v. Sorhury (1819),4 Madd, 191 ; Ridgeways, Jfmors (1825), 
1 Hog. 3f)9. la Ex parte Johnson (1828), 1 Mol. 128, the committee was 
authorised to invest on first mortgage in circumstances which were 
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Sini-Pi'X'T a. —Ihmlrupfs. 

172. When a person is adjudicated a bankrupt, Iiis pro])ertv, 
with some exceptions, passes from him to his trustee in bankruptcy, 
and therefore he cannot mortgage it(d). But he is not nnhfi^r 
mortuuSf and may mortgage whatever property is allowed by law, 
as an exception to the general rule, to remain vested in him{c). 
Thus a bankrupt may mortgage his expectation of a surplus after 
payment in full of debts proved in and expenses incurred in relation 
to his bankruptcy (/), or property vested in him upon trust (7), or 
immovables situated in a foreign country if the lex Ritns permits him 
to do so (//). 

173. Personal property of the bankrupt, acf^uired after his 
bankruptcy, can be effectively mortgaged by liim, before the inter- 
vention of the trustee in bankruptcy, to any person wlio is dealing 
with him in good faith and for value, whether with or without 
knowledge of the bankruptcy (i). 

Independently of this doctrine, a mortgage by a liankrupt may 
be effective as against his trustee in two cases — first where tlu^ 
mortgage is of an equitable chose in action, and the trustee has 
not perfected his title by notice (k) ; secondly, where the trustee has 


of a special character. For forma, see EncycJopjvdia of Forms and 
Precedents, VoL VIII., pp. 571, 572. 

(d) Bankruptcy Act, 1883 (46 & 47 Vict. c. 52), ss. 20, 54^; see title 
Bankruptcy anu Insolvency, Vol. H., pp 87, 88 

(e) Bird v. BMlpott, [1900J 1 Oh. 822, per Fakwell, J , at p 828. 

(f) Tie Evelyn, Ex parte General Fuhfic Works and Assets Go,, |1894] 
2 Q. B. 302. It is not necessary that the bankrupt should mortgage the 
surplus expressly as such ; it W mortgages specific property, and that 
specific property is more than sufficient to satisfy creditors, the surplus ot 
such property is validly mortgaged {Bird v. PhUpoft, snpra, following 
Troup V. Eicardo (1864), 4 Do. (J. J. & Sm. 489, distinguishing lie Ausim, 
Ex parte SkeffieU (1879), 10 Ch. 1). 43 k 0, A., and Be Lendbitler (1878), 10 
Ch. D. 388, A, ; see, also, Be Aibe, Ex parte Bashfoiih (1901), 84 L. T. 
608). 

{g) See title Bankruptcy AND Insolvency, Vol. 1[., p. 16s. As to 
transactions protected by the Bankruptcy Act, 1883 (46 & 47 Viet. c. 62), 
8 . 49, see ibid., p. 182 , Ke Jtobinson's EettJemevf, Gant v. Hobbs (1911), 
28 T. L. B. 121 (mortgage after receiving order, in piirsiianco of request 
made before receiving order). 

{h) Bankruptcy Act, 1883 (46 & 47 Vict. c. 52), s. 168, which, in terms, 
includes under the definition of “ property ” laud, wJicther situate iii 
England or elsewhere. But this provision cannot affect the rule of private 
iuterna-tional law that the lex sitas governs tlie transfer of immovables. 
Under ibid., s. 24, however, the court has power to compel any bankrupt 
withiu its reach to execute such assurance as by the lex siivs would vest 
foreign immovables in the trustee in bankruptcy {Be Ilarrift, Ex parte the 
Trustee (1896), 3 Mans. 46); and see, generally, title Tonflicx of Laws, 
Vol. VI., pp. 207, 208. 

(t) Sec title Bankruptcy anj^ Insolvency, Vol. IT., pp. 164 et seq, 
A mortgage by a bankrupt of icalty, after adjinlication is not rendered 
effectual as against the trustee in banfeuptcy by Ihe fact that it has, and 
the adjudication lias not, been registered in the Middlesex Kemstry {Be 
Cdlcott a/nd Elrm^s Conimet, [1898] 2 Ch. 460, C. A.). As to sucu registra- 
tion, see p. 86, ante, 

{h) Stuart v. Cockerell (1869), L. R- 8 Eq. 607 ; Palmer v. Locke (1881), 
18 Ch. D. 381, C. A, If, however, the trustee gives notice first, of course 
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sLootl by, and allowed the mortgagee to advance his money upon 
the supposition that the bankrupt could dispose of the property (i). 

174. The trustee in bankruptcy, with the (‘onseiit of the com- 
mittee of inspection, may inortgtige any ptirt of the property of the 
bankrupt which lias passed to liira under the bankruptcy for the, 
purpose of raising money for the payment of the liankrupt’s 
debts (//O- A mortgage ))y a trustee in bankruptcy is exempt from 
stamp diitx (a). 

SlT.-SiA''J'. fi . — Vnu CK tf^. 

175. A convict, since he cannot enter into a contract or dispose 
of jiroperty (e), has no power to lend or borrow money on mortgage ; 
but the administrator of a convict may mortgage any jiart of the 
convict’s prop('rty (p). IVoperty which is vested in a convict ujion 
trust or by way of mortgage, except as regards any b(jiieficial 
interest of the convict tlim'ein, does not vest in and cannot he 
mortgaged by bis administrator {([). 

St T. -Sect I\nfufr». 

176. A partner (r) has an implied aiithoiity to pledge or mort- 
gage (otherwise than )>y deed) the personal pro])erty belonging to 
the partnership, and probably also the' n^al estate if dealing iii it is 
om^ of the elijec'ts of the partnership, in order to raise money for the 
carrying on in tlie usual way of the partnei ship laisiness, unless the 
partner so })l(Mlgiiig or mortgaging lias in fact been precluded from 


his title prevails (J?e Deally Ex pinlc ()()'irt(d lieceircr, |1899] 1 Q. B. 688, 
following Mci'cerY. I'aHs (hlirui (1897), 4 Mans. 1)63). 

(1) TroiKjhiun v. Gillet/ (1766), Amb. 63f) , lie Oiuigheijy Ex Ford 
(1876), 1 Ch. I). 521, (\‘A , per Jessel, M.li., at p. 528. As to the ell’ect 
ot a trustee in baijlvru[>tcy standing by, see lie Bourne, Ex parie Bourne 
(1826), 2 Crl &; J. 137, U1 ; Engelbach v. SUon (1875), L. U. 10 C. P. 
645 ; Be Fronvc, Ex parle Tinker (1874), 9 (3i. Ap|). 710 ; Re Rawbone'H 
Trust (1857), 3 K. & J 470; Tucker v. Hernaman (IS53), 4 Do (t. M. & G. 
395, (■ A. ; and title TiANKRei'Toy and Insotatauv, Vol. II., p. 166. 

(/a) Bankruptcy Act, 1883 (46 & 47 Viet c. 62), s. 57 (5). A mortgage 
by a trustee in baiiknijitey should relieve him of personal liability and should 
provide that h(‘ shall not Ix^ hound personally to do .anything in contra- 
vention ot llie r»ankru])tey Acts and Rules. A leeeiver cannot mortgage 
on the strength oi a rec(‘Jving ordor {Re Wells and Orofly Ex parte Official 
Receiver (1894), 2 Mans. 41) As to the power of a liquidator to mortgage 
the company's assets, see title Goaicanies, Vol. V , ])p 446, 573. 

(ti) Bankruptcy Act, 1883 (46 ik. 47 Viet, c. 52), s. 144. 

(o) Forfeiture Act, 1870 (33 & 34 Viet. c. 23), s. 8. For the definition 
of the word “ convict,'’ see ibid., s. 6, and as to tvlien a convict ceases to 
be subject to the operation of the Act, see ibid., s. 7. 

ip) 1 bid., s. 1 2 The admuiisl i at or must act bona- fide {Carr v. Anderson, 

[19031 Kli 90; ailinned, 1903J 2 Gb. 279, C. A.). The Forfeiture Act, 1870 
(33 34 Viet. e. 2.3), does not appear to give the administrator power 

Lo invest capitnl moneys of the convict upon mortgage, but semble he 
may under ibid., s. 18, so invest the income of the convict’s property; and 
see, generally, title Ckiminal Law a^jd Piiocedure, Vol. IX., pp. 429 et seq 
For a form of conveyance of a convict’s estate, see Encyclopsedia of 
Forms and Precedents, Vol. XII., p. 546. 

iq) Trustee Act, 1893 (66 & 67 Vict. c. 53), s. 48. 

(f) Alirnitedpartner under the Limited Partnerships Act, 1907 (7 Edw. 7, 
0. 24J, has no power to bind the firm (ibid., s. 6 ) ; see title Partnership. 
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thus acting, and the person with whom he is dealing either knows 
that he has no authority or does not know or })elievH him to be a 
partner (ai). A partner cannot validly mortgage partnership pro- 
perty, known to be such by the mortgagee, to secure Ins ])ersonal 
debt, without the knowledge and consent of the oilier jiaitners (f), 
and the burden of piovijig such consent rests on the niortgagiio (/O- 

This autliority to mortgage tlie jiroperty of the partnership con- 
tinues after dissolution so fai’ as may be necessary to wind up the 
affairs of the partinirship and to complete transactions begun but 
unfinished at tlje time of dissolution (b). 

But neither dining the coiitiiiuanco of the partnership nor after 
dissolution can one jairtiier execute a mortgage deed of ])artnership 
proj)erty so as to bind the otluir partners (r) unless sjiecial authority 
is given him to do ho(</). It is further conceived that, except in 
the case above mentioned, he cannot, in the ah.senci'- of special 
authority, execute an equitable mortgage of real estate, belonging to 


(«) Partnership xVet, ISUO (53 54 Vict c 3U), s. 5 , JUilchatl v. 

(1853), 4 De G. M. & G. 542, C. A (equitable mortgage of shares) ; liv 
Ogden, Ex 'pmte Lloyd (1834), 1 Mout. & A. 404 (equitable mortgage ol 
trade fixtures) ; He Lithe tltmd, Ex pu le Bowden (1842), 2 Mont. 1). De G. 
574 (mortgage of a shiji) ; lint one paitner cannot mortgage the whole of 
the future profits of a voyage in the sliape ol unearned IreigJit (t/ama v. 

(1800), 1 De G. F. & J. 373, C. A.). See also the analogous e-asca 
on pledges (Ex pnite Bonhonus (1803), 8 Yea. 540, distinguishing Jlope v. 
C'a«t(1774), cited 1 East, 63, and Hhirreff v Wilkn (1800), 1 East, 48 , Huifeg 
r. Taylor (1810), 13 East, 175 ; and sec, geueially, title P.MiTNEUSiiip. 

(t) Shinrff v. Willcfi, itapni , Wtllinson y. bJyhifn (ISOO), 14 \V. If,. 470, 
following Yoiuuf v, Keighly (1808), 15 Ves. 557, ami Allifti \. Eiihre (1810), 
4Ma,dd. 404 ; (^avander Bnlfeel (1873), i) Gb. App. 70 , see also HuUry 
V. Taylor, supra, per Jjord ,Ellenbouou<ui, at p 182. AVheie the 
mortgagee does not know that the property mortgaged is paitnershi\) 
property, the mortgage is good (Held v. Jlollinsheud (1825), 4 D. &. G 
807, following Haha v. Hyland (1819), Gow, 132, and Tapper v. Uaylhonie 
(1815), (Uiw, 135, 11 .) 

(a) Hnailh Burridge. (1812), 4 'rauiit. 084 ; He Wardley, Ex pade Thorpe 
(1830), 2 Deac. 10 ; Ptanidand v. M*Gasiy (1830). 1 Knapp, 274, P. C. ; 
Leverson v. Lane (1802), 13 (\ 13. (N. s.) 278. 

(h) Partnership Act, 1890 (53 & 54 Yict. c 39), s. 38 ; Butcliait v. Dtessrr, 
supra; He Clough, Bradford (.Commercial Banking Co. v. Gare (1885), 31 
Ol. D. 324 ; He Bourne, Bourne v. Bourne, [1900] 2 Gh. 427, C. A., follow- 
ing Zawf/wifad’/? Trusts (1855), 20 lieav. 20, and He Hyan (1808), 3 J. K. 
Eq. 222 ; but a Imiikruiit partner is deprived ol such autliority (Partner- 
ship Act, 1890 (63 & 54 Vict. c, 30), s, 38). 

(c) Harrison v. Jackson (1797), 7 Term Pep. 2t»7 ; ^tcightz v. Egginton 
(1815), Holt (N. P.), 141 ; see also Uawkshaw v. Harkins (1819), 2 Sw^an 
539 (wiiere a distiuctiou is suggested between a deed ol l elease and a deed 
of grant) ; compare, liowever, Juggeewun-das Keela Shah v. Hamdas Brij- 
bookun-das (1841), 2 Moo. Ind. App. 487. But wdieu a partner executes a 
mortgage deed on behalf of the linn, the partner may be bound though the 
firm is not bound (Elliot v. Davis (1800), 2 Bos. & P. 338 ; see also 
Bawhshaw y. Parkins, supra , CumherlegeY. Lawson (1857), 1 C. B. (N. s.) 
709), unless indeed he shows that his signature was conditional upon the 
firm being bound (Cumherlege v. Lawson, supra ; see Anti^am v. Chace 
(1812), 15 East, 209 ; Browniigg v. Ha^ (1850), 5 Excli. 489 ; Gordon v. 
Ellis (UH), 7 Man. & G. 607 ; Hawkery. Hallewell (1856), 3 G. 194). 

(d) Steigliii: v, Egginton, snpra. The common law requires that the 
authority shall be contained in a deed ; and it is not enough either at law 
or in equity tliat the agreement eonstituting the partnership is under seal, 
unless it contain a particular authority to the pariners to execute Ueeds 
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the partuorsliip. If a partner executes a deed for himself and his 
paiinor in the presence and hy the authority of his partner, such 
execution operates ns an execution by both (e ) ; and though a 
mortgage deed, executed by one ]>artner alone, is not at law binding 
on the lirm, yet it may be a good security in equity (/). 

177. Wlirre fi firiii pn)[)f‘i‘iy, and fiiiPsciiiiOJitly an 

alteration in th<’ firm occurs, AAlietlior by the retireJiient or tho 
lulmiBsiou of a jiartner or partners or by l)oth, the moitgage is not 
affected. Ihit if the mortgage \va.s not made by d6ed(,v;, its scope 
may lie enlargf'd or restricted, after an alteration in the partnershij)^ 
]>y parol agnmiient witli the creditor, wlioUier express or implied (A) 

178. If a partner mortgages liis own share in the partnership, 
tlio mortgag(‘e Lakes subject to e(jiiities subsisting between the 
])arLners (0. Such a mortgagee is not entitled during the con- 
tinuance of tlie [)aitn«‘rship to interfere in the inanageiiient, or 
to re(|nire accounts, or to insja'ct the books of the partnershi]) busi- 
ness (A). IJe is entitled to Jiii nupiiry as to tlie valu(‘ of the share 
at th(‘ date ^Nlieii lie took possession under his mortgage ; hut, if a 
dissolution of llui pariuership has jireviously taken place, the date 
of disHolntioii is tlio date at winch tlie necessary accounts ought to 
be iiikmO), lie may (iiforce liis security by an action for an 
account and U)r<‘closure (m) ; and if the mortgage is made by deed, 


oil bcliiill of tlie linn (IJon'ison v. Jachaon (]7!)7), 7 Tciiii Jtep. 201, per 
Lord Kkntion, CJ., at i». 210). 

(e) Bull V. DuiiHlen'ille (1791), 4 MVriii Kep Illll, ajipiovod by Lord 
LoTJOHBOKocon, Tj.(- , in Bum v. Bunt (1798), 9 Ves. o'JIJ, 578; see also 
Bt'ution V. Burton uvd iMilh (1819), 1 (Mill. 707. 

(/) Be Wilaoii, Br patte BosumptH (]847)/l)e ({. 4,‘i2. 

(g) lie Hophinx, Kj' paiie Hooper (1815), 2 Uose, 328 ; JJitnL of t^coUatid 
V. Chrietie (1841), 8 (M. Fin, 214, 11. L. But though a mortgage made 
by deed raiinot I'C varied by parol agreement, it would appear from Be 
Bonon, Ei parte f*art (1835), 4 Deac. &, Ch. 42(i, that a iiarol agreement 
may create an e(|uitiihle mortgage by or to the new firm subject to the 
prior legal moiigago by deed 

{h) Ex parte Kensington (1813), 2 Ves. & B. 79; Re AhleU, Ex parte 
Lloyd (1824), 1 (11. & d. 389; Be Wotiers, Ex parte Oakes (1841), 2 Mont. D. 
& i)o G. 234; Be Lendon, Ex parte Lane (184(5), De G. 300; see also 
Be Burk ill, Ex parte Nettleship (1841), 2 Mont. D, & Be G. 124. 

(i) Partnership Act, 1890 (5.3 A' 54 Viet. e. 39), s. 31 ; Smith v. Parkes 
(1 S52) 1 (5 Beav. 115; Kelly v. Hutton (1868), 3 Ch. App. 703 ; Be Garwood's 
Trusts, Ganvood v. Faynter, [1903] I Ch. 236 ; Bee also Whetham v. JJavey 
(1885), 30 (ffi. 1). 574. But compare Watts v. Driscoll, [1901] 1 Ch. 294, 
C. \ , where it was held, distiiiguislimg Kelltj v. Hutton, supra, and Whetharn 
\ huvey, supra, ihnt an assignee ol a share m a partnership is not bound by 
a subseqiK'iit agreement bet ween (lie assignor and another of the partners 
lor tlie Half* to sm h other partner ol .such share, though the transaction be 
bond fide. A inoi tgage of a shave in a partnership is not a mortg.' ge of 
(chattels but of a eUose in action, and need not be registered as a bill oi sale 
(Be Bainbridge, Ex parte^leicher (1878), 8 Ch. 1). 218). For a form of 
equitable luortgagf* of a share in a partnership, see Enoyclopa?dia of Forms 
and Precedents, Vol. VITL, p. 73(\ 

(k) PaaMiuerHlnp Act, 1890 (53 k 54 Vicl. c. 30), s. 31 ; see, generally, title 

l^ARTNlflUSnl I‘ 

(l) Paftnership Act, 1890 (53 k 54 Viet. c. 39), s. 31 ; Wlielham v. 
Daoey, stfpra. 

{mp Ifhetham v. Dareij, supra; Bedmayne v. Forster (1866), L. R. 2 Eq, 
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he h'.is })robaljly a power of sale aud a power to appoint a 
roceiv()r(/4). 

179. A ])artnor has aulliority to lend the moneys of the firm 
upon rnortga^To, when Kiich a tiansaction is part of the ordinary 
business of tlio linn (n); ljut a ])artner has us a rule no authority 
to take as security any propcjrty to which a liability is attached (/>). 

SncT. 2 . — T/imitvd Owners of Propcrft/. 

Suu-Skct. 1 . — 'rcuants in Tail, 

180. A tenant in tail may inortgaj;e the lands or other tenements 
entailed with or without barring his estate tail (//). If he completely 
bars his estate tail (/’), the mortgage will vest in the mortgagee the 
same estate as if tlio mortgagor wore entitled in fee sim])le. If he 
partially bars his estate tail, so as to create a huso fee, the mortgage 
will vest 111 the mortgagee an estate which is iiniin])eachable during 
the survival of any issue of the tenant in tail, hut which is voidable 
upon the death of the survivor of such issue by any person next 
entitled in remainder u]>on the estate tail(.s*). If he purports to 


407 ; see also Bentley v. Bates (1840), 4 Y. &r C. (ex ) 182. The mortgagee’s 
action tor an account will not be stayed because of an arbitration clause in 
the ]jartiiershii) dot'd, at any rat<^ wlioio such clause does not embrace 
persons claiiuing through the i)aituers (Bounin v. Seame, [1910] 1 Ch. 
732). 

(n) ronveyaiieiui; an<l Laiv of l*io]>erty Act, 18SI (44 & 45 Viet. c. 41), 
BS. 2 (vi ), 19 ; but a bill ol sale m the statutory loriu is not a mortgage 
])y deeti within the meaning of ibid.y s. 19 (CaleeU v. Thomas (1887), 19 
Q. 11. 1). 20a,0. A). 

(o) Weihetsheim's Case (1873), ^ ('ll. App. 831. 

(p) Such as partly paid shaics lu a company; sec Niemann v. Niemann 
(1889), 43 Ch. 1), 108, 0. A. ; compare Weiheisheim's (hisCy supra. 

(q) I'^r aioim, see Encyclopicdia of Forms and Precedents, Vol VIII., 

p. OOc). 

(/) As early as Taltarum's Case (1472), Y. B. 12 Edw'. 4, fo. 19, it waa 
decided that an estate t.ail could bo barred, and as early as Boitmgton's 
(Manf) Case (1012), 10 Co. llcp. 35 b, it was decided that no provision was 
valid whicliri'stric tod the bailing of an estate tail, and the same rule ap])lica 
1-0 the eiilargcmciit of a base fee {Dawkins v. Penrhyn (Lord) (1878), 4 App. 
Cas. 51, 04). Since the 31st December, 1833, the procedure by which 
estates tail can be barred is governed by the Fines and Recoveries Act, 
1833 (3 4 Will. 4, c. 74). As to estates tail and the method of disentailing 

such estates, see title Real Pkopehty and Chattels Real. There arc 
t hree classes of persons who cannot bar their est-ates tail under any oircuin- 
si,anccs : (I) tenants in tail of lands, the reversion to which is in the 
Pi own, or tenants in tail who are by any Act of l^arliament restrained 
from barring their estates tail ; (2) tenants in tail after ])ossibility of issue 
t'xtinct ; (3) issue inheritable in tail in respect of their expectant estates 
tail (see Fines aud Recoveries Act, 1833 (3 & 4 Will. 4, c. 74), ss. 1^, 20). 
Tenants in tail within class (1), except where the entailed land irOT pur- 
chased with money provided by Parliament in tbnshlcration df public 
services, and tenants in tail within cla§s (2) ha\r© the sainej^wers of 
mortgaging as tenants for life (Settled Laud Act, 1882 (45 & 46 Wet. c. 38), 
s. 58) ; see p. 99, post. 

(if) Fines and Recoveries Act, 1833 (3 & 4 Will. 4, c. 74), ss. 34, 3S. This 
applies also to a tenant in tail in remainder (Hankey v. MtiHm (1883), 49 
L. T. 660, following ThetCase of Fines (1602), 3 Co. Rep. 84 a). A con- 
tract by the tenant in tail to convey the fee simple will not, if the 

^ H.L.— XXI, ‘ S 
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create by his mortgage a fee simple or any interest which will not 
determine at or l)efore his death, but not so as to bar his estate tail, 
the mortgage will vest in the mortgagee an estate which is uniin- 
peachable during the life of the mortgagor but voidable upon his death 
by the entry of the issue in tail(/). If, however, he creates by 
his mortgage an estate or interest which will not outlast his life, 
such estate or interest will not be subject to defeasance. Where a 
tenant in tail in possession of freeholds mortgages the fee simple 
of the lands entailed, and the mortgage deed is duly enrolled (o), 
the estate tail is wholly barred. If he is a tejiant in tail in 
remainder, the estate tail will not be wholly barred, unless the 
consent of the })rotector of the settlement is obtained (M, or there 
is no protector in existence, but the moi’tgage will create in the 
mortgagee a base fee, which, however, will be capable of enlarge- 
ment into a fee simple, if there ceases to be a protector, or if the 
protector subsecpiently gives his consent (r). 

181 . "Where tlie tenant in tail mortgages the lands entailed so as 
wholly or partially to bar the entail, the entail is so far barred not 
only at law but in equity despite any provision in the deed to the 
contrary, and the equity of redemption is not resettled, but if the 
mortgage is only of an estate pur avirv vie tjr a term of years, 
or creates an interest, cliarge, lien, or incuml)rance in or upon 
the lands entailed, the estate tail is barred only so far as is 


toTiant ill tail dios liofoTc ooiivt^Ting, be oiiforcf'd aganist tlio isKiie in 
tail (AAL V. Ihnj (1749), 1 Sen 218; !h,nion v. UMon (1755), 2 
A^'es. Son. 031, por Lend IIaiuiWU’kFi, L.(\, at p. 034), or against the 
remaindeniiaii, iiiilcHs, as m Pnfve v. Jiunj (1853), 2 Dnw. 11, ho was a 
party to tlio mortgage* %iaiisactioii. ♦ 

(i) Doe d. Daniel v. Wooflio/fe (1849), 2 JI. L. Tas 811, f(>llowing MaeltU 
V. Clerk (1702), Holt (k. b ), 015 ; seo :i1m) (1900), 50 Sol. Jo. 570, 591. 

{a) Eiirolniont w t'oriuoily m tho Court ot ( liancoiy, but is now offootod 
in the Enrolment Dopaitimmt of tho (Vntial Otliee (P. S. (\, Ord. 01, 
r. 9; Einos and Keeoveiios Aet, 1833 (3 4 Will. 4, c. 71), s. 41) 
Mortgages ot c.opyliolds do not recpiin* to lie enrolled otlu'iwise. than hy 
entry on tlie court rolls ol the manor (t/iwZ., s. 54) ; sei* ahso, as to enrol- 
ment, mid., ss. 73, 74. So long as a di.seiit ailing deed is <*n rolled within six 
months of execution, it does md matter that it. is enrolled after the 
death of tho inorlagor tenant in tail {He Picra'ii Kdaie, Ejr parie Browne 
(1803), 14 I. Ch. K. 452); and se(3 Whitmore- Sea rle v. Whtimore-Searle, 
[]9()7J 2 Cli. 332. It IS neccsrs.uy that an equita.})le tenant in tail of copy- 
holds should enrol liis dispoMlion thereof, and an indorsement hy the 
steward of tho manor on a disentailing deed that tho sarrni was ])rodiicod 
l)(‘fore liim at his rcsideiiec is not a stltlieimit enrolment. (/>o?/d v. Bawle 
(1800). 14 \V. R. 1009; see also Morgan v. Morgan (1870), Jj. R. 10 Eii- 
99). 'rhe eiirolrnoiit in the case ol an eqiiitahlo (istalo in (tojiyholds, as 
in the (*asc of frooho]^ must take place within six moiitlis of execution 
{(iibhons v Snape (lOW). 1 De 0. J. & 8m. 621, A., following Ilonywood 

V. FoH^r (No. 1) (1801), 30 Beav. 1). For forms of mortgage, see Encyclo- 
pftidia ofiiF'Forms and ]tocedents, Vol. VIII., ji. 553 (by tenant in tail in 
possession), and p. OCywy tenant in tail in remainder). 

(h) E’er the dehiiitioli'and po^f*rs of a protector of tliei settlement and 
the way in which lie is appointed, see title Reab Pkopeutt anu (hiATTEUS 
Keal. • 

(c) As to thp enlargement of a base fee, see Ezines and Recoveries Act, 
1333 (3 & 4 VViU. 4, c, 74), S8. 19, 35, 39, and title Real Propeett and 
Beal, 
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necessary to give effect to the mortgage, interest, charge, lien, or 
incumbrance (f/). 

182. The law as to a mortgage of freeholds by a tenant in tail 
applies to a mortgage of copyholds so far as the circumstances of the 
different tenures will admit (<?). A mortgage by a tenant in tail of 
the legal estate in cojiyholds must be made by surrender to the 
mortgagee, but a mortgage of the equitable estate in copyholds may 
be made either by surrender or grant}(/). 
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183. A deposit of title deeds by a tenant in tail with or without Agreement to 
an agreement to execute a legal mortgage will not bar the estate *^‘sentaii. 
tail, so as to constitute an equitable mortgage of the fee simple (//). 

But an agreement to execute a legal mortgage, or otherwise to bar 
the estate tail, may be specifically enforced against the tenant in 
tail himself (//). 


Sub-Sect. 2.— /-im/Zc./ Owners of Settled Lund under Statutonj Powers, 

184. A limited o\Aner of settled land may mortgage it or any Lmutod 
part tliereol (/) where money is required for the purpose of enfran- 
chisement (j) or of e({uality'of exchange or partition (/r), or of dis- ‘ ‘ 

charging any existing incumlirance (/), or, if directed by the court, 


(d) Fiu(‘s and INicovorics Act, 1823 (2 & 4 Will. 4, c. 74), s. 21. The 
proviso lor r(MloTii])tiou may r(‘vive tlic uses of the original settlement (AV 
Oienden's Settled Pstnles. (irenden v. t'huiman (1904), 74 L. .1. (eii.) 234). 
As to moTti’aj’iiig io s(‘cure innintcnance for an infant tenant in tail, son 
fOle IVKANTS A\n CfllLDIiEV, Vol. XVIJ., p. 90. 

(c) Pines and Ih-coveiies Act, 1822 (2 IL 4 Will. 4), c. 74), s. 50 As to 
hairing tin* entail in the ca^e ol cftpyliolds, see tiile (Vipyuolds, Vol. Vi'll., 
].p. 71, 72. 

(f) Fines and Keco\ cries Act, 1822 (3 iV 4 Will. 4, e. 74). ss. 50, 52. 

(r/) Ibid., ss. 40, 47. By ibid., s. 47, it is provided that defects in the 
execution ol’ any dcicd, the etTcct ot which, but lor such defects, would be 
to diRciita.ll lands entail(*d, should not. he supplied or assisted in equity; 
hut this <locs not d(*prive the court of its iiihereut power ol rcctificatron 
of disentailing deeds on tlic ground of mistake [Hall-Dare vt Hall-Dare 
(1885), 21 ('h. ]). 251, A.). As to the nature of such reliof, see title 

Mistake, p]i. 21 etseq., ante. 

ih) Specihc perlormance was ordered of an agreement to execiitf' a dis- 
eiita-iliiig deed in Bankes v. Small (1887). 26 FJi. 1>. 716, 724, Ch A. ; see also 
Sutton V. Stone (1740), 2 Atk. 100, and Lewin v. Duneomhe (1855), 20 Ileav. 
298. But in Dav\e v. Tollemavhe (1856), 2 Jur. (n. s.) 1181, the court 
refused to compel a bankrupt tenant in tail, who had merely covenanted in 
the mortgage deed for further assniance, to execute a deed disentailing the 
property comprised in the mort gage. As to specilic performance generally, 
see, title" Specific Performance. 

..(t) For forms, see Kncyclopjr<lia of Forms and fteirdenfs, Vol. VIII., 
pp. 572. 578, 622 ; and generally, as to tlu^ pow'ers M tenants for life under 
llie Sell led Laud Acts, see l.ith*. Settlements. ^ 4 

( ) ) See title (hipyiiOLDS, Vol. Vlll., ji. 130, * 

(A ) Settled Laud Act, 1882 (45 & 46 Vict, c. 38),i|^18. The mioxiey raised 
is capital *moiiey (ibid.), and as to its aj^plicatioh, see ibid., aif'22 ; title 
Settlements. For a form of summons where the mortage money is to 
be paid int.o court, see Settled Land Act Rules, 1882, Appendix, Form 11 
(Stat. It. A 0. Rev., Vol. XI L, Supreme Court, Kiigland,.|^. 743 et eeq.). 
As to paititioii tzcneialij* see title P vktition, pp. 809 < ' seq.. post » 

(1) Settled Land Act, 1890 (53 54 Vict. c, 69), s. IL The pow*;r« 
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of raising costs ordered by tlio court to bo paid out of the settled 
property and raised by mortgage (m), or for the purpose of giving 
effect to a contract to mortgage entered hito by his predecessor in 
title, if such predecessor could have made the mortgage effective 
against his successors in title (n). 

When a limited owner effects a sale, exchange, or partition in 
pursuance of the statutory ])owers(o) conferred ii})on him, and there 
is an incumbrance affecting land so sold, exchanged or partitioned, 
the limited owner can, if he obtains the consent of the incumbrancer, 
charge the incumbrance on any other part of the settled land by mort- 
gaging either the fee simple or a term of years created therein (7;). 

given by the Settled Land Act, 1890 (5.3 tSc .54 Viet. 0 . 69), s. 11, extend 
80 far as to allow a tenant for lile under two deeds, each eoin prising 
different property, and forming together a comi^ound settlement (see 
title SETTi.EMKN^rs), to charge the property passing under one deed 
for the purpose of discharging an ineunihrance on jiioperty iiassing under 
the other (He il/misonV (l.ord) l^^etUeinenty [189H] 1 t'li. 437). or to enable 
him to charge prop(‘rt.y free from any mortgage debt, l>ut subject io 
annuities created by the settlement, in older to discharge other pro- 
perty, subject to mortgage debts and the annuities from such debts 
(Tlampdcn v. BuclingluiminJiirc (Earl), [1893| 2 fh. 531, A ). Tn lie 
(Clifford, FicoUv. Clifford, [1902] 1 t-h. 87, it was held that the Settled Land 
Act, 1890 (53 k 54 Viet, c 69), s. 11, was not limited to cases where the 
mortgagee called in liis money, but extended to all cases where money was 
reasonably requ]r<‘d having reg.ard to the cinMiinstanees of the settled land ; 
8oe also as to the scojie ol this provision. He ('ouUfi' Stilled Eslaleff, [1905] 
1 Ch. 712. As to what is an '' ineuinbraiice ” within this provision, see 
Hampden Y. Buchinglmnifdiirc (Eail), sapra (w'here a IHe annuity W'as held 
not to be such an iiiciimbraiiee) ; He Smdh'n flefiled Eafafett, [1901] 1 (3j. 
680 (where expenses charged upon settled land under the IMihlic Health 
Act, 1875 (38 & 39 Viet, c. 55), s. 2.57, w'ere held to be sucli au inciimbranee) ; 
He StrangivaifH, Jlirkleg v. Shaagmigti (JS8G), .3i t'h. I). 423, C A , and 
Anneelcy v, WoadJtouse, (1898J I I 1» 69 (in which two eas(‘8 tlie question 
whether a trust for jiecuinulation constitutes an iiicumbranco is discussed) 
The method of raising ex])enRes ])ayable under the Trivate Street Works 
Act, 1892 (55 & 56 Viet. c. 57), s. 17, 1 ‘rovided by ihid , is alternative, 
and does not take aw^ay from the tenant for life the light to pay such 
expenses himself and mortgage the settled laud under the Settled Laml 
Act, 1890 (53 & 54 Viet. e. 69). s. 11 (He Hiezi, Scrivener v. Aldndge, 
[1907] 1 Ch. 67) ; we title IIhuiw^ats, Stkeets, and Bridges, Vol. XVL, 
pp. 235, 236. 

(m) Settled Land Act, 1882 (45 & 46 Viet. c. 38), s. 47. "I'liis provision 

not limited to costs, charges, and cxxieiises incurred in respect of an 

application to the court, bui when the eouit has ordered th(i e.osts of an 
abortive sale to be paid out of capital moii(\ys as being propm’ly incurred 
under the Act, it may by virtiu* of this provision direct that such costs be 
raised by means of a charge on the settled land (He SmitK’a Settled Estates, 
[1891] 3 Ch. 65). 

(n) Settled Land Act, 1800 (.53 & 54 Viet. c. 69), s. 6. As to tiie power 

of a limited owne,r to bind his siie.cessors in title, see Settled Land Act, 
1882 (45 46 Viet, 38), s. 31 ; He Cleveland's (Dale) ScAtled Estates, 

[1902Jj2 Ch. 350, and, generally, title Setti.kiments. 

( 0 ) Aft|k> the ])ower8 conferred on limited owners by the Settled Land 
Acts (see title SErTijita|jNT.s), secs titles Partition, pp. 815, 818, post; 
SAJ.E OF Land ; SettiSment.s. •* 

(p) Settled Land Act, 1882 (45 & 46 Viet,, c. 38), s. 5. A rentcharge 
CTCated^iuder the Improvement <»f Land Act, 1804 (27 vV 28 Viet. c. 114), 
is an jnc urn brail ee within the meaning of this provision, and part of the 
land s^ubject to such reiite-harge can be sold fri*e tlieretrorn, ami the rent- 
oharge, if the owuier tUeiCiff r.msents, chained upon the unsold land (He 
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The power of a limited owner to mortgage the whole Shot, a 
property subject to the settlement cannot be assigned by him (q) ; Limited 
nor can it be released by him, nor will any contract by him not to Owners of 
exercise it be enforceable (r) ; nor can it be negatived or restricted ‘ 
by any provision in the settlement, nor will any attempt by the sfatntoiy 
settlor or any other jicrson to negative or restrict it be of any power to 
effect (?). mortpage 

t apable 

186 . Evei’y person who is a tenant for life, or who has the 
powers of a tenant for life witliin the meaning of the Settled Land 
Act, 1882(0, is a limited oAvner capable of exercising the powers owners, 
of mortgaging given by the Act (a). The limited OAVuer, in the 
exorcise of his statutory poAvers, must have regard to the interests 
of, and is in the position of a trustee for, all persons entitled under 
the settlement (r). 

186 . A limited owner, before exorcising his statutory pnAv(u' of Formniit.icfl 
mortgnging the settled land, must give to each of the trustees of to 

the settlement and to tlieir solicitor one month's notice by ])osting 
registered letters to each of them respectively (ri). Consequently, 


Strafford {Earl) and Mapleff, [1890] 1 Cli. 235, C. A.); and see title 
Land Tmpkovement, Vol. XVIII., ji. 297. 

iq) Settled Land Act, 18S2 (45 & 40 Viet. c. 38), s. 50, A marringe 
settlement by a tenant for life is not an assignment witliin llio meaning of 
this prohibition (Settled Jjaiid Act, 1890 (.53 Sc (54 Vict c. 09), s. 4). Hank- 
rnptcy does not prevent a limited owner from oxoicisiiig Ids siatutory 
powers {Re ManseVs Setlh'd Estnteiif [18S1] \V. N. 200); see title Bank- 
ruptcy AND Insolvenca", Vol. 11. , p. 146, noto ip). 

(r) Settled Land Act, 1882 (45 & 46 Viet. c. 38), ss. 51, 52. Bnt there 
is a distinction betAveen limitations which do not bring into existence a 
limited owner and limitations which, though they bring into existence a 
limited owner, are accompanied by rcstrictioiiws limiting or taking away the 
statutory powers of limited OAvners {Re llazle^n Settled Estates (1885), 29 
(’h. 1). 78, C. A. ; and Re Atkinson, Atkinson v. Bruce (1886), 31 Ch. D. 
577, 0. A.) 

(s) See title Settlements. A provision giving the trustees the poAxers 

of a tenant for life is an attempt to restrict tlie powers of the actual tenant 
for life {Re Clifheroe Eshde (1885), 31 Oh. T). 13.5, C. A.). The settlor, though 
ho cannot diminisli, can enlarge the statutory poAvers of the tenant for 
life (Settled Land Act, 1882 (45 46 Vict. c. 38), s. 57). 

(0 45 & 46 Vict. c. 38. 

I'll) As to tenants for life and persons having the powers of a tenant for 
lif(^ under the Settled Land Acts, see title Settlements. 

{V) Settled Land Act, 1882 (45 & 46 Vict. c, ,38), s. 53. This provision 
does not alTcct the tith* of the estate mortgaged by a tiuiant for life, but it 
affects the tenant for lib' personally with liability as a trust(*e {Re Ailehhury's 
{Marquis) Settled Estates, [18921 1 Oh. 506, 535, (-. A.). 

(a) Settled I.aml Act, 1 882 (45 iV lli Viet. c. 38), s. 4.5. A Inistec may by 
WTiting under bis band :iece])t less than one month’s imtiee, orw^aive notice 
altogether (Settled Land Act, 1884 (47 A 48 Viet. c. 18), s. 5 (3) ). Jhid., 
8.6(1), which allows the notice to bo of a general intention only, does 
not appear to ajqily to mortgage's, and in every case of mortgage the 
limited owner should spi'cify in his* notice the jiartieular mortgage 
intended (see Re Raj/^s Selllrd Estates (1884), 25 Oh. D. 464, 409). The 
notice must be given one montb before the actual eKccutiifn of thi; 
mortgage deed (see Marlborough {l^uhe) v. Stnioris (1880), 32 <3i. D. CIO). 
Notice cannot be given by the ronnnittee of a lunatic until he has oJbtaincd 
the leave of the court (Re Rap's Sttfied Estates^ supra : see title LuNAyics 
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trustees of the setllement must bo in existence for the purpose 
of being served with such notice and also of receiving the mortgage 
money (h), 

187 . A deed of mortgage, executed by a limited owner, and 
expressed to convey the whole estate or interest com])rised in the 
settlement, has the* hdlowing statutory effect. It will override, so 
far as it is expressed or intended to operate, all the limitations, 
powers, and ]jrovisions of the settlement, and all estates, interests, 
and charges subsisting or to arise thereunder (r). It will, however, 
be subject to all estates, inhu'ests, and charges having ])riority to 
the settlement (^). It will not override any estate, interest, or 
charge conveyed or created for securing money actually raised at 
the date of its execution (r) ; nor any lease or easement, or right 
of common or other right granted or made for value by the limited 
owner or any of his ])redecessors in title or any trustees for him or 
them (/). 

SuT3-Sect. S. — Limited Owners with ]\qtress Poirer, 

188 . Before 18ft 3 it w'as a common practice to insert in settle- 
ments an express ]K)\ver(f/) to mortgage the setth'd property for 
certain enumorai(Hl purpos(‘S. This power was usually given to 
the trustie s of the settlonujiit, to be exercised by them, with the 
consent or by the direction of the tenant for lilo; hut it might 
he, and in some cases was, given directly to the tenant for life 
or other limited owner. E\])rosB power to mortgage may still be 
conferred on the trustees of a settlement, or on a limited owner 
thereunder, if it be consid(!rod that the statutory pow^(Ts(/o do not 


AND Persons of Unsound Mind, Vol. XTX., p. 444. For form of 
notice, see Eucvrlopa'dia ot Forms and Precedents, Vol. VIII., j). 899; 
Vol. XIII., p. 7i2. 

(6) The absence of trustees is not a flaw in the. title of a bond fide mort- 
gagee. AVhere a mortgagee pays his money into court hi ignorance of the 
fact tliiit there are no trustees in e\is(,enee, lio will get a good title (Be 
Fisher and GnizebrooV s Controvl., |]8t^8J 2 t'li, (WU) ; see also Unlten v. 
Bimell (1888), 38 t^h. 1). 334, and JUogridge v. Clupp, [1892J 3 Ch. 382, 
396, C. A.) 

(0) Settled Land Act, 1882 (45 46 Viet. c. 38), s. 20 (2) ; Pe Keel and 

Hart's Contraet, fl898| 1 Ph rd7 

(d) Settled Land Act, 1883 (15 46 Viet. c. 38), h. 20 (2) (i.). As to pro- 

duction to the steward of the uianor of tlie settlement, on the admittance 
of a mortgagee of settled copyholds, see title (hn*:MioLi).s, Vo). VIIL, p. 108. 

(e) Settled Land Act,- 1883 (*45 aV 4(i Viet. c. 3S), s 20 (2) (li.) ; and see 

Be H^ebritf Ill's Hctlled FsUdes (1886), 33 Ph. D. 429, (\ A.; Be Miindj/ and 
Roper's ( 1 1899| 1 Fh 275, C A. : Be I)ii Cane ami NelUefoUVs 
ConIraH, |I898| 2 (fli. 96. Neitlier a mortgage hy a tenant tor life of his 
own intensi. {('ardigan v. (^Uizvu-Howe (J8S8), 40 till. 1). 338, following Be 
i^ehrujhCs HetiLed FstaleSf supra, Be and KelsaWs 1 1908] 

1 Oh. 213), nor a mortgage or charge, of his own interest by a beneficiary 
entitled in remainder, is within tl^e m(‘.aning of this exe, option {Be Davies 
undKenVs Coutrnet, 11910] 2 Fh ,35, C. A., following Be DtcLni and KelsalVs 
Contrad, sup} a, and explaining Be Mnndy and Bo per' s Contract, svpra); 

see title SElTLEMF.NTfl. 

(f) Bottled Land Act, 1882 (45 .V 46 Viet. e. 38), s. 20 (2) (iii.). 

S I A% to the exercise of pouerrs generally, see title Powers. 

) See pp. 99 tf anf^. 
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go far enough (0- Where settled land is conveyed under a power 
in the settlement, then even it the power is given to the trustees, 
and the consent of the tenant fc^r life only is rG(|uired, th (3 tenant 
for life must join in the conveyance and covenant for title (A). 

If a linjited owner lias no express power to mortgage, Init has 
m express powder to lease, and such power is not limited to a 
lease at a rack-rent, lie may mortgage by demise of a term of 
years (/).^ 

If a limited owner, with an expnjss power to mortgag(i or 
consent to a mortgage, is deprived of liis interest either by his 
ow'n act of alienation nr l»y ojicration of law, tlie power is not 
extinguished, but is still cajiable ol ])eing cxendsed by him, so far 
as its exercise does not derogati', from or interfere w'ith the interests 
of his alienee or successor in title (m). 

Sni-SECT. 4. -I.iiniidl Oirum tnlli Siirtial t^laiiiltiry I'oiiiirf. 

189 . A tenant of copyholds, wdiicli expression includes a person 
with a limited estate in copyholds (a), may charge eiifraiicliised 
land, where the enfiauchisement is effected under the Copyhold 
Act, 18!)J(u), with money actually paid, or if the lord consents, 
with money payable, but not j’et actually paid, by sucJi tenant as 


(i) Settled Land Act, 1882 (45 40 Vicl. c. 38), s 57. Where the pow'cr 

is given to trustees, the consent of the tenant for life is now a statutory 
requirement {ihid.^ s. 56 (2); He Clitheroe Estate (1885), 31 (3h. I). 135, 
0. A.). Where the tenant tor life is an infant, his guardian may consent on 
Ins behalf (Jic Newcastle's {Bake) E^Udes (1883), 24 (.^h. 1). 121)). For a 
iorin, compare Encyclopaedia of Fonns aiid Precedents, Vol. Vlll., 
p. 531. 

(k) Poulett (Earl) v.Bood (186)j), L. R. 5 Eq. 115; /?<? Sawyer avd Earhufs 
Contrad, [1884] W. N. 192 

(/) Shcehy v. Mnskernj (Lord) (1848), 1 II. L. Cas. 576, following Talbot 
V. Tipper (1694), Skin. 427 ; Ilosh/n v. Lancaster, Taylor Mostyn (J883), 
23 Ch. D. 583, A. 

(m) Where the alienee of the tenant for life consents, the powxr can bo 
exercised (Eisdell v. Ihmmersley (1862), 31 Beav. 255 ; Alexander v. Ahlls 
(1870), 6 Ch. App. 124 ; He Cooper, Cooper v. Slight (1884), 27 (3i. J). 565). 
For the general principle u})on wliich a tenant for life is prevented from 
exercising liis power to the detninent of his alienees, see lie Bediny field and 
Herrimfs Contract, [1893] 2 Ch. 332, following Hole v. Escoti (1837), 2 
Ke(‘n, 444 ; Jones v. Wmwood (1838), 3 M. ^ W. 653 ; Hurst v. Hurst 
(1852), 16 B(iav. 372, and Simpson v. Baihiirsi, Shepherd v. Bathurst 
(1869), 5 (.% App. 193. See also llardakcr v. Mooihouse (1884), 26 Ch. I>. 
417, following and explaining HoULiWorih v. Boose (1861), 29 Beav. Ill ; 
Eisdell V. IJammcrsley, supra; Wnrhurton y . Earn (1849), 16 Sim. 625 ; 
Nelson v. Seaman (1860), 1 l>e C. F. & J. 368, C. A. ; and Alexander y. 
Mills, supra. The power to mortgage given to a limited owner, which is 
not a mere collateral power, but a power api)cndant, i.c., a power which 
affects the interest ol the donee in the property over which it is exercisable, 
can be released by the donee (see \Vest v. Bemey (1819), 1 Russ. & M. 
431). 

(n) Copyhold Act, 1894 (57 & 58 Viet. c. 46), s. 43 ; arid see also ibid., s. 94, 
where a tenant ” is said to include all* persons holding by copy of court 
roll, or as customary tenants, or holding land subject to any manorial right 
or incident, and whether the land is held to them and their heirs pr to two 
or more in succession, or for life or lives or years ; and see, generally, title 
Copyholds, Vol. Vlll., pp. 1 et seq, 

( 0 ) 57 &L 58 Viet. c. 46. 
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coinpciiKatiun and consideration for and to meet the expenses of 
sucli onfraiichisement ( p). 

A similar statutory power is V(istcd in the lord, wliicli expression 
includes a person with a limited estate in a manor (7), in respect of 
purchase-money and expenses of purchase, wIicto Im purchases the 
tenant’s intere.st, and expenses incurred by him in eiif ranch isc- 
inent pro(*oedin;.^s under the (!()])yhold Act, ISl)l(r). 

When any such power is exorcisijd, either by the lord or by 
the tenant, the charge elTectcd has priority to all incumbrances, 
whether ])rior in date or not, airectinp; the manor or land, except 
tith({ jenlchar^o or any charj^e having priority by statute (x). 

Further, if after enfranchisenumt a tenant of co])yholds is evicted 
on the score of tlie l)adness of liis title, he has a charge on the 
liinds, from wdiich he is evicted, for his consideration money (/). 

190. A limited owmer has certain statutory powcirs of mort- 
gaging for tlie purpose of paying the expenses arising from tlie 
inclosure and allotment of common lands (a). 

191. The expciiisos of the statutory comniuialion and riidemption 
of titlies may bo charged upon tho lands (/>) freed fi’om tithe, 
or the rentcliarge substituted for tithe, by any owner of an estate 
ill such land or rentcliarge respectively less in the whole than 
an immediate estate of foe simile or fee tail, or which shall be 
seiiled ui)on any uses or trusts {c). 

ip) (^opyliold Act, 1894 (57 vV 58 Viet c. 40), a. 36 (1). 

{q) Ibid , s. 43 ; aud see also ibid., a. 94, wdiere a “ loid ” is said to includo 
a loid of tlic manor wliotlier lawfully eutitled or not, and also ecclesiastical 
lords and bodies corporate or collegiate. 

(r) Ibid., ss 30 (3), 37. The charge, whetlnu’ under ibid., s. 30 or s. 37, 
if by a tenant may, and il by the loid shall, he eitlier by de(‘d by way of 
mortgage or by eertilicate of chaige under the Act ; see ibuL, ss. 30 (0), 
37 (3). 

(») Ibid., 8. 36(7). 

{t) Ihui., s. 38. As to enfranchisement generally, see title Copyholds, 
Vol. VJII., pp. Ill et seq. 

(a) See title Commons amd JIk.iits of Common, Vol. IV., pp. 583 et 8eq. 

The Inclosure (Consolidation) Act, 1801 (41 Ceo. 3, c. 1(^9), s. 30, was not 
repealed liy tho Inclosure Act, 1845 (8 & 9 Viet. c. 118), and is still in 
force, and, where it is relied on, the mortgage deed must be attested by 
two witnesses (luclosuro (Cmisohdation) Act, 1801 (41 Goo. 3, c. 109), 
s. 30). The Iiiclosurc Act, 1845 (8 & 9 Viet. c. 118), s. 133, allows allotted 
lands to be charged with “inclosnre expenses.” The Inclosme (Con- 
solidation) Act, 1801 (41 (i!eo. 3, c. 109), allows them to be charged with 
” the expenses incident to and attending the obtaining of an luclosure 
Aei.” Under the luclosure Aet, 1845 (8 9 Viet. c. 118), s. 133, a 

person enlillcd to mortgage allotted lands may advance the money him- 
self, and the commissioner or commissioners may mortgage the allotment 
to such pi.rson. A mortgage made under either Act must be a mortgage 
of a term of years, and must contain a proviso for tho cesser or an express 
trust for the reassignment or suireuder of the term upon repayment of 
pfiocipal and interest, and a covenant to pay aud keep dowui interest so 
that the Teumiuderman shall mil he burdened with more than six months’ 
arrears of ml crest (i5 id.) ; and see also title Commons and Eights of 
Common, •Vol. IV., p. 583. 

(b) As to the construction of tho word “ lauds,” see Tithe Act, 1840 
(3 A. 4Wict. c. 16), 8. 23. 

(<) Tithe Act, 1830(64^7 Will. 4, c. 71), s* 77. By ibid., s. 78, the expenses 
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192. A limited owner of flottled land can redeem tlio land tax 
thereon (rf), and on so doing is entitled to a charge on the land. 
The charge has the same eJfect as if it were a mortgage secured 
by deed, and has priority over all other cliarges and incum- 
brances (c). A tenant for life may mortgage the land to pay off 
such charge (/). 

193. Statutory powers have been conferred (/?) on limited 
owners (//) to charge the inheritance of the lands, of w^hicli they are 
limited owners, with the repayment of moneys borrowed by them 
for the purpose of making improvements on such lands (i). 

Sect, lb — Fiduciary Oivncra, 

Sub-Sect. 1.— Personal Jifiireseniatn'es, 

194. An executor can mortgage the personalty of his testator, 
and his power to do so arises out of his complete and absolute con- 
trol over the assets, his alienation of which cannot be annulled 


of ecclesiaatical tithe-owuers may bo charged upon the benofico. Where a 
mortgage is made under the Act, interest at the rate of £4 per cent, per annum 
may bo added to the charge, which, however, must be reduced by one- 
twentieth thereof in each year following the commutation. The power of 
mortgaging conferred by the Tithe Act, 1836 (6 & 7 Will. 4, o. 71). was 
by the Tithe Act, 1839 (2 &3 Viet, o 62), s. 16, extended to any corporate 
body or person, the master or lollows of any college, the clean and chapter 
of any cathedral or collegiate church, the master or guardian of any 
hospital, and a parson, vicar, or any other having any spiritual or other 
ecclesiastical living ; and by thid , s. 17, any ccclcsnivStical cori>oratiou 
aggregate or collegiate body may charge the expenses of the <‘,ominu- 
tiition and redemption of tithe^ upon lands other than those in respect 
of which sucli expenses have, been incurred. By the Tithe Act, 1842 
(5 &. 6 Viet. c. 54), a. 8, the Tithe Commissioners can exercise the 
powers of cliarging vested in any spiritual person, where such spiritual 
person has died or vacated his benefice without exercising them. The 
power of charging the expenses of redemption of tithe rcntcharge is 
conferred on limited owners by the Tithe Act, 1846 (9 &; 10 Viet. c. 73), 
B. 11, and extended to extraordinary tithe and tithe rcnichargo by the 
Extraordinary Tithe Bedemption Act, 1886 (49 &; .50 Viet. c. 54), s. 6 (2). 
Eor the redemption of tithe and titlie rentcharge generally, sees besides 
the enactments cited in this note, the Tithe Act, 1847 (10 & 11 Viet. 
0. 104), and the 'J'ithe Act, 1860 (23 & 24 Vict. c 93), and title Eu(;lesias- 
tioalLaw, Vol. XT., pp. 750 et seq. 

{d) See title Land Tax, Vol. XVITI., p. 321. As to such limited owners, 
see also pp. 99 et eeq., ante, and title Settlements. 

(e) See title Land Tax, Vol. XVJII., pp. 325, 326. 

(/) Ibid., p. 327. , ^ 

la) See the Land Drainage Act, 1845 (8 & 9 Vict. c. 56) ; the Improve- 
ment of Land Act, 1864 (27 & 28 Vict. c. 114); the Limited Owners Resi- 
dences Act, 1870 (33 Sc 34 Viet. e. 56) ; the Limited Owners Residences Act 
(1870), Amendment Act, 1871 (34 A 35 Vict. c. 84) ; the Settled Land Act, 
1882 (45 & 46 Vict. c. 38), s 30; the Board of Agriculture Act, 1889 
(52 & 53 Vict. c. 30) ; the Improvement of Land Act, 1899 (62 k 63 Vict. 
c. 46) ; apd see, generally, title Land Iw»rovement, Vol. XVIIL, pp. 275 
et seq. 

{h) For an enumeration of the kinds of limited owners on wpom the 
powers are conferred, see title Land Impkovement, V«>1. XVllL, pp. 278, 
294. 

(i) For the improvements for which money may be borrowed, si^e title 
Land Improvement, Vol. XVIIL, pp. 280 et seq. 
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except upon the ground of a fraud to which the alienee is found to 
be party or privy (fc). An administrator has the same power to 
mortgage as an executor (/). 

195 . A personal representative of a person who died since the 
Slst December, has the same power to mortgage the freeholds 
as he has to mortgage the leaseholds of a deceased person (/w). 
But a mortgage of freeholds differs from a mortgage of leaseholds 
in that some or one only of several joint personal representatives 
cannot, without the authority of the court, convey freeholds (n). A 
personal rei)resentative can mortgage copyholds to which the 
deceased person w^as legally entitled, only when expressly authorised 
to do so by will (o), or where a testator charges copyholds witli 
debts or legacies, and there is no person to whom tlie whole of the 
testator’s estate or interest in such copyholds has been devised as 
trustee (p). 

The court has statutory powers to order the money required for 
the payment of debts of deceased persons to be raised by a mortgage 
of such person’s real estate (q). 

(Ic) For cases in which an executor has mortgaged or pledged assets 
of his testator, see Mead v Orrery (Lord) (I7t5), 3 Atk. 235 (mortgage by 
executor who was also residuary legatee) : iSeott v. Tyler (1788), 2 Jliek. 
712, 724 (pledge); Taylor v. llawkim (1803), 8 Ves.* 209 (mortgage of 
leaseholds); McLeod v. Drummoud (1810), 17 V'(‘S. 152 (jdedge) ; Vane 
(Earl) V. Eiydcfi 5 App, 603 (mortgage of book debts); Jlerry 

V. (ribho7is (1873), 8 Ch App. 747 (pledge) ; Solomon v. Attevhorouqh, 11912] 
I ('ll. 451, C. A, (where, however, the i)ledge was invalid as the 
leiideis had no knowledge that the pledgor was an exciMitor). The power 
of a legal personal representative to mortgage is fully discussed under title 
Execmitoks and Adminjstk iTOKS, Vol. XIV., ]>p. 2*96 ei seq. 

(1) For the position and powers of an administrator, see title Exeuittorh 
AND Administrators, Vol. XIV., pp. 293 et aeq. For forms, see Encyclo- 
pajdia of Forms and riecedents, Vol. V., p. 628 ; Vol. VIII., pp. 557, 559. 

(in) l^aiid Trausler Act, 1897 (60 & 61 Viet c. 65), s 2 (2). For forms, 
iee Encycloj)a?diii of Forms and Precedents, Vol. V., p. 628; Vol VIll., 
p. 562. As to the poweis oJ persons authorised to pay estate duty to 
raise the duty by charge, see title Estate and Other Oeatk Duties, 
Vol. XI 11., ]). 223. As to tlie powers of personal representatives in the 
case of persons who dieil bidoie the 1st .Janmiry, 1898, see title Ex>:cutors 
AND ADMIMSTRAiOKS, Vol XIV., p. 236. 

(n) Laud Transler Act, 18!i7 (60 & 61 Viet c. 65), s. 2 (2). Executors 
who have proved eaii now convey their testator’s freeholds without the 
coneurreiiee of non-proving cAiwntors oi the authority of the court 
(Conveyancing Aet, 1911 (I 2 (h;o. 5, c. 37), s 12). 

(o) The Land Transfer Ad, 1897 (60 Ik 61 Vict c. 65), does not affect 
copyholds (ibid., s. 1 (4) ) ; hut eojiyholds in which the deceased had 
merely an equitable interest }>ass t.o Ins legal jiersonal representatives (He 
Somerville and Turneys ('oniiael, | I903J 2 Ch. 583). 

ip) Law nl Property AmeiMimeiit Ac.t, 1859 (22 iJv, 23 Vict. c. 35), ss. 14, 
16; s(‘e title Km!:<.‘otors and AnwiNrsTRA'J'nRs, Vol XIV., p. 236. 

(q) Debts lieiMivery Act, 1830 (II (leo. 4 A:. 1 Will. 4, c. 47), ss. 11, 12. 
as amendeil by the Debts Recuvtpy Aet, 1839 (2 3 Vict.. c. 60), and the 

Debts Kccovcrv Act, 1848 (11 & 12 Viet. c. 87); see Sational Bank v. 
Gonrley (1886), '17 L. R. Ir. 357 ; Hill v. ^^iumee (1847), i De G. & Sin. 
214; (rdrmstone v, (pmnt (\S4ti), 1 (’oil. 577 : see also Administration of 
Estatevi Ad,, 1833 (3 & 4 Will. 4, e. 104) ; Administration of Estates Aet, 
1869 (32 33 Vn-t. e, 46) ; Jiidiealure Act, 1875 (38 & 39 Viet. e. 77). For 

foruifl, see Hricyeloiijedia ot Fojms mid Precedents, Vul. V, p. 628; Vol. 
VfJJ., p. 561. 
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FvrTj-SE( r 2. - Ti Sect. 3. 

196. A tniriteo cannot mortgage the trust jiroperty save in Fiduciary 
pursuance of a 2 K)\ver to do so ex})n‘ssly coiiferrcid ui)on him hy the Owners, 
instrument creating tlie trust (r), or in pursuance of the statutory Trustee’s 
power arising where a testator has cliarged his real estate, or some ]»ower to 
portion thereof, witli payment of debts and legacies, and deviseil his 

whole estate or inten'st in sucli real estate, or portion thereof, to 
such trustee u])oii trust or in pursuance of an order of the 
court (0. A 2 )ower to mortgage will be implied from a i)owor of 
sale, if the latter is given for the purpose of raising a j)articular 
charge, but not if the testator’s object is to cllect an absolute 
conversion of his estate {a). 

A trustee who mortgages the trust estate does not usually Form of 
covenant to pay the money borrowed (//\ A trustee is under no 
obligation to exclude tlui statutory power of sale which is now an 
implied provision in every mortgage (r*), hut be may not insert a 
consolidiitiou clause extending to mortgages other than those made 
by him as trustee ((/). 

197. Trustees may lend trust moneys uiion a mortgage of realty (/'), Trustee's 
unless expressly forbidden -to do so bv the instrument creating the 

^ _ ... invest on 

(y) SiJcli power may bo conferred by implication {Be Belhnqer, Durell 
V. Hedtnqer, [1898] 2 i’ll 534). As to cluirity tuisfcees, see p. Ill, post. 

(k) Law ol Pru]>ert.y Ameiuljncnt Act, 1859 (22 & 23 Vi(‘.t. c. 35), s. 14, 

(i) Underhill, Trusts and Trustees, (ith ed , p. 203. For a form, see 
Enoyclopiedia of Forma and Frecedenls, Vol. VI IL, ]i. 505. As to a trus- 
tee’s oijuitablo lien lor (‘xpcmliture on trust jirojierty, see titles Lien, 

Vol XIX, ]). 21 ; Trusts a^d Trustees 

(a) tdrongluU v Anatey (1852), 1 De G. M. & (L 635, lollowmg i/oWe/ifty 
V Spofforlh (1839), 1 Leav. 390, and explaining Jiall v. JJmn^ (1839), 4 
My. (h. 204 ; Pnqe \ Cooper* (ISiSo) 10 Beav. 390 ; J)eviiynv8 v. Bohirihon 
(1857), 24 Eeav. 80. In HaU v. llarriH’ hiipra, Ijord Cottenuam, L.(’., 
and in Mills v. JIanLs (1724), 3 F. Wins. 1, at p. 9, Lord Macclesfiklo, L (’ , 
stated the law in too wide lerins. fc^ee also Bennett v. Wyndham (1857), 23 
Beav. 521 (\\hero a prohibition against raising a charge by sale W'as held 
to he also a prohibition against laising such charge, by mortgage); and 
see title Executors and Administrators, Vol. XIV., pp. 298, 299. 

{h) !8(‘o HiroiLgkdl v. Ansleify siipia^ at p. 635, 642. For eJauses to 
this effect, see Encyclo])iedia of Forms and Precedents, Vol. V., p, 028; 

Vol. Vf II., pp. 557, 559, 505, 030 ; Vol. XVI., ji. 405. As to the personal 
liability of a trustee on his covenant in a mortgage, see Wailing v. Lewis, 

[1911] 1 Ch. 414 

(c) Conveyancing and Law of Property Act, 1881 (44 &; 45 Viet. c. 41), 
s. 66 ; the statutory power is given by ibid., s. 19 ; see p. 248, post The 
cases decided helore the Act {Be Chawnefs Will (1809), L. IL 8 Kq. 669, 
following Hassell v. Plaice (1854), 18 Beav. 21 ; Bridges v. Longmayi (1857), 

24 Beav. 27, and Cook\. JJawson (1861), 29 Beav. 123, 128, but dissenting 
from Clark v. Boijal Panopficon (1857), 4 Drew, 26) sJiow that a trustee who 
was mortgaging the trust estate could give a power of sale. 

(d) See Thorne v. Thorne, [1893 1 3 Ch. 196. Where, however, a trustee 
brings within the scope of the mortgage security other payments due from 
the trust estate, the case appears to be difi’ereiit (Crudshank v. Puffin (1872), 

L. K. 13 Eq. 555). . 

{e) If authorised by the settlement, but not otherwise, trustees may 
lend trust moneys upon the security of personal property (see Mills v. 

Osborne (1836), 7 Sim. 30). As to the meaning of an authorit;f to invest 
in “personal security,’* see Forbes v. Boss (1788), 2 Bro. C. 0. 430; 

Lmgston v. Ollivant (1807), Coop. G. 33 ; Pickard v. Anderson (1872)f 
L. R. 13 Eq. 608; and sea, generally, title Tbijsts and T»nSTEB3. , 
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trust (/), but they must invest trust moneys theiu selves, ami are not 
justified in handing sucli moneys to their solicitor and requesting 
him to invest them upon mortgage (//). They should as a rule 
investigate the title to the jn-operty which constitutes the proposed 
security (//-), and for this imrjjoso they may employ a solicitor (i). 
But they must lake additional precautions if they employ the 
solicitor who is atiting for tlio mortgagor (/,■). 

198 . Trustees in lending money upon mortgage must take care 
that they obtain complete control of the kigal estate. Accordingly 
it is impro])cr for tlusin, in the abseneo of an oxpre-ss power in the 
trust instj umoTifc, to invest upon either an equitable (0 or a con- 
tributory mortgage (m). They must satisfy Iheniselvos as to the 
adequacy of the proposed security for the sum intended to be 


(/) The Trustee Aet, 1803 (50 & 57 V'joi. c. 53). s. 1, authorises invesi- 
nieiit on real or hent ahh' securities in England or Iielanil. Before the Trust 
investment Aet, 1 8S0 (52 & 53 Vict. c. 32), the better view was that trustees 
could not invest trust moneys on mortgages of land without express 
authorisation by trust mstiumeni, but setthnnents eoiniuonly coiitaiuod 
a power to invest on real seeiiiity. As to whether an investment upon 
mortgage of the undertaking, iutuie calls, rates, tolls, and sums of money 
belonging to a railway company, and arising under their Act, is an invest- 
ment upon real security, see Manl v. Leith (1852), 15 Beav. 524. Such an 
investment is Jiot covered by the phrase “ seciiiity by w ay of mortgage of 
any freehold, copyliold, or leasehold hereditaments (Morimore v. J/orti- 
more (I85J)), 4 J.>e (h ,1. 472, C. A.). A loan of trust moneys upon the 
8(*curity oi a judgnioiit is not authorised by a power to invest on any 
mortgage ol lieehold or leasehold estates, or any other real securities 
{Johfiatoifi v. Lloyd (1844), 7 1. Eq. K. 252) A loan ol trust moneys upon 
the security of a long term of years in freeholds does not eoine iiinler the 
description “real security” {Le VheiuielL Jones v. Chctinell {iSlS), 8 
Ch, D. 402, C. A. ; lie Boyd^s Mlled Estutesl^ {USO), 14 Ch 1). 620 ; Leiijh 
V. Leigh (1880), 50 L. J. (mi.) 125). But. as to renewable leaseholds in 
Ireland, see Maeleod v. Annesley (1853), 16 Bear. 000. 

(g) Howland v. Wiilierden (1S51), 3 Mac. (1. 508 ; Fe Dewar, Dewar 

V. Brooke (1885), 54 L. J. (on.) 830 ; see, further, title Tkusts and 
Trustees. As to how far tlie trustees of capital moneys are bound to 
lollow directions under the S('tth‘d Laud Act, 1882 (45 h 40 Vie-t. c. 38), 
s. 22 (2), given by a tenant t<»r hie to invest capital moneys upon a 
particular mortgage, see Fe llolhim, llolham v. Doughty, [1902J 2 Ch. 
575, C. A. ; and see title Settlements. 

(h) As to the length of title wlneli trustees can accept, see Trustee Act, 
1893 (56 &57 Viet. c. 53), s. 8 (2); title Trusts and Trustees. As to 
investigation of title to land, see title Sale oe Land. 

(i) ^eeBlythY. Fladgate, Morgan v. Blyth, Smith y . Blylh, [1891] 1 Ch. 
337, 300; Learoydy, PVMc/ey (1887), 12 App. Cas. 727, 734. As to employ- 
ment of agents by trustees, see, gtnierally, title Trusts and Trustees. 

(h) Waring v. Waring (1852), 3 1. Ch. K. 331 ; Suitouw. Wilders (1871), 
L. R. 12 Eq. 373, 377. 

(l) Wyatt V. Sharratt (1840), 3 Beav. 498; Drosier v. Brereton (1852), 
15 Beav. 221 ; Fowler v. Eeynal (1851), 3 Mac. & G. 500 ; Norns v. Wright 
(1861), 14 Beav. 291 ; Webb v. Ledsam (1855), 1 K. & J. 385, 387 ; LoeJe^ 
liartv. Reilly (1857), 1 De G. & J. 404, 476 ; Swaffield v. Nelson, [1876] 

W. N. 255 ; llopgood v. Farkin (1870), L. R. 11 Eq. 74; Chapman v, 
Browne, [1902J 1 Ch. 785, C. A. In Ireland, however, where there is a 
system of land registration, there have been decisions to the effect that an 
investments by trustees upon a Bc>eond mortgage might not be improper 
{Smitkwiek v. Smithwick (1861), 12 1. Ch. R. 181 , Crampton v. Walker 
(1893), 31 L. R. Ir. 437 ; see also Chapman v. Browne, supra, and Waring 
V. Wigringt supra), 

(m) Webb v. Jonas (1888)f 39 Oh. D, 660 (where the power of sale was so 
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advanced, and Rlnnild procure the valuation of a competent and 
independtint valuer. As a f;enoral rule, they Hhould not lend upon the 
Becurily oF agricultural land more than two-thirds of the amount of 
the valuation of such land, nor, upon the security of land which 
derives its value from buildings erected upon it, or from its use for 
trade purposes, luoro than one-half of the amount of tlio valuation 
of such land (//). An investment on mortgage of proj)erty part of 
which is let on weekly teiiaucios is not necessarily improper (o). 

expressed that eitlicr sot of inort^aftces might sell) ; Slolces v. Pra/nce, [1898] 
1 Ch. 212, 'per IStihuno, ,J , nt p 223, following Re JIasftingberd's Settlement, 
(‘lurk V. Trelawneg (1890), 03 L '1'. 296, (\ A ; soo also Re Dive, Dive v. 
Roebuck, [190U| 1 (Ti 328. In Re dodjrey, Oodfu'ij v. Faulkner (1883), 23 
(Jii. I). 483, tli(3 eoiitnbutory Tnorfgage was e\x>it‘ssly auihorised by the 
trust deed, la Re Walker, Waller v. Walker (1890), .09 L J. (CU.) 386, 
Kekewicii, J., at p. 389, exprossed tlio opimon that tlieie was not so 
strong an objection to a contributory investment when there was the 
same set of trustees lor dilfereiit children and grandelnldnui as wlien there 
was a contributory mortgage in the names of tw’O different sots ol trustees 
claiming under different instruments, as was the case in Webb v. Jonas 
(1888), 39 Ch. D. 660. In Jones v. Jnhan (1890), 25 L. R. Ir. 45, and Re 
Tunie), Barker v, Ivimej/, [1897 1 1 l^h. 530, the fact that the security w^as 
over an undivid(*d share, and thus the trustees’ eontiol ol it was less, was 
one ol the eonsulerations w'liicli induced the court to hold the investment 
to be a broach oL trust. 

(n) Jones v. Julian, supra , Re Ohcc, (Hire v. (1886), 34 Oh. D. 

70, per K\x, .1. ; Shaw v. (Uties, |1909J 1 Oh. 389. The trustees should 
not be content willi an out ol dato valuation {Mavleod v. Annesley (J853), 
16 Ik'av. 600 ; coiupare Re (Godfrey, (rodf)ey v. Faulkner, supra) ; nor 
with a valuation luado by or oil behalf of the mortgagor {Ingle v. 
Pnrtnd(/e (No 2) (1865), 34 Ileav. 411 ; Wahott v. Jjyons (1886), 54 
L. T. 786 ; Shaw v. Vales, supra) ; hut they are not bound to inquire 
wdietlier tlioir valuer lias at any 411110 advised the mortgagor {Re Solomon, 
Notey, Meyer, [1912] 1 (h. 261). Trustees must choose a valuer them- 
selves, and not follow blindly the guidance of their solicitor {Fry v. 

( 1884), 28 Ch. D. 268). They may, how^evei, ask him to name some 
valuers for them to choose Irom {(bid.). As to the ineamiig of instructing 
a valuer “ independently ’* of the owner ot the property, sec Be Solomon, 
Noic V. Meyer, supra, at p. 956. If trustees do not employ a local 
valuer, they iiiust show circumstances to explain their selection {Budge v. 
Gummow (i872), 7 Ch. App. 719). If a valuer properly appointed makes 
his valuation on a wrong prineiplo, e g., upon the cost ol erecting buildings, 
the trust.<3es, having employed a skilled agent, are not liable {Re Pearson, 
Oxley V. Searth (1884), 51 li. T. 692). As to the amount which it is proper 
to lend, sec Learoyd v. Whiieley (1887), 12 App. Cas. 727, 733 ; Stickney v. 
Sewell (1835), 1 My. & Cr. 8, per Tepys, M K,, at p. 15. ; StreUon v, Ashmall 
(1854), 3 Drew. 9 : Macleod v. Annesley, supra; Hoey v. Green, [1884] 
W. N. 236 ; Re Olive, Olive v. WeJerman, supra, per Kay, J., at p. 73 ; 
Palmer v. Emerson, [1911] 1 <h. 758 (a case of business jjremises); Re 
Solomon, Norey. Meyer, supra. But the rule as to lending two-thirds or 
one-half of tlie amount of the valuation is not inflexihlo (see cases last 
cited) ; as to loans of not more than two-thirds of the amount of the 
valuation, see the Trustee Act, 1893 (50 & 57 Viet. c. 53), s. 8 (1) ; title 
Tkusts anj) Trustees. In considering the adequacy of a security the 
income derived from it must be considered as well as its capital value 
(Macleod*y, Annesley, supra ; Re. Somerset, Somerset v. Poulett {Eatl), 
[1894] 1 Ch. 231, U. A., perKEKEWion, J., at p. 247). lu some cases trus- 
tees would not be justified in lending even one-half the valuationi( Learoyd 
V. Whitelfiy, supra ; Smelhurst v. Hastings (1885), 30 Cli. I). 490). . As to 
the duly of the valuer, see Be Sohmon, Nore v. Meger, supra, at pp. 274 

276, 278. 282. 283 ; see, further, title TiiU3T3 and ‘Trustbrs. 

(0) Re Solomon, Nore v, Meyer, supra. 
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Mortgagk. 

Trastees may invest upon a Bub-mortgage ip), but not upon 
a stock mortgage {q). 

199 . A deed of niorfcgaf^e to trustees should contain a statement 
that the moneys are advanced out of a joint account (?■)• It 
should not, unless in exercise of an express authoi*ity, contain a pro- 
vision that the mortgage shall not he called in for a period of 
years (.s). Tlje statutory power of sah^f) ought not as a rule to be 
excluded whcTO the mortgagees are trustees, hut the exclusion of 
such power of sale is not necessarily a breach of truf-t (ti). 

Sect. 4. — Corporate or Uninrorpoiate Bodies, 

Sub-Sect. \.--^y*!poratiuji8 and Conpamc.^. 

200. A company which is incorporated by chai ti*r can, by deed 
uudor its corporate seal, mortgage any part of its property in the 
same way as can a natural person, ^\ho is stti Jims, uiih ss perhaps 
it is prohiliited by some spcicial restriction inserted in its 
charter (r). Corporations created by statute derive tlieir powers of 
borrowing money u])on mortgage from the statutes under wliich 

incorporated. They cannot lawfully horu)w\ wlien any 
suci^ enactment forbids them to do so, nor indeed wiihoiit express 
statutoi^J authority, wliere the liorrowing is not pro])erly incident 
to the conduct of their Imsiness (ir). A joint stock 


(p) Smethurst (1885), 30 Ch. 1). 4‘)0 

(q) Fell V. 2 Do G. & J. 13 ; Wltilneify. Smith (1860), 

4 cL App. 613, 521 ; ^romley v. Kelly (1870), 30 L. .1. (cn ) 274. 

(r) See p, 117, post. \\Vliere it is declared la a inoitgagc that the money 

is advanced by the ^ acc.oiinl, a power of sale given 

to the mortgagees, their assigns, is exercisable by the survivor 

of them (//i?id V. Fofde (1855V» 1 h. & J. 383). As to wheth('rlhe court wdll 
go behind a joint account see Harman and Uxbndqe and It id:- 

mansworth Fail. Co. (1883) 241 Jodcson, Smith v. Sihthorpe 

(1887), 34 Ch. 1). 732; He ond Abrahams, |J809] 2 Ch. 340; see 

also He ircsf and Jlardus Contral!^* [1004] 1 (.h. 145. 

(A-) 3Ia7it V. Leith (1852), 16 ^24; TMenj v. Evmis (1803), 33 

Beav. 376. 

{t) Conveyancing and Law of ^ ^'5 Viet. c. 41), 

fl. 19; see pji. 247 eiseq., post \ 

(?i) Farrar v. Barradough (1854) ^ powders and 

duties of trustees as to investment consequences 

of an investment being made in brea7^^ 4 'rl\sts and 

Trustees. r 


Be 


(»') SuUoii'g Ilospital Ouie (1612) ^ 

Bttilwny (kirriage Co. (1874). L 11.’ 9 224, 263, Ex. Ch. ; Wmloe, 

{Baroness) -v. Uiver Dee Co. (1883) 36 n . C. A. ; i). 

Beers Consolidated Mines, Ltd. v. Bniish Africa Co., [1912] A. C. 52; 
see title Corporations, Vol. VIII.. p. ■4'^®*^' 

(w) See titles Companies, Vol V ^PP' ' Corporations, 

Vol. VIII., pp. .362 a seq . ; BUickbitrH Society Cnf iff e Brooks 

Co. (1882), 22 Ch D 61 C A neiT Selbokne, L.C., ut p. 70 ; 

Werdock {Baroness) r: Bive/ L 4,PP- Ca«. 364 per Lord 

Watson, at p. 362 ; see also Eastern (^omites Bad. Co v Bawto (1865 , 
6 H. L. v::as. 331 : Fudrrm OverspprB London and South Western Bail 
Ctf., [1891] 1 Q. B. 440, 442, C. A • South Eastern and Chatham 

Ba4^ay8 (Managing Commiiue), [190 
Society of Bailway Servants v, Osborr^^* [1910] A. C. 87, 94. 
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company, formed under the Companies Acts, 1862 to 1907, or under 
the Companies (Consolidation) Act, 1908 (.r), has power to borrow 
money upon mortgage, if such power is given, expressly or by 
implication, by its memorandum of association. This power may be 
restricted, but cannot l)e enlarged, by the articles of association {a). 

Sru-SpxT. 2. -Cliaritiva. 

201 . The trustees of a cliarity have statutory powders to mort- 
pige the estates of the charity for the purpose of raising money for 
improvements (h), and tliey have also statutory powders to invest the 
moneys of the charity upon mortgagcjs of real estate (c). 

ji-Ssor. .'J — i\n lutrufifuio. 

202 . There is no rule at common law \vliich prevents an ecclesias- 
tical corporation from mortgaging an ecclesiastical benefice M); 
although a statute of Elizabeth, whicli is still partly in force, pro- 
hilats and avouls the charging of any benefice with any pension or 
profit out of the same to be yielded or taken (c). Other statutes, 
however, have conferred U])on incumbents powers of borrowing and 
of mortgaging their bcme'lices, so as to bind their successors, for 
certain specified purposes and su))joct to certain restrictions and 
conditions (y’). 

Sirjj-8Err 4 fimhluKi Sucitfiai nml Fiuutlhj Soctetm. 

203 Incorporated building societies have certain powers 
of honwing money and mortgaging their property (f/), and of 

(r) 8 EdAV 7. c. 69. 

{n\ For the law as to borrowing, anJ the creation of mortgages and 
floating cliarges by limited companies, and for references to the appropriate 
foims and precedents, sec title Companies, Vol. V., pp. 337 et seq. 

{h) See title Cii\kities, Yol IV., pp 234 H seq. For forms, see Encyclo- 
paedia of Forms and Precedents, Vol, VIII., p 568 ; Vol. XVJ , p. 616. 

(c) (.iiaritahle Funds InA'eslment Act, 1870 (33 & 34 Vict. c. 34), s. 1 ; 
see, further, title Chakitils, Vol. IV , pp. 237 et seq, 

(d) Doe d. Cates v. Somen'ille (1826), 6 B. & C. 126 ; Metcalfe v. York 
(ArchlMop) (1836), 1 My. Cr. 547 ; see also Doe d. Broughton v. Gully 
(1829), 9 B. & F. 344 ; v. Beresford (1843), 3 Dr &. War. 276. 

(#?) Stat. (1571) 13 Eliz. c 20, wdiich, after having been repealed by 
Btat. (1803) 43 Geo 3, c. 84. was revived as regards charges by stat. (1817) 
57 Geo. 3, c. 99 (see Re Mirams. [1891] 1 Q. B. 594, per Cave, J., at 

р. 596) : and see title Ecclesiastical Law, Vol. XL, p. 615, note (p). 
As to what is a “ benefiee with cure ” within the meaning of stat. (1571) 
13 Ehz c. 20, sec YorwicFs (Dean and Chapter) Case (1598), 3 Co, Rep. 
73 a, 75 b (bishop’s temiK)ralities) ; Errmgton v, Howard (1757), Amb. 486 
(annual siipend m lieu ot tithes) ; Grenfell v. Windsor {Dean and Canons) 
(1840), 2 Beav 544 (l-oniptualities of a caiionry at Windsor) ; McBean v. 
J)eane (1885), 30 Cli 1). 520 (aiinnily granted to retiiing iiiomnbent upon a 
union of bene.tices under the lluuui of Beneliees Act, 1860 (23 & 24 Vict. 

с. 142), s. 9) ; Re Lcvesoii, Er pa\te Anowsmith (1878), 8 Ch. D. 96, C. A, 
(pew rents). A mortgage of a canonr 3 % carries nothing, because a canonry 
is the name of an office iiieiely {Doe d. Butcher v. Mnsgrave (1840), 

1 Man. & G. 625), and as to the effect of charges and judgments on 
benefices, see title Ec(’lestasttcal Law, Vol. XL, pp. 615, 616. 

(/) See title Ecclesiastical Law, Vul. XL, pp. 755 etseq. ; for forms, 
see Enoydupitodia uf Foims and Pieeedents, Vul. Ill , pp. 672 d seq. 

{g) See title Buitjuno SfKJiETiF'’, Vol. IIL, pp. 375 d oeq, * 
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investing their surplus funds on mortgage (li\ and so have friendly 
societies (/). 

Stjb-Rect. /». — Local Anthorities. 

204. The following local authorities (besides any body specially 
constituted and clothed with particular powers by a private Act of 
Parliament) have statutory power to borrow iii)oij mortgage (;/), 
namely, county councils (A), borough councils (both as such and as 
urban" authorities) (/), urban district councils (?/ 0 , rural district 
councils (w), parisli councils (o), burial boards and joint committees 
for the pui'p()S('s of tlie Burial Acts (p), port sanitary authorities ( 7 ), 
and distress committees under the Unemployed Workmen Act, 
11)05 (r). 

Part ill. — Modes of Effecting Mortgages of 
Particular Property. 

Sect. 1. — Fn’eholiJn, 

205. A legal mortgage of freehold property, including life estates, 
is made by the same lorm of assurance and framed on the same 
general principles as an al)S()luto conveyance («). It can only lie 

(h) S<‘e title Building Sooietils, p. 37U. For forms Kncyclopccdia 
of Forms and Frecedents, Vol. JIJ., pp. 43, 40, 40, 51. 

(i) As to mortgages by a Iriendly socady, s(‘c title Fkjendlv Societies, 
Vol. XV., p. 164 ; and as to investment on mortgage of the. soeiety’s funds, 
see ibid., pp. 166, 168. For a form, see Eiicyelop.Tdia. of Forms and 
Precedents, Vol. XVI. , p. 371 ; eoinpare i/nd, Vol. VIII., p. 642; and 
see forms referred to in note (A.), supra. 

ij) For forms, see Kiieyclojifedia ol Forms and i^recedeiits, Vol. 111., 
p. 117 ; Vol. VI., p. 310 ; Vol. VJIl , pp. 101 ci seq. , Vol. XVI., ]). 3!I4 

(k) See title Local (iOvej:nment, Vol. XIX., p. 361. In taking a 
mortgage from a local autlioiity, tlie main questions wliioli should be 
considered are (1) what secMinly ea.n tlie local authority give, r.g., land 
or rates; (2) what consents (il any) are iK'cchsary to the mortgage, e.g., 
the consent ot the Local (lov eminent, Board: "(3) whether there is a 
maximum time within which the inort gage nioiuy must 1 h‘ repaid ; (4) what 
limit (if any) theie is to the borrow ing j>oweis ot the local anthority ; and 
(6) whether there is any special lorm of mortgage prescribed in the 
schedule of or otherwise by any statute ior the jiarticnlar case. These 
questions can be answered by relerriiig t-o the various statutes, which 
govern the borrowing powers ol the local authority concerned. A county 
council can advance money ou mortgage for tlie purchase of small hold- 
ings ; see title Small Holdings and Small Dwellings. For forms, see 
Encyclopaedia of Forms a.nd Precedents, Vol. J., pp. 493, 495. 

(/) See title Local Government, Vol. XIX., p. 317. 

(m) IhUi , p. 2S2. 

(«) Ibid., p 337. 

(o) Ibid., ]K 244. 

(p) Se>e title BnarAL and CremaVton, Vol. HI., pp. 476 et scq. 

(q) See title Local Government, Vol. XIX., p. 293. 

(r) See pities Poor Law : Work ani> LAnorit. As to Joans to local 
author]4es, also title Money and Muney-Lendino, pp. 58 tt seq ,ante, 

(«) Fof a collH“tiuu of forma of legal mortgages of freeholds applicable 
to various circumstances^ see Encyclopaedia of Forms and Precedents, 
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created by such an iustrninent as is operative to triinslev the legal i. 

estate. A conveyance or an appointment under a power of such Freeholds, 
freehold estate as the mortgajror is empowered to appoint in the — 
property is the usual method adopted. 

Apart from the method of passing the legal estate, varied accord- KMential 
ing to the character of the property or the estate, power, or interest Provision*- 
of the mortgagor, all ordinary legal mortgages are framed on the 
same general lines. Special circumstances may require variations 
in non-essentials, such as recitals, to make the record of the trans- 
action, or the estate of the mortgagor, more clear, hut in the essentials 
there is at the present day little variation. These essentials are 
(1) a covenant to pay the principal debt and interest on a given 
date; (2) a covenant to pay interest in the event of dt^fauli in 
payment of the principal on the day named; (3) the conveyance of 
the mortgaged property ; (4) the proviso for redemption ; and 
(5) such variations of the statutory provisions with regard to 
mortgages as the arrangement l)eiween the parties calls for. 

206. The first operative part of a mortgage is usually the CovoTiant for 
covenant by the mortgagor to pay the principal and interest on payment, 
a day named (/). One olqect in placing it at the commencement 
of the security is to mark the character of the obligation, that is, a 
personal del)t for which the property assured is only the collateral 
security. It is independent of any other part of the deed, so as to 


Vol. 111., p. 43 ; Vol VITT., pp. 516 et seq,, 746, 754 ; Vol. XIY,, p. 295; 
Vol. XVI., pp. 271, 387 et neq. ; for furthor cliarget?, seo ihid., Vol, VIJl., 
pp. 800 (i seq., 815. 

{i) If there is no coven«anl and no accompanying bond, tliore is still an 
implied jiromisc to pay, atid iO there is a lime fixed, either by roe-ilal or 
otherwise, for the rcpaynienr, in many cases depending iij)on the construc- 
tion ot the instrument, the court will even imply a covenant to pay (ISuiion 
V. Sutton (1882), 22 Ch. D. 511, C. A., per Jessel, M.R., at p. 515 ; see 
King v. King (1735), 3 P. AVms. 358). As to implied contracts generally, 
see title Cox^tkact, Vol. VII., pp. 463 et seq. The promise to pay implied 
in an instrument under seal may amount either to a covenant or a simple 
contract to pay. A mere admission of a debt by recital, even in a deed 
poll, where no other object is declared by the deed, implies a covenant for 
payment (Turner v. Wardle (1834), 7 Sim. 80; Bnce v. Carre (1661), 
1 Lev. 47 ; Saltoun v. Jlonsiovn (1824), 1 Bing. 433 ; Marnjat v. Mairyat 
(1860), 28 Beav. 224, 226). But an acknowledgment for a collateral 
purpose will not have that effect. Accordingly, a recital that a debt is 
due, in the transfer of a mortgage (Courtney v. Taylor (1843), 6 Man. & G. 
851), or in a mortgage to secure the debt (Many at v. Marryat, supra ; 
Isaacson v. Harwood, Broolc v. Harwood (1868), 3 Ch. Apj). 226), or in a 
conveyance in trust to secure it (Jackson y. KorthEasierti Rail. Co. (1877), 
7 Ch. D. 573), or in an assignment for the benefit of a creditor (Stone v. 
Van Heythvysen (1854), Kay, 721), will not convert a debt into a specialty. 
But a deed which, after reciting a simple contract debt, contained an 
agreement to execute a mortgage “ including all powers covenants and 
clauses incidental and necessary thereto,” was held to convert the debt 
into a specialty, as that would be the effect of the security agreed to be 
given (Saunders v. Milsome (1866), L* R. 2 Eq. 573). A person named 
party to a deed, the terms of which would create a contract, is not a 
specialty debtor if he lias not executed the deed, although heilias acted 
under it (Richardson v. Jenkins (1863), 1 Drew, 477). Aa to co.veuanta 
ai'isiug bv construction, see, generally, title D£Ei>s and Other Jnstro 
WENTS, ^ol. X., pp, 477 et seq. , 
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Mortgaq®. 


Sect. 1. 

Freeholds. 


Perpetual 

loan 


Date for 
payment. 


Payment by 
inbtalmcnts. 


Paymnnl on 
demand. 


Payment of 
mteiest. 


constitute in itself a perfect obHgation upon which the mortgagee 
may maintain an action without reference to the character of the 
deed as a mortgage. 

Since every loan transaction implies a right to be repaid ((0, if 
a person lending money is never to have his principal hack, there 
must l)e something very deiiiiite and clear showing that such was 
the condition of the contract (ft). 

Fixing a day for payment does not generally indicate an 
intention of the parties that actual payment shall be made on the 
nametl date, hut only that the mortgagee may call for oayment on 
or at any time after that dat(3 if so minded, hut not before (r). Tlio 
date fix(3d is usually six calendar months from tlie date of tlie loan 
or deed, hut may be at the end of thrive months or nny otlier piudod, 
or the loan may 1)0 made repayable upon demand. 

The principal may also be made rei)ayiible l)y instalments, with a 
stipulation that if the instalments and interest are duly paid the 
repayment of the principal shall not be otherwise enforced (d). 

When the principal debt is agreed to bo repayable l)y instal- 
ments (c), the intention of the parties is assumed to be that the 
w’hole sum shall become iminediattly paya])l(3 if default is made in 
regular payment of the instalments. This is provided for either 
(1) by a covenant to })ay the princi[)al sum at a given date, with a 
])roviso that if the said sum shall he paid by tlie instalments therein 
mentioned the lender will not require payment otherwise ; or (2) by 
a direct covenant to j)ay by mstalimmts, witli a proviso that in case 
of default in payment of any instalment the wliolo debt shall 
he, come immediately payable. Such a proviso is not in tlie nature 
of a penalty and is IniuhngO ). 

A covenant to pay tlie ])rincipal money “ iinmediaU^ly on demand” 
or “immediately after noljco” iniphes such ivasouahle time as 
allows the debtor to go to his hankeis or the like for the money, 
or otherwise comply with the demand ( 7 ). If the demand is by 
a person representing himself to bo an agent of tlu' mortgagee the 
mortgagor is entitled to have time to inquire into the truth of the 
alleged agency (ft). 

207. The covenant fixing ila* date of payment generally pro- 
vides for interest in the meimlime(/). But tins is not necessary, 

(a) Kinq v. King (1735), 3 1*. Wins. 358, 360. 

(b) Hopkins V. and BhminqJiam Canal Froprifitors (1868), 

L. R. 6 Eq. 437. 

(() to a covenant to pay a loan on a fixed day in a named month, 
without Slating the year, w*e i^ranmU v. J\Ionvk (1880), 24 L. R. Ir. 241. 

id) Encyclop<!3diaof Forms and Ihcccdeiits, Vol. VIII , pp. 506, 533, 568. 

(f) See ibtd,, p. 533. 

(/) V, lierk (1863), I Be tl. J. Sm. .^>1)5, (t A. ; Thompson v. 

Hudson (1869). li. It. 4 If. I ; l^roteclor Loan Co. v. Cnve (1880), 5 Q. B. 
D. 502, V. A ; Wallnigjord v. Mulml Soviehf (1880), 5 App Cas. 685 ; and 
see title Kminmo Societies, Vol,.IJI , p. 365. 

(g) Unghiy v. (1862), 3 B. S. 305 ; Toms v. Wihon (1863), 4 

B. & S. 442, 455, Ex. Ch. ; Massey v. Sladcn (1868), L. R. 4 Exoh. 13: Be 
JJnrghardz, liJx jktde Trevor (Wry), l (Ih. J). 297. 

(ft) Moore v. Shelley (1883), 8 App. <;jas, 285, P. C. ; Tonisy. W'iho 7 i, supra. 

(i) A5 to allowance of intert'^t in accounts, see pp. 216 etseg.^poet; 
andtsee Encyclopaedia of and Precedents, Vol. VJII., p. 501. 
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for a mortgage, whether legal or equitable, like a bond (./), carries 
interest altliougl) not exi)resHly reserved (/.*). This, liowever, does 
not apply if the instrument expressly provides for reconveyance on 
ropayinent of the principal only (1). 

208 . Tn every case in whicli it is not contemplated that the 
principal sliould l)e actually ])ai(l on the day apjioinh'd, it is usual 
to insert a cov(*nant for ]).iyment of tbt3 interest. This enables 
the interest to he siuul for apart from the priTici])aI, though a 
separate covenant is not absolutely necessary for this purpose (///). 

To induce punctual paynunit a proviso is often inserted for reduc- 
tion of the rate of interest if paid within the time prescrilied (ii). 
This is legal, and the mortgagor must pay the higher rate unless 
payment is ma<le within the sii])ulated time (o'). The same rule 
applies in the case oi the ])rincipal where ]iromi)t ])ayment is the 
consideration bjr Avhich tlie cnnlitor agrees to forgo ]):irt of his 
claim (p) ; for the reservation of a right to have full payiiumt 
of money actually due, should tliero he a failure to pay a smaller 
sum on a day certain, cannot be tiTwited as a penalty ((/). 

Wheni the pnjviso is for reduction of interest on punctual pay- 
ment, a mortgagee in posse-ssion may charge the mortgagor with the 

(J) Se(5 title Bonds, Vol. Ill , p. 95. 

(A) Farquhar v. Morris (1797), 7 IVrm Rop. 124 ; Anon. (1813), 4 Taunt. 
87f), Ex. ; lie Krorif Ex fmrte Uirtzel, Ex parte ilme (1850), 3 Dc G. 
& .1. 404, G A. ; Aslimdl v. ^^t(tHnton (J801), 30 Boav. 52 ; Ec f)ra.r, Havile 
v. Umx, [1903J 1 Oil. 781, A. Evou on a mere deposit of deeds by way 
of equitable mortgage the right to interest is implied without any 
stipulation for it (Carq v. Doyne (1856), 5 J, Oh. ll. 104 ; Ee Kerr's Eolicij 
(1869), L R. 8 Eq. 331) ; so also where a piincipal sum is charged on pro- 
perty l>y order of the conit {LAppard v. Eicletts (1872), L R. 14 Eq. 291). 
“ Every case that has been cited involves the principle, and the cases 
have established, that where no interest has been stipulated tor, never- 
theless the depositee or mortgagee has a right to interest ” (Re King, Er, 
paiie Furher (1881), 17 Oh. D. J91, per Bacon, V.-C., at p. 196). A power 
to charge an estate Avith a sjicciiic sum of money without inenlioniug 
interest includes a poA>er to ehaige with interest (Kilmurry (Lord) v. Geery 
(1713), 2 Salk. 538). As to implied rights to interest, see, further, pp. 225 
et setp, post , title Money and Money -Bending, pp. 38 et seq., ante. 

(l) Thompson v. Drew (1855), 20 Beav. 49. 

(m) Dickenson v. Harrison (1817), 4 Price, 282. For a form of deed 
varying rate of interest, see Encyclopaedia of Forms and Precedents, 
Vol. VIIL, p. 915; Vol. XVI., p. 436. 

(n) A verbal agreement to reduce the rate of interest stipulated for in a 
mortgage is valid (Milton (Lotd) v. Edqworth (1773), 5 Bro. Pari. Cas. 313 ; 
Gregory v. Filkington (1857), 8 De G. M. & G. 616, 0. A. ; and see 
Encyclopaedia of Forms and Precedents, Vol. Vlil., p. 916. 

(o) Jory V. Vox (1701), Free. (^h. 160; Stanhope v. Manners (1763), 
2 Eden, 197 ; Wagne v. Lewis (1855), 25 L. T. (o. s.) 264 ; Kicholls v. May- 
nard, Ex parte Fowis (Marquis) (1747), 3 Atk. 519; Union Bank of 
London v. Ingram (1880), 16 Ch. D. 63. For forms of such proviso, see 
Encyclopaedia of Forms and Precedents, Vol. Vlll., p. 602; Vol. XI., 
m 408. As to how far unpunctiiality on one occasion deprives the mort- 
^gor of the benefit of the proviso for tjie future, sec Stanhope v. Manners, 
swpra. 

(p) Where a mortgagee agreed to take a portion of his debt in lieu of the 
whole upon payment on a given day, the court refused to ^ant relief 
against the effect of non-payment on that day (Ford v. Chesterfidd (Earl) 
(1864), 19 Beav. 428). 

(q) Thompson v. Hudson (1869), L. R, 4 H. L. 1. • 
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vSeCT, 1. 

Freeholds. 


Agreement 
fui higher 
rate, 

Absence of 
provision lor 
payment of 
interest. 


Rate of 
inteiest by 
way of 
dainageti. 


Agreement 
not to call in 
principal. 


MorjgagJi. 

liiVlier rate altliough he receivt-s rent more than suiScient to pay 
(Ijo interest, and oven no intfiroBt was in arrear at the 

time of his takinpj ])osspssioii (r). The receipt of rents liy the 
mortgagee is not a paynicMifc by tlie nioi tga-^or or liy anyone on his 
behalf. The niortgagt'o rectuvtjs rents wfiicli are his (»wn, subject to 
the right of r(Hi('n)i)ti()n(s). Ihider a proviso for the capitalisation 
of inhirest if it should bo in arri'iir for twenty>ono days, a niortpgee 
wdio enters into iiossession and has in his hands rents sufficient 
after deducting pi-ojier outgoings for payment of interest cannot 
claim that the interest is in arrear witiiin the meaning of the 
proviso (t). 

An agnioment for increasing the rate of inten'st on failure in 
punctual payment is regaided as a penalty against wliich the courts 
will grant relief (a). 

209. If the mortgage makes provision for ])ayment of the 
principal on a day certain, wiili intcavst at a iixed rate down to 
that day, there is no implied contract for the continuance of interest 
at tlie same rat(^ or at any rate at all aftiu- that clay. Interest is 
given in such cases, not as interest payable under the contract, but 
by way of damages for detention of the de))t (1), 

210 . Tlie rati' of interest ex 2 n*essed in the mortgage, if not above 
5 per cent., ^yas usually given, and it was reduced to 5 per cent, if 
the rate in the deed was above that amuiuit (c); and this rule will 
generally be still observed, though the court is not bound to give 
interest above the ri'gular mercantile rate (d), and in any case a 
distinct stipulation as to interest will ))o binding (c). 

211. If a mortgage contains an unqualified stipulation that the 
principal money shall not ho called in fof a certain time it is binding 
though the interest fall into arrear, but the uiidorstaiidiiig of the 
parties is generally that such an indulgt'nci^ is conditional iq^on 
punctual payment of the interest (/), and upon an agreement for 

(r) Union Bank of London Ingram (1880), 10 Cli. D. 53; Bright v, 
Campbell (1889), 41 Cli. 1>. 388. 

(«) See Cockbnrn v. Edwards 18 Cli. D. 400, C. A., per Jessel, M. li., 

at p. 457, and see per (Jotton, at p. 403. 

(i) Wrigley v. Gill, [lOOC] 1 Cli. 105, C. A. For forms providing for the 
capitalisation of interest, see Eucyclopoidia of Forms and Precedents, 
Vol. VIII., pp. 501, 828. 

(4i) Holies V. Wyse (1693), 2 Vcrii. 289 ; Strode v. Parker (1694), 2 Vern. 
316; Niclwlls v. Maynard^ Ex pmte Powis {Marquis) (1747), 3 Atk. 519; 
Bonafous v. Byhot (1763), 3 Buit. 1370, 1374 ; Wallingford v. Mutual 
Society (1880), 5 App. Cas. 685, 702. 

(fc) ‘cWc V. Fowler (1874), L. It. 7 H. L. 27, 32, 37 ; Pricev. Great Western 
Bail. Co. (1847), 16 M. & W., 244, 248 ; 226 Boberis, Ooodchap v. EoberU 
(1880), 14 CU. IJ. 49, C. A. ; Goldstromw . Tallervian (1886), 18 Q. B. 1). 1, 4, 
0. A. ; and see title Money and Muney-Lendino, p. 38, ante ; and p, 226, 
post 

(c) Be Boberis, Goodehap v.Boheits, supra; Mellersli V. Brown (1890), 45 

Ch. D. 225. - ^ 

(d) See 2 Seton, Judgments and Orders, 6tli cd., p. 1387 ; 3 ibid., p. 1942. 

(6) Be Eing, Kx paiie Furher (1881), 17 Ch. D. 191. As to the effect of 

a proviso limiting the amount to be recovered under a mortgaee, see 
p. 225, post ^ ^ 

(/) ^eaton V. Twyford (1871), L. R. 11 Eq. 591. A mortgagor who is in 
aricar for only u day or two cannot take advantage of a clause stipulating 
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a mortga^ft with a stipulation that the principal is not to be called Sect. i. 
ill for a given period tlio mortgage must be framed to make post- Freeholds, 

ponemoiit conditional upon punctual jiayment of interost {(f). Pndor 

an agreement to forgo the riglit to call in the debt for a tiam if the 
interest is punctually paid, and the interest is not paid jHinctually, 
the right to call in tlie i)rin('j|).il accrues and thi'.ro is no equitable 
relief (ft). Nor does the mf)ri.‘;agee by the sul)se(]uent receipt of 
interest waive his right to call in the principal before tlio end of the 
term (t). 

212. Wlion sev('ral persons advanc.e nuiney on mortgage there is Several 

a presuni])tion that the money liidongs to them in severalty although mortgageta. 
the conveyance was made to them as ;|j>int tenants (ft). To obviate 
this, when trustees lend, it is usual to insert a doclaiation tliat the 
money belongs to tlie bmders on a joint acc^cnnit (/). In the case of 
a mortgage on or after the 1st January, 1882, money advanced by 
more persons than one is decmied to belong to the survivor either 
where the advanc(i is expressly stated to bo on a joint account, 
or whore thci security is not expressly made to persons in sliari's (ni). 

As from thjit date an expression of the joint account is not necessary, 
though it is convenient as a specific statement of the rights of the 
mortgagees («)• 

A statement that the money belongs to the mortgagees on a joint 
account does not affect their rights inter se if, in fact, they are 
entitled to the money as tenants in common (o). 

213. A legal mortgage of freeholds is usually made by a convey- Form of 
ance in fee of the property by the mortgagor to the inorlgagee with ^ouvc'yauce 


that the loan shall not he called in so long as the interest is punctually paid 
[llicks v. Gardner ( )837), 1 Jur. 541 ; Leeds and Hanley Theatre of Varieties 
V. Broadhent, [1898] 1 Oh. 343, 0, A.). 

(g) Seaton v. Twyford {ISll), L. 11. 11 Eq, 691. “The mortgagor who 
stipulates that he shall have live years to pay the mortgage money must of 
necessity, whether it is expicss(*d or not, undertake at the same time that if 
he fails to do that which is mcumbeiit upon him during the period of live 
years to do, the restriction upon the mortgagee shall thereupon cease ’* 
\ibid., per Bacon, V.-C., at p. 598; Bunowesy. Molloy (1845), 2 Jo. hat. 
621, 626; Edwards v. Martin (1856), 25 L. J. (cii.) 284 ; Re Theobald^ Ex 
parte Bignold (1838), 3 Deac. 151). For usual form of clause, see Encyclo- 
])iedia of Forms and Precedents, NTol. VIII., p, 606; and see tbtd.^ p. 534 ; 
Vol. XI., p. 409; Vol. XVI., p. 419. For a stipulation contained in a 
subsequent deed, see ibid., Vol. XVI., p. 438. 

(ft) Uicks V. Gardner (1837), 1 Jur. 641 ; Leeds and Eanley Theatre of 
Varieties v. Broadbent, [i898J 1 ("h. 343, C. A. 

(i) Keene v. Biscoe (1878), 8 Ch, D. 201. 

(/c) Belly V. Styward (1631), 1 Eq. Cas. Abr. 290; Bujden v. Vallief 
(1761), 3 Atk. 731, 734 ; Robinson v. Preston (1868), 4 K. & J. 605, 611 ; 
Steeds v. Steeds (1889), 22 Q. B. D. 537 ; and see title Equity, Vol. XIll., 
p. 69. 

{1) See Encyclopsedia of Forms and Precedents, Vol. VIII., pp. 635— 
637, 640; and p. 110, ante, • 

(w) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), 
B. 61 (1). But this provision only applies if and so far as a contrary 
intention is not expressed in the mortgage {ibid., s. 61(2)). 

(n) As to the discharge of securities in favour of joint mortgage^es, see 
p. 308, post. 

(o) Ee Jackson, Smith v. Sihthorpe (1887), 34 Ch. Ib 732, 



118 


Mortgag®. 


Sect. 1. a proviso or condition for rec(»nveyance on payment of the moTtgape 
Freeholds, tiobt and interest (/j). Occasionally, hut very seldom, it is made 
by a conveyance to the lendei’ upon trust for sale in case of non- 
payment of the debt on a certain day with a declaration that the 
mortgagee may enter and take the rents and a2>ply them in keeping 
down the inton'.st ((/). 

214. A h‘gal mortgage of an interest in hei’editamcnts, whether 
cor 2 )oroal or incorporeal, requires to he hy deed (/). 

A mortgage of freehold or leasehold land by way of statutory 
mortgage maybe made in the form prescribed by the ('onveyaiicing 
and Law of Troperty Act, 1881 («), which is deemed to include 
covenants for payment of princijial and interest and a proviso for 
redemption. 

Extent of 215. When a ptu’son who has several estates and interests in 
estate land purports to convey all his estate and interest, the instrument 

conveyed. operates to pass every estate tind interest vested in liiiu althougli 

not vested in him in the cdiaracter in which he became a party 
to it(0- Ordinarily a iierson cannot convey a greater estate in 
projierty than that which ho ]) 0 SReHseH. But wliere a mortgagor 
who has not the legal estate in foe sim])le pur])orts to convey it and 
suhsciquonlly acquires it, he and all persons claiming under liim 
Estoppel. will be esl()i)pod as against the mortgagee from denying that the 
legal estate passed hy tlie conveyance (fd The decjd must, however, 
contain a precise and specific averment that tlie conve;viiig i)arty 
has the legal estate (a). If a mortgagor witli a ilefective title 


Deed neces- 
sary. 

Statutory 

torm. 


(p) For forms, sec Eucycloptedia of Forms and Precedents, Vol. VIII., 
pp. 516 et seq., 746, 754. As to a mortf^age by deiniso for a long term 
of years by a tenant for life, see Eneyelopicdia of Foinis and Precedents, 
Vol. XVL, ]K 403. 

(g) He Alison, Johnson v. 2Ioansey (1879), 11 (’h. D. 284, 294, C. A. ; 
Locking v. Parker (1872), 8 Cb. App. 30. 

(r) Real Projierty Act, 1845 (8 & 9 Viet. r. 106), ss. 2, .3 ; see title Dkeos 
AN'i> Other Instruments, Vol. X., pp. 355 et seq. 

(s) 44 45 Viet. c. 41, s. 26; < ’onveyanemg Act, 1911 (I & 2 Geo. 5, 

0 . 37), s 1 ; and sec title Deeds and Otjikr Instruments, Vol X., p. 370 ; 
Ell cyclopie dia of Forms and Piecedents, V^ol. VIJl , pp 518, 626. 

(1) 8ee title Deeds and Other Instruments, Vol. X., p 472; Carter 
V. Carter (1857), 3 K. & J. 617, 634. Rut the whole deed must he looked 
at, and the frame and context may show that it was to be limited in some 
way, see, for instance, Orievesonw Ktrsopp 5}iviiv. 283, and Francis 

V. i)l inton (1867), L. R. 2 C. P. 543; and sec title Deeds and Otiier 
iNSTRniviENTS, Vol. X., pp. 472, 473. 

(«) Right d. Jefferys v. BiukncU (1831), 2 B. & Ad. 278 ; Carpenter v. 
Bullet (1841), 8 M. & W. 209 ; t^troughill v. Buck (1850), 14 Q. B. 781. 

(e) Right d. Jefjerys v. Bucknell, supra; Crofts v. Middleton (1855), 2 
K & 3 194; Onward Building So( let y y. Smithson, [Wyi]l Ch. 1, 14, C. A. 
A recital that the conveying party is seised in fee is sufficient (Bensley v. 
Burdon (183U), 8 L. J. (o. s.) (cii ) 85), but not a recital that he is legally 
or equitably seised (Right d. Jejjeiys v. Bucknell, 'supra), or that he is seised 
or otherwise well entitled to an estate in fee simple (Heath v. Crealock (1874), 
10 Oh. App. 22, 34), and whore there is no distinct averment of title no 
estoppel IS created by the mortgagor’s covenants for title (General Finance, 
MoHgaffe, and JJiscount Co, v. Liberator Permanent Benefit Building Society 
(I878)r 10 Ch, J>. 15, 22, 24). As to estoppel by deed generally, see title 
fISTOPPEb, Voi, XllJ., pp. 365 etseq. 
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purports and intends to convey property for value, any interest Sikjt. i. 
subsequently acquired by liim in that property is available to make Freeholds, 
the conveyance effectual even tliough the defect in title is apparent 
on tho face of the conveyance (/>); and if the mortgagor’s title is 
defeated, but he afterwards acquires the same land under another 
title, the mortgage attaclies to tlie new title (r). 

216. A mortgage in fee, wliether legal or equitable, comprises, Fixtnrea. 
and that without speciiic mention, all fixtures which at the date of 
the mortgage id) are, or at any time afterwards during its continu- 
ance (r) sliall be, annexed to the land. This rule applies whether 
tlie se,curityis a legal mortgage hy deed or an equitable mortgage by 
deposit, and w’heth(*r tlui dejMjsit is or is not accompanied by a 
memorandum (J), 

Chattels purclias(^d on the hire system and so attached to the Hire 
land as to become fixtures, altliougli affixed after the date of the 
mortgage, become subject to the mortgage (// ). If, however, tlie 
mortgagor is a trader and in possession of the premises, the mort- ^ 
gagee may he taken to have authorised tho mortgagor to hire and 
fix to his premises chattels- necessary for his ^lusiness, and so as to 
entitle the mortgagor or the owner to remove them at the end of 
the time for w'hit'li they w’ere liiKjd. Jlnt the removal must be 
effected lH^fore tlie mortgagee has taken possession (//). 

A mere equitable moi'tgagee does not gain priority over a hire- Equitablo 
purchase agreijment in respect of the chattels comprised in the mortgage, 
agreenu'nl (?). 

Where a mortgagor in possession, with the knowledge and Tenant’s 
acijuiescence of the mortgagee, lets premises to a tenant wiio brings 


(/)) Ihidgwate Setilcmenff VtirlruJqe v. ^Y(^)dy |191()] 2 Cli. 342 ; 
Re Hoff 6 8 Estate Act, 1855 (lOOO), 82 L T 556. 

(c) Seabomne v. Powell (1686), 2 Vein. 11 ; 2s0el v. Bewleg (1829), 3 Sim. 
103, 116 

(d) JI other v. Eraser (1856), 2 K & J. 536 ; Longbotfom v. Berry (1869), 
L. R 5 Q. B. 123 ; Holland v. Hodgson (1872), L. E. 7 C. P. 328, Plx. t'h. 
As to the rights in respect of a luoi tgagor and mortgagee of leaseholds, see 
pp 1 26 et seg , post, 

(e) Walmsiey v. Milne (1859), 7 (>. B. (n. s ) 115; Tottenham v. Swansea 
Zinc Ore Co. (1885), 52 h. T 738 ; (^ullwtch v. Swindell (1866), L. E. 3 Eq. 
249; Monti v. Earnes, [1901] 1 K. B. 205, 0. A. ; and see title Landlord 
AND Tenant, Vol. XV 111 , pp. 416 et seg. 

if) Be Inwood, Er parte Cowell (1848), 17 L. .7 (H(^y.) 10 ; Longbottom v. 
Beirif, sapia , Re Lusty, E.r paile Lusty v. Official Receiver (1889), 60 
L. T. 160; butseef^« Tiethowan, Ex parte Tweedy (1877), 6 Ch. D. 559. 
As to tlie rights of a mortgageo to fixtures as a'giiiust the mortgagors 
irustec in baiikiuptcy, S(‘e title Bankritetcy anj» Insolvency, Vol. 11., 
p. 155, note (e). 

(7) Hobson V. (ioriinge, |1897J 1 Ch. 182, 0. A ; Reynolds v. Ashby dh 
Son, Ud., (1903] I K. B 87, 0. A ; affirmed, [1904J A. C. 466. But they 
must be so a.ttaclu‘d as to liavc lost their chattel eliaracter {Lyon Co, 
V. London ('tty and. Midland Sauk, ^1903 1 2 K. B 135); ana sec title 
Landlord ani) q’EN.vNr, Vol. XVI 11 , pp. 421, 422, note (/). 

(h) Ooiigh V. Wood it* Co, |I894J 1 Q. B. 713, C, A. ; Huddersfield 
Banking l/o., Ltd, v. Jjisfer {Henry) Son, Ltd., |1895J 2 <^h. 273, C. A. 
Ellis V. Glover and Hobson, Lid, [1908] 1 K. B. 388, C. A. As* to hire- 
purchase generally, see title Bailment, Vol. 1., jip. 554 et seq, 

(i) He Samuel Allen d* Sons, lAd., [1907] 1 Ch 675, » 
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Sect, 1. 
Freeholds. 

Accretions. 


Compensa- 
tion money. 


Goodwill of 
business. 


upon them certain trade fixtures, the fixtures do not pass to the 
mortgagee, hut may be removed by the tenant (A*). 

217. Everything that the mortgagor adds to the property to 
improve its value must be taken to be an accretion for the benefit of 
the mortgagee (/). In like manner, additions made by a second 
mortgagee enure to the benefit of the first mortgagee (m). 

218. Money paid for statutory compensation for the licence of a 
mortgaged i)ublic-houBO belongs to the mortgagee as part of the 
niortgago security (n) ; and when mortgaged property is taken by a 
railway company under compulsory powers, the aTuount apportioned 
for loss of profits in carrying on the business belongs to the 
mortgagee (o). 

219. There are certain kinds of goodwill (p) to which a mortgagee 
is entitled. The goodwill which attaches to a jiarticular house 
increases the value of that house, and therefore the mortgagee is 
entitled to it (q). But goodwill attaching to personal reputation 
which a man has made for himself docs not go to the mortgagee of 
the house, hut is a thing personal to tlie man whose skill and whose 
name have acquired the goodwill (r). Nor will the goodwill or 

{k) Sanderff v. DavU (1885), 15 Q. B. D. 218. 

(l) Be Ex parte Pannett (1880), 10 Ch. D. 226, 236, C A. 

(m) Landowners West of England and South Wales Drainage and Jndostm 
Co. V. Ashford (1880), 16 Ch. D. 411, 433. Thus, the mortgagor of a renew- 
able lease who renews the lease or acquires the reversion in fee simple can 
only hold the new lease or the fee 8im])lo reversion subject to the mortgage 
{Leigh v. Burnett (1885), 29 Ch. D. 23J, 234 ; Rakestraw v. Brewer (1729), 
2 P. Wms. 511) ; and see Maxwell v. Ashe (1752“), 1 Bro. C. C. 444, n., and 
Moody V. Matthews (1802), 7 Ves. 174 (hnnuities charged on renewed 
leases) ; Hughes v. Howard (1858), 25 Beav. 575 (new lease after a collusive 
foreclosure) ; and Sims v. Helling (1851), 21 L. J. (cii.) 76 (lease following 
a building agreement). On enfranchisement of cojiyhold land efFected 
under the Copyhold Act, 1894 (57 & 58 Vict. c. 46), the mortgage attaches 
to the freehold for a corresponding estate {ihid.^ s. 21 (1) (o)). As to 
acquisition by the lord of the manor of copyholds held of the manor, see 
p. 128, post. 

(n) Law Guarantee and Trust Society, Ltd. v. Mitcham and Gheam Brewery 
Co., [1906J 2 Ch. 98 ; JS’oakes v. Noakes c& Co„ Ltd., [1907J 1 (^h. 64*; 
Dawson v. Braime's Tadcaster Breweries, Lid., fl907J 2 Ch. 359 ; and 
see, generally, title Intoxicating Liquors, Vol. XVIII., pp. 68 et seq. For 
a form of mortgage of a public-house, see Encyelopa^lia of Forms and 
Precedents, Vol. VIII., p. 593. 

( 0 ) Pile V. Pile, Ex parte Lamhton (1876), 3 Cli. D. 36, C. A. 

(p) As to goodwill generally, see, titles Partnership ; Trade and 
Trade Unions. 

(g) Cooper v. Metropolitan Boaid of Works (1883), 25 Ch, D. 472, 479, 
C. A. Thus mortgages ol a graving dock {Pile v. Pile, Ex parte Lambion, 
supra), a baker’s shop {King'\. Midland Rati. Co. (1868), 17 W. R. 113), a 
public-house {Re Kitchin, Ex parte Pimnett, supra), and of an ujiholsterer’s 
business {Chissum r. Dewes (1828), 5 Russ. 29), have been held to carry 
the goodwill. A mortgage of premises comprised in a colhery lease, which 
was subject to a condition that unless the seams of coal were worked the 
lessor might re-enter, was held to cliarge the business {County of Oloueester 
Bank v. Rhidry Merthyr Steam and House Coal Colliery Co., [1895] 1 (Jh. 
629, 0. A.) ; compare Hamilton Gas Co., Ltd. v. Hamilton Oorporation» 
[1916J A.«C. 300, P. 

(r) XIooper v. MetropoUtdn Board of Works, swpra. 
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busines;s be included where Lhe toruis of tlie security indicate that 

only the business |)roinises were inU'iuled to he charged («). Freeholds. 

A mortf:;M"(ie of a piihlic-lioiise an<l tlie good^Yill is entitled to an i,ice^^ 
aasignnient of the licence (/). property, 

220. All money ri'ceived on an insurance effected on tlie mort- inauranca 
gaged })ro|)(jrty nnisL, if the mortgageo so rotiuires, be applied by the 
mortgagor in making good th(5 loss or damage in respect of which 

the money is received. On the other hand, and without prejudice 
to any obligation to the contrary imposed by law or by special 
coiitra(d), a mortgc|^(Ui may reipnrii that all money received under an 
insuraiKio l)o iipplied in or towards discharge of the money due 
under his mortgage (a). 

221. In practice, mortgages of life estates in realty are still met Mort^^agesof 
with ill the shape of a demise of the property for ninety-nine years 

if the mortgagor should so long live, instead of a conveyance out- 
right of the mortgagor’s whole life estate. This was done inasmuch 
as it was thought the latter course deprived the mortgagor of the 
powxu’s of leasing and consenting to sales annexed by the settlement 
to the life estate. The contrary has, however, been decided, and it 
is settled that the powers are exercisable with the consent of the 
alienee of the tenant for life whatever may be the form of the 
mortgage (Ij). In tlie same \vay the consent of his incumbrancers 
will enable a tenant for life to exorcise the powers conferred on him 
by the Settled Land Act, 1882 (c). Mortgages of life estates are 
now usually made by a grant of the entire estate of the tenant for life. 

222. The proper form of proviso for redemption is that if the Proviso for 
mortgagor, or any person claiming under him, shall on a given day 

pay to the mortgagee the mortgage debt and interest thereon at the 
rate mentioned in the preceding covenant, the mortgagee shall at any 
time thereafter, at the request and cost of the mortgagor or the person 
claiming under him, reconvey the mortgaged premises to the mort- 
gagor or as he shall direct (d)- The mortgagor cannot generally 
compel the mortgagee to accept payment of the mortgage money 


(a) Whitley v. ChalliSf [1892] 1 Cli. 64, C. A. 

(0 Butter V. Daniel (1882), 30 W. R. 724, 801, C. A. ; Be O'Brien (1883), 
11 L. R. Ir. 213 ; Uarrett v. Middlesex Justices (1884), 12 Q. R. D. 620. 

(a) Conveyancing and Law of Property Act, 1881 (44 &: 45 Viet. c. 41), 
8. 23 (3), (4). Under the Fires Prevention (Metropolis) Act, 1774 (14 Geo. 3, 
c. 78), s. 83, iiisurauec olhces are required, upon the request of any person 
interested in or entitled to any house or other building burnt down or 
damaged by lire, to apply the iusui'ance money in leiiistatiug or repairing 
8uch house or building ; but it has never been decided that this applies as 
between mortgagor and mortgagee (Westminster Fire Office v. Glasgow 
Provident Investment Society (1888), 13 App. Cas. 699, 713, 716; and see 
title Insurance, Vol. XVII., pp. 522, 642, 543). 

(h) Mexander v. Mills (1870), 6 Ch. App. 124; Be Bedingfkld and 
Berring^s Contract, [1893J 2 Ch. 332 ; afld see note (p), p. 118, ante, 

(c) 46 & 46 Viet. c. 38, 8. 50 (3) ; see title Settlements. 

(d) This is substantially the statutory proviso provided by the form of 

mortgage in the Conveyancing and Law of Property Act, 1881 (44 &. 45 
Viet. c. 41), a. 26, and Sched. III., Part I. ; and see Encyclopaedia of 
Forms and Precedents, Vol. VIII., p. 505. , 
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before the day of payment appointed in the proviso for red6n]ption(c). 
A stipulation in a mortf»af;c that the principal del)t sliall not be called 
in for a {riven period (/) is often accompanied by a mutual stipula- 
tion that the mortgagor slitill not be entitled ^Yithout the mortgagee’s 
consent to pay off oi redeem the mortgage before the expiration of 
the period (g). Although tlie law will not allow a mortgagor to be 
precluded from redeeming altogetlier (/<), yet he may be precluded 
from redeeming for a fixed period, such as live or seven years (0; 
but that does not j)rohibit the court in a proper* case from preventing 
the application of the clause if it is too large or tliere are circum- 
stances connected with the proviso which renders it, in the opinion 
of tlie court, unreasonable and oppressive (/i ) . A proviso against 
redemption for a period is not binding in the alisonce of a mutual 
provision for the continuance of the loan for that j)eriod(/). 

^ Difficulties sometimes arise with regard to jirovisoes for redemp- 
tion where the prescribed destination of the estate when reconveyed 
does not follow the state of the title as existing at the time of the 
mortgage, and the question is whetlier tlie title to the equity of 
redemption is to be considered as th(‘rehy altered or not. The 
result of the authorities is that the presnni])tion is that limitations 
in the proviso for redemption different from the previous limitations 
of the properly are not intended to affect tlie rights of the parties 
further than is necessary to effect the object immediately con- 
templated (fn). 

223 . An important part of a mortgage is the power to sell tlie 
property in default of payment of the debt. An express ])ower is 
seldom now inserted, reliance being placed upon ilie statutory 

power(«)- 


224 . There is no statutory oldigation on a mortgagor to Iceep the 
premises in repair, so that provision ui)on the subject should be made 
where the nature of the iiroperty so requires {o). 


225 . As to insurance, a mortgagee under a deed made after the 
31st December, 1881, has power at any time after the date of the 
deed to insure, and keep insured, against iire any building, effects, 
or property of an insuralde luiture comprised in the mortgage, and 


(e) See p. 147, yont. 

if) See Kncyclopaedia of Foims and Precedents, Vol. VJII., np. GOG. 5;34 

ig) Ibid., pp, G07, 534, 

(h) See p. 71, ante, and p. 142, pont. 

(i) Teevan v. Smith (1882), 20 V\i. D. 724, 720, i\ A. ; Biggs v. Nod- 
dmoit, IJoddinoit v. Biggs, [1898J 2 Cb. 307, 311, C. A. ; Bradlnjy. GarritL 
[1903] A. C. 253, 269. 

(/f) Biggtt V. UoddinoU, lloddinott v. Biggs, s^tpra. 

(f) Morgan v. Jeffreys, f 1910j 1 Cb. 620. There is no reported case in 
which a restriction for more than seven years has been held good. As 
to the periods which have been considered unreasonable, see p. 143, post 

0’JVeiWj[1858), 2 Dc G. & J. 399, C. A. ; Blomleyv. Felton 

r Jiyron^s Settlement, W illumes w. Mitchell, 

[1891] 3 Ch. 474. 


W Cpnjoyaucing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), 
8. 19 (1) ; *860 pp. 245 et seq , post. 

{ 0 ) See Encyclopaedia ot Forms and Precedents, Vol. VIII., p. 603. As 
to Uie mortgagee's liability to n^pair, see p. 202, post 
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the premiums paid are a charge on the mortgaged property so as 
to carry interest at the same rate as the mortgage money ( p). The 
amount of the insurance effected must not exceed the amount 
specified in the mortgage deed, or if no amount is so specified, 
must not exceed two-thirds of the value of the jjroperty ; and no 
insurance is to be effected when the deed contains a declaration 
that no insurance is recjuired, or where an insurance is kept u]) on 
behalf of the mortgagor in accordance with the mortgage deed ( 7 ). 

226. The absolute covenants for title formerly expressed in a 
mortgage may be implied by tlie mortgagor conveying “as beneficial 
owner.’' The covenants so implied are for right to convey, for quiet 
enjoyment after default, for freedom from incuinl)rances, and for 
further assurance (0 ; and where the mortgage is of leaseholds, the 
further covenant tliat the lease is valid and that tlio rents and 
covenants have boon })aid and performed, and for the indemnity of 
the mortgagee in respect of the rents and covenants in the future (a). 
In the case of a person joining in the assurance, but having no bene- 
ficial interest in the property, he will convey as trustee or as 
mortgagee, which will only imjdy a covenant against incumbrances. 
In practice the implied covenants for title are relied upon in drafting 
mortgages. 

Some powers conferred by statute are often excluded or qualified. 
Thus a mortgage frequently imposiis restrictions upon the leasing 
power given to a mortgagor l)y statute (0 by providing that the 
mortgagor shall not exercise it without the written consent of the 
mortgagee (fl). 

Sometimes an attornment clause is inserted when the mortgagor 
is himself in occu])atioii of all or any jiart of the mortgaged pro- 
perty ; but such a clause' is (/nly of use to enable the mortgagee to 
obtain posscssfon by summary procedure (/O- 

227. When a mortgage is completed the mortgagor is liable to 
pay to the mortgagee the expenses incident to the transaction (c). 
Tlie mortgagee is primarily liable to his own solicitor for those 
expenses (d). The mortgagor is liable to pay over to the mortgagee 

(p) (Conveyancing and Law of Property Act, 1881 (44 & 45 Vict c. 41), 
R, 19 (1) (ii.) The preiiiiuins are only a charge on the propei'ty, and cannot 
])e recovorcil ironi th(‘- mortgagor as a debt, so tlie practice still continues 
of inserting a covenant for their repayment in the mortgage deed ; see 
Encyclopjcdia of Forms and Precedents, Vol. VllL, }>p. 502, 511. 

iq) (\>iiveyanehig and Jjaw of Property Act, 1881 (44 A 45 Vict. c. 41), 
s. 2o. 

(r) Jbid , s. 7 (1 ), (F.) ; and see ]). 1:50, post. 

(s) I ^mveyancing and Jjaw of Property Aet, 1881 (44 A 45 Vict. c 41), 
B 7 (!),(!>.); see Eneyclop:edia of Forms and Preeedents, Vol. VIII., 
pp. 514, 515. 

(0 Fonveyaneiug and Law of Pioperiy Act, 1881 (44 A 45 Vict. c. 41), 
8. 18 : and see. p. 10:5, post. 

(a) See Eneyelopiedia and Forms of Precedents, Vol. VJIT., p. 505. 

(/>) As to attornment, see j>. 159, 

( 0 ) Vhe same cimveyaneiiig practice as is follow^nl in the case of sale 
(see title Sale of Land) is adopt(‘(i in the ease of mortgages; thus the 
mortgagor’s solieilor deduces Ihe title, while the mortgage^iV solicitor 
investigates the title and prepares the mod age deed. As to solieitors* 
remuntration in general, see title 

id) See titles and F-saoe*?, Vol. X., p. 284; ^^olicitors. • 
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what the latter pays to his own solicitor, but there is no debt until 
the transaction is coin])leto(l. If tlie transaction falls through, the 
intending mortgagee cannot recover his expenses from the intending 
mortgagor, and to avoid that difficulty it is the practice of 
solicitors for intending mortgagees before engaging in a mortgage 
transaction to obtain an undertaking by the intending borrower’s 
solicitor (r), or by the borrower, to pay the expenses. When the 
transaction is completed, the practice is to deduct those charges 
out of the advance (/). 

228. A solicitor, to whom either alone or jointly with any other 
person a mortgage is made, or his firm, may receive the same costs 
for work done in resjiect of tlie mfirtgage as if the mortgage had 
been made to a stranger who had employed the solicitor or his firm 
to tm-nsact the business, and, in case a mortgage is made or trans- 
ferred to him, or to him jointly with, another person, to charge 
against the security tlio same costs as if tlie mortgage had been 
made and remained vested in a person who w’as not a solicitor 
who had employed him or his firm to do any business with respect 
to the mortgage or the property comprised therein (//). 

Sect. 2. — Copj/hohlfi. 

229. Copyholds properly so called, as distinguished from 
customary freeholds, are conveyed by surrender and admittance, or 
by some statutory assurance made with the lord’s concurrence 
which has the same effect (//). IJotli surrender and admittance, or 
their statutory substitute, must, however, be present to complete 
the legal title of the alienee. Coj^yholds may be surrendered 
absolutely or on condition, and the latter is the usual mode of 
creating a mortgage. 

230. The mortgage in practice is effected by a deed containing a 
covenant by the mortgagor to surrender the i)ropcrty to the lord of 
the manor to the use ot the mortgagee!/), subject to a condition 
that the surrender shall be void on pa^unont of the principal and 
interest on a given clay. This condition is in sul)stance the same 
as the proviso for redemption in a mortgage of freeholds (/.*). The 
deed also contains a covenant for payment of principal and interest, 

(c) Ee Gowhurn, Ex yarte Frith (1882), 19 Cli. I). 419, 427, 0. A. ; Prati 
V. Visard (18:13), 5 IJ. tk. Ad. 808 ; Wilkinson v. Giant (1856), 18 C. B. 319- 
For a form of undertakiug, s(‘c Kiicyclopirdia of Forms and Precedents, 
Vol. Vlll., p. 483. 

if) Pratt V. Vizard, snpra, sit pp 813, 814. 

(//) Mortgagees Legal ("osts \rt, 1895 (58 & 59 Viet. c. 25), s. 3 ; Day v. 
Kelkmil, [1900] 2 (Ih. 745, C. A. As to costs generally, sec p. 231, post. 

{h) See, for example, Kncyelopsedia of Forma and Precedents, Vol. Vlll-t 
p, 623, for a form ol a legal imnlgage. hy conveyance by a t«-iiant for life 
of copyholds winch opeiales as a surreiidtT by virtue oi the S«',ttled Land 
Act, 1882 (45 iSt 46 Viet. c. 38), s. 20 (1), (3), and is perfected by 
admittance'; and see title Fopy noi.ns, Vol. VIII., pp. 80 et scq. For a 
collection of forms ot mortgages of copyholds applicable to various 
<'ircumalan(*es, see Kucyclo|uedja ‘of Forms and Precedents, Vol. VI 11., 
pp. 6U9 Hseq., 716; Vol. XVI , ])p 271, 409, 411 ; and for further charges, 
see i7w/.,#Vol. VI If., pp. 812, 814, 815. As to devolution on death of 
mortgages on copyholds, seejip. J84, 185, post. 

(i) thUL, VoJ. \ fll , pp 6 In, 612, 615. 

{k^ ISeepp. 121. 122, ante. 
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and other claupcs required hy tlio nature of the property, as in the 2. 

case of a mortgage of free bolds (?). Where the mortgage is of Copyholds, 
renewable copyhold for lives, the deed should contain a covenant 
for obtaining the proper renewals. 

231 . The covenant to surrender is followed by a conditional Conditional 
surrender in accordance with the covenant in the deed (///). The surrender, 
lord is not l)ound to accept a surrender to such uses as the mort- 
gagee may appoint, but only to the us(j of the mortgagee (ji). The 
person to whom the conditional surrender is made seldom takes 
admission, as that would involve payment of a linc(<^>). Until the 
mortgagee is admitted, the mortgflgor remains tenant on the court 
rolls and liable to tlie lord sei vices and for the purpose of 

forfeiture ( p), and, as long as ibo lord has a tenant on the rolls, 
that is all that he can ordinarily require, hut a special custom 
enabling the lord to compel admittance of a surrenderee is said to be 
valid ((/). All ccihts relating to the completion of the surrender must 
be l)orue by the mortgagor (1). 

If the mortgagor refuses to make the conditional surnaidcr, a 
vesting order can be made in favour of the mortgagee, and there- 
fore an express declaration of trust of the copyholds which was 
fonuorly in use is not necessary («). If the mortgagor has not Admittance, 
himself been admitted, lie may be ordered to procure himself to 
be admitted and then surrender to tlie mortgagee (a). 


(?) See pp. lll{ ct seq , ante. 

(m) See Kiicyclopivdia of Fovu IS and Precedents, Vol. V., pp. 200, 212; 

A^ol. VIII., p. 0J4 All actual suircndcr to the lord by the mortgagor, 
involving an entry of that tact on the court rolls, is necessaiy to prevent a 
second 11101 tgagee witliout notice ironi obtaining a snriendov to himself, in 
which case he may acquire the legal estate and gain jnionty (Ojruuc/r v. 
Plimer (1708), Pac. Abr., lit. Mortgage (Pi.), 3). To prevent a second mort- 
gagee obtaining priority, tlioiefore, tlie mortgage money should not be paid 
until the surrender is made, and when an immediate surrender is iinpractic' 
able, the mortgagee should lake a power of attorney to surrender lor the 
mortgagor. But a legal mortgagee, may be postponed to a ]irior equitable 
mortgagee of whose security lie had actual or constructive notice. An 
eciuitablo mortgage of copyholds may be created by the mere deposit of 
the copy of the court rolls; see pp. 78, 80, ante; title CorynoLUS, 
Vol. Vlil., p. 94. It is, thcrclore, not sullicient for the inoteotion of the 
mortgagee to search the court rolls for iucumbranoes ; lie ought to 
require tlie mortgagor to produce an abst.ract of his title and the copy 
of his admittance, or account reasonably for its absence {Whitbread v. 
Jordan (1835), 1 Y. & (ex.) 303). 

(n) Finch v. Downing College (Uafiter eic,) (1853), 13 C. B. 945 ; and seo 
title CoPYiioLUS, Vol. VJIl., p. 01. 

( 0 ) As to fines, seo title Copyholds, Vol. VIIT., pp. 20 et seq, 

(p) Doe d. Hlicwcn v. Wroot (1804), 5 East, 132; Minion v. Kwumd 

(1800), L. B. 1 Phj. 449 ; se<*, Cajmtake v. Hoper, ] 1908J 2 Ch. 10, C. A., per 
llozENS-llAiiJ)Y , M.R., at ]). 17. As to the relation of surrender and 
admittance, and the etfeci ol cacli, see title Copyholds, Vol. VlIl., 
pp. 91, 92, 97. ^ 

(q) Baspool v. Long (1602), Cro. Eliz, 899; King v. DillisUm 3 

Mod. Rep. 221 ; T redway v. (1699), 2 Vein. 367. 

(r) Vru^ie v. Bury (1853), 2 J>rew. 41 ; iiflirnied (1854), L. R. 16 Eq. 
153, n., i:. A. 

(fl) He Ctowe's Mo)tqage (1871). L. R. 13 Eq. 26; He Vumin,g (1869), 
6 Ch. App. 72. 

(a) Masters v. lirahan (1735), 1 Russ. 660, n. 
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232- The deed of covenant to surrender, if made before the 
conditional surrender, is a “ mortgage within the Conveyancing 
and Law of Property Act, 1881 (b). And when in a mortgage 
made after the 31st J)ecember, 1881 , the mortgagor covenants to 
surrender as ‘‘ beneficial owner,” the statutory covenants for title 
are implied therein (c). 

A covenant to surrender by deed also implies a i^owor of sale 
enabling the mortgagee hy deed to convey the property for such 
estate and interest as is subject to the mortgage ((/). 

233. Although the legal title of a mortgagee is not complete 
until actual admittance, yet as against all persons hut the lord the 
title of a surrenderee after admittance is perfect as from the time 
of the surrender, and will relate lack to it and defeat the title of all 
intermediate incumbrancers, for tlio admittance is only a circum- 
stance required by law for the sake of the lord(('), and where by 
the custom of a manor no time is limited for pr(‘senting a surrender, 
an incuml)rancer wliose surrender has not been enrolled until long 
after a subsequent incumbrance will not lie postponed although the 
subsequent incumbrancer had no notice of the cliarge ( /'). 

234. If tlie money is repaid beforn tla^ admittance of tlie 
mortgagee., the mortgiigee simply ackiiowh^dges satisfaction and 
authorises tfie steward to enter the aeknowledgim^nt on the court 
rolls t//), and thenuipon the mortgagor becoiiU'S possi'.ssed of his 
old estate and no roadmission is ref(uire(l (//). But it the mortgaget^ 
in appnJiension of default or for soin(‘> other reason, is actually 
admitted, tlien on ])aYmeiit off he must resurrciidor and the mort- 
gagor requires a n(‘AV admitlanee (0. 

Sect. 8.— Jj^^asrholda, 

235. Mortgages of leaseliohls are effected either by way of 
assignment of the whole lenu or hy way of suhdemise (/.). The 
former metliod is adoj)ted only Mdieii tlie rent is small and lla^ 

(h) 44 & 45 Yict. c. 41, s. 2 (vi ) ; ami .see, KiicyelopiiMlm of Forms ami 
Procodeuis, Vol. VJII., p. CIO. 

(c) Foiiveyammig ami Law of Fjoji- riy Act, ]8Sl (44 45 Vief. c. 4J), 

B. 7 (1) (0.), (5) ; se»^ p. 123, ante 

(d) Coiiveyaiu'uiii: ami Law ol PiopiTty Act, 1881 (44 45 Viet. c. 41), 

RS. 19 — 21 ; see ]». 248, pobt. TJie more siirromler of copyJiolds by way ol 
mortgage, if not under seal, would not eonter tlie statutory pr>w(us. 

(«) Holdfauld, }Voollams v. i'UipImiu (1787). 1 q>iru. Rep. 600. 

(J) Horlovk V. rriesileif (1827), 2 8im. 75; ami see, geiieially, title 
ForyiioLD.s, Vol. VflL, p. 9:}. 

fv'y For warrant to cuter satisfaction, see KiicyelojiaMlia of Forms ami 
Frei-edeaits,. Vol. VilL, p. S.SO ; thid., Vol. V., p. 213. 

, (h) Doe (1. Shiuren v. Wroot (LS04), 5 Fiast, 1.32 ; se(‘ p. 313, pod. 

(i) Not only does this involve the payment of am)th<*r line, but such 
reaihiussioii of tllie mortgagor creates a new estate in linn, altering in 
Bom®^ eases the d(*sc.enfc ol the pnyierty, sim*.e he is then in the same 
position as if he hud himself ac.cjuired the propiTty by jmreliase {Doe d. 
tlatmun v. Monpm (1797). 7 IVini R(‘p. 103). For form of roadmittanee 
of a mort^gor mIkm’o the mortgagee has been ailnutted, see Kneyelo- 
paMlia of 4f^oiias ami Piveedents, Vm. V., p. 223. 

{L) F^.l!^a stdHitv>n b>im <d* moriiiaL'c, t‘ilbi.r by assi^nin. ijt or subdemiBe, 
see fcnevelomdifl ot Forms and denis. Vol. Viii. n For a 
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lesfiee’s covenants are not burdensome (/', for the effect of an ?r.rT.3. 
assignment is to estal)lish a privity buhve-oTi tlio lessor and tho Leaseholds, 
mortgagee, so that the latter can be sued for rent and breach of 
covenant (m). The alternative cojirse is to subdemise the ]n*op(irty 
to the mortgagee for the wliolt' of Ilie term, Jess one or more days {n). 

Under this form of secinitv the mortgageo is under no ])ersonal 
liability to the lessor (o). The only objcsction to it is tluit it Itnives 
the nominal reversion outstanding in the mortgagor. To obviato 
this it is th(^ ])ractict'- to inseit in the mortgage a declaration by the 
mortgagor that be is a trustee of the liead term in trust for the 
mortgagee, but Hul)j(}ct to the right of redemption. This is 
su})pl(*ment('d hy a ])ow(n' for tht‘ mortguge.e to remove the mortgagor 
and a])})onit a new trustee of tlie liead tiirm in the place ol the 
mortgagor [p). Under these provisions a mortgagee can a 2 )])oinl a 
nominee of liis owni to be trustee in the jdace of tJie mortgagor and 
vest the head term in the new' trustee ( 7 ). A power of attorney to 
assign the nominal revershni is sometimes inserted. 

236. In the case of a mortgagor expressed to convey h'aseliolds covenant b for 
as benelicial owner there are implied covenants that the lease is title, 
valid, and that all tlie rents and covenants have been paid and 
observed, and also that the person conveying will pay the rent and 

perform the covenants, and keep the mortgagee indemnilied against 
non-payment or nan-observanc(5 of tlie same respectively (r). 

237. In the case of renew^able leaseholds, if either mortgagor or Rj^pewiible 
mortgagee is aide to obtain a renewal of the lease, tlie renew^ed 

l('.ase is treated as engrafted on the old and as forming pari of the 
mortgage S('cariiy («). 

oolloclioii (if forms of mortgiig(^s nl Icaseljolds ajijdicable to various cJrfum- 
stauci^s, s(*(‘ KiicyclojiaMiia of Forms and PrcctMlcnts, \dl. 111., p. 40; 
Vol.VJn.,pj). 020 ('/>(•(/. 740, 750, 704 ; Vol. XVI., pp. 271 , 4J;5, 4 15 ; and 
lor further ch.arges, dud.^ Vol. A'lll., pp. 800 el fteq., 818. 

(/) See 'A/yit/., Vol. VUl.,p. 031. 

{nt) V. lUminquet (ISIO), 1 Prod. A Bing. 238 ; sec, geiieially, 

title ij.VNJ)J.(HU) \ni) Tknam', Vol. XVITI., ji]). 588 ef aeq, 

{n) See Kncyelopiedia of Forms and Preeet^ nls, Vol. VIII., ]>. C>27. A 
second mortgai'c by demiso for a term concuii nt tlu' fii*st mortgage 
by demise eif ates a legal term, not a mere eqiutalih* charge (]\e Moore wnd 
Jiulrne'e (Unitrovt (191 1), 50 Scd. .lo, 89). 

(o) Nor lias a lessor any equity to compel a pcr^on bid. ween wliom and 
liims(‘lf there IS no privity to take an assignn*ont of the term 01 make 
himself liable on the covenants (*\eii though such ])erson lias taktm possession 
( Moores v. ('hoal (1839), 8 Sim. 508 ; Moore v. (heq (1848), 2 Ph. 717), 

(p) See Encyclo])jedia of Foims and Precedents, \"oi. VIII., p. 504» 

Iq) Lomlon ami (hunUj Jianf.hng (Jo. v. (Hoddnrdy [1897] 1 Cli. 042. A 
deelaralion of trust in favour of the mortgagee i 1 <h*s not render him liable 
to the lessor for the rent and covenants of the lease (Walters v. Northem 
('oal Mining Vo. (1855), 5 l>o (b M. & G. 629) ; nor do^ ^ dedilaration of 
trust prevent the trustee in bankruptcy of the mortgage from disclaiiriing 
the nominal reversion (lie, Maughan, Jljx parte Monlhouse (1885), lAQ. B, 1). 

056). For forms, s(‘e Kncyclopiedia of Forms and Precedenti, Vol. I13K, 
pp. 658, 659. 

(r) Conveyancing and Law of Property A<?t, 1881 (44 & 45*Vict. c; 41), 

B. 7 ( 1 ), (D.) ; see p. 123. ante. '* 

(8) lie Biss, Biss v. Biss, [1903] 2 Ch. 40, 62, C. A, ; Leigh* y. Bvrneit 
(1886), 29 Ch. 1 ). 231 ; Kakestraw v. Brewer (1729), 2 P.^Wms. 61 It 
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238. Mortgages of leaseholds, dietherliyassignmeiifcor sii))-(lemise, 
are, so far as fixtures are concerned, on tlie same footing as free- 
holds (/). If a tenant who lias put up fixtures, which as against the 
landlord lie is entitled to remove, niorigagcs his leasehold interest, 
the as.'uiraiice will pass thosii liviures wliotluo* they are mentioned 
or not (n), and whotlier tlie assurance is a legal nivU’tgage or by 
deposit of deeids (r), and whether the articles were allixed before or 
after the mortgage (ii)- Ihit in the case of a mortgage of leaseholds 
hy demise,, th(3 absolute property in th(3 lixtun^s as seiiarate chattels, 
with the riglit to remove and sell thorn, does not ]jass to the 
mortgagee unl(\sH an intention to tliat eilect is apparent, but only 
tlie right to them dining tlie demise (a). 

Sect, d — Incorporeal llcrcdilamcnh, 

239. Incorporeal ]iert‘ditaments, such as j eversions, remainders, 
manors, advowsons, commons, tithe rentcliarge and other rent- 
charg(‘S, annuities and otlier property of a like nature existing in 
gross and apart from the owuorslii]) of coi])oreal properly, may Ixj 
the subject of a li'gal mortgage which must he created hy deed (//). 
Incorporeal hereditanK^iits of a freehold nature are mortgagi^d in 
tlie same way as other freehold hereditaments 

240. fieversions and remainders, whether vested or contingent, 
may be the subject of a mortgage created by deed (a). Where the 
contingmicy makes tlu‘ socnrily a viuy speculative one, a policy of 
insurance to guard against the particular risk is frequently taken (/>). 

241. A manor projierly consists of deiiK'Suo lands, jurisdiction 
in a court baron, and services of free tenants in fee liable to escheat 
and owing attendance at the court (c). The mortgage of a manor 
includes any copyholds of tlie manor subsequently purchased by 
and surrendered lo the mortgagor (d). 

242. An advowson is a perpetual right of presentation to a 
cliurch or an ecclesiastical beiiolice. An advowsoii is often 

(^) Meiix V. Jacobs (1875), L. R. 7 II. L. 481. As to the position in the 
case of a mortgage of Ireeholds, see p. 1 1 y, anU, 

(«) Menx V. Jacobs, supra. 

V) lie Richards, Ex parte Asihuri/, Ex parte Lloyd's RanLing Co. (1860), 
4 Ch. App. 630 ; Re Oawan, Exparte Jhuclay (1855), 5 Do G. M. & G. 403 ; 
W dlitims V, Evans (1856), 23 Beav. 230. 

{x) Eouthnort and ^Vesi Lancashire Banidng Co. v. Thompson (18S7), 
37 GU. i). 6'4, 0. A. 

iy) Sec title Deeos and Otheu iNSTiiijMJiNTS, Vol. X., p. 361. For a 
colliMjtion of forms of legal mortgages of incorporeal hereditaments, 
applicable to various circumstances, see Encyclopaedia of Forms and 
Precedents, Vol. VIIL, pp, 660 et seq. 

(s) As to this method, see pp. 112 et seq., ante. 

{a) For forms, see Encyclopaedia of Forms and Precedents, Vol. VIIL. 
pp. 660, 771, 773; Vol. XVI., pp. 410, 426 ef seq. 

(b) See ihi4.f Vol. VIIL, pp. 760 et seq. 

.(c) As ti^the nature of a manor or reputed manor, see title (Copyholds, 
Vol. VIIL, jjp. 3 et seq. ; and as to what property and rights pass by the 
grant af a manor, see ibid., p. 10. 

(d) L/bi d. Gibbons v. Peff (1781), 2 Doug. (K. n.) 710. 
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appendant to a manor, and in such a case it passes by a con- 4. 

veyance of the manor (c). When it is severed and in gross it is mort- Incorporeal 
gaged, like any otlier incorporeal hereditament, by an instrument Heredita- 
under seal(/). Though the legal right to present to the churcli is 
vested in the mortgagee, he is a mere trustee for the niortgagor 
and must present the pet'son nominated by the latter (p). An 
advowson is a very indiffereuit security, as it produces no profit and 
can only be made available by the exercise of the power of sale, 
and if sold during a vacancy, the purchaser does not acquire the 
right to present for that turn (h). 

243. A right of common in gross is a right of common possessed Rightsof 
by one person over the lands belonging to another, not as appendant 

or appurtenant to any lands of his o\vn, but as an independent 
subject of property (i). This is not a common form of property, 
and is seldom, if ever, mot with as the subject of a mortgage. 

244. Tithe reiitcharges in lay hands are n^al estate, and are Tithe 
mortgaged by assurances applicable to corporeal bereditaments (;/). 

245. Grants of reiitcharges for an estate in fee simple are not 
uncommon in Lancashire and in some otlier parts of the country. 

Such rentcharges may be the subject of a mortgage in foe simple (A). 

246. Rates levied under different statutory pow’ers may be the 
subject of a iiiorlgage. Rut as the power to mortgage is purely 
statutory, it is necessary in every case to consult the statutes under 
which the borrower is acting to see if the contemplaled sec^irity is 
within the purview of the Act (/). 

Sect. Personal Chattels, 

247. A mortgage of personal chattels is called a bill of sale(?/i). riM^onai 
Every bill of sale made or given in consideration of any sum under 


(c) Co. Lilt. 307 a ; A.-O, v. SUu'ell (1835), 1 Y. & C. (ex.) 559 ; see title 
Ecclesiastical Law, Vol. XT., pp, 564, 665. 

(j) See Encyclopaedia of Foiuis and Pieccdents, Vol. VIII., p. 673. I’lie 
Benefices Act, 1898 (61 & 62 Viet. c. 48), does not affect the reservation of a 
right of redemption in a mortgage of an advowson {ibid., s. 1 (7) ). 

{g) Amhurst v. Dawling (1700), 2 Vern. 401 ; Mackeimic v. IMinson 
(1747), 3 Atk. 559 ; and the other easels cited in title E(’clesiastical Law, 
Vol. XL, p. 574, note (d). 

{h) Lincoln (Bishop) v. Wolforston (1764), 3 Burr. 1504 ; and as to 
the restrictions on sale of an advow^son, see title Ecclesiastical Law, 
Vol. XL, pp. 582 et scq. 

(r) See title Commons and Rights of Common, Vol IV., pp. 446, 457. 

(/) Encyclopa.‘dia of Forms and Precedents, Vol. VllL, p. 671. As to 
tithe rentcharge generally, see title Ecclesiastical Law, Vol. XL, pp. 745 
et seq. 

(h) Encyclopaedia of Forms and Precedents, Vol. VIII., pp. 667, 669 ; 
see title Rentcharges and Annuities! 

(l) For lates generally, see title Rates and Rating. For forms of 

mortgages of rates, see Encyclopaedia of Forms and Precedents, ^pVol. IIL, 
p. 1 1 7 ; Vol. yi., p. 310 ; Vol. VIll., pp. 194 et seq. , and as to the nqwers of 
local authorities to borrow, see p 112, ante, ^ , 

(m) See title Bills of Sale, Vol. IIL, pp. 1 et seq. For the meaning of 

H.L.— XXI. , F 
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£30 is void(n). If given bj way of security for the })ayment of 
money by the grantor thereof, it is void unless it is in accordance 
with the statutory form (o), and it must liavo a scln^dule annexed 
thereto or written thereon ciuitaining an inventory of the personal 
chattels therein comjirised (p)- J^oboiituros issued by any inortgag(j, 
loan or other incorporated company, and secured upon the capital, 
stock or goods, chattels and effects of such company, are excluded 
from the operation of the statutory provisions affecting bills of 
sale (r). 

Sect. G . — Policies of Insurance and (hoses in Action, 

248. Policies of insurance on the lives of persons aro frequent 
subjects of mortgage (ii) either alone or with other property. The 
policies may either be upon the life of the mortg-jgor or upon the 
life of another person. The validity of a policy dopends upon the 
absence of misrepresentation at the time the policy was fiffected ( / ), 
the assured not having done any act forbidden by the ])olicy wbicli 
makes it void, and the person effecting the policy having an insur- 
able interest in the life of the person insured («). 

249. There are no implied covenants (a) in the case of a mort- 
gage of a policy of iiihurance, and the security must contain 
express covenants for whatever acts the moitgagoe recpiires the 
mortgagor to jierform or abstain from. The covenants liy the 
mortgagor which aro usually inserlotl aro as follows (/>) : not to 
permit the policy to become void, and if it l)i‘.coiiies void to effect a 
new policy in lieu thereof; and to pay the ]>remiuiiis and deliver 
receipts to the mortgagee. It is also usual to insert a provision 
that the mortgagee may keiqi the polic^’^oii foot in case the mortgagor 


“ personal chattel^,’' sec title Pills ok Salk, Vol 111., p. 20. For fonns, 
Boe Eucyclopaidia of Fonns and Piecedents, V'ol VI H., pp. 'J80 et mj. 

(n) Bills of Sale Act (1S78) Amendment Aet, 1SS2 (45 A- 46 e. 43), 
B. 12 ; J)avi8 V, Ihher (1884), 12 Q B D. 490 

(o) Bills of Sale Act (1878) Amejidment Act, 1882 (45 A" 4G Viet. c. 43), 
8. 9. See Encyclopaedia ol Forms and Precedents, Vol. VJ JJ pp. 780, 783. 
For forms of affidavit on registration and renewal ot registration, see 
ibid.f pp. 793, 794; and for forms ot satisfaction, see ‘khid.^ p. 898. 

(p) As to the form of a bill of sale, see title Bills of Sale, Vol. HI , 
pp. 3iet 8bq. : Bills of Sale Act (1878) Amendment Act, 1882 (45 & 46 Vict. 
c. 43), s. 5. 

(flf) Bills of Sale Act, 1878 (41 & 42 Vict. c. 31) ; Bills of Sale Act 
(1878) Amendment Act, 1882 (45 &; 46 Viet, c 43) 

(r) See titles Bills of Salk, Vol. III., p. 19; Compa>jies, Vol. V., 
pp. 345, 365, note (6). 

(«) For forms of mortgages of insurance jiolieies, see Encyclopaedia of 
Forms and Precedents, Vol. VJII., pp. 680, /82, 754 ct neq. ; Vol. XVI , 
p. 389. For a further charge, see Vol VJII., pp. 817, 818. 

{t) See title Insukanck, Vol. X VU., pp. 650 et seq. As to the insurable 
interest of a mortgagee of property, see ihid,, pp. 521 et seq. 

(u) Ibid., pp. 644 ct seq. As to' the effect of suicide, see ibid., pp. 556 
0 t seq, 

(a) Aflrto the covenants for title implied in a conveyance by way of mort- 
gage by the mortgagor conveying “ as beneficial owner,” see p. 122, ante. 
,(b) Bncyclopsedia of Forms and Precedents, Vol. VIII., pp. 680 , 
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neglects to do so, and that the moneys advanced for that purpose 8 «ct. 6. 
shall be a charge on the policy (o). Policies of 

Insnrance 

250. The mortgage does not require the insertion of a power of and Choses 
attorney to enable tlie mortgagee to sue for and recover the amount Action, 
insured. But notice of the niorlgago must he given to the insurance p„orityof 
ollice, and the dates on which several notices are njc^'ivcd will morigages 
regulate the priority of all claims under different assigiinioiiis((Z). ^lependson 

A second inoi‘lgagee with notice of a first mortgage does not, however, 
gain priority over the first mortgagee by giving the first notice to 
the insurance company (e). 

251. The statutory power of sale conferred on mortgagees applies Power of sale, 
to mortgages oxecuh’d since the Hist J)ecem])Gr, 1881, by deed of 

polici(3S of insurance and other clioses in action (/). 

252. When a policy of insurance Is taken out by the creditor as Ownership of 
jjart of his security, and the premiums are paid hv tlm debtor or policy, 
charged against him in account, or if it is agreed or can he inferred 

from the bargain between the ])arties that the debtor has undertaken 
to ])ay the premiums, the policy, or the balance of the insurance 
money after discharge of the debt, belongs to the debtor (^). But 
if a mortgagee of an annuity or other property which depends 
upon a life insures the life of the mortgagor merely for his own 
])rotection, paying the proiniuins out of his own pocket, the policy 
belongs to the mortgagee (/?); and the mere fact of the creditor 
having charged the premiums against the debtor without evidence 


(o) Rv<m without sucli an express provision the mortgagee is entitled to 
chaige the projierty with any 'sums he. may advance lor keeping up the 
policy, iiiul u iMi iuteicst; thereon at 4 per cent. (Bellamy v. Bnekenden (1861), 
2 John & 11 137 ; Oill v. Dowjitny (1874), L. K. 17 Eq. 316) 

(d) Policies of Assuriince Act, 1867 (30 &; 31 Vict. c. 144), ss. 1, 3; and 
see titles Piioyics in AirnoN, Vol. IV., pp. 379, 395; Insurance, Vol. 
XYII , p. 559. A letter by a debtor enclosing a policy on his life and 
i(*quc‘stiiig the. creditor to instruct liis solicitor to jrreparo the necessary 
assignment {(hoHsleyv ('ily of Glasgow Life Assurance Co (1876), 4 Ch. D. 
421), or a ineiiioiiUKluin accompanying a deposit of a policy by which the 
borrower agrees to execute a valid mortgiige upon request (Spencer v. 
(’hit Ice. (1878), 9 Ch. D. 137), is not an assignment within the Policies of 
Assurance Act, 1867 (30 31 Vict. c. 144), s. 1. 

(c) Neuman v. Neicman (1885), 28 Ch. 1). 674; and non-production of 
the })olicy to the second mortgagee affects him with constructive notice of 
the lirst mortgage (Spencer v. Vlmke, supra; Tie Weniger's Bolicy, [1910] 
2(4i 291). 

(/) As to this power, see pp. 248 et seq., post. 

(o) Holland v. Smith (1806), 6 Esp. 11 ; Morland v. Isaac (1855), 20 Beav. 
389 ; Be Stone's Trusts (1859), 1 Giff. 94 ; Leav. Hinton (1854), 5 De G. M. 
& G. 823. C. A.; GouHenay v. Wright (Um.^ 2 Giff. 337 ; Salt v. 
Northampton (Marquess), [1892] A. C. 1, 16; and if the debtor is charged 
with the premiums in account with the creditor and has not disputed 
his liability to pay them, it will not destroy his right to the policy that he 
has refused to pay the premiums (DryscUtle v. Biggott (1856), 8 De G. M. 
& G. 546) ; and see title Insurance, Vol. XVIL, pp. 562 et seq. 

(h) Gottlieb V. Cranch (1853), 4 De G. M. & G. 440, C. A. ; Xe Jacob's 
B state, Lancaster v. Gaselee, Ex parte Lancaster (1851), 4 De G. & Sin. 624 ; 
Preston v. Neele (1879), 40 L. T. 303. » 
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tliilt the debtor agreed to pay them does not give the debtor a right 
to the policy (0. 

263. Debts and other legal choses in action and equitable 
interests in personalty may be the subject of mortgages (/r). 

Under this class of security falls a mortgage of an already exist- 
ing mortgage, called a sub-mortgage (/). The security consists of— 

(1) a personal covenant by the original mortgagee for payment 
of the principal sun] advanced and interest; 

(2) an assignment of the original mortgage debt and interest 
and the lienelit of the i)ower of sale (m), and all the other securities 
for the same ; 

(13) a conveyance of the mortgaged property (including in the 
case of leaseholds mortgaged by demise the beiielit of the trust and 
provisions contained in the original mortgage of and concerning 
the nominal reveision thereby reserved), sulqect to such right of 
redemption as may he sulisisting under the, original mortgage ; and 

(4) a jiroviso for redemption on payment of the pniicijial and 
interest secured by the sub-mortgage. 

Before completing a sub-mortgage the lender should iiujuiie from 
the original mortgagor as to the actual amount due on the mortgage, 
and should give him notice of his sub-mortgage. 

On a moi'tgage of a debt, liowever secured, the mortgagee should 
be relieveAl from any obligation to sue for or require payment of the 
debt or any part of it, or to take any steps for that jiurpose, unless 
he shall think fit, and from any liability for loss occasioned by his 
omission to do so (?i). 

264. The legal title of a mnrtgagei' to stocks and shares in a 
public company is given by a transfiu’ in accordance with the 
requirements of the constitution of • the corporation and duly 
registered in the name of the inortgag(‘e (f*). Tins is generally 
accompanied by an independent document setting forth the actual 
nature of the security (p). There is a common practice of executing 
a transfer of shares in blank, and, only wlien it becomes necessary to 
assert the title of the mortgagee, to insert his name and register tlie 

(i) Bruce v. Garden (1809), 5 (’li. App 32. 

(Jc) Ab to tlie reqiiireuieuts jus to lorm and notice wLicIi arc esaontial 
in order to give the mortgagee Ihc right to euiorce his security and recover 
the legal chose in action, see Judicature Act, 1873 (36 & 37 Viet. c. 66), 
8. 25 (6) ; title Ohoses in Action, Vol. IV., pp. 367, 370 et seq. For a 
collection of forms of mortgages of legal choses in action applicable to 
various circumstances, see Encyclopaedia of Forms and Precedents, Vol. 
VIII., pp. 685 ei seq., 750, 754; Vol. XVI., pp. 418, 419. 

(l) For a form, see Encyclopaedia ot Forms and Precedoflts, Vol. VIII , 
p. 867 : and sec, further, p. 180, pout. 

(m) This will suspend the original mortgagee’s power of sale during the 
continuance of the sub -mortgage ; see Cruse v. Nowell (1856), 25 L. J. 
(OJT.) 709. 

(n) See Ex patte Mure (1788), 2 Cox, Eq. Cas. 63 ; Williams v. Price 
(1824), 1 Sim. & St. 581. As to the right of a sub -mortgagee to prove in the 
administration of the assets ot the deceased mortgagor, see Ee Burrell, 
Burrell y.^Emith (1869), L. R. 7 Eq. 399. For forms, see Encyclopaedia of 
Forms and Precedents, Vol. VIII , pp. 700, 702, 704, 705. 

(0) See title Companies, Vol V., pp. 197 et sea. 

(p) Ste Encyclopaedia of Forms and Precedents, Vol. VIII., pp. 708, 
710? and compare ibid., Vul. IL, pp. 484, 486; Vol. XIV., pp. 201, 202. 
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document. This may be good or bad according as tiie shares are Ssot. 6 , 
required to be transferred ))y deed or not ( 7 ). A deed cannot be Policies of 
altered after it is once executed (r), and a blank transfer, unless it Insurance 
is re-executed and re-delivered after the name of the transferee has Choses 
bt^en inserted, does not jiass the legal title to the stock or sliares ^ Action, 
which require to be transferred by deed(.sO. Wliere tlu^ deed of 
transfer is invalid, n'gistration of the transferee does not give him 
any title (/); nor does he acquire a legal title until all the con- 
ditions required ))y tlie articles have been fulfilled to give him, 
as between himself and the company, a jiresent, absolute and 
unconditional right to hav(^ the transfer registered {//). 

Sect. 7. — >S7np.s*, Carf/o and FreUjht. 

255. A mortgage of a British ship (r) is purely a statutory ships, 
matter (a). The i nstrument creating the security must b(i in the form 
given in the statute and must be produced to the, registrar of the 
ship’s port of registry and recorded in tlie register book. Mortgages 
are registered in tlui order of time in which they are produced to the 
registrar (//) and rank in piiority according to the order in which 
they are so recorded (e). The mortgage confers a power of sale((0. 

No notice of trust is allow^ed to be entered on the register (/?), and rnnnties of 
a higal mortgage of a ship in statutoi-y form and registered has moit^ngescn 
priority over an (jquitable charge previously given, even where the 
legal mortgagc^e takes with notice of the equitable charge (/ ). 

A mortgage of a ship passes as incident thereto all articles Property 
necessary for the navigation of the ship or the prosecution of theadven- included m 
ture which were on bo.ird at the date of the mortgage or were brought 
on board in substitution for tliem subsequently to th(‘, mortgage (^ 7 ), 


(f/) Sec title ('OMCANIES, Vol. V., p 191 ; and wn* p. 11)9, 

(r) See title Dekos amd ()t\ieu Instruments, Yol. X., p. 411. 

(s) ]*owell V. Loudon and I*TOvincial Banlc, | JSU3] 2 555, (’A. iUit a 

liaiisfer is not iiivjilidatcd by a luisstatonient of the consideration or an 
erioneouR stamp {ibid ) ; and sec titles Companies, Yol. Y., pp. 191 et seq. , 
Deeds and Other Instruments, Yol. X., p. 384. As to the effect of an 
agent acting in excess of his anthoiity in dealing with a blank transfer, 
Bcetilles Companies, Yol. Y.,p. 194; Equity, Vol. XIII. , p 81 ; Estoppel, 
Vol. XIII., pp. 392, 394; Fry and Mason v. l^meUic (1912), 132 L. T. Jo. 
443, C. A. 

{t) France v. ChirL (18S4), 20 (1i D. 257, C. A. ; Ilare v. London and 
Borili Western Hail Co (1800), John 722. As ti» a person obtaining a 
title against the company l)y estoppel arising from the issue of a certificate, 
see titles Companies, Vol. Y., pp. 182 et seq ; Estoppel, Vol. XIIL, pp. 408 


et seq. 

(u) SociMS Qeneralc de Paris v. Walker (1885), 11 App. C^as. 20, 28 ; Boots 
V. Williamson (1888), 38 Ch. D. 485 ; 3Ioore v. B'orth Western Bank, [1891] 
2 Ch. 599 ; Nanney v. Morgan (1887), 35 Ch. D. 598 ; affirmed, 37 Ch. D. 
346, C. A. 

(v) See, further, p. 138, 'post , title Shipping and Navigation. As to 
discharge of such mortgages, see p. 313, post 

(а) For Forms relating to mortgages of ships, see Encyclopaedia of 
Forms and Precedents, Vol. XI Y., pp. 65 et seq. 

(б) Merchant Shipping Act, 1894 (57 & 58 Viet. c. 60), s. 31. 

(c) Ibid., 8. 33. • 


(d) Ibid., s. 35; seep. 249, post. 

(e) Merchant Shipping Act, 1894 (67 & 58 Viet. c. 60), s. 66.- 

(/) Black V. Williams, [1895] 1 Ch. 408; Barclay db Co., Ltd. y, Poole, 
[1907] 2 Oh. 284. 

(y) CoUman y. Chamberlain (1890), 26 Q. B. D. 328. 
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A morff^afyor of a ship remaining in possession retains all the 
rights and powers of ownorsliip, and his contracts with regard to the 
ship are valid and effectual proviclod liis dealings do not materially 
impair the security of llio iuoj tgagoe(7z). But the mortgagee is 
not bound by a ciiartorparly the carriage at a high rate of 
contraband of war to iM lIigtavtils (i). 

256. FreqiHMitly a staintorv mortgage of a ship is accompanied 
by an inde])ond<*nt collatt nil mortgage by the statiitoiy owner of the 
freiglib earnings and Uie policies of insurance on the ship. With 
regard to siicli inh^osts, it is not necessary to comply with the 
sfcatiiiory provisions to make a valid security (A). 

ludGpend(‘ntly of contract, the mortgagee of a ship does not obtain 
any assigiiiiient of tlie freight, nor does the mortgagor undertake to 
employ tlio ship in any ]):i,rticular way or to em])loy the ship so as 
to earn freight at all. Until the mortgagee takes possession the 
mortgagor may allow the ship to lie tranquil in dock or employ it 
in any p>irt of tlie world, not in earning freight, but for the purpose 
of bringing home goods of his own or for his own benefit or for 
another at a nominal freight (/); but when a mortgagee takes actual 
possession ho becomes owner of the ship(»z), and everything 
wdiich represents the earnings of the shij) which had not been paid 
before must be paid to the mortgagee as such owner, hut this is 
limited to unpaid freiglit which the sliip was in the course of earning 
when he took possession (a). 

Sect, S,— Stamps on Movtijages. 

257. There are ehargealde upon all legal (e) mortgages ( p) 

(h) CoLlms V Lamport (18C4), 4 De G. J. & Sm. 500 ; The, Heather Bell, 
[lOOlJ r. 272, 0. A. 

(i) Law Guaiunfee and Trust Soncly v . Russian Lanh for Foreign Trade, 
[1905] ] K. B. 815, A. 

{k) Mestaer v. Gillespie (1806), 11 VeR 621, 629 ; Davenport v. Wliilmore 
(1836), 2 My. & ('r. 177 ; Gardner v. Lachlan (1838), 4 My. & (ir. 129 ; 
Lanqion v. Horton (1842), 1 Hare, 549. 

(Z) Keith V. Burrows (1877), 2 App Uas. 636, 64,5. 

(m) lie is justified in taking possession, although there has been no actual 
default under the mortgage, if the mortgagor is working the ship in such a 
way as materially to impair the .secuniy (TA<! JUnnor, 1 1907] P. 339, C. A.). 

(w) Keith V. Burrows (1877). 2 App. Cas. 636, 646. 660; Liverpool Marine 
Credit Co. v. Wilson (1872), 7 <-h. App. 507, 511 ; Shilliio v. Biqgart, [1903] 
1 K. B. 683, 687. Further, the first registered mortgagee of a ship, by 
taking possession of her before the freight ia completely earned, obtains a 
legal right to receive the freight and to retain thereout not only what is duo 
on his first mortgage, but also the amount of any subsequent charge which 
he may have acquired on the height in piiority to eveiy equitable charge 
of which he had no notice, and it. makes no difference that a subsequent 
incumbrancer was the first to give uotice to the charterers of his charge on 
tho freiglit {Liverpool Marine Credit Co. V. Wilson, supra); and sec, 
further, title Shipping and Navigation. 

(o) As to duty upon equitable mortgages, see p. 136, post. 

Ip) “ Mortgage ” means a security by way of mortgage for the payment 
of any definite and certain sum of money (Stamp Act, 1891 (54 & 55 Viot. 
0 . 39), 8. 86 (1) ). By virtue of this provision “ mortgage ” includes con- 
ditional surrenders by way of mortgage (see p. 125, ante), further charges 
(see p. 136, post), and any disposition by way of security of any property, 
real or pbrsonal ; any conveyance on trust for sale by way of security (see 
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(including a mortgage of an equity of rederaj'tinn (ij)), covenants (r) 
(except marketable securities otherwise chargeable (.f ) ), and warrants 
of attorney to confess and enter up judgment (/), being the only (a) 
principal or primary (h) security (c) for the payment or repayment 
of money, and upon collateral, auxiliary (d), additional, or substi- 
tuted (e) securities (other than equitable mortgages {J ) ), or 


p. 118, ante), except conveyances for the benelit of creditors generally 
(see (^oates v. l^erry (1821), 3 Brod & Bing. 48), or for specified creditors 
accepting composition in full satisfaction of tlicir debts, or exceeding five 
in number ; any deed or writ ing qualifying any disposition of property 
apparently absolute but intended by way of security only; any agree- 
ment for a mortgage accompanied by a deposit of deeds and not charge- 
able as an equitable mortgage (see (Jnited Realization Co. v. Inland 
Revenue Commissioners, [1899] 1 Q. B. 361); any deed operating as a 
mortgage of any stock or marketable socurity (see (iailsides (Brookside 
Brewery), Lid v. Inland Revenue (.ommissioners (lODO), 82 L T. 686; 
Kennedy v. Inland Revenue Commissioners (1900), 05 J I*. 9). The defini- 
tion 18 , how^ever, not necessarily exhaustive (City of London Brewery Co. v. 
Inland Revenue Commissioners, [1899] 1 Q. B. 121, J39, C. A.). Duty is not 
pa;yal)le for interest in arrear unless capitalised (Baiker v. Smark (1841), 
7 M. & W. 590), or interest calculated from a past date {Pierpoint v. Gower 
(1842), 4 Alan. & (J. 705), or mortgagee’s co.sts {Doe d Berutton v. Snailh 
(1832), 8 Bing 146 ; iJoe d. Mereeron v. Bragg (1838), 8 Ad. & El. 620 ; 
Wrovqliton v. Turtle (1843), 11 Al. & W. 561 ; Lysaght v Warren (1846), 
10 I. }j. K. 269), or lianker’s commission (Fnlh v. Rotheiham (1846), 15 
Af. & \V. 39) As to money payalde only on a coulingent event, see Moiti- 
more v. Inland Revenue (Commissioners (1804), 2 II A 0. 838 ; Maxwell v. 
Inland Revenue ('omm mi oners (1806), 2 Sc L. II. 229 

(q) Stamp Act, 1891 (54 55 Vict e 39), s. 87 (6) 

(r) If a covenant lor the payment oi repay ment ol money eomes within 
the specific definition of an instrument otherwise eliaigc aide, it is to be 
stamped as such {Suffield (Lord) v. Inland Revenue ('fommissumers, [1908] 

J K. B. 865) ; and see also (billed Reajizahon (Jo. v. Inland Revenue Com- 
missioners, siipia, per WiLi-S, J , at p. 367 

(«) As to bonds, sec title Bonds, Vol. III., pp. 103 et seq. As to deben- 
tures, see titles Companies, Vol. Y., pp 362 el seq. ; Looal Goveiinment, 
Vol XIX, pp. 361, 362 ; and see also as to mai ketable secuiities, Rowell v. 
Inland Revenue (Commissioners, {18lt7] 2 Q B. 194. 

(/) As to warrants of attorney, see iip. 89, 90, ante ; title Judgments 
AND OllDERS, Vol XVllI , p. 190. 

(a) See United Realization Co. v. Inland Revenue Commissioners, supra, 
per Wills, J., at p. 307. 

(h) See Bnlish Oil and Cake Mills, LUl. \. Inland Revenue Commis- 
sioners, |1903] I K B 089, 095, 696, 697, C. A. ; Suffield {Lord) v. Inland 
Revenue Commissioners, supra, per Brat, J., at pp. 890, 891 

(c) As to the moaning oi ‘‘ security,'’ see Jones v. Inland Revenue Com^ 
misstoners, Sureimeat Automatic Dehx'ery Co. v. Inland Revenue Commis- 
sioners, [1895] I Q. B. 484; Clifford v. Inland Revenue ('ommissionerB, 
[1896 1 2 Q B 187 ; Nalional Telephone Co. v. Inland Revenue Commis- 
sioners, [1899] 1 Q. B 250, C A ; allirmed, j 1900] A. ( ■. 1; Speyer Brothers 
V Inland Revenue Commissioners, |1907] 1 K. B 246, C A. ; British Oil 
and Cake Mills, Ltd v. Inland Revenue Commissioners, supra, at pp. 697, 
698, 699. As to “ securities lor money,” see title Money and Money- 
Lending, p. 48, ante, note (a). 

(d) See, as to auxiliary securities, British Oil and Cake Mills, Ltd. v. 
Inland Revenue Commissioners, supra. 

(c) As to substituted securities, see Mount Lyell Mining and Bail. Go. v. 
Inland Revenue Oommissioneis, [1905] 1 K. B. 161, 167, 168, ?69, C. A. ; 
Oarlsides {Brookside Brewery), Lid. v. Inland Revenue Comimssioners, 
supra. > 

(J) As to the duty on equitable mortgages, see p. 136, post , 
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securities by way of further assurance for such purposes (g\ when 
the principal security is duly stamped, the same duties as are 
chargeable on bonds(//), according as they are principal or collateral 
securities respectively ( /-). The duty is not affected by the loan 
being repayable by instalments (A). 

258. Equitable mortgages {1) are chargeable with a duty of Is* 
for every £100 or part of £100 of the amount secured (/a). 

259. Further charges, wliether created by s(‘parate instrument 
or by a farther advance made on a transfer of the original security, 
are chargeable with duty as a principal security for the amount of 
the advance (/i), hut no duty is chargeable in respect of further 
security given for tlie original loan or any additional covenant for 
the repayment tliereof contained in the fuilher charge (n). 

260. A security providing for further advances in the future up 
to a specified limit is chargeable with duty as though tlie full 


{g) Sec (liiij of London Brewery Co. v. Inland Revenue Comrtn’nninnerSf 
[1899] IQ B. 121, A.; BnUah Oil and (hike Millit, Lid. v Inland Rovenne 

('low^musionerif* [19015] 1 K. B, 089, (\ A , per STn:MN(;, L .1 , at p. 097 ; and 
Bee Sa field (Lord) v. Inland Revenue ('ommissumerR, \ r.H\H] I K 15 80.5, 891. 

(h) See title Bonds, Vol. 111., p. 103 The duty is 2^ ivl per £100 on the 
amount secured by princi])al secuiitios, and Od per £100 on collateral 
securities; for the scale of intermediate amounts, see ibid. As to stamp 
duty generally, seo title RRViiNTTE. 

(i‘) Stamp Act, 1891 (54 & 55 Viet e. 39), s 80 (]), Sched. T ; Revenue 
Act, 1003 (3 Kdvv. 7, c. 40), s 7 'I’lie lunil of IOn set on the duty charge- 
able on collateral, auxiliary, additional or suIhI it utod s(‘euri1 les. nr securities 
by way of further assurance, by ibid., s 7 (st‘e title Bon ds, Vol 1 1 1 , p 103), 
is not retrospective (f(nl)ield (Tjotd) v. Inland Revenue Vommisiiionerii, 
supra). 

(fc) Stamp Act, 1801 (54 &!, 55 Viet c 30), s 87 (2) ; Jonrs v Inland 
Revenue Commissioners, Siveelnieat A ntomatic Delivery Co v. Inland Revenue 
Commissioners, flS05| I Q. B. 481, 401, 404 ; and see Bnltsli Oil and 
Cake Mills, Ltd v. Inland Revenue Commissioners, supra, at p. 007 A per- 
petual annuity granted in consideration of the payment of a sum of money 
is not necessarily a mortgage (Metsey Dorks and Harbour Hoard v Inland 
Revenue Commissioners, [I807J 2 <1 B. 310, C. A ) ; and sec p. 88, ante ; 
and title Rkntciiarges and Annuities. 

(l) An equitable mortgage tor tJio purposes of the Stamp Act, 1801 
(54 & 55 Vict. c 30), is an agi<‘emont or memorandum und<*r hand only, 
relating to the d^’posit ol any title deeds or instruments constituting or 
being evidence ol the title of any ])roperty whatsc^ever, other tliaii stock or 
marketable security, or creating a charge on such property (Stamp Act, 
1891 (54 & 65 Vict. c 39), s. 80 (2) ) A pledge of goods accompanied by 
delivery of documents of title to the goods is not an e<iiiiiable mortgage 
{Harris v. Birch (1842), 9 M. & W 591), oven though a yiower of sale is 
thereby given (Re Attenborough and Inland Revenue (Commissioners (1855), 
11 Kxch. 4f)l). As to the characteristics of equitable mortgages generally, 
se<' pp. 74 et seq., ante. 31ic (!Jommissioners of Inland Revenue consider that 
instruments, though under hand only, by which the mortgagee acquires the 
y>ower8 and advantages of a legal mortgagee, e.q , a power of sabj, should he 
stamped as a legal mortgage; com])arp United Reali::aiion Co. v. Inland 
Revenue (Commissioners, [1899] 1 <1. B. 361. 

(m) Stamp Act, 1891 (64 & 55 Vict, c. 39), Sched. I., “Mortgage” (3). 

(«) Ibid., Sched. 1., “Mortgage” (2), (4). Such duty is payable in 

addition the duty chargeable on the consideration for the transfer, as to 
which se© p. 174, post. As to reconveyances, see p. 315, post 

{o) St^mp Act, 1891 (54 & 55 Vict. c, 39), s. 87 (3) ; and see note (m), 
p. 17 i vost 
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amount of the further advances had already been advanced (p). 
Where the amount of the future advances is not limited by the 
security, any advance in excess of the amount on which duty has 
already been paid is chargeable with duty as a new security (7). 

261. A conditional surrender or grant of copyhold or customary 
hereditaments alone by way of mortgage, or the memorandum 
thereof if made out of court, or the copy of court roll thereof if made 
in court, is chargeable witli the same duty as a mortgage (r). 

Where other pi*opertv, mjt of cojndiold or customary tenure, is 
included as security for tlie same debt, the instrument relating to it 
is cliHi'geable with duty as a mortgage on the full amount of the debt, 
and the surrender or memorandum thereof, or copy of court roll as 
the case may be, is chargeable with not more than lOs. (s). 

262. Any security for the transfer or re-transfer of any stock, 
unless under hand only, is cliargeahle with the same duty as a 
mortgage for an amount equal to tlie value of the stock, and deal- 
ings therew'ith are charg(‘al)le as similar instruments dealing with 
a mortgage (0. 

Dispositions of all marketable securities upon mortgage under 
hand only are chargeable wuth a duty of VhL (ii). 

263. Afortgages for certain purposes (a) are exempt from stamp 
duty, such as mortgages of ecclesiastical property for the purposes 
of repairs and improvements (/>) ; mortgages for raising money 
for redemption of land tax(<'); mortgages under the Poor Law 


(p) Stainp Act, 1801 (54 & 55 Viet. c. 39), s. .88 (1). This applies also to 

securities for accounts current and see Siiffield (Lord) v. Inland 

Revenue ('omniissioners, [li)0S]*l K. B. §65, 887. 

(q) Stamp Aet, 1801 (54 & 55 Viet. c. 30). s. 88 (2). The date from which 
the tune for stamping niiis is the date of the advance (ibid ; and see title 
Uevknue). a receipt for such further advance indorsed on the security, 
if the latter is duly stamped, reiiuires no stamp (Stamp Act, 1801 (54 & 55 
\ ict. c. 30), Sehed J., Receipt” (11) ). Advances lor the insurance of 
mortgaged jiropeily, or to keep iii) a life policy comprised in the security, 
or for lenewing a grant or lease for lives upon the dropping of a life, are not 
reckoned as iurther advances for tlic purpose of calculating duty (ibid., 
B. 88 (3) ). 

(r) SI amp Act, 1801 (54 & 55 Vict. c. 30), s 87 (4) Wlicre the surrender 
is preceded by a deed of covenant to surrender containing a covenant for 
payment, it is ciislomary to stamp the deed ol covenant as the principal 
security, and the subsequent siinendcr as a collateral security. As to such 
a deed of covenant, see pp 124, 125, ante. 

(Af) Stamp Act, 1801 (54 & 55 Vict c. 30), s. 87 (5). The statute omits to 
mention at what rate duty is chargeable up to the maxiniuni of lOs. ; pre- 
sumably tlie rate for a collateral security applies , sec liritish Oil and Cake 
Mills, Lid. V. Inland Revenue (Commissioners, [1003] I K. B. 689, 699, 0. A. 

(t) Stamp Act, 1801 (54 & 55 Vict. c. 39), s. 87 (1) 

(u) Ibid., s. 23, Sched. I. Dispositions by decii arc chargeable as a 
mortgage of any oUicr property (ibid., Sched. 1., “Mortgage” (4)). 

(o) See also p 04, unie. 

(ft) Clergy Residencos Repair Act, 177!) (17 Geo. 3, c, 53), s. 15 ; adopted 
by the Parsonages Act, 1838 (1 & 2 Vict. c. 23), s. 13 ; the Parsonages Act, 
1805 (28 & 20 Vict. c. 60), s. 3 ; and the Ecclesiastical Dilapidations Act, 
1871 (34 &; 35 Vict. c. 43), s. 64 ; see title Ecclesiastical Law, Vol. XL, 
p. 759 ; and see also the Church Building Act, 1822 (3 Geo. 4, 0 . 72), s. 28. 

(c) See title Land Tax, Vol. XVllL, pp. 326, 327, note (g) ; Land Jax 
Redemption Act, 1806 (45 Geo. 3, c. 77), s. 1 . , 
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Amendment Act, 1834 (rf), or the Parish Property and Parish Debts 
Act, 1842 (c) ; mortgages to a benefit building society by a member 
of the society for not exceeding i'500( /‘), and ship mortgages (^). 

264 . A separate deed of covenant made on the mortgage of 
any property, and relating solely to the enjoyment thereof or title 
thereto, or the production of the title deeds tliereof, or all or any of 
such things, is chargeable with a duty equal to that on the mortgage, 
with a maxiiniini of lOv. (/<). 


Part IV- The Equity of Redemption. 

Sect. 1. — Xatior, 

265 . The right of a mortgagor to redeem his property upon 
payment of ])riiicipal, interest and costs (/) is md a mere right, 
bid an equitalde estate or interest in the ja’opc^] ty mortgaged (;/). 
Altliongli the mortgagor has moitgaged liis properly, he may still 
deal w’lth it in any way consistent with the riglits of the mort- 
gagee (/<). Oa a mortgage of chattels, even after the mortgagee 
has seized the goods, tlie mortgagor can still redeem so long as the 

(d) 4 & 5 AVill. 4, c. 76, s 86 

(c) 5 & 6 Yict. c. 18, s. 9, iiKorporating tlio Poor Law Amendment Act, 

1831 (4 & 5 Will 4, c. 76) ; see title Pooic L\w. 

(f) See title JUtiloing Soc’iictifs, Vol.,,Jrj , p. 372. Friendly society 

mortgages are not exempt ; see title Fkiendly Soiueties, Vol XV., p. 161. 

{g) Stamp Act, 1801 (54 & 55 Viet c 39), Sehed. I , “tleneial Exemp- 
tions”; and see Dedduuflon Steimbhip Co., Ltd. v. Jnhnd Hcvenne Com- 
mtsswners, fl9llj 2 K. B. 1001, (\ A. 

(k) Stamji Act, 1891 (54 & 55 Viet. c. 39), Sehed. I , ‘M Covenant.” 

(i) As to the right of redemptjon, see, lurthcr, p. 71, ante As to the 
effect of non-payment at common law, see Littleton’s Tenures, s 332 ; 
Bac Abr., tit Mortgage, 22; and note {g), p. 71, ante; and see title 
EoTTirr, Vol. XIII , pji 90 et spq. 

{j) ISatiiley v. Wilde, [1899] 2 Ch. 474, 475, (1 A. ; see Lloyd v. Lander 
(1821), 5 Madd 282, 289. 

(k) “ An equity of redemption has always been considered as an estate 
in the land, for it may be devis’d, granted, or entailed with remainders, and 
such entail and remainders may be barred by fine and recovery, and, there- 
fore, cannot be considered as a mere right only, but such an estate whereof 
there may bo a seisin. TTie ])eTson, therefore, entitled to the equity of 
redenipUon is considered as the owner of the land ” (Cashorne v. Scarje 
(1738), I Aik 603, per Lord JJakdwicke, L.C. ; Heath v. (1881), 6 
Q, B. 1). 315, 360, C. A. ; affirmed, sub nom. Pugh v. Ucaih (1882), 7 App. 
Cas. 235 ; Jennings v. e/ordo?t (1881), 6 App. Cas. 698, per Lord Blackbiuin. 
at p. 71^ ; Tarnv. Twrwer (1888), .39 iqi. D. 456, C.A., per Kekewuch, J., at 
p. 460 ; Paulell v. A,-G. (1667), llard. 465, 469). A mortgagor is not alter 
execution oi a legal mortgage V seised ” of the land according to the 
eommon law, and, therefore, is not hable to the burdens of tenure iucideni- 
to custc^inuy Ireeholds, such as a heriot due to the lord of a manor on the 
deathjof a tenant seised of a t^'uement in the manor (Copestake v. Boper, 
[19081,2 Oh. 10, 0. A.). For forms of mortgage of equity of redemption, 
and notices thereof, see Enoyclopaedia of Forms and Precedents, VoL VIIL, 
pp! 726, 728, 730, 901, 002; and see p. 76, ante. 
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goods are in the possession of the mortgagee (/). The right of 
redemption is incident to the contract of mortgage, and does not 
depend on the form of the transaction (m), and cannot be negatived 
by contemporaneous agreement or ever clogged (a). 

Sect. 2. — Persons Entitled to Redeem. 

266. The mortgagor and all persons having any interest in the 
property subject to the mortgage or liable to pay tiie mortgage debt 
can redeem (r>). 

The mortgagor, until he has abRolutely assigned his equity of 
redemption, can redeem the mortgaged property (j)), and a mort- 
gagor wlio hasentiiely parted with the equity of redemjition never- 
tlieless, upon being sued for payment of tlie mortgage del)t by the 
mortgagee, acquiiea a new right to redeem (q). 

The following persons claiming under the mortgagor can redeem; 
volunteers (r); subsecpient incumbrancers (.s); a tenant tor years by 
a lease made subsequent to tlie mortgage wliich the mortgsgoe 
refuses to confirm {t) ; a suredy on paymtuit by himself or refusal 
by the principal debtor to discharge the mortgage debt, or if he 
has mortgng(id liis own estate as security for the dcl)t(vi) ; tenants 

(?) Johnson V. Dtprosc, [1803] 1 Q. B. 512, 0 A. ; and see title Bills op 
piALE, Vol III., pp. C5 et seq As to the distinctiou betweeu a mortgage 
and a pledge of chattels, sec i> 73, ante. 

(ni) Sampson v. ]*uilison (1842), 1 Hare, 533 ; Kirkwood v. Thompson 
(1SG5), 2 De G. J. & Sm 613 ; Hanner v. Berruiqe (1881), 18 (.^h. D. 254 ; 
ir/yw/jf' V Shfan (1847), 2 Ph 303 ; lie 'Mtulborouqh {J)ule), Dams v. White- 
head, [180^1 2 (/h 133 ; lie Alison, Johnson v. Moxusc}! (1S79), 11 (Ui. T). 
284, C. A. ; and see p. 71, ante For reinmiption ol nu)rtga;'es by way of 
trust lor sale, see Chambers v. Goldwm (ISOl), 5 Yes. 834; Wicks v. 
Senven, (18G0), 1 John. & H. 215. 

{n) S(ie pp 142 ct seq , post 

(o) Pearce v. IJorns (1869), 5 Ch. App 227, 229 ; Tarn v. Turner (1888), 
39 Gh. 1). 450, A. ; Green v. Wynn (1809), 4 Gh. App. 204, 207. 

ip) It IS imiiiah'-rial to the inoitgagee, so far as the uiortgagor’s right to 
nMlceni is concerned, wliethei tli(‘. mortgagor’s title is yocul or bad ; tljo 
mortgagee is not euiitlcd to dis[)ute it (Taskerv, Small (1837), 3 My. & Cr. 
03, per Lord Cottkniiam, L at p. 70) ; and .an assignee, of a mortgage 
IS in the same ])ositioii as the mortgagee {Walker v Jones (1800), L. R. 
1 P. C. 60, 66). For the corresponding estoppel binding the mortgagor, 
see title Estoppel, Vol XllL, p. 407, note (</). 

((/) Kmnatrd v. Trollope (1888), 39 Ch. D. 036, per Stirling, J., at 

р. 645; Dashwood v. Blylhway (1729), 1 Eq. Cas. Abr. 317 ; Loch hart v. 
y/ardy (1846), 9 Beav. 349; Palmer v, IJendrie (1859), 27 Beav. 349; 
Palmer v. liendrie (No. 2) (1860), 28 Beav. 340 ; Walker v. Jones, supia, 
at p. 61. 

(r) Thorne v. Thorne (1083), 1 Vern. 182; Uoivard v. Harris (1683), 1 
Vern. 189, 193. The Voluntary Conveyances Act, 1893 (56 & 57 Viet. 

с. 21), makes voluntary settlements good as against subsequent mortgages ; 
and see title Fraudulent and Voidable Conveyances, V'ol. XV., 

p. 101. 

(^) Fell V. Brown (1787), 2 Bro C. C. 276; Chaim ondsley (Marquis) v. 
Clinton (Lord) (1820), 2 Jac. & W. 1, 134; Faulkner v. Daniel (1843), 3 
Hare, 199 ; Peto v. Hammond (I860),* 29 Beav. 91 ; Tomlinson v. Gregg 
(1866), 15 W. R. 61. 

(«) Keech d. Warne v. Hall (1778), 1 Doug. (K. b ) 21 ; Tam w. Turner, 
supra. * 

(u) Gleaves v. Paine (1863), 1 De G. J. & Sm. 87 ; Be Gleaves, JSx parte 
Paine (1863), 3 De G. J. & Sm. 458 ; Qedye v. Matson (1858), 25 IJoav. 
310; Green v. Wynn, supra ; Dixon v. Steel, [1901 J 2 Ch. 602. 
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devisees and 
heirs. 


in common and joint tenants (a) ; a joint] ess (h) ; a dowress (c) ; 
a tenant by the curtesy (^/); a tenant for life(t?). Purchasers of 
the equity of redemption redeem according to the dates of their 
purchases (/). 

An assignee pendente life may make himself a party to an action 
of redemption by e.r parte application (p) and continue tlie action, 
and if he does so he is bound by all the proceedings therein (/i) ; but 
he is under no obligation to make liimself a party (i). 

267. When the e(|nity of redemption has been settled, the owner 
of the first estate of inheritance and all intermediate life estates 
can redeem (A“), but a remainderman cannot redeem a mortgage on 
the settled pro])erty without the consent of the tenant for life(/). 
If the equity of redemi)tion has been assigned to the trustees of a 
settlement, they and not their eestnis qne bust can redeem, in the 
absence of any direction by the court to the contrary (m). 

268. Tjegatees whose legacies are charged on the mortgaged 
property can redeem to protect their legacies (;/), but only through 
the personal representative (o). In the case of the death of the 
mortgagor since the 31st December, 1807, until tlie personal repre- 
flentative lias conveyed to the heir by the common law, or the 

(a) CholmotuMoij [Marquis) v. Clinton (Lord) (1820), 2 Jac. & W. 1, 134 ; 
Waiighv. Land (1815), ('oop. (h 129 ; Wynne v. Siyan (1847), 2 Pli. 303, 307 ; 
Hally, ileward (1886), 32 Cli. 1). 430, C. A. ; Bolton v. l:)iilmon, [ 1891] 2 (’h. 48. 
They can redeem the whole piopeity, but not their shares scpaidtely ; for 
a moitgagee cannot be icquired to ptTinit redemption of part of the mort- 
gaged property (Hall v, Hemnd, supra) ; but see Waurjh v. Land, supra, m 
which case, however, the order is said to^havo been made by consent (1 
Powell, Law of Mortgages, 0th eii , 342 a, ii ). 

(h) Howanl v. Hams (1682), 1 Vcrii. 33 ; Brend v. Braid (1684), 1 Vern. 
213 ; timilhetl v. IJesleth (1890), 44 (3j. 1). 161. 

(c) Dawson v. Bank of WhiteJuiven (1877), 6 Ch. D. 218, C. A. ; Meek v. 
CJunnherlain (1881), 8 Q. Ih D. 31. 

(d) Casbonie v. Searfe (1738), 1 Atk. 603; Jones v Meredith (1739), 
Bunb. 346. As to a husband paying off a mortgage on his wife’s separate 
property, see title Husband and Wife, Vol. XVI , p. 403. 

(e) Aynsly v. Deed (1754), 1 Dick. 249 ; Kinnoiil (Karl) v. Money (1767), 
3 Swan. 202, n. 

(/) Beevory. Luck, Beeror y Lawson (1^01), L. 11. 4 Kq. 537 ; Loveday 
y. Chapman (1875), 32 L. T. 689. 

(g) R. S. 0., Ord. 17, it. 3, 4. 

(h) Winchester (Bishop) \. Baine (1805). 11 Ves. 194; Wood v. Hurt 
(1854), 19 Beav. 651 ; Campbell v Ifolyland (ISll), 7 Ch. D. 160 ; Be Vai- 
hola. Ltd., Blackburn v. Barhola, Ltd., 11909] 2 Ch. 437. 

(i) Batch V. Ward (1867), 3 Ch. App. 203. 

(k) Gore v. Stacpoole (1813), 1 Dow, 18, H. L ; Anderson v. Slather 
(1845), Coll. 209; Blayford v. Playford (1845), 4 Hare, 546. 

(l) Bavald v. Bussell (1830), You 9, 21 ; Baffcty y. King (1876), 1 Keen, 
601 ; Wicks v. Scriven (1860), 1 ,lolm. & H. 215; Broiit v. Cock, [1896] 
2 Ch. 808. As to the nature of estates in remainder, see, generally, title 
Real Propektt and Chattels IJeal. 

(m) Mills V. Jennings (1880), 13 (^i. D. 639, C. A. 

(n) Frmlkner v, Daniel (1843), 3 Hare, 199, 211 ; Batchelor v. Middleton 
(1848), 0 Hare, 75 ; and see title Executors and AdministeatorSi 
Vol XlV., n. 265. 

(o) Be wno has the legal estate must redeem, unless a special case is 
msAe, as that trustees or executors are coUudirig with the mortgagees, 
or if they are unsafe (ISroughton v. Binkes (1801), 6 Ves. 673, 676). 
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customary hoir or devisee of the mortgagor, or, in the case of a 
devisee, assented to the devise, he can redeem mortgages on free- 
holds or personalty (;)). The heir or devisee, after his' interest 
has been so vested, can redeem mortgages on freeholds ( 7 ). 
As regards mortgages of copyholds, it would vsoem that itie 
personal representative of a mortgagor who has died since tlui 
31st December, 1837, can redeem, if the mortgagee has been 
admitted, because the equitable estate in copyholds of the deceased 
vests in him(r); l)ut if the mortgagee has not been admitted the 
customary heir or devisee is the only person entitled to riideeni (.s). 
In the case of the mortgagor dying before the 1 st January, 
1898, the riglit to redeem freeliolds or copyliolds is vested in the 
heir( 0 , customary heir (a), or devisees (/>), unless, as regards the 
claim of the heir, the mortgagor had during his life legally con- 
verted the equity of redemption in the land into peisonsilty (c), or 
had mortgaged realty and personalty in one inortgagi', u/), and 
except in the last named events the legal personal rej)resenlative 
could not redeem mortgages of real estate whether th(! mortgage 
was in fee (c) or for a term (y ). 

269. A guardian of the infant hoir of a mortgagor ( 9 ), an 
administrator of a convict mortgagor (//), a committee of a lunatic 
mortgagor with the leave of the court (/), a secniostrator with the 
leave of the court (/c), and a judgment creditor (/) can redeem. 

ip) Land Transfer Act, 1897 (60 & 61 Vict. c. 65), 8. 1 ; Be Uarrowhy 
and Paine^a ContmeU [1902J W. N. 137. 

(q) Lloyd v. Wait (1841), 1 Ph. 61 ; Pym v. Bowreman (1793), 3 Swan. 
241. 

(r) Be Somerville and Turneys (‘Ontroct, [1903] 2 Cli. 583. 

(s) Land Tran.sler Act, 1897 (60 & 61’ Vict. c. 65), s. 1 (4), which oxclinlos 
fioni the o])cration of the Act land of copyhold or customary Ireehold 1 enure 
in any case where an admission or act by the lord of tlie manor Ls necessary 
to ])prfect the tenant’s title ; see title (’opyiiolds, Vol. VIII., p. 89. 

(t) Jones V. Meredith (1739), Hunb 346; flawkins v. Chappel (1739), 

I Atk. 621, 622. As to an heir being allowed to redeem on presum jition 
of tlie mortgagor’s death, see Avon (undated), 2 Kq. Las. Abr. 594, 11 . ; 
Masten v. Coohson (1735), 2 Eq. (’as. Abi 414. 

(a) Faweet v. Jjowther (1751), 2 Ves, Sen. 300, 304. 

{h) Saunders v. Hawkins (1716), 8 Vin. Abr. 156. 

(c) Griffith v. Bickeits, Griffith v. Lunell (1840), 7 Hare, 299 ; Biggs v. 
Andrews (1832), 5 Sim 424. 

(d) Hall V. Ifeward (1886), 32 Oh. D. 430, C. A. 

(e) Buncombe v. Ilansleq (1720), 3 P. Wins. 333, n. ; Fray v. Drew (1865), 

II Jur. (N. s.) 130. 

(/) Bradshaw v. Outram (1806), 13 Ves 234; Catley v. Sampson (1864), 
33 Beav. 551 ; and see Amherst v. Lytton (1730), 5 Bio Pari. Cas. 254. 

(g) Palmer v. Danby (1701), 1 Eq. Cas. Abr. 219; Norhury v. Norbury 
(1819), 4 Madd. 191 ; and see title Infants and (hiiLDKEN, Vol. XVIL, 
p. 131. 

(A) Forfeiture Act, 1870 (33 & 34 Vict. c. 23), s. 10 ; see title Criminal 
Law and Procedure, Vol. IX , p. 429. 

(i) Lunacy Act, 1890 (53 & 54 Victi c. 5), s 117 (1) ; Rules in Lunacy, 
1892, r. 67 ; Ex parte Grimstone (1772), Arab. 706 ; and see generally, for 
the powers of dealing with a lunatic’s estate, title liUNATics anj) Persons 
OF TJnsound Mind, Vol. XIX., pp. 432 et seq. 

(k) Jones v. Meredith^ supra ; Fawcet v. Fothergill (1702), 1 Cick. 19 ; 
see title Execution, Vol. XIV., pp. 87, 88. 

(l) For the rights of a judgment creditor, see p. 146, pod, • 
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270. A person who has contracted to purchase the equity of 
redemption, unless his rights under the contract are disputed (m), 
and a plaintiff in an action for the administration of the mort- 
gagor's estate, who has obtained a decree for sale, can redeem (?i). 

271. Neither the mortgagor while bankrupt (o), nor his general 
creditors (p), can redeem property which he has mortgaged* His 
trustee in bankruptcy has, however, certain statutory powers to 
redeem such projierty (</), but he cannot, after a foreclosure order, 
claim to redeem the mortgaged property at the valuation put upon 
the security by the mortgagee in the bankruptcy proceedings, unless 
a special direction is inserted in the foreclosure order (/■) ; nor can 
he redeem a secured creditor who does not prove (s). 

272. If a mortgagor dies without an heir and intestate in resi)ect 
of any real estate, the equity of redemption in mortgaged land 
escheats, and the lord taking it can redeem {t), 

273. A person wdio has acquired a ])OSsesHory title against the 
mortgagor under the Statutes of Limitation (u) can redeem (/>). A 
stranger cannot redeem, but if a claimant has a pnmd facie title 
to an interest in the equity of redemption, a mortgagee who requires 
proof of such interest may lose his right to costs (c). 

Sect. 8. — liesirictions on li'ujht io linlecni, 

274. As a clog or fetter on the equity of redemption is void {d\ 
it follows that once a mortgage always a mortgage (c). No 

(m) Pearce v. Morris (1869), 6 Ch App. 227 ; but sec Tasker v. Small 
(1837), 3 My. & Cr. 63, 69, where Lord Oottenuam, L (’., suggests that the 
purchase must have been couipleh'd. , 

(n) Ohristuin v. Field (1842), 2 Hare, 177. 

(o) Spragg v. Jhnkea (1880), 5 V(\s 5S3, 590; Porhefort v. lUiUcrshy 
(1849), 2 H. L. Cas. 388; Bankruploy Act, 1883 (40 L 47 Vicl c 52), 
8. 44. As to the bankrupt’s right to redeem alter aimulmcut ol Ljs bank- 
ruptcy, see Bankruptcy Act, 1883 (46 & 47 Vict. c. 52), ss. 35, 05 ; title 
Bankkuptcy and Insolvency, Vol. 11. , p. 229 

(p) Troughton v. Binices (1801), 6 Yes. 573 ; Heath v. (Iwdwich (1848), 
2 Ph. 649. 

(q) See title Bankkuptcy and Insolvency, Vol 11 , ]jp 228 ef seq. 

(r) Sanguineiti y. Slnckey^s Banking Co. (No. 2), |18‘J0] 1 Ch 502 ; and 
see, generally, title Bankruptcy and Insoi.vency, Vol. 11 , pj», 228 cl seq. 

(«) Be VauHu, Ejc parte Saffery. |1899J 2 Q. B. 549. 

(f) Howne (Viscovni) y. iionw (1844), 3 Hare, 394; Intustatos Estates 
Act, 1884 (47 & 48 Viet. c. 71), s. 4 ; and see title i>ES(’ENT and JJistki- 
BDTION, Vol. XL, p. 24, note (h) 

(a) Real Property Limitation Acta, 1833 (3 & 4 Will. 4, c. 27) ; 1874 
(37 & 38 Viet. c. 67); sec title Limitation of Actions, Vol. XIX., 
p. 148. 

(h) Fletcher v. Bird (1896), Fisher, Law of Mortgage, 6th cd , p. 1025. 

(c) James v. Biou (1819), 3 Swan 234 ; Lloyd v. lEati (1841), 1 Ph. 61 ; 
Smith y. Green (1844), 1 CoU. 565 ; Pearce v. Morris (1869), 6 Cli. App. 227. 

(d) See p. 71, ante. 

(e) Bewcomh v. Bonham (1681), d Vern. 7, per Lord Nottingham, L.C., 
at p, 8 ; Santley v. Wilde, [1899] 2 Ch. 474, C. A., per Lindley, M.R. ; Salt 
V. Nofihmptm {Marquees), [1892] A. C. 1 ; Noakes Co., Lid. v. Bice, 
[1902] A. C, 24, 34 ; Samuel v, Jarrah Timber and Wood Paving Corporation, 
[1904] A. C. 323, 329 ; 8^ v. Slade, EwnUr v. S^n (1802), 7 Ves. 206. 
As to the effect of an omission from the deed of a proviso lor redemption, 
S6e|l. 72, 
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agreement between mortgagor and mortgagee contained in the 
mortgage can make a mortgage irredeemable (/); and no con- ReBtrictions 
tract between a mortgagor and mortgagee made at the time of the on Right to 
mortgage, and as part of the mortgage transaction, or. in other Redeem, 
words, as one of tlie terms of the loan, can be valid if it provides 
that the mortgaged projierty shall become the absolute pro])erty of 
the mortgagee upon any evemt whatsoever (//). Redemption may, 
however, bo postponed for a reasonable time where there is a 
corresponding provision for the continuance of the loan, and there 
do not exist any circumstaiicc-s which make the clause unreasonable 
or oppressive {fi). 

275. It is not possible in a mortgage contract to give to the Collateral 
mfu-tgag('(i a collateral heindit outside the mortgage contract and benefits, 
continuing after redeni})tioii (?), nor to impose any burden or 
rcistriction U])on a mortgagor after lie has paid tlio principal, interest, 
and costs due under the mortgage (/t). Buch a contract limited to 

(/) Coujtenoi/ v Wnqhl (1860), 2 (Uff. 337. This rule does not apply to 
(lol)piitinps issued by a Innited oouipany (Compauics (Consolidation) Act, 

1008 (8 lldw 7, c 60), s. 103) ; see title Companiks, Vol. V., p. 362. 

iq) McUor v. Lees (1743), 2 Atk. 404 ; Toomes v. ConseU (1745), 3 Atk. 

261; Venion v. Helhell (1762), 2 Eden, 110, 113; Spurgeon v. Collier 
(1758), 1 Eden, 55; Cov)tena\f v. Wrujlii, supra; He Edwards* Estate 
( IS61), 11 I. Ch. K. 367 ; Lisle v. Reeve, [1002] 1 Ch. 63, C. A. ; London and 
(r lake Finance' Corporation v. Montgomery (1902), 18 T. L. K. 661 ; Samuel 
V Jtu rah Timber oud Wood ]*avinq Corporation, [1904] A. C. 323. It seems 
doubtful w]i<‘ther the rule aj»ainst clogging the equity of redemption has 
any apjjlicatioii to del)entuie8 issued by a company {De Leers Oonsoltdaied 
Mines, Lid. v. Biitisk South Africa f-o., [1912] A. C. 62) 

{h) Teevan r. Smith (1882), 20 Ch. D. 724, C. A. ; Ee Honeys Estate 
(1873), 8 1. K. Eq. 65; Biqqs v Iloddinott, Hoddinott y. Biggs, [1808] 2 Oh. 

307 : see, p. 71, ante. The I'ollowing i^eriods have been held to be 
iinrea.8ouable : tliirty years {Talbot v. Braddill (1683), 1 Veru. 183) ; twenty 
ycjns [Cowdr)! v. 7)?7//(1850), 1 Ciff. 316) ; twenty-eight years [Morgan y. 

Jilficifs, [1010) 1 Oil.* 620) ; the life of the mortgagor [Price v. Perrie (1702), 

Fiveni. (cii ) 258 : Salt v, Forfhampton (Marquess), [1892] A. C. 1); unless 
tlie nioitgagoi' intended a kindness or benefit to the mortgagee [Bonham y. 

Newcomb (1684), 1 Vern 232); and see p. 122, ante. A restriction of 
redemption to the lien s male of the body of the mortgagor does not prevent 
the mortgagor from redeeming [Uoward v. Ilnrris (1682), 1 Veru. 33). 

[i) For instance, a contract to sell, it requireil, to the mortgagee, part of 
the morlgaged property at a fixed price [Jennings v. Ward (1705), 2 Vern. 

520 ; Re Iiihcards' Estate, supra), or an option contained in the mortgage 
dred to the mortgagee to pureliase at a fixed price [Samuel y. Jarrah 
Timber and Wood Paving Corporation, supra), is invalid. It has been 
sui^gested that an option of purchase, in the contract of mortgage, giving the 
mortgagee the refusal of the property without fixing the price, might be 
uplield. 

[L) Contracts to buy beer from a brewer -mortgagee [Noakes dt Co., Ltd. 

V. Rice, [19021 A. C. 24) ; to pay to the mortgagee a share of the profits of 
an hotel [Sanilcy v. Wilde, [189‘)'| 2 Ch. 474, C. A.) ; to employ the mortgagee 
as auctioneer [Bioad v. (1863), 11 W. R. 1036; Browne v. Ryan, [1901] 

2 1. R 653, C A.), or as a brokin' [Bradley v. Canitt, [1903] A. C. 253), are 
not Enforceable after redemption. •A covenant in a mortgage deed 
allowing pre-emption was rejected where the mortgagee had concealed it 
(Orby V. Trigg (1722), 9 Mod. Rep. 2). On a sale, where part of the 
purchase-money ronmins on mortgage, a covenant for pre-emptio^ is good, 
if it is part of the contract ot sale, and not part of the contract of 
mortgage [Davies v. Chamberlain (1909), 26 T. L. R. 138, C. A.). In spite 
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the continuance of the mortgage is, however, good (/), and a restrio 
tive covenant not so limited may bind the mortgagor during the 
continuance of the mortgage, but after redemption it is no longer 
binding ('m). 

276. But tlie rule against clogging the equity of redemption does 
not invalidate sul)se([uent and independent transactions between 
the mortgagor and mortgagee relating to the mortgaged property, 
'rhus the mortgagee may, subsequently to the mortgage, stipulate 
for an option of purchase of the property (w), or for a Bale((>) or 
release (;>) to him of the equity of redemption (o). Such a sale or 
release is, however, liable to be set aside if tliere has been any 
oppression or unfairness on the part of the mortgagee (r/); but mere 
inadequacy of price is not in itself ground for setting it aside (/■). 
Moreover, a contract contemporaneous with a mortgage, but wholly 
independent of it and forming no part of the consideration for the 
mortgage, is valid (s). 

As regards leases by a mortgagor to his mortgagee, a lease for a 
long piu'iod at an inadequate rent will not be upheld (/), but an 
ordinary occupation lease at a fair rent is not objectionable (a). 

277. As a general rule, any device by w’bich a mortgage is made 
to pay on redemj)tion more than principal, interest and costa is 
v()id(/^), but a contract for jiayment to the mortgag(‘e of a bonus 
in addition to the sum advanced is valid if the bonus is reasonable 
and the contra(*t W’as freely entered into by the mortgagor (c). 

ol a Bale from the mortgagor to the niortgagec, redemption has been 
allowed on special grounds (I^owen v. Eduuuds (1661), 1 Rep. Ch. 117, 
[221]). Ab to an option to call for Khaies in consideration ot a loan, see 
London and Globe Finance Coiporaiwn v. Montgomery (1902), 18 T. L. R. 
661. 

(/) Biggs Hoddinott, Iloddinoit v. Biggs, [1898J 2 Cli. 307 

(m) John Brothers Ahergarw Brewery Vo. v. Holmes, [1900J 1 Pli. 188. 

in) Beeves v. Lule, |1902] A. V. 461 ; Bonham v. Fewcomb (1684), 
1 Verii. 232 ; Kevans v. Joyce, [1896] 1 T. R. 442, V A. 

{o) Knight v. Marjonbanks {ISid), 2 Mac. & G. 10, 14; and Bee title 
Fraudulent and Voidable (Conveyances, Vol. XV , pp. 108 et seg. 

(p) Melbourne Banking Corporation v. Brougham (1882), 7 App. Cas. 
307, P 0. ; Coiterell v. Purchase (1736), (/as. temp Talb 61 ; ace also 
Kushbrook v. Lawience (1869), ,6 Ch. App. 3, where an agreement for a 
release was treated as abandoned, since for tw^clve years no step had been 
taken to complete the transaction 

ig) Frees v. Coke (1871), 6 (jh. App. 646 ; Ford v. Olden (1867), L. R. 
3 Eq. 461 ; Webb v. BorJce (1806), 2 Sch. & Lef. 601. The burden of proof 
of such (jppieaaion or untairneas lies on the mortgagor (Melbourne Banking 
Corporation v. Brougham, sunra). 

[r) Knight v. MarjoribanKs. supra, at p. 13; Fiirdie v. Millet (1829), 
Taml. 28 ; and see Waters v. Groom (1844), 11 Cl. & Fin. 684, 11. L. 

(s) l)e Beers (Consolidated Mines, JAd. v. British South Africa (Jo., [1912] 
A. (J. 62, 67 ; and see note (fc), p 143, ante. 

(0 Webb V. Korke (1806), 2 Sch. Ac Lef. 661 ; flickes v. Cooke (1810), 4 
Dow, 16, 24, 25, 11. L. ; and see Guhbins v. Creed (1804), 2 Sob. & l^ef. 214. 

(а) Moroiiy v. (yjjea (1809), 1 Hall & 11. 109. 

(б) Booth V. Salvation Army Building Association (1897), 14 T. L. R. 3. 

(rj) James v. Kerr (1889), 40 Ch. D. 449 ; Potter v. Edwards (1857), 26 

L. J. (oii^) 468 ; Mainland v. IJp)ohn (1889), 41 Ch. J). 126. A valid 
bonus can he claimed by a mortgagee either in taking account of what is 
due on 'his mortgage or under the head of just allowances (Bucknell v. 
Vickery 1(1891), 64 L. T. 701, P. C.) ; and see p. 224, poet 
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Instances of loans with a bonus are debentures issued at a discount, 
and loans by building societies where a premium is charged (d). 

A solicitor-mortgagee can cliarge his costs for all work done in 
completing and preparing a mortgage, and no such mortgage can 
be redeemed except upon pimuent of such charges and remunera- 
tion (c), 

278. Although no contract l)etween mortgagee and mortgagor 
can make a mortgage irredeemable, the circumstances of the case 
may make redemption, for a time, impossible ; as, for example, 
when a mortgage is made to secure an annuity, or as an indemnity 
against future lialalities, or for any other object not cai)able of 
immediate pecuniary vahudion [f). 

Sect. 4. — Terms of Uedemjition, 

279. Tlie terms on which a mortgagor or those claiming under 
him are entitled to redeem aio the same, ^^hether they are ascer- 
tained in an action for rt’dmuption or for foreclosure (r/), exce])t as 
regards tlie right of tlie mortgag(‘-e to recover arrears of interoht 
barred by lajjse of time (//). T}l(^se tmuns are payment to the mort- 
gag(^e of the princi[)al debt, inten^st thereon, all proper costs, 
charges, and expenses inciiriT‘d by the mortgagee in relation to the 
mortgage debt or the mortgage security, the costs of litigation 
pro])e.rly undertaken by the mortgagee in reference <o the mortgage 
del)t or tlie mortgage s(}curity, and the mortgagee’s costs of tlie 
redemption action (/). IIonncv^t small maybe the interest in the 
mortgaged jiroperty of the person seeking redemption, lie must pay 
to the mortgagee all that is due (A'). 

Se(’t. or IhioUitiun of Equity of lledemption Inter 

Vuos or at ]>caih, 

280. Inasmuch as tlie mortgagor after tlie mortgage still retains 
an estate or interest in the mortgaged property (0, he can sell (m ), 


(d) Be Ando-Danvhmn Hiearn Aiavigaiioti and Colliery Go. (1S75), L. R. 
20 Eq. 339 ; Be Vhillim, Bx parte Bath (1884), 27 Ch. D. 509, C. A. 

(6) Mortgagees Legal Costs Act, 1895 (58 & 59 Viet. c. 25) ; ece p. 124, 
ante. For the law prior to tliis A<'t, see Field v. JlopJcins (1890), 44 CL. D. 
524, C. A. ; FJyre v. Wynn- M ache nziCf [1896] 1 CL. 135, C. A. TLe Actis 
not retrospex'tive (Day v. Kelhmd, |1900] 2 ('IL. 745, C. A.). 

(/) Fleming v. Self (1854), 3 lie C. M. & G. 997. 

ig) Sober v. Kemp (1847), 6 Hare, 155. As to actions for redemption, 
see p. 149, po.^L As to foreclosure, see pp. 272 et eeg., pod. 

(h) See note (L), p. 211, pod. and title Limitation of Actions, 
Vol. XIX., pp. 101, 102. 

(^) Be Wallis. Ex parte Lickorish (1890), 25 Q. B. I). 176, C. A. ; and see 
pp. 231 ci seq., 317 et seg, post For the special rights of a mortgagee 
under the doctrine of consolidation, see pp. 208 et seq, post. As to 
tin* costs of reconveyance, see p]) 149, 317, 318, post 

(k) Cholnionde^ey (Marquis) v. Ch^lton^Lord) (1820), 2 Jac. & W. 1, 134; 
Pallc V. Clinton (Loid) (1805), 12 Vos. 48, 59; Wilson v. Clmr (1840), 3 
Beav. 136; compare A' v. Trollope (1889), 42 CL. D. 610. ^ 

(i) See pp. 71, 138, ante. 

(m) For form of conveyance of an equity of redemption in freeholds, see 
Encyclopaedia of Forms and Precedents, VoL XII., p. 658. The purchaser 
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Mortgage. 


Sect. 5. 
Disposal or 
Devolution 
of Equity of 
Redemption 
etc. 


Devoluhon 
on death. 


Equitable 

execution. 


I'* 


mortgage (n), or otherwiee dispose (o) of this estate or interest 
(luring his life, or dispose of the same by will(p). A mortgagor 
beneficially entitled to posst'ssion of property for a long term of years 
capable of enlargcnumt can enlarge the term into a fee simple, 
notwithstanding the iiicmubrances on the term which upon enlarge- 
niont affect the fee simjde so cretikd (r/). Jlut a co-owimr who has 
mortgaged liis share to anotlu^r co-owuer cannot enforce partition 
of tlio mortgaged property \^itllo^lt the conscmt of the mortgagee (r). 

281. On the death of the mortgagor intestate tiie equity of 
redemption in liia mortgaged propcirty desiujods and devolves in the 
same mann(U'f«) and is subject to the same incidents of dower (f), 
curtesy (/), and esche<i.t(//) .as an} ('tlier otjuitable estate. 

RrifT. 6.- Liahilitif oi llquHif of llMeiupfiun to for Debts. 

282. The interest of a judgment deL*fnr in an e'luily of redemp- 
tion in either freehold (a) or leascdiohl (//) land cannot he taken in 
execution under a wiit of eletfit at tlio suit oi a siihjecii, hut it may 
be readied by the appointment of a leceivoiMc)- J-lvery judgment 
creditor to w'hom tlie land of liis mortgagor lias bcicn actually 
delivered in exc^cution by registiation of the ord(‘r apjiointing a 
receiver has an interest in the e(|iiiiy of redemption (//) ; he can 
redeem prior incumbrancers, and is a neje-ssary paity to foreclosure 
and rodem])tion (c). Jle may also obtain by summons an order for 
the sale of his delator’s interest in sudi land f). 


of an ecjuity of redemption is undor an implied obligation to indemnify his 
vendor against tho mortnano dobt (/ba/i/ama v J)(iiv (1802), 40 W. K 
253), and soft as to Kuch im}died imlemiiiiy gvmnally, p 270, posb ami 
the case's ented in note (wi). tlnd ; and siv‘, giMierally, titl(‘ Saiao or L vmo 

(rt) For lorms of morti».iges of an ecjuily ot ledemptioii m land, soo 
Encyclopicdia ol Forms and Preoiidciits, Vol VIII , ]>]> 725 cl se([. 

(0) See Ccsbojuc v. i^eaife (1730), 1 Atk C03, and other cases cited in 
note (/i), p. 13S, ante 

(р) See title ^VILL.s. 

{(j) Conveyancing and Law of Property Act, J8S1 (44 & 45 Viet. c. 41), 
B. 65 (1), (2), (4) , see title lvi’\L Pkopehty and Ciiattklr Real 

(r) Gibbs v. Ilaydon (1882), 30 W. R 726; ISinrhnr v. dmnes, [1804] 
3 (^li 554 ; and see title Pautition, p. 840, post As to the iiriority of th(5 
claim by a mortgagee of an undivided share of land over a claim by tlu^ 
owners of the oclier undivided .shares to <*hargc the iiioitgagor with an 
occupation rent, see JJill v. Jlicinn, [1807] 2 Oh. 579 (legal mortgage); 
llccUes v. Heckles, |1802] W. J\' 1S8 (equitable mortii^agiq. 

(s) See title Descent and Distribution, Vol XI., pj». 1 cl seq. 

( 1 ) See title Real PuoPEUiT and Chattels Real. 

(e) See title DESCENT AND Di.STKiBUTiON, Vo] XL, pp. 23 el seq. 

(n) lieikcU V. BueJAvy tl874), L. R. 17 Eip 435 , Anglo -Italian Bank v. 
I>nvie6 (1878), 0 Oh. D. 275, A 

(6) i^uU V. Cooper (188t»), 16 Dli 1). 511, C. A. 

(с) See title ExECrimN, Vol. XIV., pp. M8 et seq., et seq., and 
generally as to the ai^pointment ot a receiver and regibtiatiou of tlie order 
appoinliiig a recen^er, see that , jip. 122 ct seq. 

(d) Mildrc v. Austin (1860), L R. 8 Eq. 220; Cork (Earl) v. Hussell 
(1871), L. R. 13 Eq. 210 ; Hood Barrs v. Culheurt, [1895] 2 Oh. 411. 

(e) \\]iLnch(4rr {Bishop) v. Bcavor (1707), 3 Ves. 314; Eolleston V. 
Morton (1842), I Dr. & War. 171, 101 ; Adams v. Faynter (1844), 1 Coll. 
630 ; tfoycfl v. Joyce (1846), 10 I. Eq. R. 128. 

(/) Judgments Act, 1864 (27 & 28 Vict. c. 112), b. 4 ; R. S. C., Ord. 65, 



Part IV.— The Equity of Redemption. 


147 


The receiver holds the nK»rl;ga"ed propeily subject, to the prior 
inouiiibrunces, but tlie judgnieiu creditor can obtain a sale of the 
interest of the dtjbLor in the laud without redeeniiiig such prior 
iucuinbrauces (c/). 

Sect. 7 . — Kttfoi cement of the Equity of licdemplion. 

»Srn-Sj:(T. 1. llV.f// Jivfht hlnfor c'd^f 

283. A mortgagor is not entitled to redeem the mortgaged 
j)roi)erty before the day fixed in the mortgage contract for payment 
of the 2 )rincipal (//), unless tlie mortgagee has taken ste2)s to recover 
imyment by taking possession of the ])ro|)ovtv or otherwise (i)- On 
that day the mortgagor has a legal right, on ])aymont of what is 
due, to recover the mortgaged i^^operty (/. ). After tliat day has 
passed and default has l)00n made, he lias an oquitahlo tight to 
redeem the property, although by reason of the condition for 2'»ay- 
nieiit liaving been broken the mortgagee’s estate has become 
absolute at la\v(/). 

Suu-Skct. 2. -CmditioiiS of lied e median. 

284. It is a settled rule of practice that after default has been 
made by a mortgagor in 2>ayment of the prmci2>al and interest in 
accordance with the proviso for redcm2)tion, ho must either give 
the mortgagee six calendar months* notice of his intention to pay 
oil the mortgage, or pay him six months’ interest in lieu of 
notice {ni) ; and it seems that if the mortgagor, after giving notice 

01 his intention to 2>uy oil’ tbe moitgage, makes default in so doing 
the mortgagee is iMititled to a fresh six months’ notice or six months’ 
iiiteiest 111 liini of notice [n). * Neitlier the nature of the morlgiiged 

r. 9« A legal reiruundei cannot be sokl iiiulcr tliis Act : r(‘c lie JLoimion 
and UoUomkij, 1181)9] 1 Ch. 405, C. A. ; and title Execution, Yol. XIV., 
p. 07. 

(q) Wills V. Kdjon (1874), L K. 18 E<2. 298 ; see title Execution, 
Vol XIV , ])]). 1 lo d .%cf/ 

(h) Jf'iowfi V. dole (1845j, 14 .''^iin. 427 ; and aeo II aiding v. 7'iwr/cy (1805), 
34 L J. (ni ) 13 

(i) Bovilly. Jvndlc, [1M)(51 1 ('h. 048; Ex jmrfe Wielens, [1898J 1 Q. E. 
543, 548, 0. A. As tf> tlie uglit to rcdecjn where the period lixed lor 
icdcinption is iinreaNsmably distant, see note (A), p. 143. ante. 

ik) Cnckmore v. Fircdon (1370), 40 li J. (on ) J37, C, A. ; Cummins v. 
Fhidier (1880), 14 Cli. D. 090, 0. A. As to the nature oi' the mortgagor’s 
rights until the time for payment has arrived, see 1 Powell, Law of 
Moitgages, 6th ed. 268 a, n. ; and title Equity, Vol. XIJL, p. 90. 

(i) ISee p. 71, ante. 

(m) Smith V. Smithy [1891] 3 Ch. 550, p/T IIomeiu J , at p. 553 ; Browne 
V. Lockhart (1840), 10 Sim. 420, 424; Johnson v Leans (1889), 61 L. T. 
18, C. A. ; Garforth v. Bradley (1755), 2 V'es. Sen. 075, 678 ; 2 Cases with 
Ojamous of Counsel. 51. 

(n) lie Moss, Levi/ v. Sewill (18S5), 31 Ch. D. 90, ver Pearson, J., at 
p. 94 ; BarileU v. Franklin (1867), 15 VL It. 1077. The latter case is not 
an authority for the proposition that the same rule appUes if the notice to 
pay oil has been given by the mortgagee (Edmondson v, Copland, [1911] 

2 Ch. 301, 308). Mere delay in drawing up an order directing payment out 

of a fund in court to a mortgagee is not aground for demanding a further 
notice or interest in lieu ot notice {SluirpneU v. Blake (1737), 2 E'q. Caa. 
Abr. 003 ; Uarmer v, Fricsiley (1853), 16 Beav. 669). ' 
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property (o), nor the fact tlu.t the property has been realised other 
wise than by the act of tlie mortgagee (p)» gives rise to any 
exception from these rules. 

If, however, the mortgagee himself demands pa3'inent or takes 
steps to realise his security (r/), whether the time lixed by the 
mortgage deed for redemption has ai’rived or not (r), or consents to 
a sale of the. mortgaged pro})erty in an administraiiiim action {s\ or to 
payment of his debt out of a fund in court (/), he is not entitled to 
the usual six inontlis’ notice or interest, even though after he 
has taken proc(‘edings to recover his debt the mortgagor has given 
liim notice of intention to ])ay in six months (?f): nor can a mort- 
gagee who has demanded payment nduse a tendc'r of principal 
and interest to date of payment, though the time limited in the 
mortgagee’s demand has been exceeded (a). But where a day for 
redemption has been lixed by a foreclosure order, the morigagor, if 
he wishes to redeem before that day, must jiay interest uj) to the 
day appointed (/>). 

The mortgagee is not oiiiiilod to notice, or interest in lieu of 
notice, if his loan is merely of a temporary character, as, tor instance, 
in the case of an equitalile mortgage by deposit of title deeds (c). 

285. A mortgagor who desires to discharge the mortgage debt 
must tender to the mortgagee the full amount that is due in legal 
currency (d) and produce the same before the mortgagee unless lie 
waives the production (c) or retubcs to accejit money then available 


(o) Smith V. Smith, [1891] 3 Ch. 550. 

(p) S'pencer-Bell to London and Sovih Wealcni ItoU, To. and MrUopolitan 

JHutiict Kail. Co. (1885), 33 W. K, 771,i the mortgaged property 

waa acquired by a railway eomfiany compulsorily. 

(q) Such steps may be taken by going into ])oss('ssioD of the mortgaged 

property ( V. Endle, [1896] 1 Ch. 048 ; sec p. 189, post), or selling it 
{Banner Y. Benidqe 18 Ob I) 254, C. A. ; see p. 291, pav/), orbring- 

ing an action for foreclosuic {Hill v. Bowlands, [1807] 2 Cli 3()1, 363 ; sco 
p 272, post), or to administer the mortgagor’s estate {lie Alvoek, Prescofl v. 
Phipps (1883), 23 t’h. D. 372, C. A.), oi giving notice to pay off m such ii 
form as to enable the mortgagee to exercise his statutory power ot sal(‘. 
{Edmondson v. Copland. [19111 2 tUi. 301, 300). For the rules affecting 
iedem})tion under hills ol sale, sec title Bills of Sale, Vol. 111., p. 60. 

(r) Bovill V. Endle, supra 

(s) Day V. Day (1802), 31 Bcav. 270; and see Udatson v. Swift (1841), 
6 Jur. 645. 

{t) Re Jtfoss, Levy v. Scwill (1885), 31 (ffi. D. 90. 

(it) Re Alcock, Prescott v. ]*lnpps, supra. 

(fl) Edmondson v. Copland, supra. 

(f») IJiU V. Rowlands, suqmi. 

(c) Fitzgerald's Trustee v. Mellersh, [1802] 1 Oh. 385; and as to such 
inortgagcft, see pp. 78 et seq., ante. 

{d) Sentance v. Porter (1849), 7 Hare, 426 ; Rhodes v. Budland (1852), 
16 lieav. 212. As to tender generally, see title Oontkact, Vol. VI I. » 
pp. 417 et seq. 

{e) Douglas v. Patrick (1790), *3 Term Rep. 683 ; Poirvey v. Blomherg 
(1844), 8 Jui. 746 (a letter saying •* D. D. now tenders,” without enclosing 
any mpey, not a good tender, although the mortgagee’s solicitor 
wrot« back, I decline your lender ”) ; Blumheig v. Lije Interests, eie. 
Corporation, [1897] 1 Ch. 171 (an unsuccessful attempt to establish a tender 
by obeque to the mortgagee’s agent) ; Be Farley, Ex parte Danks (1852), 2 
O'. M. & G. 936. 
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for immediate pa3^ment (/). The tender must be unconditional, but 
may be under i)rotest (//). 

Unless a jdace for 2 )ayinent is named in the mortgage deed, the 
tender must be made to the mortgagee or to some person entitled 
on his belialf to rtjceive all that is duo under the mortgage (h). 
Where more than one })erson is entitled to the money a tender 
is good which is, after full notice to all parties, made at the oftico 
of one of them who is a solicitor (?). 

A stranger cannot make a valid tender ; it must be made by a 
person having a prnud fane right to redeem (k). 

A mortgagee may lose his right to receive costs or be ordered to 
pay the costs if, by refusal of a proper tender, lie renders necessary 
an action of redemjition (/), or after a sutVicieiit tender commences 
an action of foreclosure (m). lictusal of a jn-ojier tender is not equal 
to payment, but if tlie money, after the refusal, has been jiaid into 
court or kept ready for immediate jiayment to the mortgagee, no 
further interest is pa3’ahle(a). If it is intended that on receipt of 
the money the mortgagee should execute a reconveyance, a draft of 
tlie pro])osed deed should be sent to him at a reasonable time before 
the tender hO- Money extorted by a mortgagee in excess of what is 
due can be recovered by the mortgagor as money had to his use (p). 

Sub-Skct. 3 . — Action for lledimpiwn, 

(i.) Parties, 

286 . All iiersons entitled to redeem (q), and all persons entitled 
to any jiart of tlie security or debt, are necessary parties to a 

(/) liohaHs V. Jeffrrys (1S30>, 8 L. J. (o. s ) (cit ) 137. 

Ig) Manning v. La/oi (1845), 2 Car. \ Kir 13 ; Thorpe v. Burgess (1840), 
8 Dowl. 603 ; Scott v, Uxhndqe and Ritkmansu orih Rail. Co. (1866), L. It. 
1 C. P. 596; Sweny v. Smith (1869), L. li. 7 Eq. 324; Greenwood v. 
SutcUiJe, fI892] 1 Ch. I, C. A. 

(A) Co. Litt. 210 a, b. 

(i) Cliff V. Wadsworth (1843), 2 Y. & 0. Ch (^as. 508. 

{k) Pearce v. Morris (1869), 5 Ch. App. 227. 

(l) Bank of New South Wales v. O’i'oawor (1889), 14 App. Cas. 273, P.C. 

(m) Smith V. Green (1844), 1 Coll. 555. 

(n) Gyles v. Hall (1726), 2 P. Wnia. 378 ; JIarmer v. Priestley (1853), 16 
Beav. 509 ; Bishop v. i'hiirch (1751), 2 Ves. Son. 371 ; Oarjorih v. Bradley 
(1755), 2 Ves. Sen. 675 ; Hodges v. Croydon Canal Co. (1840), 3 Beav. 86 ; 
Kinnaird v. Trollope (1889), 42 Ch 0. 610. F(»r the purpose of stopping 
interest the tcuidor need not be suoli a tender as would allot d a defence at 
law {Manning v. Burges (1663), 1 Cas. in Ch. 29, Webb v. Crosse, [1912J 1 
Ch. 323, 328 ; and see j). 229, post). 

(o) Wiltshire y. Smith (1744), 3 Atk. 89; Bourke y. Robinson, [1911] 1 
Ch. 480; Webb v. Crosse, supra, atp, 329; and as to reconveyance, see, 
further, p. 311, post. 

{p) Close V. PAipps (1844), 7 Man & G. 586 : Fraser v. Vendlehury (1861), 
10 W. R. 104 ; and see title Contkact, VoL Vll., p. 479. The duty of the 
mortgagee is to produce and hand over, on payment of all that is due, the 
title deeds and a duly executed reconveyance, and a refusal to do this, 
when a sufllicient tender has been made, will amount to a refusal of the 
tender {Rourke v. Robinson, [1911] 1 Ch. 480; Walker v. Jories (1866), 
L. R. 1 P. C. 50, 61). 

(q) See p. 139, ante. If tlie mortgagors are tenants in common they 
must all be parties to the action (Bolton y. Sahnont [1891] 2 Ch. 48 ). As 
to the proper parties to a foreclosure action, see p. 279, post. » 
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redemption action (r), but tbe court will not stop redemption on 
account of the absence of a party who cannot be found if the mort- 
gagee runs no risk (a), and the court can protect the rights of 
the absent party by preserving them in the decree (b). The rule 
requiring the presence of all parties is based on the right of the 
mortgagee to account once for all, which can only be done if the 
account is taken in tbe 2n‘e.->ence of all parties who could demand an 
account (r). 

The mortgagee after assignment and intermediate assignees are 
not necessary jiarties unless they have l)een in iiosbession, and the 
mortgagor, alleging receipts in excess of tlie debL, cliiims personal 
rejiayment (d), 

287 . W hen a mortgage has been sub- mortgaged, both the original 
mortgagee and the sub-mortgagee are necessary parties in an action 
of redemption by the original mortgagor but the origiiial 
mortgagee may redeem the sub-mortga.g(‘e wdLliont making the 
original mortgagor a jiarty. If numerous assigninenis upon trust 
have been made by the mortgagt^e, it is sullicient if tlie persons 
having the legal estate are parties. In tlie case of a strict settle- 
ment of the mortgaged property hj the morlgagi'e, the first toiiaiit 
in tail and those having iiitermediale estates ior life are necessary 
parties (y ). 

In the case of the death of a mortgagee of freehold lands, liis 
personal representatives are necessaiy parties (y). 

In the case of copyholds, which do not vest in the jiersoiial 
representatives of the mortgagee (/O, and where the mortgaged 
property and mortgage debt are not in tbe same bands, it is 
necessary to join as jiarties the person wdio can reconvoy the mort- 
gaged property and the person wlio can give a discliarge for tbe 
mortgage debt (?’), 

It is not necessary to make parties persons having an interest in 
the mortgaged property subsequent to a vested estate of inheritance 

(r) Fell V. Brown (1787), 2 Iho. C. C. 27b ; Farmer v. Curim (1820), 
2 Sim. 466 ; Chohnorideleu ( lilarquis) v. (Hinton {Lord) (1820), 2 Jac. & W. 
1, 134; Aaduley v. Horn {IHoH), 26 Beav. 195; Hood v. Easton (1850), 
2 Jur. (n. s.) 729 (where a stranger had, by authority of tlic mortgagee', 
obtained possession of part oi tlie uiorfgaged property). As to an inlanl 
party in a redemption action, see title Infants and Childiien, Vol 
XVIL, pp. 82, 84. 

(a) Faulkner v. Daniel (1843), 3 Hare, 199, 212. 

(h) Francu v. Harrison (1889), 43 Ch. D. 183 ; Oriffith v. Found (1890), 
45 Ch. D. 553 ; Hall v. Howard (1886), 32 Ch. D. 430, C. A. 

(c) A person entitled to redeem <'annot bo omitted because his interest 
is very small {Hunter v. Macklew (1846), 5 Hare, 238). 

{d) Chambers v. Goldwin (1804), 9 Ves. 254, 269; Bickciton v. Walker 
( 1885), 31 Ch. D. 151, C, A, ; Hally. IIeward{m()), 32 Ch. 1). 430, C. A. ; 
Be Frytherch, FrytheroHy. Willuims (1889), 42 Ch. 1). 500. 

(fl) Chambers v. Qoldwin, supra, at p. 269 ; Be Burrell, Burrell v. Smith 
(1869), L. R. 7 Eq. 399 ; Uohaiif^y. Abbot (1731), 2 P. Wins. 643. As to 
Bub -mortgages, see p. 132, ante, and p. 180, post, 
if) Gqjfey. SUicpoole (1813), 1 Dow, 18, 31, II. L. 

(j|f) Conveyancing and Law of Propeii;y Act, 1881 (44 &; 45 Viet. c. 4l)» 
8. 30. _ 

(h) See title Copthoidb. Vol. VIII., p. 88. 

(f) 8mi^ V. Chkhesftef (1842), 2 Dr. & War. 393. 
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the owner of which is on the record (/;), nor beneficiaries represented 
by trustees, executors, or administrators (1). Tlie receipt of the 
trustees is a sufficient discharge for the money when the mortgage 
debt has been iiaid (m). 

288. In the case of aiiecessive mortgages a puisne mortgag(‘.e 
muBt make all inoi tgagees subsequent to himself, as well as the 
mortgngor, partuis in an action to redeem a prior mortgagee and 
if he Hueks to rechiem any other mortgagee than the one immediately 
prior to himself he must make parties all mortgagees between him- 
self and the mortgngee ^YIlom he seeks to redeem (o) ; but he need 
not make a merigageo prior to such mortgagee a })arty unless the 
amount due cannot be asc*( rtained in his absence. As l)etwpen 
himself and all behind liim, a puisne mortgagee has a prior right 
to redeem a juior mortgagee (j>). 

289. AVliere two properties are sulqect to the same mortgage 
the owner of the equity of redemption of the one property is a 
necessary paity in an action to redeem the other property (q). 

(li ) ludiUtiiun of Pn ccoluujs, 

290. Any mortgagor, whether legal or equitable, or any person 
having tlie right to redeem any mortgage, whether legal or equitable, 
may take out as of course an originating summons, returnable in 
the chambers of a judge of the (Chancery division, for redemption, 
reconveyance, and delivery of possession by the mortgagee (7*). 
A summons cannot, it seems, be issued for possession only (s). The 

(k) Lloyd V. Jolivob (1804), 9 Ves. 37 ; Giffard v. IT art (1804), 1 Sch. & 
Lef. 38G, 406; (Joclburn v. Tliomimn (1809), 16 Ves. 321, 326. 

(/) R. S. C., Ord. 10, r. 8 ; Jennings v* Jordnn (1881), 6 App. Cas. 698 ; 
Be Cooper, Cooper v. Vesey (1882), 20 Ch. J), 61 1, C. A. For the rights of 
creditors iitidci’ deeds of assignment to trustees for payment of debts, see 
Slade V. Bigg (1813), 3 Hare, 35 ; Smith v. Baker (1842), 1 Y. & C. Ch. 
Cas. 223 ; Hoiley Modey (1858), 25 Beav, 253 ; Troughton v. Binkes 
(1801), 6 Ves. 573 ; Y caiman v. Ycaiman (1877), 7 Ch. 1). 210. 

(m) Conveyaiieiiig and Law of Fioperty Act, 1881 (44 & 45 Viet. c. 41), 
8. 36. 

(n) Fell V. Brown (1787), 2 Bro. C. C. 276; Johnson v. lloUsworih 
(1850), 1 Sim (n. s ) 106, 109; Farmer v. Cvrtis (1829), 2 Sun. 466 ; Bose 
v. ]*age (1829), 2 Sim. 471 ; Bamsholtom v. Wallis (1835), 5 L. J. (ch.) 92 ; 
Bicliards v. Cooper (1842), 5 Beav. 304 ; Slade v. Bigg, supra; Teevan v. 
Smith (1882), 20 Ch. I). 724, C. A. 

(o) Teevan v. Smith, supra. 

Ip) Kensington {Laid) v. Bourerie (1852), 10 Beav. 194. As to a case 
whcie the siibsetpieut moit'^agee cannot make the mortgagor a party, 
e.g., by reason of a covenant not to foreclose for a certain period, see 
Bamsbottom v. Walhs, supra , Smith v. Green (1844), 1 Coll. 555 ; Bhodes 
V. Buekland (1852), 16 Beav. 212. 

(^) Falk V. Clinton (Lord) (1805), 12 Ves. 48, 59; Cholmondeley {Marquis) 
V. Clinton (Lord) (1820), 2 Jac. <5^^ W. 1, 134 ; Hall v. Heward (1886), 32 
Ch. D, 430, C. A. A mortgagee who holds several distinct mortgage under 
the same mortgagor may, as a general jule, consolidate them, that is, treat 
them as one, and dechiie to bo redeemed as to any unless he is redeemed 
as to all (Jennings v. Jordan, supra, per Lord Seluurne, L.C., at p. 700 ; 
Ireson v. Venn (179C), 2 Cox, Eq. Cas. 426 ; and see p. 208, posl). 

(r) R. S. C., Ord. 55, r, 5a. An originating summons can now be served 
by leave of the court out of the jurisdiction (R. S. C., Ord, 11, r.*8A) ; see 
title Practice and Procedure. ^ 

(«) Yearly Practice of the Supreme Court, 19\2, p. 831 : BiU v. Stephens 
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action can be commenced by writ, but at the plaintiffs risk of 
being allowed only the costs of an originating summons (t). 

(ill.) lieuffmgs. 

291. The plaintiff must set forth in his statement of claim, or 
in an aflulavit in support of the summons, the mortgage contract 
and all the material tacts, showing how he derives his right to 
redeem if he is not the original moitgagor. lie should also state 
shortly any special circumstances, such as that the defendant 
mortgagee has been in possession. The mortgagee can deny the 
plaintiff’s right to redeem (a), or any of the allegations in the state- 
ment of claim or affidavit (a). 

Every action against a mortgagee by the .owner of the equity of 
redemption who admits the mortgage must expressly or by impli- 
cation contain an offer to redeem (/>), except in the following cases, 
namely, wlieii a person entitled to redeem asks for a sale of the 
mortgagiul propc'rty insh^ad of redemption (c), when the (jnebtioii 
raised is one merely of construction arising under the mortgage 
deed(f/), or when the mortgagee has become a party to trusts 
affecting the equity of redemjitiou, in w'hich case any person 
interested in those trusts may enforce tlieir due performance 
without offering to redeem (<"). 

A mortgagor who does not admit the mortgage, and has failed in 
an action, containing no prayer for redemption, brought to impeach 
the mortgage, will not he allowed in that action to redeem a 

(1887), uiireported. The prac-tico is otherwise in Ireland, where, however, 
the rule corresponding to 31. S. C., Ord. 55, r. 5 a, is slightly different [Bank 
of Ireland v, Slattery, [I Oil) 1 T, R. 33) • 

{t) Johnson v. Evans ( 1 889), 60 L. T. 20. N o appeal by a mortgagor as to 
costs can be brought except by leave of the judge {(Jharles v. Jones (1886), 
33 ( 'll. 1). 80, (' A.) A writ instead of an originating summons is justifiable 
wlien iJie decision does not depend solely on the construction of the docu- 
ments, but there are disputed facts of suchcomplexity that they cannot be 
conveniently adjudicated upon unless they are brought before the court in 
a statement of claim. It would seeur that questions of priorities among 
mortgagees cannot be decided on an originating summons (Re Giles, Real 
and Personal Advance Vo. v. Jl/ic/ieW (1890), 43 Ch. 1). 391, C. A.). 

(u) This denial, if unfounded, may be a CTound for depriving the mort- 
gagee of his costs (Incorporated Society v. Richards (1841), 1 Dr. & War. 
258, 334). As to pleading generally, see title Pleading. 

(a) R. S. 0., Part I., Appendix V, s. II., No. 6 ; and Appendix D, s. 11. 

(h) Troughton v. Binkes (1801), 6 Ves. 573 ; Dalton v. Ilayter (1844), 7 
Beav. 313 ; Tasker v. Small (1837), 3 My. & Cr. 63; Inman v. Wearmg 
(1850j, 3 J)e G. & Sm. 729 ; Harding v. Tingey (1865), 34 L. J. (cn.) 13 ; 
Hughes v. Cook (1865), 34 Beav. 407 ; Gordon Horsfall (1846), 5 Moo. 
P. i'. C. 393. Hut it is not necessary to offer to redeem annuities (Knight 
V. lienvger (1S5S), 2 De G. & J. 421, 446, 0. A.). 

(c) (’onveyanemg and Law of Property Act, 1881 (44 & 45 Viet. c. 41), 
fl. 25. Under the old practice an offer to redeem had to be pleaded expressly 
or in siiliatance ; but if the pleadings made a case for redemjition the court 
would give leave to amend (Palk t. Clinton (Lord) (1805), 12 Yes. 48), and 
would require the mortgagor to undertake to redeem (Balfe v. Lord (1842), 

2 Dr. & War. 480). 

(d) R. S. C., ()rd. 64 a, r. 1 ; Be Nohhs, Nobhs v. Law Reversionary 
IrUerest^ociety, [1896] 2 Ch. 830. 

{e^ Dedton v. HayUr, supra ; Je^erys v. Dickson (1866), 1 Ch. App. 183. 



Part IV.— The Equity of llEOEMraoN. 


1S8 


mortgagee who has relied wholly on his title as mortgagee, but 
must commence a new action for redemption (/'). He may, how- 
ever, redeem in the same action if the mortgagee lias not relied 
solely on his title as mortgagee, but has claimed that he has become 
absolute owner (g). 

(iv.) hwovcry. 

292. In an action for redemption discovery can be enforced of the 
amount claimed to be due (//), of tlie mortgagee’s securities (i), and of 
the names of incumbrancers {j). So long as his riglit to redeem sub- 
sists, a mortgagor, if the mortgage was made since the 81st December, 
1881, is entitled at his own cost to inspect and take copies or 
abstracts of or extracts from the documents of title in tlie mort- 
gagee’s custody or power relating to the mortgaged property (/:). 

(v.) Order for liedemidton or Sole. 

293. The common form order for redemption directs an account 
of what is due to the mortgagee under the mortgage, and for his taxinl 
costs of the redemption action, and directs a reconveyance (/) of the 
mortgaged projierty to the mortgagor, free from all incuml)rances 
done by the mortg.igce or ])ersons claiming under him, and delivery 
up of the title deeds, upon the mortgagor paying to the mortgagee 
the amount certified to he due witliin six months (m) after the date 
of the master's certificate, at a time and p^acs to be appointed by 
such certificate (?0 ; and it further directs that if the mortgagor 
makes default in such payment his action is to stand dismissed with 
costs (f>). If the mortgagee has been in possession the order directs 

(/) Martinez Y. Cooper (182()), 2 Kuss. 198, 215; Johubon v. Fmmmeijer 
(1858), 25 Beav. 88 ; (Jrcnver etc.tMining Co. v. Wtllyams (1866), 35 Bcav. 
353 ; Jenn.8 v. Berndge (1873), 8 Cli. App' 351. 

(g) National Bank of Audralasia v. (fnited Iland-in-IIand and Band of 
Hove Co. (1879), 4 App, Cas. 391, P. C. 

(h) Bridgwater v. De W inion (1863), 33 L. J. (eir.) 238 ; Elmer v. Creaetf 
(1873), 9 Oh Ajip. 69, 0. A ; Beavan v. (\}ok (1869), 17 VV. \i. 872. For 
the law of discovery generally, see title Disc'OVJSKY, Insi'KCTion, and 
iNTiiiRKoaATOiiiES, Vol. XL, pp. 35 et seq. 

(i) IVest of England and South Wales Bank y. Nickolls (1877), 6 Ch. D. 
613. 

(j) Union Bank of London v. Manhy (1879), 13 Oh. 1). 239, A. 

(k) Conveyancing and Law of Property Act, 1881 (44 & 45 Vict. c. 41), 
R. 16; see title Discovery, Inspection, and Interkocatories, Vol. XL, 
p. 81. Inspection can bo enforced by a mortgagor by an action in the 
Chancery Division {Bum v. London and South Wales (^oal rt>.,[189UJ W. N. 
209). For the Lability of the mortgagee to produce title deeds, see p. 206, 
post. 

(l) If one of two mortgagees has disappeared, the costs of obtaining a 
vesting order to get in his interest must be borne, in tin* absence of mis- 
<x)nductby the other mortgagee, by the mortgagor {Webb v. Crosse, [1911J 
1 Ch. 323) 

(m) This means calendar months (R. S. C., Ord. 64, r. 1 ; and see title 
Time). A longer or shorter time may be given in special circumstances 
{Lewis Y.'Aberaare and Blymouth (>o. (18^), 63 L, J. (cii.) 741). 

(n) For the form of the master’s certificate, which is the same in this 

respect both in foreclosure and redemption actions, see DanicU’s Chancery 
Forms, 6th ed., p. 771. As to payment of arrears of interest, se^ title 
Limitation op Actions, Vol. XlX., p 101. , 

(o) See 3 Seton, Judgments and Orders, 6tli ed., p. 1926. 
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as against the mortgagee an account of the rents and profits of the 
mortgaged property on the ft'oting of wilful default (?>); and if tlie 
mortgagor alleges that nothing is due on the mortgage, a direc 
tion is added for recouvoyaiice within twenty-one days after the 
date of the certificate, if on taking the accounts it appears that 
nothing is in fact due (r^). 

Special directions are sometimes added as to improvements 
or substantial repairs by the mortgagee (;*) ; but sums expended in 
necessary repairs, and any sums in’operly included under the mort- 
gage contract, are allowed as ‘‘just allowances” without special 
direction (s). Special directions may also he added to charge the 
mortgagee with wilful neglect in allowing the mortgaged property 
to deteriorate (f), or for improper management (cO, waste (/>), or 
improper sale (c), or to bring out any sj)ccial circumstance, such as 
a valuation of the security in the mortgagor’s bankruptcy (rf), and 
accounts may be directed to be taken with rests (^’). If the order for 
redemption is made after teiulor, the account is directed of what was 
due oil the date of such tender, with consecpiential directions to 
meet the alternative results of the amount due exceeding or not 
exceeding the amount tendered {/). 

294. Where there are successive incum))rancers, the order direcLs 
redemption by them according to their ludorities, a puisne mort- 
gagee on redeeming the prior moitgagees being given the right to 
foreclose subse(jueut moitgagees aii<l the mortgagor unless they in 
their turn redeem him(r/). Tlie order may declare the priorities 
of the various iiicumbraiieers (A), or direct an inquiry as to 
priorities (?). If the action is brought by a puisne mortgagee to 
redeem the first meudgagee and he hiils to redeem, the action will 
be dismissed with costs as against l)0<th the first mortgagee and tlie 
mortgagor (/i), but a puisne mortgagee of two properties, separately 


(p) See 3 Sctoii, Judgiuenis and Orders, 6th ed., j>p. 1806, 1926. As to 
willul default, see pp. 198, 199, yost. 

(q) 3 Setou, Judgiiieiils and Orders, 6th ed., p. 1926. 

(r) Jbid j pp. 1957, 1959. 

(#}) 11. IS. C., Ord. 33, i 8 ; BUiclford v. Davis (1869), 4 Cli. App. 304; 
^y likes V. Saunion (1877), 7 <Ui 1). 188 ; Tvpion Green Colliery Co. v. Tipton 
J^oat Colliery Co. (1877), 7 Oh. D. 192; Shepard v. Jones (1882), 21 Ch. h. 
469, C. A. ; and see p. 240, poM, 

(t) 3 Seton, Judgments and Orders, 6th ed., p, 1960. 

(a) Wraqg v. Denham (1836), 2 Y. & C. (ex.) 117 ; Batchelor v. Middleion 
(1848), 6 llare, 75, 85 

(b) Sec p. 203, post. 

(c) 3 Seton, Judgments and Oiders, 6th ed., p. 1962. 

(d) /bid., p 1964; Knowles \ ])thb8 {mdl37 W.B. 37S ; SanguineUi v- 
Sinclcy's Banking Co. (No. 2), ( I8i)0j 1 Ch. 602; and see title Bankiiuftcy 
AN i> Insolvency, Vol. II., i>. 228 


(c) 3 Seton, Judgments and Oiders, 6th ed., p. 1956. As to rests, sec 
p. 220, post. 

if) 3 6eton, Judgments and Orders, 6th ed., pp. 1926, 1928. As to 
tender, see p. 148, ante. • 

(ff) /bid., p. 1982; Archdeacon y . Bowes (1824), M‘Cle. 149. 

Oi) Jones V. Griffith (1846), 2 Coll. 207. 

{%) Duherly v. Day (1851), 14 Beav. 9. 

(1849), 7 Hare, 361; EaXUU v. Furze (1886), 31 
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Mortgaged to different prior incumbrancers, is entitled on redeeming 
he prior incumbrance on one property to foreclose the mortgagor 
18 regards such proi)e]'ty, although the prior incumbrance on ihe 
)thar property remains unredeemed (1). 

295. As a rule, failure by a mortgagor to pay the aniomit 
ertilled duo to the mortgagee Authin the time fixed by the order 
or redemption involves tlie dismissal of the action (w)? unless the 
,ourt for good cause Or.) extends the time. The court will not 
oadily extend the time in a rc'demption action (o), but it will do 
0 in a case of bond Jidr mialake (p). 

296. Dismissal for any cause, except want of prosecution (qX of 
n action for the redem})tion of a legal mortgage, is equivalent to a 
inal order of foreclosure against the plaintiff (r), and in the case 
if successive mortgages, if the mortgagor is the plaintiff, the effect 
if excluding liis interest is that the last of the incumbrancers 
recomes -mortgagor, the prior mortgagees ranking according 

0 their priorities (.s). Sucli dismissal forecloses not only the mort- 
gagor and his heirs, hut also a person who has purchased the equity 
if redemption after the date of the WTit or summons if the action 
las been duly registered as* a Us pendens (t) ; but the trustee in 
lankruptcy of a mortgagor who becomes bankrupt after the writ 
)r summons is not foreclosed unless he has been made a party to 
he action (n). 

Dismissal of an action for redemption of an equitable mortgage 
)y deposit of deeds does not pass the legal estate to the mortgagee (b), 

297. Instead of making an order for redemption the court has 
lower in an action for redimiption or sale, or red(un]ition alone or 
iidc alone, to maKo an order I'fjr sale of the mortgaged proptu'ty (r), 

(1) Pelhj V. IVai/icn (1840), 7 Haro, 351. 

(ra) Faulkner v. Bolton (1835), 7 Suii. 319 ; and see form of orders in 3 
Juilgiiieiits and Orders, 6tli od., pp. 1926 ei seq. The dismissal of the 
iction IS obtame.d ou motion of co\ivs(‘, supported by affidavit, ol attendance 
.0 receive iiayinont and non-payinont (DanicU’s Chancery Forms, p. 782). 

{n) Jones v. Freswiche (1839), 9 Him. 304. 

(o) NovosielLtii, v. Wake/idd (1811), 17 Ves. 417; Faulkner v. Bolton^ 
iupra. 

(p) Collintion v. Jeffery, [1896] 1 Ch 644. 

(q) llansuid v. Hardy (1812), 18 Ves. 455. 

(r) Cholmlcy v. Oxjord (Countess Dowager) (1742), 2 Aik, 267 ; Win- 
chester (Bishop) V. Paine (1805), 11 Ves. i94 ; Inman v. Wearing (1850), 
:> De 0. & Sm. 729 ; Re Alison, Johnson v. Mounsey (1870), 11 Ch. D. 284, 
293, C. A. Hut not against other persona entitled to rcdticm (Ite deaves, 

parte Paine (1863), 3 De G. J. & Sm. 458, 463; Chappdlv. Rees (1852), 

1 De G. M. & G. 393). 

(s) Cottingham v. Shrewsbury (Earl) (1843), 3 Hare, 627, 637. 

(t) Garth v. Ward (1741), 2 Atk. 174. 

(a) M^ood V. Surr (1854), 19 Beav. 551. As to foreclosing a surety who 
has mortgaged his own property, see Beckett v. Micklethwaite (1821), 
Madd. & G. 109 ; Aldworth v. Robinson (1840), 2 Beav. 287. 

(b) Mfvrshall v. Shrewsbury (1875), 10 Qh. App. 250. 

(c) Conveyancing and Law of Property Act, 1881 (44 & 46 Viet. c. 41), 

25 ( 1 ). It lias been said that such an order is a matter of right (Clarke v, 

Pannell (1884), 29 Sol. Jo, 147) ; but see Brewer v. Square, [1892] 2 fJh. Ill, 
where the matter is treated as one for the exercise of judicial diserdtion ; 
and see p. 291, post, " 
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and such an order can be made even on an interlocutory applica- 
tion (d). Any person entitled to redeem can procure the order if 
the action is broup;ht by liiin (/')• The sale may be made out of 
court (/), provided tliat all persons interested are btdore the court 
or bound by the order (//), but the purchase-money is ordered to be 
paid into court (f) 

(VI.) Cu'-ls. 

298. In an actioTi of redemption the mort^'M{:;i)r, as a rule, pays 
his own costs. The ri^lit of the mortgagee is to add all costs, 
charges, and e\])enses pi‘ 0 ])erly incurred in relation to the mort- 
gjiged pro])erty to his mortgage debt (//). 

Sect. 8.— Loss of liMjht to lledvcm. 

299. The right of redemption is lost on a sale or rfdoase of tlie 
equity of redeni])tion by the mortgagor to the mortgagee made by 
a separate transaction subsccpient to the morlgfige and entirely 
independent of any bargain contemporaneous witli it (0, or by a valid 
sale of the property by the mortgagee under his power of sale ( /). 

The right of redemption may also be lost by lapse of time (A ), or 
by the operation of an order for foreclosure (1). 

A mortgagor who, having m()rtgage‘d his lands, grants a subse- 
quent mortgage thereof witliout giving the subsequent mortgagee 
notice in writing of the prior incumlirance, is deprived by statute 
of all equity of redemption in respect of the subsequent mort- 
gage (w?) ; but he can redeem at tlie time fixed in the mortgage (n). 
The statutory restriction does not apply to equitable charges (o) 
or to cases where the subs(u|uent mortgage contains jiroperty of 
substantial value in addition to that comprised in the earlier 

(f?) WooUdfij V. Colnian (1882), 21 Cli D. 169. 

(c) Conveyauciug and Law of Property Act, 1881 (41 & 4.5 Viet. c. 41), 
6. 25(1). 

(/) Woolleif V. Colman, sujmi ; Davies v. Wright (1886), 32 Ch. D. 220; 
Brewer v. Square, (1892J 2 Cli. 111. 

{g) R- S. Old. 51, r. Lv. 

{h) Hewitt V Loosemorc (1851), 9 Hare, 449 ; Dunslan v. Patterson (1847), 
2 Ph. 341 ; Volte I dl v. Stratum (1872), SVh. App. 295 ; Ke Sneyd, Ex parte 
Fewings (1883), 25 Ch. J). 338, C. A. The pro])cr costs, charges, and 
expenses of a mortgagee, liis uglit to them, and the circumstances under 
which ho may be deprived ot them, or even ordered to pay the mortgagor’s 
costs made necessary by the mortgagee’s misconduct, are dealt with at 
pp, 231 et seq., post. 

(i) See pp. 71, 144, ante. 

(ji Se(‘ p 71,unte, andpp 24.5 256, 

(k) See title I^imitatton of Actions, Vol. XIX., p. 149: and see ibid., 
p. 133, note (/). For an appropriate recital of such a title, see Encyclo- 
pasdia of Forms and Precedents, Vol. V., p. 561, and for a conveyance 
thereunder see ibid., Vol. XII., pp. 566, 902. 

(l) See p. 293, post. Property which becomes vested in trustees as the 
result of foreclosure, or by virtue of the Statutes of Limitation, is held by 
them on a statutory trust for sale with power to postpone such sale so long 
as they tliink iit (< ionveyanciiig !Act, 1911 (1 & 2 Geo. 5, c. 37), s. 9) ; see 
title Tkusts ani» Trustees. 

(m) 9tat. (1692) 4 Will. &; Mar. c. 16, ss. 2, 3. 

n) •Ibid. ; Kennard v. Futvoye (1860), 2 Gift’. 81, 

(o) Eemard v. Futvoye, supra. 



Part I\r.— T he Equitt of Redemption, 

mortgage (;»), or where the subsequent mortgagee has been guilty of 
unfair dealing (q). 


Part V— Rights and Liabilities of the 
Mortgagor. 

Skct. 1 . — As retjards the ^loii^arjcc. 

Sitb-Skct 1.- Uvjlii io vnd Iterdjtt of Iiatta and Prn/ifs. 

300 . When a legal mortgage fa) is executed, the mortgagee 
becomes the legal owner of the mortgaged ju-operty, and in the 
absence of express stijmlation to the central y {h) is entitled to 
immediate possession ((*) or leceipt of the rents and ])rolits(d): Init 
until the mortgagee demands jiossession (c), or enters into receipt ot 
the rents and iirofits of the mortgagful jiropcirty, it is of the nature 
of the transaction tliat the mortgagor should remain in possession, 
and such possession is i*ightful ( f). 

No occupation rent can, prior to demand for possession, he 
cliarged against the mortgagor for that jiart of the mortgaged land 
which is in liis occuiiatioii, nor can the mortgagee claim back 
rents (/;) or profits (//) accrued due and received before his demand 


iv) Stafford v. Selbi/ (1707), 2 Vern. 589. 

(q) James v. Kerr (1889), 40 Oh. 1). 449, 455. 

(a) As to legal and equiliiblo mortgages, sec pp 79, 74, aide As to how 
far an ctpiitahlo mortgagee is entitled to p(»sscssion, sec p. 190, post 

(b) See Keevh d. Warne \\ Hall (1778), 1 l)oug (k n.) 21 ; Gihh^ v. 
riinlcshank (1873), L. JL 8 0. V 454,461 ; Moore v. Shelley (1883), 8 App. 
Vim 285, r. 0. 

(c) Fope V. Biggs (1829), 9 B. & (\ 245, per Littledale, J., at p. 253 ; 
Cholmondcley {Marquis) v. dliuton {Lord) (1817), 2 Mer. 171, per Grant, 
M.B., at p. 359 ; and see pp. 73, 74, ante, 189, post. 

{d) Fope V. Bigqs, supra. 

{e) Bagnall v. ViUar (1879), 12 Ch D. 812. The mortgagor can right- 
fully ret'ain possession against the mortgagee’s receiver until demand for 
possession is made, unless the order ap])ointing tlie receiver directs the 
mortgagor to attorn or deliver up possession {Band field v. Bandfield (1859), 
7 W R. 651 ; Yorkshire Banking Vo. v. Mullan (1887), 35 Cli. I). 125). 

(/) Heath v. Fugh (1881), 6 Q. 'B. 1). 345, 0. A., per Lord Selborne, L.C., 
at p. 359 ; affirmed, sub nom. Fngh v. Heath (1882), 7 App. Cas. 235. For 
a form of consent by a mortgagee exercising his statutory powers, see 
Encyclopjcdia of Forms and Precedents, Vol. XIII., p. 716. 

{g) Jolly V. Arhuthnot (1859), 4 De G. &; J. 224; Yorkshire Banking 
Vo. V. Mullan, supra ; see also Green v. Bheinberg (1911), 104 L. T. 
149, C. A. (rent paid to mortgagor in advance). Back rents received 
by a sequestrator are in custodid legis, and can be recovered from him 
by a mortgagee. Rents received by a receiver do not belong to a mort- 
gagee unless they were originally received on his behalf. The remedy of 
the mortgagee is to move to discharge the receiver and enter into posses- 
sion {Thomas v. Brigsiocke (1827), 4 Ru^. 64 ; Be Hoare, Hoare v. Owen, 
[1892] 3 Ch. 94). As to the appointment of a receiver by the morlgagee, 
see p. 264, post • 

{h) Higgins v. York Buildings Co. (1740), 2 Atk. 107 ; Ex parte Wilson 
1813), 2 V^. & B. 252 ; Hele v. Bexley (Lord), Whitfield v. Bowyer, Whitfield 
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Right of 
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« 4 

for possession. The mortgagor receives the profits for his own 
use and not as agent or l)ail Jr for the mortgagee, even though the 
mortgaged property is a lif*- estate or otlier wasting security (i). 

While rightfully in possession the mortgagor can, so far as is 
consistent with tlio mortgiigt‘e’8 rights (/j), cut and sell the crops and 
underwood in the ordiiuiry course of manag^'inent (/), rem()V(i 
tenants’ fixtures (m\ nominate to livings (a), hold the title deeds 
against everyone oxco})t the mortgagee (h), and vote at parliamentary 
elections in respect of the mortgaged land (r). 


Suh-Sect. 2 —1*0 (IS Toinnt. 

301. A morfcgngor wdio remnins in posses^ i(ui of the mortgaged 
property by permission of tlie mortgagee, without ex])r(*ss ]‘ro- 
vision 00, is a tenant to the mortgagee, but his tenancy diflers in 
some material respects from any other tenancy, fie has not the 
rights of a tenant at will(c), and ho may tinned out of possession 
without notice, and is not entitled to cmblemonts. llis tenancy is 
only qvodain modo a tenancy at will (/). The mortgagee may treat 


V. Knight (1855), 20 Beav. 127. Wlicro a mortgaged fund was misajjpro- 
prialcd, and llic mortgagor recovered cajutal and arrears of income, tlie 
mortgagee was held to have no claim to the arrears {hife A a social ion oj 
Scoilnnd v SuJdal (1851), 3 Do (h F. & J. 271). 

(f) Colrnan v, St Albans (Duke) (1790), 3 Ves 26; Trent v. Hunt (1853), 
9 Excii. 14 ; JolUj v Arhuthnot (1850), 4 Do G. &; J. 224, 236; Mavkwick v. 
II urding/unn (1880), 15 Cli. D. 339, 349, C. A ; and see Re Anglesctfs 
(AD^rquis) Estate, Paget v. Anqleseg (\Hl4),Jj. K. 17 Fq. 283, wliero /i mort- 
gagee of a lile estate, tliongli he Inul not enteiodinto posscKsion, umsuccesH- 
luUy claimed an apportioned part of IIk*, remits accruing duo after tlie 
mortgagor’s death hy virtue of the Apportionment Act, 1833 (4 & 6 Will. 4, 
c. 22) 

(A) As to the mortgagee’s right of possfe-si-ion, see p. 189, yost. 

(l) Harnyton v. Dodges (18U3), 8 Vcs. 195 (uiideiwood) ; Dngmdl v 
Villar (1879), 12 Ch. D 812 (crops) ; Re Phdhps, Ex parte Naltonal Mer- 
cantile Bank (1880), 10 (3i. D. 104, C. A. ; and as to timber, see Diypesley v. 
Spencer (1820), 5 Madd. 422 ; D umyhrei/s v. Harrison (1820), 1 ,lac W. 
581 ; King v. Smith (1843), 2 Hare, 239, 243; Kekewteh v. Marker (1851), 
3 Mac. & (h 311, 329; Re J*hdhys, Ex parte National Mcrranfile Bank 
(1868), 16 Ch D. 104, 106, (’ A ; Harper v. Aplin (1886), 54 \j T. 383. 

(m) Gough v. IgoorZ d (\> , [1S04J 1 Q. B 713, (h A ; Hmhlersfietd 
Banking Go., Lid. v. Lister (Uennj) d; Sou, Ltd , [189,1] 2 ('h 273, 282, 286, 
C. A. ; Ellis V. Glover and Hobson . Ltd., [1908] 1 K. B. 388, C. A. ; and sec 
p I ante. 

(a) See p. 129, ante. 

(h) Davies v. Vernon (1844), 0 Q. B. 443 ; Newton v. Beck (1858), 3 
n. & N. 220. 

(c) Parliamentary Voters lh‘,»;i.slTatiou Act, 1843 (6 & 7 Vic^;. c 18)» 
B. 74; and see title Elections, Vol XU , p 150. 

(d) For cases of express provi.sions as to tenancies, see Doe d. Bastow v. 
Cox (1847), 11 Q. B. 122 (mortgagor tenant at will and plea.sure of mort- 
gagee at yearly rent) ; Doe d. Dute v. Davies (1851), 7 Exoh. 89 (coven, 'uit 
for quiet enjoyment by mortgagor as tenant at will at yearly rent); 
Waller v. Giles (1848), 6 0. B. 662 (mortgagors to retain possession until 
default, with proviso they should be tenants at will at a rent) ; and see 
p. 169, post 

(tf) As to the nature of a tenancy at will, see title Landlord and 
TenanI? Vol. XVIIl., pp* 434 et scq. ; and see title Bankeuftcy and 
Insolvency, Vol. IT., p. 293. 

if) Moss V. Gallirnors (1779), I Doug. (k. b ) 279, par Lord Mansfield, at 
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the mortgagor, as against a strangor, as his ienant at will, and as 
rovorsioner bring an action of trespass agsiust a third ppiS(m (7), 
))iit the mortgagee is not l)i)iind to recognise siieli ti nancy, snd may 
bring ejectment against the mortgagor as a tres]inss{',r without a 
previous demand of possession (h). A mortgagor is not a tr,uant 
at will of the mortgagee witliin the meaning of the Statute of 
Limitations (i). 

302 . A tenancy may be expressly created, and an express provision 
in the mortgage deed that tlie mortgagor may remain in possession 
until some certain event may amount to a redemise by the mort- 
gagee (/t). 

303 . If the mortgagor by the mortgage deed attorns (0 to the 
mortgagee, the relationship ot landlord and tenant arises between 
them, and the mortgagee can avail himself of the a])i)ropriate 
summary procedure for recovery of possession {m). yuch a clause 
is invalid so far as it purports to confer a right to distrain upon 
any chattels (//), unless the morigsigee li.-is a'^tually euttired into 
poHsr'Ssioii and demised the land to tho mortgagor as his tenant 
at a fair and reasonable rent (0), in wliicli case the mortgagee can 


j). 282; (Itrlsfophers v, SparJee (1S20), 2 Jac. & W 223; Partridge v. Bere 
(1822), I) ]J k Aid. ; Ililchman v. Waltou (I(S3.S), 4 M. & W. 409 ; Be 
Kiiifild, I\.r pa tie hhernood (1882), 22 Cli. D. 384, i\ A , per Jessel, M U., 
at ]) 302 

(<;) J^arhulfey Boe, supin. 

(k) Jhe d. AWu/ V, Nai^cg (1828), 8 R & 0 7G7, 7G8 ; Voe d. niggin^ 
hoiham v Bation (ISI^'O. H Ad wV El 3U7, 314. 

(i) Real Liinitalion >!^\rt, 1833,(3 (Sr 4 Will. 4, c. 27), s 7 ; and 

Hcr title liiMiTVimx of Actions, Vol. AIX , pp 1 13, note (/ ), 123. 

(A) A demise H implied l)y a covennrit lhai. the mortgagor may remain 111 
]»ossofisioii until delaull., but tluire is no such implication where the covenant 
IS that tho mortgagee may eiiLer afler default {\WJhhison v. Jlnll (1837), 
t Seott, 301 ; Doe d. JloijUuue v. Liiihifuol, (1841), 8 M. & W. .553; Clowes 
V. Hughes (1870), L. U 5 Kxch. 100; (?JiEs*v. Craikshank (1873), L. U 8 
(\ P 454; Uoore v. Shelley (1883), 8 App. Cas. 285, P. C.) ; and see 
p. lap pes/ 

(/) Soelille TiA\r)noiu> and Tenant, Vol XVIIT., p 33G. Perform 
of attoniinent clauhe in a moitgage, Boe Eiicycloi>mdia ol Forms and 
PrecedentB, Vol. Y III., p 507. 

[m) R. S. (b, Ord. 3, r. 6 (f ), Ord. 14; Davhuis v. Lavingion (1884), 13 
Q. B. D. 347 ; Hall v. Comfort (1886), 18 Q. R I). 11 ; Mumford v. Collier 
(1890), 25 Q. R. 1). 279 ; Kemp v. Lester, [189G] 2 Q B 162, C. A. ; and 
see titles Otstkess, Vol XI , p 127 ; Landlokd and Tenant, Vol. XVIII., 
]>p. 558, 559. 

in) Inasmuch a^ it is incapable of being regihiered as a bill of s.ile ; see 
tille Bills of Sale, Vol. 111., p. 14 ; Green v. A/arsA, [1892] 2 Q. R. 330, 
E. A. As to tho eil'cet of a covenant for payment in avoid bill of sale, 
^ee Davies v. Bees (1886), 17 Q. R- R. 408, C. A. ; (itle Bills of Sale, 
Vol. III., p. 34; and compare Ke Burdcit, Kx paile Bryne (1888), 20 
g. B. D. 310, C. A. 

( 0 ) lie Willis, Ex parte Kennedy (1886), 21 Q. R. D. 384, C. A. As to 
M'hat is a fair and reasonable rent, see Be Thompson, Ex parte Williams 
(1877). 7 Ch. D. 138, C. A. ; Be Bowes, Ex paHe Jeeton (1880), i4 Ch.D. 
725, C. A. ; Be Knight, Ex parte Voisey (1882), 21 Ch.D. 442, C. A- 'i'he 
rent may be fluctuating in amount {Be Knight, Ex patie Voisey, ^supra ; 
Be BtoohUm Iron Furnace Co. (1879), 10 Ch. D. 335, 0. A. (a moilgage to 
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distrain on ilio goods either of the mortgagor (p) or of a stranger as 
fully as an ordinary laudloid [q). 

A mortgagor who has attorned to a puisne mortgagee is estopped 
from denying the tenancy although it may appear from the deed 
that the legal estate is vested in the first mortgagee (r). 

Sub -Sect. 3. — TAahliti; for TlWe. 

304. The power of the mortgagor while in possession to exercise 
all the rights of ownership is subject to the limitation that he may 
not diminish the security so as to render it insuflicieiit. Waste {a) by 
a mortgagor in i)Ossession, for example, by felling timber or pulling 
down a house, will be rosirainetl by injunction on proof that the 
security is thereby made deficient (/>), or after order for fore- 
closure (c) without such proof. 

Se(t. 2 . — As mjuids Thiid Parties. 

Sub-Sect. X.—Leasis (^mtfed htforr th>' MurUjwje. 

305. A mortgage of land in lease at the date of the mortgage 
is an assignment of the revt'rsion to the mortgagee, wdio is hound 


eecuro a ounont ai*cr)uijt) ; title Hills of Sale, Vol. III., pp. 15, IG). 
And as to what ainounts to possession by a inortgjjgcMs sec j). li)3, post 

ip) Re Stockton Iron Furnace Co. (1879), 10 C'h J). 335, (\ A. ; Re ThreJ- 
fall, Ex parte Queen's Ilencjit Ba Idinq Society (1880), 10 (3i. J). 274, C. A. ; 
and see title Land r.ono and Tenant, Vol. XVI 11., p 330; see also title 
Hills of Sale, Vol. ill., p. 21. 

(q) Pmhorn v. Sonsicr (1853), 8 Evch. 703 ; Keaisley v Fhihps (1883), 
11 Q. H. 1). 021, C A. As to the rights ot an ordinary landloid in this 
respect, see title Distjjess, Vol. XL, p]>. lt\5 et f^eq The right: to distrain 
on the goods of a stranger is now subject to the Law of Distress Anieiid- 
nieut Act, 1008 (8 Kdw. 7, c. 53); see title Dlsthess, Vol. XL, pp. 143 
ei seq. 

(r) Jolly V. Aihutlinot (18.79', 4 Do G. & J. 221 ; lie Kilchin, Ex paitc 
runnelt (i88U), 10 Gli. D. 220, (J A. ; Morion v. Wood'i (1809), L. K. 4 Q Ji 
293, Kx. Gh. ; and see title Disjkess, A7>I XL, p. 127. 

(a) As to waste generally, see titles Agkicultuke, Vol. I , p. 295 ; Land- 
lord AND Tenant, Vol. XVI 11 , pp. 490 et scq. , IIeal Property and 
Chattels Heal ; Settlements 

(b) Ushorne v. Ubhorne (1140), I Dick. 75 ; 11 ippesley Spencer {] 820), 
5 Madd. 422 ; IJampion v. i/mh/es' (1803), 8 Vos. 105 ; Kinq v. Smith (1843), 
2 Hare, 239, 243 ; Sinnnins v. Shirley (1877), 0 Cii D. 173. Trustees of a 
turnpike road have been restrained Irom redueiug lolls which had been 
mortgaged {Cicwe [Loid) v. Edlrston (1857), 1 De (L & 3. 93, C. A. ; Re 
Blakely Oidnance Co , Blakely v. Dent (1807), 1.5 W. H. 603 ; Re Humber 
Ironworks Co., Ex parte Warront Finance Co. (1868), 16 W. 11. 474, 667, 
C. A,), The right of tlie mortgagee to restrain the felling of timber on a 
property which is an insufficient security is unaffected by the fact that 
the timber ought in a prudent eouisc of management to be cut {Harper v 
Aplin (1880), .54 L. T. 383). It seems that a mortgagee iniglit restrain the 
removal of fixtures if such renun al icndered the security insufficient 
(Ellis V. Glocer and Hobson, Ltd , |I908| 1 K. H. 388, 399, C. A. ; and see 
Hitchman v. Walton (1838), 4 M & W. 409; Ackroydy. Mitchell (I860), 3 
L. T. 236). See also titles Injunction, Vol. XVil., pp. 232 etseq, 251 ; 
Mines, Minerals, and Quarries, Vol. XX., p. 518. 

(o) Goodman v. Kine (1845), 8 Heav. 379 (pulling down a house) ; Far- 
roffvt Vjt Level (1750), 3 Atk. 723 ; and see further, as to the right of the 
mofl^agee to protect his security, p. 186, post. 
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by and can take advantage of tlio covenants, rights, and liabilities 
contained in such lease [d). 

The mortgage does not release the lessees from their liability to 
the mortgagor, who can sue for such rent if no notice of intention 
to take possession or enter into receipt of the rents and profits of 
the mortgaged land has been given by the mortgagee (^0 ; hut 
possession by the mortgagee, or a notice by a mortgagee to a 
tenant under a lease created before the mortgage to pay the rent 
to him, deprives the mortgagor of the right to recover from the 
tenant, by distress or action, any rent accruing due since the 
mortgage (/). 

A mortgage does not without express words entitle the mortgagee 
to receive rent in arrear at the date of the mortgage (g), or to 
sue for breaches of covenant committed prior to the mortgage (It), 
unless he became entitled to the rent after the 31st December, 
1911 w). 

A tenancy at will is determined by a mortgage of which the tenant 
has notice, but the creation of a new tenancy may be inferred from 
the circumstances (j). 

306. In tlie case of leases made before the creation of the mort- 
gage, but after the 31st December, 1881, a mortgagor entitled to the 
possession {k) or receipt of the rent and profits of any land, as to 
which no notice of his intention to take possession or to enter into the 
receipt of the rents and profits has been given by the mortgagee, 
can sue the lessee for possession or recovery of rent, or for damages 
for any wrong or breach of covenant, and can, subject to certain 


(d) Stat (1540) 32 Hen. 8, e.'34 (which does not apply to a tenancy 
created by parol) ; Birch v. Wright (1786), I IVrm Kep. 378; Rogers v. 
Humphreijs (1835), 4 Ad. & El, 290; see, further, title Distress, Vol. XL, 
p. 127 ; Rtidd v. Bowles (1911), 105 L T. 864. 

(e) Judicature Act, 1873 (36 Ar 37 Viet. c. 66), s. 25 (5) ; and see note (/), 
infra. Before the passing of this Act the mortgagor in receipt of the rents 
and profits of the land could distrain for them as bailiff of the mortgagee 
{Doe d. Marriott v. Edwards (1834), 5 B. & Ad. 1065; Trent v. Hunt 
(1853), 9 Exch. 14; Snell v. Ftnch (1863), 13 C. B. (n, s.) 651; Reece v. 
Strousherg (1885), 54 L. T. 133). 

if) Moss V. Gallmore (1779), 1 Doug. (K. b.) 279; Rogers v. Humphreys, 
supra; Evans v. Elliott (1838), 9 Ad. & El. 342 ; Delaney v. E'ox (1857), 2 
C. B. (N. s.) 768, per Willes, J., at p. 774 ; Underhay v. Read (1887), 20 
Q. B. D. 209, C. A. This rule is not affected by the Judicature Act, 1873 
(36 & 37 Viet. c. 66), s. 25 (5). or the Conveyancing and Law of Property 
Act, 1881 (44 & 45 Viet. c. 41), s. 10 {Be Ind, Coope & Co., Ltd., Fisher v. 
The Co., Knox v. The Co , Arnold v. The Co., [1911] 2 Ch. 223). The 
mortgagor cannot distrain after the appointment of a receiver and notice 
to the tenant {Woolsion v. Ross, [1900] 1 Ch. 788). 

(fl) Rose V. Watson (1864), 10 H. L. Cas. 672, 684. 

[%) Salmon v. Dean (1851), 3 Mac. & G. 344. If such are expressly 
assigned, the mortgagee can sue for them as an assignee of choses in action. 

{%) Conveyancing Act, 1911 (1 & 2 Geo. 6, c. 37), s. 2. 

(;) Jarman v. Hale, [1899] I Q. B. 99?i. 

{k) As to the meaning of these words, see Bennett v. Hughes (1886), 2 
T. L. R. 715. A mortgagor, where the legal reversion on a leatee made 
before Ist January, 1882, is in the mortgagee, cannot forfeit for breach ol 
covenant, and sue for possession in Jiis own name ( Matthews v.» Usher, 
[1900] 2 Q. B. 635, C. A.). 
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SECT. 2. restrictions (/), re-enter for brotich of condition (m)* Before a tenant 
As regards receives notice of the niorl^^'ige he is not prejudiced by the payment 
Thiid of i-eiifc to the mortgagor (//). In the abscmee of any special agree- 
Parties. any damages belong to the mortgagor (o). 

Sub-Sect. 2. — Lf(tse‘i hy Morfyayor uwl Moriyagce Jointhj, 

When 307. A joint leaser hy inortgagor and mortgag^^o is the only method 

necessary. leasing lands mortgaged ])efore tlie 1st Januaav, 1882, unless 

Effect of expre.ss powers of leasing are contained in tlie mortgage deed. Thf', 

joint lease. ill snch case is made l)y the mortgagee who has the legal estatf', 

and the moiigagor meredy conlirms it, inasmuch as lirn’iig a sira-nger 
ill law to tlie mortgaged property ho can make ne legal demise, 
and no covenant (‘an ho implied from him(yi). A condition of 
re-entry reserved to tlie mortgagor and the lnorlgage^^ or either of 
them, gives a right of re-entry to tlie mortgagee whibi his estate 
lasts, and to the mortgagor wlion the mortgage is jiaid ojT(c/). If 
Covenants payal)l(i at OIK', time to the mortgagee and at another io 

lii*® mortgagor, a covenant hy the lessee with hotli for payment of 
and rent can b(^ sued upon liy the one then entitled to tlio ront(rth 

mortga^a'c. jf lease was granted after tlie Hist Decemlmr, 1881, the 
covenants, I'ven though made with the mortgagor alone, can be 
enforced hy the mortgagee iii possession (/>). 

Failure of If the mortgagee agrees to grant a U'ase with the concurrence of 

raoil^^a^n)r 

(/) ^See Conveyancing and Law of Property Act, 1 881 (45 iV 46 Viet, c 41 ), 
s. 14 ; Conveyancing and Law ol Properly Art, 1892 (55 56 Viet. c. 13), 

s 2 (2) ; and see title Lamdloio) and Tt.nant, Vol. XV 111., p. 531). 

(w) Judicature Ael, 1873 (36 37 Yiet. e 66), s 25 (5) ; (’onv(‘yaueing 

and Law ot Propoity Act, 18SI (44 & 45 Yiet. c. 41), s. 10 ; Miniieipal Per- 
maneni lvvc>>tvtfui Huflditiq Soaefy v (1888), 22 Q. B. ]). 70, 0. A. : 

FairelougJi v. Jlarshall (1878), 4 Ex. D. 37, C. A ; Mnithews v. I'Mhci, 
[1900] 2 Q B 535, C. A ; ^lob/ncn.r v. JUvhani. [19061 I Vh. 34; Turner 
V. IVu/js'/i, [I909| 2 K B 484, A.; and sec title Landlord and Tenan'i, 

Vol. XVITL, ])p. 535, 596. The Conveyancing and Law of Property Act,, 
18»I (44 & 45 Viet. c. 41), s. 10, does not apply to leases made before iJio 
1st January, 1882. 

ill) Stat. ( 1705) 4 &; 5 Anne, c. 3. ss. 9, 10 , Pope v. Pigga ( 1 820), 9 B. & ( ^ 
245. Altliough ])ayincnt ol leiit be[«>ro it is due is iiotuitliin the pro- 
tection of the Act (I)e NicholU v. Smindeis (1870), L. 11. 5 l \ P. 589; Cool, 
V. Guerra (1872), L. R. 7 C. P. 132), tlie mortgagee, as a purchaser, n 
affected by constructive notice ol the tenant’s rights, and is bound by any 
settlement made, previous to tlie mortgage, between mortgagor and lessee', 
by way ol satislaction of claims lor all rent reserved during the term 
(Green v. Bheinherg (1911), 101 L 3’ 149, C. A., see llvntv. Luck, [1901 1 
1 Ch.45; Ptarnluiri Y. Greehhkieldy 9 Moo. P i\ 18, 23); and see 

iiilc Landlord and TTinant, Vol XVI IL, p 595; and as to the position 
of tlie tenant and the mortgagee generally, S('e ibid , p. 357 

(o) Turner v. Walsh, sitpra. 

(p) Smithy. PocJclington (1831), 1 Cr. &:J,445. Fc»r forms, see Encyclo- 
pedia ol Forms and Precedents, Vol. VIL, pp. 054, 656. 

(q) Doe d Barney v. Adams (1832), 2 Cr. L J. 232. 

(a) Uarrofd v. Whitaker (1846)P, 11 Q. B. 147. 

(b) Corntyancing and Law oi Property xVet, 1881 (44 iV 45 Viet. c. 41), 
B. 10 ; tOiiveyancing Act, 1911 (1 & 2 Geo. 5, c. 37). s. 2; Turners- 
ITaZaft, supra. As to the old rule, sec Webb v. Bussell (1789), J 
'icrm,Rep. 393 ; and see title F^andlord and Tknant. Vol XVTIT., p 595, 
iiote(«); a'ld p. 164, po^t. 
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the niortgiinor, which coneuiTuiiee is withliold, an i'ltending tenant 
who knows the title cannot insist on a lease from the mortgagee 
alone, nor, apparently, claim daniagos(0- 


yuu-SEi"l a. - htf Mt)rt(jivn'r undtr Eipress I'orrer. 

308 . Exjiress flowers of leasing must be inserted in a mortgage 
if it is desired that the nioilgagor should have powers of granting 
mining leases, or of granting hiiilding and agricultural or occupa- 
tion leases, apart from tho statutory provisions {d). If the lease is 
made in acccu’dauce with Uie ]»ower, tlie benefit and ajiparently 
the burden of tlie cove-nanis are annexed to the reversion, and 
so are availaldo by or against the mortgagee, although the 
covenants are in form between tho mortgagor as lessor find the 
lessee {('), 

Sub-Selt. 4. — I)// Mortijfujor or Mortyagee vmhr Htatuhnii Puii'(rs 

309 - Statutory jiowers of leasing are given (/) to mortgagees 
and mortgagors if in possession (y) in the cab(‘ of mortgages made 
after tlie Illsl J)iHa‘m))er, 1H81, but these powers may lie extended, by 
agreement in wiating, to mortgages made before that date. The 
moitgagor or the mortgagee, when respectively in possession, can, 
subject to tlm statutory restrictions and unless tlie statutory power 
is excluded liy the mortgage (//), grant leases of any land of any 
tenure which is in mortgage. The leases aiitliorised are agricul- 
tural or occu[*atiou(0 leases for any teim not exceeding twenty -one 

(c) llunqerfoidy. Clay (1722), 0 Mod. Hep 1 ; Franklinfil i v. Ball (18G4), 
33 lieav. 560. 

(d) TIh'so aic contiunod m thl^ ('ouvoyancing and Law of Property Act, 
1881 (44 & 45 Viet. c. 41), s. 18 ; see the text, infra. 

(c) Creenauay v. Hurl (1854), 14 0. B. 340; Yellowly v. Gower (1855), 
11 Exch. 274 ; and see lie hid, ('oof)e & (Jo., Ltd., Fisher v. The (Jo., Knx>x 
V. The Co , Arnold v. The Co , [lOH] 2 (^h. 223. As to leases under powers 
generally, see title JjANdlokj) and Tenant, Vol. XVIll., pp. 361 et seg 

(/) Conveyancing and Law of Piopcrty Act, 1881 (44 & 45 Vict. c. 41), 
s. 18, tho ])rovisi()iis of which maybe extended by agrecraemtof the parties 
{ibid., 8. 18 (14) ) , for a lurm, see Encyclopaedia of Forms and Precedents, 
Vol. VI 11., p 016. 8ec, lurther, titles Distbess, Vol. XI, pp. 128, 129; 
Landloud and Tenant, Vol. XVlll,. pp. 366 et seq. 

(g) Fur this purpose a mortgagee who has appointed a receiver is in 
possession (Conveyancing Act, 1011 (1 & 2 Ceo. 5, c, 37), s. 3 (1 1) ), and the 
expression “ mortgagor ” does not include an incumbrancer deriving title 
under the original mortgagor (ibid , s. 3 (10) ). 

(h) A clause excluding the operation of the Conveyancing and Law of 
Property Act, 1881 (44 & 45 Vict o. 41), s. 18, is not a “ usual ’* clause 
(lie Hugcnt and Riley (1883), 40 L. T. 132). For a form of consent to a 
lease, where the operation of the Conveyancing and Law of Property Act, 
1881 (44 & 45 Vict. c 41), 8 18 ( 1), is excluded, see Encyclopjiedia of Forms 
and Precedents, Vol. XVI. , p. 430. 

(i) A lease ot a furnished mansion with some laud adjoining and the 
sporting rights over the remainder of the mortgaged lands, which had 
been let before the mortgage was creatM to agricultural tenants with a 
reservation of sporting rights, is valid as an occupation lease (Brown v. 
Peto, [1900] 2 Q. B. 653, C. A. ; see also Sheehy v. Muslcerry (Lori) (1848), 
1 H. L. Cas. 676, 589 ; Edwards v. Millhcmk (1859), 4 Drew. 606)i The 
lease must not he of the mortgaged property and other property at«i single 
rent (King v. Bird, [1909] 1 K. B. 837), and may contain power to .the 
lessee to determine (ibid.). 
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years, autl building (j) leases for any tenu not exceeding ninety- 
nine years. Every such lease must be made to take eiffect in 
possession not later than twelve months alter its date, and must 
reserve the best rent that can reasonably be olitained, regard being 
had to the circumstances of the case, but without any tine being 
taken. It must contain a covenant by the lessee for payment of 
such rent, and a condition of re-entry if the rent is not jiaid within 
a period to he spediied in the lease, not exceeding thirty days(fc). 

Ill the case of a building lease a nominal or other rent less than 
the rent ultimately payable may he made ])ayal)le for tlie first five 
years, or any less jiart of the term(/). The ad(‘qiuicy of the rent 
reserved must be judged by tlie jiariicular circumstances. A lessor 
is justified in taking a rout from a good tenant siihslantially less 
than that offered by an inferior tenant. The court \Yill not, unless 
it is satisfied lliat the inadequacy is subslautia I, interfere with a 
rent which is tlie result of a bo}ta fitle bargain Ixitween the mortgagoi 
and the lesse'O (m), hut it seems tliat the mortgagor cannot accept a 
lump sum as rent for future years (ii ). 

If the lease is made by the mortgagor he must, within one niontli 
after making the lease, deliver to the mortgagee a counterpart of the 
lease duly signed by the lessee, but the lessee is not concerned to 
see that tliis provision is complied witli 

'riie statutory ])o\\or enables the moitgagor to create a term out 
of th(‘ estate of tlie. mortgagee so a.s to convert that estate into one 
exiiectant on the term gra.nted by the lease (/i). Tlie mortgagee 
is hound by a lease tlius made liy the inorigagor {q), and on 
giving noi.ice to the lessee to ])ay the rent to him, and on default 
by the lessee, ho can sue for it and bring an action for breach 
of any covenant contained in the le«se, and these riglits of the 
mortgagee are not alTected by a collateral agreement between the 
mortgagor and the lessee after the date of the mortgage (r). 

Suu-Sect. 6. — Lcant» Granted hy Mvritjaifor Ultra Vtres. 

310. A lease granted hy a mortgagor after a mortgage without 
statutory or express powers is good by estoppel between mortgagor 
and lessee, but void as between mortgagee and lessee (.?). The 

(/) As to the definition of a building lease, see Conveyancing and Law 
of Property Act, 1881 (44 & 45 Viet. c. 41), s. 18 (9). 

{k) Ibid., s. 18 (7). 

(/) Ibid., 6. 18 (10). 

(m) Compare Sutherland {Dowager Duchess) v. Sutherland {Duke), [1893] 
3 Cli. 169, 196; Pease v. Courtney, [1904] 2 Cli. 503; Gilbey y.Eush, [1906] 
1 C!h. 11 (cases on the Settled Land Acts). 

in) Municipal Permanent Investment Building Society v. Smith (1888), 
22 t,?,. B. D. 70, C. A. But a mortgagee will be hound by such an arrange- 
ment made prior to the mortgage {Green y. Ehemberg lOi L. T. 

149) ; see note in), p. 162, ante. 

(o) Conveyancing and Law of Property Act, 1881 (44 & 46 Viet. o. 41), 
8. 18 (11). 

(p) Municipal Permanent Investment Building Society v. Smith, supra. 
per Fry, L. J., at p. 72. 

(g) E.gt, a mortgagee cannot block the lessee’s lights {Wilson v. Queen's 
Clul, [1J891] 3 Cli. 522 ; Turner v. Walsh, [1909] 2 K. B. 484, C. A.). 

(r) Ccmvcyancing and Law of Property Act, 1881 (44 & 46 Viet, c. 41), 
a, 10 ; Municipal Permanent Investment Buildinq Socieiy v. Smith, supra. 

(aj Trent v. Hunt (1653), 9 Exch. 14; Cuthhertson v. Irvmg (I860);. 6 
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essee can, however, protect liiiaself froiu eviction (/) by the mort- 
by n^doGining the niorlgcge (it). Tlie reversion by estoppel 
u the lessor passes by assigumeiit, so that an assignee oi the 
iCjuity of rcdeinplion can enforce the lessee’s covenants (r). 

A tenant under a lease gr.inred ultra vires is, until evict’on, actual 
►r constructive, by pai'aniount title, estopped from denying the 
nortgagor’s title, and therefore is bound to pay the rent to the 
nortgagor, but payment of the rent to a mortgagee who demands 
t, and threatens eviction in case of refusal, is a good payment 
Lgainst the mortgagor or his asrigneo boili in respect of ri'iit 
bccruing due after the demand, and of rent whicli accrued due 
before the demand hut was ilieii iin])‘iid(o). 

A lessee under such a hiase can claim damages against the 
nortgagor for eviction, hut cannot olitain a dccreo tliat the 
nortgag.ij- should pay oft the mortgage and so acajuire tlie legal 
estate and bo able to give effect to the contra -t (6). 

311. A mortgagee who has recognised tlie innant as his tonant 
lannot treat him as a trespasser and evict him (c). privity can 
)e assumed between the tenant and the mortgagee, but evidence is 


1. & N. 135, Kx. Cli- ; UussarJ. v. Foivley (ISO::), 32 L. H. Ir. 49. A 
nortgagor cannot rcpiidialo bis own lease by paying off the mortgage and 
jnfoKMiig the riglits which the mortgagee had; and see, further, title 
)iSTUESS, Vol. Xr., p 128. A moi tgagoe is not bound because on being 
nformed of a pro]w)sed tenancy he docs not object (He iVKonilFs Estate 
1889), 23 ]j. 11. Ir. 497). I'ut. a iuori.gag(5e who purchases the (‘equity of 
'odemption may bo boimd by tenancy agr(*oment.s made by tlie mort- 
gagor V JliiUtps (1887), 1 KeVn, C94 ; (/Lougldiv v. Fitzgerald 

1873), 7 1. K. E(j 483) 

(t) As to the irottgiigoc/.i rights against a tenant under a tenancy not 
binding on the mortgagee, see p. 192, post 
in) Tarn v Turner (1888), 39 Ch. D. 456, C. A. 

(v) (Jutlfhnt-on V. Irving (18C0), 0 II. & N. 135, Ex. Ch. Two exceptions 
have been staled to the above rule that a reversion by estoppel passes by 
assignment, namely, (1) in the case of a mortgage of coj>yhold land when 
I ho mortgagee has not been admitted (Doe d. North v. Webber (1837), 3 
Uing. (N. c j 922 ; Kayson v. Adeock (1863), 9 Jur. (N. s.) 800) ; and (2) when 
Lhe want of tide apj'ears on the face of the lease {Fargeter v, Harris (1845), 
7 Q. B. 708 ; t^aiiuders v. Hcrrijweaiher (1865), 3 IT. & C. 902) ; but these 
latter cases, it has been said, must be taken to be overruled on this point 
hy the case of Jolhj v. ArbutJniot (1859), 4 De G & J. 224 ; see Morton v. 
Woods (1860), L. R. 4 Q. B. 293, Ex Ch., per Kelly, (^B., at p. 303 ; and 
see title Estoppel, Vol. XI 11., p. 367- 
(a) Johnson v. Jones (1839), 9 Ad. A El. 809 ; Boodle v. (JambeU (1844), 
7 JJiin. & G. 380 ; Delaney v. Fox (1857), 2 C. B. (N. s.) 708 ; Underhay 
V. Read (1887), 20 Q. B. D. 209, C. A. Notice alone is not sufficient 
[Alchome v. Gomme {]S2i), 2 Bing. 54 ; Waddilove v. Danicft (1837), 2 Bing. 
(N. c.) 538 ; Trent v. limit (1853), 9 Exch. 14 ; Hickman v. Machin (1859), 
4 II. & N. 716) ; and see Wilton v. Dunn (1851), 17 Q B. 294. 

(5) Cot^iigan v. Hastier (1804), 2 Sch. & Lef. 160; Carpenter v. Parker 
(1857), 3 ty. B. (N. s.) 206 ; Howe v. Hunt (1862), 31 Beav. 420. 

(c) Underhay v. Bead (1887), 20 Q. B. D. 209, C. A. ; (Jorbeit v. Flowden 
(1884), 25 Ch. D. 678, C. A.; and sefe title Lanbloud and Tenant, 
Vol. XVIIL, pp. 475, 476. Recognition is a question of fact. Receipt of 
money from a tenant is not conclusive, for it may have been recei^red by 
the mortgagee as part of the principal, or as interest. An encouragement 
by the mortgagee to the tenant to spend money may be evidence! of a 
recognition of the lease {Doe d. Fawj v. Hughes (1847), 11 Jnr. 698 ; Doe 
d Boqers v. Cadwallader (1831), 2 B. & Ad. 473 ; , Evans v. EUiot (1838), 
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Sect. 2 , admissible to prove that the mortgiigor in granting the lease acted 
As regards as agent for the mortgagee The mortgagee and tenant can 
Third agree to liavo as between tliemselves the I'elationship of landlord 
Parties, tenant (('b Such an agreement destroys tlie old lease between 

New tenancy, the mortgagor and tenant ( /’) and creates a teiiaiKjy between mort- 
gagee a 7 ul t('Manl, wbieb, except under very special circumstances, 
would b‘r a yearly one (o). The terms of such tenancy are ascer- 
tained by e\idence and inference from the facts (/t), and are not 
iiocnssarily those on which the tenant held under the mortgagor (i), 
A mortgagee cannot, however, by notice to a tenann compel him 
to be bis tenant, and the continuance in possession after notice 
from the moitgagee is no evidence of an agreement that he would 
become tenant (/). 

Smt-SEcT (i — Snnenders of I roues to the Morlijeu/or. 

Statutory 312. A mortgagor, not having thtj legal estate in the reversion 
l)ov\er of vested ill him, has no general power to ai'Ctpt a surrender of a lease 
mortgagor. ijioi'l gaged property although sucdi lease Avas made by liiin 

under his statutory powers (/-b nor without the consent of the 
morigage<^ can he determine tenancies (/) : hut for the pin pose of 
enabling a hast? (m) to be granhid in the case of a mortgag(i made 
on 01 .ilh 1 tile 1st January, 3in‘2(a), a mortgagor (a) of land, while 

0 Ad ill. ,‘J42, JJoe d. Whdaker Ilaies 7 Bing. 322; Doe 

(1 Doivman v. Lewis (1844), j3 M. ^ W. 211 ; Doe d. Wilkinson v. Ooodier 
(181’;), 10 Q. \^. 9:)7) 

(d) (‘Oi'bell Y Z7r>i.vf('n (1884), 23 (’ll !> 678, A., per Lord Sei.borne, 

L at p. ()8l 

(e) Brown v Slorcjf (1840), 1 Man »S.:- (t 117, 'per Tindal, C.J , at p. 126 

If) <'o‘bolL V. rtowden, supia, at ]>. 682» 

iq) Ibid, at p 681. raymeiit oi jont by a tojiant to the inor(;<ageo 
s an 1 ill plication of a new tciiaacy {I'arlinqion v. WoodcoeL (1837), 6 
Ad \ I'd. oMO ; Jhe d. IliqqinhoUunn v. Barton {]S4\)), 11 Ad. & El. 307, 
3 Li: title LaM) 1 .ori> a>j1) Tknant, VoI. XVJII., p. 357). 

(h) A'oiico by mortgagee 1o lessee to ])ay to him and ])ayment 
jiccoulingly Mould be sneb e\id<*nee (Barbell v. IHowden, supra , Keith v. 
Gancia (B ) d’ Co , Ltd , [PJ04| 1 ('h. 774, 0. A ) ; and see title Distress, 
Vol XL, p. 127. 

(i) Keith V Ganeia (K ) it < o , Lid , supra, at p. 783 ; and see Oakley v 
Jdoneh (1806), L. IL 1 Kxeh 150, Ex. Ch. 

(D Evans v. Elliot (18381, 9 Ad &, Kl. 342 ; Towersony. Jackson, [1891j 
2 (J. B 484, C. A., disappro\iiig on this point Vndvrhay v. Head (1887), 
20 Q B. D 209, 0. A. ; and se(» Brown v. Bioiey, supra : Dope v. Bigtjs 
(1829), 2 B. A: C. 245, and Wnddilovc v. Barnet (1836), 4 Dowl. 348, must 
be tn'ated as overruled on this pomt by Evans v. Elliot, supra. 

(/i) lluhhins V. Whyte, [1906] 1 K. B. 125, As to surrenders generally! 
see title TjANj^lord and Tenant, Vol. XVlIl , pp. 546 et sea. 

(t) Mdcs V. Murphy (1871), 5 1. R C. L. 382; Cadle v. Moody (1861), 
7 Jiir (V s ) 1249 ; Conveyancing and Law of Property Act, 1881 (44 & 45 
Viet c 41), s. 18 (17). 

(m) Tlie lease must be antlMirised by the C^onveyancing and Law of 

Ih'Ojierly Act, 1881 (44 &: 4.5 Yjet e. 41), s. 18, as varied by Ihol'onveyanc- 
ing Act, 1911 (1 ,V 2 Geo. 5, e. f37), s. 3, or under an agreement made 
]>ursuant to the Conveyancing and Law of Property Act, 1881 (44 & 46 
Viet. c^41), IS. 18, or by the nioitgago deed (Conveyancing Act, 1911 
(1 2 (ieo. 5, e :>7),s. 3(1)). J 

(n) Von^eyaiicing and Law of Property Act, 1881 (44 & 45 Viot. o. 41), 
B. 18 (JO) ; ^’onvv/ancing Act, 1911 (1 & 2 Geo. 5, c. 37), s. 3 (7). 

(a) This ''.xpression does not include an incumbrancer deriving title 
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ill possession, has power, in like maimor as if Die lepal estate were 
vested in him, and as against every mcnml^^-anror, to accojit such 
suiTCiider of the whole or any part of the Inml coinjirised in the 
lease (/d, and on a surrender of part of the land tin' rent may bo 
apportioned (r) and the orij^inal leaso may be vaiiod if lh(5 lease so 
varied would liave been an anlliorised lease liy the pcTson acccptiuf^ 
the surrender W). A inortgsi^^ei^ in possession (r) lias, as against 
jirior ireiinil)raiicM\^ and the mortgagor, siniilar powers ( /’). Put 
tliesti powers do not autborise surnmdors for any consideration 
cxcc^pt an agreoinent to acvept an auiliorised lease (r/). 

Such a surrender is invalid unless, 

(1 ) an authorised lease is grank'd of the whole of tlie laud or luinos 
and miiun^als conipris(‘d in Iho surrondiu' to lalo*. eHVet in poi^sessioii 
or wiilnii on(‘. inouUi iiltov the date of the suiTend> v {//) ; 

(2) the term ceriaiii or interest grante<l by tlie new leaR{^ is not 
l(‘ss than the unexjhred term or inteiest wlneli would have been 
subsisting under tb(‘ old b'lise if it liad md ln-en suvreiub red (/) ; and 

(o) if the whole of the land, niin(*s, and rainei*als origimilly leased 
lias been surrtMid(u*ed, tlie rent reserved by tlu' mwv h\ise is not less 
Ilian the ront under llio' original lease, or if part only lias been 
surrendered, the aggn'g.de rents remaining payable or reserved 
iiiidei the original and the new lease are not h'ss than the rent 
wlmd! vrould Lave Iv'en pay-dilc if liad been no surrender (/:), 

A contract to make or accept an aulhoiised surrender may be 
enfor(*>ed by or a, gainst every person on whom tlie suri’endnr, if 
completed, would be binding (/). 

Tfie statutory ])ower8 do not authorise a surrender which could 
not have been acce])ted liy the rnoj’tgagor and all the iuciunhrancers 
prior to tlie 1st Jaaiuary, l!)12 (///>, Imt the mortirage deed may 
confer further jiowers of acveptiiig surrenders ( 7 /), and the mort- 
gagor M,ud mortgagees may In agreement in writing make the 
statutory poweis applicable to mortgages executed before the 
1st. January, On the other liaiul, the statutory powT,rs 

may he excluded l)y the mortgagee and mortgagor in the mortgage 
deed or otherwuse in writing (p). The statutory powers of accepting 


under the original mortgagor (Ponvoyancing Act, J9l f I &; 2 Geo. 5, c. 37), 
s. 3 (10) ). 

(b) Ibid., s. 3 (1). The surrender may except, or include only, the mines 
and niiiK'rals {wffi ). 

(c) Ibid. 

(d) Ibid., s 3 (3). 

(c) See note (g). ]). 103, avfe. 

(j) Couveyaneing Act, JDll (1 & 2 Greo. 5, c. 37), s. 3 (2), 

(g) 7 / 7 /d., R. 3 (1). 

(h) Ibid,, s. 3 (5) (a). 

(i) Ibid , 8. 3 (5) (b). 

(Ic) Ibid., a. 3 (5) (c). 

(l) Ibid., a. 3 (6). For a form of sarninder to a mortgagee, see Eneyelo- 
pjBdia of Forms and Precedents, Vol. VII , p. 670. 

(m) Conveyaneing Act, 1911 (1 & 2 Oeo. 5, c. 37), a. 3 (9). • 

(n) Ibid., s. 3 (8). , 

( 0 ) Ibid., s. 3 (7) ; (^onvi'yanciim and Law of Property Act, 1881 (il tV 15 
Viet. c. 41), s. 18 (16). * 

(p) Ibid., a. 18 (13) ; Conveyancing Act, 1911 (1 & 2 Geo. 5, 0 . 37), a. 3‘(7). 


Sect. 2 
As regards 
Third 
Parties. 


Mortgagee's 

power. 


Ks«entials to 
validity of 
surrender. 


Ton ti act to 
surrender. 


Extent of 
stfitut(7ry 
powers. 



168 


Mortgage, 
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surrenders apidy to any leitiuaor to agreeiv^onts, whether in writing 
or not, for leasing or letting ((/). 

Sun -S ept. 7. -Other Jiiyhfs anti J.i'ihtHtm, 

313. A niorlgnnor as ovMier of the property, subject only to the 
right of the moitgagee, can, W'hilo in possession, bring an actum to 
restrain any injury to tlu* mortgaged property, and can recover 
damages for the same. If tin* qinistions raised in Llu^ action concern 
tlio niorlgogee, so that the wliole matter cannot he s ettled in his 
absence, the defendants can claim that the mortgagee should be 
made a party to the action as co-defendant (r). 

kShoiild a luorigagor ellow ludgment to go against bimsolf in an 
action brought by a stranger to recover possession of the mortgaged 
propLily, the moi tgngee may inlervcne even afbT judgment {s). 

Part. VI. — The Mortgagee’s Estate and 
Interest. 

Sect. 1 — Xnuirr. 

314. lYhere a moj’tgago is made by conveynnee, the mortgagee 
takes the estalo or interest of the mortgagor to ilie extent to winch 
ilie conveyance is effo« tual to pass it (a) ; and if the conve^yanco is 
so framed as, eitlier e\})ressly or by statute (u), to convey tlie whole 
of the inorlgagor's c' tale and interei^t, every estate, wlietber legal 
or eipiitablo, wiiich is vested in him -passes to tlie mortgagf^o (/>), 
and is held by him, subject only to the mortgagor’s legal right of 
redemjition, until the day fixed for payment, and tli(3reaiter subject 
to hi& equity of ledomphon (r). 


(q) Coiiv< fiui'-iiig Act, 301 1 (] A 2 <U‘o. 5, c ;>7), s 3 (7) ; (^ouvoyancing 
and Law of biopoity Ad. ISSi tM 4i) Viet. c. 43), s. 18 (17). 

(r) Fairdohqh v. ((S7S), 4 I^x. 1). 37, V. A.; Van Odder, 

Apf,imon d; Vo. v. Sotroby Fridqc I'uHrd JH^inri Flour Focicty (18t)0). 44 
(’ll. 1). 374, C. A. ; Oioun Am.ictii and Ouaraniee (Uyr'pondion v. Ilford 
Oas (' 0 ., [190512 K. B. 493, C. A. ; .soe, fmtlicr, title lN.TUN(vrrojJ,Vol. XVII., 

р. 2r,i. 

(a) JaviiueR V. IFarri'ion (1884), 12 Q. 15. D. 165, C. A. 

(a) See (^n^voyallcing and L;.w of Property Act, 1881 (44 & 45 Vid'. 

с. 41), H. r»3, wJ]i<*li implies in coovryanc(*s the former “ ad estate ” clause ; 
and iitlo Deeps and Otueti Inspuliments, Vol. X., p. 472. 

ih) (hirU'.r V. (Utticr (1857), 3 (v. & J. 617, 634 ; see p. 118, ante, and 
Drums Oxiiek Instruments, Vol. X., n. 472. As t.o paa.sing an 
eda+e veded in tlie mortgagor as trustee or ovooutor, see Dorrdl v. Colhn^ 
(1582), Pro. Eliz. 6 ; Fanr>set v. Carpeukr (1831), 2 Dow. k. Cl. 232, com- 
mented on in Carter v. CuHer, eu]mi ; and see Fjt parte Marshall (1830), 
9 Sim. 55.5. Where, in a inoitgaae of settled estate*!, the premises are hy 
the opoialiv(' part assured snh jec?! to a power to appoint a sura of money as 
portions, tJie scope of the conveyance is not enlarged by a covenant for 
quiet eTfjoMuont free from portions {Nvfiidge v. Bering, Rahan v. Berin-g, 
[1910]* 1 Ch. 297, C. A.; compare Nightingale v. JReynoUs, fl!»03J 2 Ch* 
236). to the effect of a convey.anco by way of mortgage by one of 
KCTjeral joint tenants, sot p. 91, aytie, 

(c) See pp. 71, 74. 147, owfe. 
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TLe mortgagee has the rights and is sabjcct to the liabilities 
which are incident to the estate thus vested in him; hence, if he 
has acquired a legal estate in the premises, he has, in general, all 
the rights of a legal owner hotli as a -ainst the mortgagor and as 
against third parties (d), and he is subject to the liabilities wliieh 
fall on a legal owner (r). If he has acquired an equitable estate 
only he has not the rights of a legal owner, and he loses the pro- 
tection frequently ailbrdcd by tlio possession of the legal estate (/) ; 
but he does not incur the liabilities of a legal owner (7). 

315. Where the mortgage is not made by conveyance, but by 
way of charge only {h), the mortgagee takes no estate in the 
premises, hut he has an equitable interest, enforceable by sale and 
sometimes by foreclosure (i). 

Sect. 2. — Assignment and Devolution, 

Suh-Slct. 1. — Transfer 0 / Morfgatje. 

316. The mortgagee is entitled to transfer his mortgage, and he 
may tlo tins either al)soluiely or by way of sub-mortgage (/.). l>ut 

(d) But as long as the mortgagor is in possession he lias now, by statute, 
the riglits of action lor certain purposes of a legal owner ; see pp. 101, 163, 
16G, ante. 

(e) Thus, ill the case of freehold lands bis estate is subject to the legal 
incidents of tenure (see, gemu-ally, title Rjcal Puopjouty ani> (-iiattels 
Real), and the moitgagoi is Jioed from such incidents, save where, as in 
the case of dower and escheat, the. strict rule lias been varied by statute 
(see title Rquity, Vol. \lll.,pp 05,00). And inortgi tv e is personally 
liable lor a reiitcliarge ])ayable out of iJie 1‘rid ((Umdtlf v. I^'dzsimmons, 
[1011] 1 K. B. 513). In the case of leaseholds the inoilgagoe is subject 
as an assignee to the liability of the lessee under the covciiants of the 
lca.se (sec title Landloiid and Tenant, ^'ol. XVUl., p. 580; Galbraith 
V. ('Oopiir (1800), 8 11. L. Pas. 315, 320); the liability is usually avoided 
by taking the mc»rtgage by way of subdeniisc (see pp. 120, 127, ante), 
wlieieby llie niortgagoi censes to bo liable (see Jle (U-c, Es, parte (fltivwl 
Receiver (1880), 24 Q. B. D 05). A rnoilgageo by sub demise from an 
assignee of leasehold pioinises escapes liability to indemnify the li^ssee 
against the rcijr and covenants [Uonner v. Toilenham and Edmonton 
Vomanent Investment HuiUing Society, [1899] 1 Q. B. 161, C. A. ; see title 
Landlord and Tenant, Vol. XVI II., ji. 407). In the case of a mortgage 
of shares by actual transfer, the mortgagee assumes the habiliLjos of tlie 
shareholder (see p. 132, ayite ; title Companies, Vol V., p. 197) ; and, unless 
the moitgagor ass^uts his right of redemption, he is under no liability to 
indemiiily the mortgagee against these liabilities (Phene v. Gillan (1B45), 
5 Hare, 1). 

(/) See pp. 327 et seq , post ; find see title Equity, Vol. Xlll., p. 81. 

(g) As to leaseholds, see title Landlord and Tenant, Vol. XVIIL, 
p. 689. The lact that the equitable moitgag^^e has gone into possession 
and paid rent docs not entitle t-hc lessor to requirt* Liiii to t-ako a legal 
at’sigiirncnt (Moore v. Creg (1848), 2 Pli. 717). As to the i>osition of an 
equitable mortgagee of sliarcs, sec title Companies, Vol. V., p. 197. 

(h) Whether by writing or by de])osit of deeds with or without writing; 
see pp. 78, 83, aiite. 

(i) See p. 83, ante ; and see i>. 272, post 

(k) Be Tahiti Cotton Co., Ex pa)tc Sargent (1874), L R. 17 Eq. 273, 279 ; 
Taylor v. Bussell, [1892] A. C. 244, 255. But a nieitgagee of ^shares by 
blank transfer, where the transfer requires to be under hand only, ha^, 
perhaps, only authority to insert his own name — not that of a shb -mort- 
gagee — and procure registration of liimsclf ; though, after he has <lv>ne 
this, he can transfer his mortgage title ; see France v. Clark (1883,, 22 
Ch. D. 830 ; 26 Ch. D. 257, 0. A. ; and p. 132, ante. 
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bciore the 1st January, 1882, he could, on paid ofiP, refuse to 
transfer the mortgaged promises to anyone aUio would by the 
transfer be in the position of mortgagee, and he could only be 
required to reconvey to the person entitled to the equity of 
redemption (u). Noa\, bowover, wliero a moitgagor is entitled to 
redeem, he lias, by statut*‘, wboiievor tlio mortgage was made, and 
notwithsiandiii'; any stipulaunti to the contrary, power to require 
the mortgagco, instead of reconveying, to assign the mortgage debt 
and convoy tlie mortgagcul property to any third person, as the 
mortgagor directs (h). This i)OWt‘r, however, cannot be exercised it 
the mortgagee is or has been in pos.session (r). 

Wlicro lluire are subsequent incinnbrancers, the po\Aor can be exer- 
cised by any incinubrancor or by llie mortgagor. Any ioeiim])i ancer 
can exercise it in jireferem'C to the mortgagor, and as between 
incumbrancers it is exia*cisa)*lo in the order of their priority (d). 

Tlie mortgagor can, liowever, only require the moiigagee 
to transho upon the terms on whicli he would be bound to 
reconvey (c), tiiat is, not merely on the terms as to payment of 
priiicii)al, interest, and costs, hut on the terms of leconveyance 
generally; and if, owing to tlio e([iiity of red()m]>tioii being settled, 
the reconvi‘yaiU’c would be to the tenant for life as trustee for all 
jiarties ciiLjtled, the tenant for life cannot as of right require a 
transfer to his nomineo absolutely (,/ ). 

(a) V. Itioif (1810), 3 8w,iii 234, 241 , Ifunslan v. Patterson 

(1847), 2 Ph 341, 345 ; ( W//«v v. Co!ifvi\ J*a\rU'n v. Cohjer (1803), 3 1><‘ (J. .) 

\ riiii. 070, 0i»3. But a linst luoi t‘ziigc<i w jis bound to acci'j>t ]>.iynieiit Ironi, 
and coiu’ey tiio inortgaged propeity to, a b( I'oud moitgagec (Sthiffi w (irceyi 
(1844), 1 Coll. o55, 503). , 

(/;) (.'onvoyanciiig and Law of l^roperly Act, 1881 (44 A 45 Vict. e. 41), 
p 15(1), (3). In tliip Act “ mortgage ” includes charge (i^u s. 2 (vi.) ), 
and licnee a sharoholdc; <*aii require the eoinpeny to transl'm to Ins nomineo 
]is hen on Ins shares lor a delil due Irom him (/j^’cci ill v. idamatu' Wettjhing 
Machine Co,, {WA2\:U'h 500). 

(c) C-oiiveyancnig and Janv of Piopeity Act, 1881 (44 45 Vict c. 41), 
B 15 (2). TJie case of the mOi lgagee being in po'^session is excluded, 
because ho icniains liable to account as mortgagee ni jiossession notwith- 
Pianding the Iranslei’ (see pp. |q;j, rioo, fio,d ) ; and though a trausler at the 
request ol the mo) tgagor oi ol .lu iiieumbraneeT niiglit release iiim troin 
tins liability as legaids the iiu/ilgag*): or sucli ineuiabrancer, he would not 
be released as regards other persons mteiosted in lhi‘ eipiity ol redemption. 
Ihmco, alter a mortgagee has been in possession, he cannot with safety 
transfer his security except under the direction of the couit ; see Uall v. 
IJeivatd (1880), 32 Oh. J>. 4:10, 435, 0. A. 

\d) (^ULvoyaiicing Act, J882 (45 A 40 Vict. c 39), r. 12. Tliis provision 
overruled the ceiistruction placed ou the tUmveyaneing and Law of Pio- 
lierty Act, 1881 (44 & 45 Vict c 4 1), s. 15, m Teevnn v. Smith (1882), 
20 < li 1) 724, 0. A., namely, tliat the mortgagee could only be required to 
tiaiishn at the direction of a pcisim wiio could call for a reconveyance, that 
is, in the eci.se ot subsequent iuoujiduaiicers, the second inortg.'igeo. Perhaps, 
in a I'orofiosiui’. suit, the moit'n.vo cannot be recpiiied to transfer to a 
person who is not a party (SmtlhCux. fiesketh (1890), 44 Cli. JJ. IGl). 'Jhe 
statutes do nrdr autliorisc a first mortgagee to join in a conveyance on a 
sale by the moitgagor to the prejudice of a subsequent incumbrancer (ll'>^‘^ 
London (^mmerrud Bank v. ihbance Permanent Building Society (1885), 
29 rii. B). 954, L. A.). 

1 ’) Co^ivej^ancing and Law ot Jhoperty Act, 1881 (44 A 45 Vict. c. 41), 

€. 1 ^fl). 

(jfj Uderson v. Llgcy il881), 26 Ch. I). 667 ; but here the tenant for life 
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317. The mortgage security consists of the debt and the mort- 
gaged property, and a complete transfer includes an .assignment 
of the debt and a convoyimee of the jtroperty ; but either m.ay be 
assigned or conveyed separately. An assignment of the debt, with 
a reservation of the security to the assignor, leaves llie assignor as 
the person who is the pro))er party in foreclosure or redemption, 
though he is a trustee of any money thereby obtained for the 
assignee of the debt f//). A transfer of the security without an 
iissignmont of the debt carries the benefit of the debt so f.ar as it is 
charged on the ])repc!rty, since the mortgagor cannot redeem with- 
out paying the debt to the trajisteroc (h). 

318. The form of the transfer varies accorrtij]g as the ]nort- 
pigor is or is not a party, and according as lie has or 1ms not 
inciinihcred the efjuity of rodouiption; and also according to the 
nature of the mor^a^^ed property (?.)• Where the inor^^jifror is a 
party he usually enters into a n(‘W covenant with the trimsfereo for 
piiyment of the moriga^^e del)t and interest ; but, whether there is a 
new covenant or not, the orif^inal debt is assi^aied in order that it 
may be kept alive for the protection of the transferee against 
si!l)S'''qiiont incumbrancers (/r), though the old covenant is in 
ellect (Extinguished as regards tlie mortgagor if he enters into a now 
covenant iiu'/msistent with it (/). 

Tlie assignment of the debt is als(> expressed to include the full 
))eTiefit of all ])Owers, rights, remedies and socuriti(ES given ])y tho 
mortg<rge for securing the i)rinci])al and interest, and these words 
operate as showdng M,n intention that any express power of sale and 


requesting a transfer was iiidolitf'd to the m]i(*ritance for arrears o[ interest 
winch he should have kept down, and this cireui us lance was a factor in thci 
decisiou. 

(g) Morleg v. Morley (1S58), 25 Leav. 253, 258. But where a legal mort- 
gagee makes a voluntaiy settlement of tlie debt and does not transfer the 
security, this is an incomplete gift which will not be assisted in equity 
(Woodjoi'd V. Charfilcy (1800), 28 Bcav. 96; JUzzey v. Flight (1876), 24 
W. R. 957 ; see title (liFis, Vol.XV.,p. 414) ; vontia, where the settlement 
trustees liave, power to disj)ose ol the mortgaged property [Re Putrid^ Bills 
V. Taftiam, [1891] 1 Oh. 82, 0. A., where it was suggestoil that Woodjord v. 
Charn ley, supra, and Bizzeyy. Flight, supra, mh^ht n^quke reconsideration). 

{h) Jones V. Gibbons (1804), 9 Ves. 407, 411. Hence, whore an incum- 
brancer pays off a prior moitgagc and takes a conyeyaiice of the property, 
the debt is kept alive witliout express assignment as a charge on the pro- 
perty (/ViiiZip.sv. (1859), 4 Dc (j},& J. 53J, V. A.) ; see p. 324, post. 

(i) For a collection of forms of transier applicable to various circum- 
stances, see Enoycloptedia of Forms and Precedents, Vol. VIII., pp. 822 
et seq. : Vol. XVI., i)p. 422, 424, 426. 

(fc) See ibid , Vol. VIII., p. 826. The production by the transferor's 
solicitor of a deed of transfer, with a receipt, in the body of the deed or 
indorsed thereon, for the mortgage money, is a siiilicient authority for 
payment to the solicitor; see Conveyancing and Law of Property Act. 
1881 (44 & 45 Viet. c. 41), s. 56 ; Trustee Act, 1893 (56 & 57 Viot. c. 53), 
s. 17 (1). Cithcrwiso the transferor must inquire as to the solicilor’s 
authority {Gordon v. James (1885), 30 Ch. D. 249, C. A.); and see titlt^s 
Agency, Vol. I., p. 205; SoLicrTORS. , 

(1) Bolton V. Buckenham, 11891J 1 Q. B. 278, F. A. ; and if the new 
covenant postpones the date for payment, a surety who does not concur ia 
released {ibid.) ; and see title CJuarantbe, Vol. XV., p. 652. 
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other remedies shall be kept alive (wi) ; but they are not necessary 
in order to give the transferee the full benefit of the mortgage. In 
general, express powers are m framed as to pass to a transferee (n), 
and the statutory powers are vested in him by viilue of the jirovi- 
sion that mortgagee ” includes any person from time to time 
deriving title under tlie original mortgagee (o). 

319 . Collat ( 3 ral securities for tho mortgage debt must be 
assigned expiesp-Iy; thov do not j^ass niuhir gemoal words giving 
the transferee ilio beneiit oi the mortgage security (;)). Unless the 
transferor lias agioed to hold them for tlie transferee lie will, on 
being paid off in full by the transferee, hold them in trust for the 
mortgagor (q). 

320 . In a transfer of a morlgage of fn^ehold or leasehold 
property, the ]iroperty is conveyed to the transferee snliject to the 
existing equity of redemption (r); or, if the mortgagor is a iHTty 
and has not incumbered the equity of redemption, so that he is in 
a position to deal with it, the conveyance may be made free from 
the old equity of redemption and subject to a new equity of 
redemption. 

321 . Where the mortgaged property is copyiiold, the transfer 
will vary according as the mortgage was effe(3U3d hy covenant to 
surrender, or by conditional surrender, or by surrender followed by 
admittance (."?). If I here was only a covenant to surrender, and 
there has been no surrender in pursuance of it, the tiMnsferor 
assigns the benefit of the covenant (a), and, if the mortgagor is a 
party and has not incumhereff the c-(iuity of redcii(i[)tion, a now 
covenant by him to suirendtjr is added (h). If there has hocii a 

(?») Boyd V. Petrie (1S72), 7 Cli. App. CS5, 1592. It is jnopcr to insert 
these words in order to prevent any doubt (Youny v. Foberi'i (1852), 15 
Beav. 658) ; and where a mortgage is en for a fnrtlier advance, any 
express powers on which the mortgagee rehes should, lor the same reason, 
be mentioned in the second mortgage {Pvrihiq v. i<livUkivoith (1829), 
6 Bing. 121). A recital in a transfer that it is not intended to exereise the 
power of sale does not neci'ssanly extinguish it (fhf/d v. Petrie, snprn). 
The eKi»ress assignment of the benefit ol seeuritios will not keep alive tht‘ 
liability of a surely whicli, by oilier terms of the deed, is released {Bolton v. 
Buckenlunn, [18911 I Q. B. 278, (!. A.). 

(n) l.e., by a definilion clause (see Encyclopa dia of Forms and Pre- 
cedents, Vol. VII r,, p. 519), or by eonferring the powers expressly on the 
mortgagee and liis assigns. 

(o) (Jouveyancing ami Law of Pjope.rty Act, 1881 (44 & 45 Viet. c. 41), 
ft 2 (vi.). As to tlie person (MiliMed to exercise tho power of sale, see 
ibid., s. 21 (4). 

(/)) U' the mortgagee holds a iie;;» liable instrument as collateral security, 
and, after a transfer of the inort!;ai;e alone for full value, ho indorses tho 
instrument to a bo?id pde holder lor \ aliie, such holder will be able to recover 
on the instrument (Glasacock v. UnJh (1880), 24 Q. B. I). 13, C. A.). 

ig) See Glnsscod" v. Balls, si(pri>, at p. 16. 

(r) See Kncyclopivdia of Forms and Precedents, Vol. VIII., p. 826. 

(s) See pp. 1 24 26, ante, • 

(a) On a surrender by the mort'jagor to the transferee, the transferee will 
be entitle^ to be admitted on payment of one fine only (B. v. Hendon 
(Lord of 3{anor) (1788)» 2 Term Rep. 484); and see title Copyholds, 
Vol, VIJL, p. 29. 

See Encyclopaedia of Fornih and Precedents, Vol. VIII., p. 838, 
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conditional surrender, and the mortgagor is a party and has not 
made any further surrender or otherwise incumbered the property, 
the conditional surrender is vacated and tlie mortgagor makes a 
new conditional surrender h) the transferee; but if the mortgagor 
is not a party or has further incumbered tlie property, the trans- 
feror covenants to surrender to the transferee (r). The transferor 
may then be admitted and sun’C'iider to the transferee subject to the 
equity of redemption, or, to avoid expense, the transferee may rely 
on the transferor's covenant. If there has been a surrender 
followed by admittance, the transferor should surrender to the 
transferee subject to the equity of redemption (d), 

322. On the transfer of a building society mortgage the mort- 
gagor should he a party, since it is doubtful whether the transferee 
can exercise the express power of sale which is usually contained in 
such a mortgage {r) ; but if an advance made by a subsequent 
incuinbrancer is used, in whole or in part, in paying off the building 
society, who are legal mortgagees, ho has, as betwcien himself and 
a mesne incumbrancer, the lietter equity to call for the legal estate, 
and the (dfect of an indorsed receipt l)y the building society is to 
vest in him the legal estate (/). lie can then hold the legal estate 
as security for the money used in paying off the building society, and 
also, if ho has no notice of the mesne incumbrance, for his entire 
advance (//). 

323. Upon a mortgage to trustees it is the practice not to 
disclose tlie trust, and wIkui a transfer is made to new trustees it is 
sufficient to recite that they have become entitled in equity to the 
nioitgage debt and securities on a joint account (//). This ;iustifies 
the transfer to them and tlie trust \yill still be kept off the title (i). 
A married woman can transfer or join in the transfer of a mortgage 
as though she veered, feme sole, whetliershe is entitled as mortgagee 
on her own account (A) or as trusloe(0. 

(c) See Eneyclopsedia of Forms and Precedents, Vol. VIII., p. 840. 

(d) See ibid,, p. 841. 

{e) Be Bumveij and Smith, [1897J 2 Ch. 351, C. A. ; see title Building 
Societies, Vol. 111., pp. 364, 369. 

(f) Pease v. Jackson (1868), 3 Ch. App. 676; Uosking v. Smith (1888), 
13 App. Cas. 582 ; Crosbie-JliU v. Sayer, [1908] 1 Ch. 866 ; see Fourth City 
Mutual Benefit Building Society v. Williams, M arson v. Cox (1879), 14 
Ch. D. 140; Sangster v. Cochrane (1884), 28 Ch. D. 298; title Building 
Societies, Vol. Til., p. 371. 

{g) Hoskinq v. Smith, supra, overruling on this point Pease v. Jackson, 
supra, and Robinson v. Trevor (1883), 12 Q. B. D. 423, C. A. ; see title 
Building Societies, Vol. 111., p. 371. 

(h) Seep. 110, ante; and see Encyclopaedia of Forms and Precedents, 
Vol. VIII., p. 836. 

{i) See Be Harman and Uxbridge and Biclmansuorih Bail, Co, (1883), 
24 Ch. D. 720 ; Carriti v. Beal and Personal Adva7ice Co. (1889), 42 Ch. D. 
263, 272 ; Be Blaiberg and Abrahams^ Contract (1899), 47 W. B. 034; and 

р. 174, post, 

{k) Be Brooke and Fremlm's Contract, [1898] I Ch. 647. 

(1) Married Women’s Property Act, 1907 (7 Edw. 7, o. 18), s. 1 f she eoiild 
also do so under the Married Women’s Property Act, 1882 (45 A? 40 Viot. 

с. 76), if the trust was not disclosed (Be West and IJardy^s OontraU, [1904] 
1 Ch. 146; and see title Husband and Wife, VoL XVI„ p. 380). j 
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324. The transfer must bear a stamp of for every .-£100 or 
fractional part of £100 of the smount transferred, exclusive of 
interest not in arrear(»A: tl)Ht is, on the nominal value of the 
mortgage debt and arrears of interest, notwithstatiding that a less sum 
is paid by the trail sfetee ; hut where the transfer is made for 
effectuating the appointimmt of a luiw trustee (e), or the retirement 
of a trustee, althmigh no new trustee is appointed ( p). the duty is 
limited to IOa’. The fact that the transfer is stamped wiLli 10.s\, 
instead of ad rolorcm, does not disclose the trust (7). 

325. The costs on a transfer of mortgages are dealt with 
elsew’bere(; ). 

326. A trnnsfer of a mortgage Is usually made by deed, and this 
is essential in order to pass the legal estate in real or leasehold 
pro])Grt3"; hut, as regards the morig.ige debt, an assignment uiuh^r 
hand only is effectual, notwilhsiaiuling that it w'as cl(^ated hy 
deed Cs) ; and an assigmnuit under luiml is effectual to i)ass any 
equitahl(5 interest in propiuty wliich is vesterl in the mortgagee (/). 

A d(q)ositof title (l(‘(‘ds ])\ way of security does n(»L crc'ate a jiledge 
of the deeds, hut confers on the mortgagt',e an <{qujtal)le interest in 
the prop(Tty (//), and this should he assigned in writing (a) ; hut a 
transfen*e wliopa\s oft' tlie mortga.geo and takes delivcuy of tlici 
deeds is entith‘d to stand in the mortgagee’s place', and in effect 
tile equnahle charg(' can tlius be assigned for value witliout 
wilting [In. 


(m) Stamp Act, J8U1 (.54 55 Vic t c Sclicd 1 , “ ^Jorigago ” As 

to stamp duty on moilgagfs, sco p i:U, anlv A traii'^lcr ol a slock mr)tt- 
gage IS stamped on tJio money value ol 'the slock, iircsunialdy at the 
date of translcr (^taniji Act, ISOI (54 M. 55 X'ict c. s. 87 (J) ). The 
transfer is not stamped with additional duty by reason ot its including 
jidditional security or any new' provision in relation to the inoiloago debt 
{tbid.f s 87 (5) ) In applying this jirovisioii the sulistance of the trans- 
action is to be looked at, and the transaction may bo a transtcr notwith- 
standing that th(' debt is not formally assigned and the old equity of 
redoinjition is oxtinguish(*d (Waley. Inland Kvrenne Commissioners (1879), 
4 K\. I). 27(‘) U'tliere is a turtbor advance, this will carry ad valorem 
mortgage duly (Stamp Act, 1891 (54 & 55 Vict c. 3JI), Sched. 1., ‘'Mort- 
gage ”) ; SCO p. J3G, ante. 

{n) See p. 175, posf. 

( 0 ) Stamp Act, 1891 (54 55 Viot c, 30), s. 02 

ip) Finance Act, 1902 (2 Fdw. 7, c 7), s 9 

iq) t'onveyancing Act, 1911 (I vV 2 Geo 5, c. 37), s. i;j, 

fr) See titles Custom and Usages. Vol. X., p. 284; Soluutoes. 

(s) Judicature Act, 1873 (36 37 Vicr. c. 66), s. 2.5 (6) : see titles Bonds, 
V^'ol. III., p. 97; Cijoses in A<Tr(»x, Vol. IV., p. 368; and seo p. 77, 
aide, 

( f ) Sec title Deeds and Otiiee Insieuments, Vol. X., p. 375. 

(u) See pp 78—80, anie. 

(a) Jle diehardson, liUnllito v. Hobson (1885), 30 Ch. D. 396, C. A.; see 
Deeds and Otuek Instruments, Vol. X., p. 376 ; Kncyclopie-dia of Forme 
and Precedents, Vol. Vril.,p. 853.* 

{b) See p. 180, post ; Broddeshy v. Temperance. Bnilding S^ocieiy, [1896] 
A. 0. 173| J82, 183; and as to personal property, see Frame v. Clark 
(1884), 36 Oil. D. 257, 261, C. A, Perhaps, apart from subrogation, just as 
an equif ftble charge «ian be created by deposit of title deeds notwithstand- 
ing tjie Statu! c of Frauds (29 (‘ar 2, c. 3), so the charge can be assigned 
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327. A inorl,fi[ct"c of freeholrl or leasehold land made by statutory 
mortgage (c*) may be tnuisfeiTod by statutory transfer (d). A deed of 
statutory transfer puri)()rts to convey and transfer to the transferee 
the bmiefit of the inoi (gage (p), and tlie eilect is to vest in the 
transferee (/) (1) the riglil, to sue for and receive the mortgage debt 
and interest, and to sue on the covenants witln and to exercise 
all the 2 ) 0 \vers of, the mortgagee (//) ; and (2) all the estate and 
inhirest of iho mortgagee in the mortgaged land, subject to 
reclem 2 )tion {h), 

328. Where land lias beeji registered under the Land Transfer 
Acts, 1R75 and 18i)7 (/), a ivgisiered charges on it(/i^ can bo trans- 
ferred by the reginteKid pi-opnetor of the cliargo to another ])(n son as 
])ropriet()r(/). The transfer must bo in the form iirescribed by the 
Land TiMiisfor llules (m), and is completed by tlui registrar entering 
on tlic legihter the transfeiee as the ^iro^irietor of llio charge (»)• 
The transferee tbereiiiion has the statutory rights conferred on the 
I’ogistered proprietor of th<i cliarge(o). But until the transferee 

lor value without willing (sec Dujde-n v. Inoal (18I>S), 3 My. (!r. (>70, 
073). Further, a inorlgagei*’ ])y <lejK).sit ean erealo a Hiib-iimrlgage hy 
handing over the deeds whudi will he elTective to the (‘xlent of his own 
eliarge {Raifnc r. littLar (ISoO). 1 (iiU. 241 ; and see ]>. 82, anie). AVlune 
ai'tei a deposit of deeds with a hrm ot haiikeis to H(‘eiire a eurrent aoeount 
thoio IS a eliauge in the linn, and a coulinuaiiee oJ dealings with the new 
linn, the Ixnielit of the eijinlahle inoilgage passes to the luwv linn {Re 
HVn/r/’s, F.r jutrlc (hicas (1841), 2 Apnit. ]). lie ti. 234; Re O'linen 
(188.3). 11 L. i:. Ir. 213). 

(e) ^ee j) 118. aule. 

((/) Foiivoyaiieiiig and Law' of Propeiiy Aet, 1881 (44 \ 4r> Viet. c. 41), 
27 

(e) Ihid., Sehed. IIT., Pai c 1 1. ^ Form A.(inor(gagor not joining) ; Fonn 1) 
fa eovenanioi joining) ; Fonn F (statutory traiiwler a.nd slalutory moitgage 
<‘oiul)ined) ; see Fneyeloiiredia ol Forms and PTeeedents, Vol. Y1 II., pj). 822, 
823, 825. Tli(‘se ioinis ean only )»' used to trauster a statutory mortgage 
{Re R>mclitn, Heaton v. Jicarhej/, [1904] J Cli. 07, (\ A.) 

(/) Ineluding his exe-eulors, admiunlralors and assigns ((\mveyaneing 
•Mid Law' of Vioperl V Act, 1881 (44 & 45 Viet. c. 41), s. 27 (2) (i.) ). 
iq) Jhi.d., K. 27 (2) (i.). 

{h) Jhat , s, 27 (2) (iL.). Where the mortgage is not a statutory mortgage 
the slatute gives no techiiical ellieaey to the words benefit of the moit- 
g.age ” ; and ajiait. from the slatute they do not earry the legal estate m 
llu* mortgagiMl pr{'])(*ity {Re Reavlmj, Ileuion v. Bvavhey, supra). 

(t) 38 ikj 39 Viet. e. 87 ; OU 01 Viet. c. 05. As to registration of title 
generally, see tide riK\L Fropkut^ and Fhattki.r Heal. 

(/.) As to tile, en^atiou of sueli a eharge, see pp. 84 vi seq , ante. 

(1) Land 9’ransfer Aet, 1875 (38 vV 39 Viet. c. 87), s. 4(i , Land Transfer 
Ae.t, 1897 (60 iV 01 Viet. c. 05), s. 18, Sclied. I. 

{m) Land Transfer Rules, 1903, r, 168; see 8ehed. I., Form 49; 
Kncyelopiedia of Forms and Ibeet'dents, Yol. XL, p. 415. 

(il) Ijand Transfer Act, 1875 (38 & 39 Viet. c. 87), s. 40. The oertifi- 
eate of charge must be produced on registration of the transfer, and an 
indorsement of tlie transter wdll be made thereon or a new' certificate issued 
{dnd . ; Land Transfer Act, 1897 (60 & 61 Vict. c. 65), s. 8 (1) ; Land 
'frausfer Rules, 1903, r. 259). * 

(t>) /.c., under the Land Transfer Act, 1875 (38 39 A"ict. c. 87), ss. 23 — 

27, which confer the rights there mentioned on tlu^ registered pfoprieior 
for tlie time being of the charge, and the Land Transfer Act, 1897 (00 & 61 
Vict. c. 65), s. 9 (2), w'liich fneorporates in registcied charges ceilain of 
the provisions of the Conveyancing and Law' of Property Act, 18S1 
(44 & 45 Vict. c. 41) ; see p. 85, ante. 
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is registered, the transferor is deemed to remain the proprietor of 
the charge (p). 

329. A statutory mortgage of a ship or shares in a ship is trans- 
ferred by execution of th(' form of transfer indorsed on the mort- 
gage (q) If tliere is a col lateral agreement accompanying it (r), this 
must be separately assigned. 

330. A rt^giatered bill of sale can be transferred fo as to consti- 
tute a valid security in favour of the transferee (ft) ; but if the bill 
of sale is unregistered, the transfer, in order to ci’oate an effective 
security, requires the same formalities as an original bill of sale(/). 

331. The value of the mortgage debt to the transferee will 
depend on the soundness of the security, and he may purchase the 
debt and security at less than the iioiiiina] airiount of tho debt ; 
but notwithstanding tliat he has done so, lie is entitled to recover 
the whole amount due at the time of the transfer (a), unless he 
stands in a position which would make this inequitable (h). The ruhi 
applies not only in favour of a stranger wlio purchases the mortgage 
debt (c), but also in favour of a creditor (ff) or subsequent incuni- 
braueer(f»), or any other person interested in the estate, such as a 
reversioner, provided that he did not creatti the charge (/); and 
it applies both against the mortgagor (f/) ajid his heiis(/0, and 
against a purchaser of or incumbrancer on tlie efpiity of redemp- 
tJoii(/). Hut a trustee of ilie mortgaged property (A), or an agent 
of tlio mortgagor (/), or the mortgagor's heir-at-law or personal 

(р) Land Transfer Act, 1875 (38 & 39 Viet. c. 87), s 40. 

((/) Merchant Shipping Act, 1894 (57 &; 58 Vict. c. 00). s. 37, Sched. L, 
Form ; sec title Sijipiung and Navigation ; and soc Encyclopaedia of 
Forms and Precedents, Vol. XJV., p. 57^ As to moi (gages of ships, see 
jjp, 133, 134, ante. 

(r) See Encyclo])a5(lia of Forms and Precedents, Vol. XIV., p. 60. 

(«) See title Bills of Sale, Vol. III., p. 72 ; Eiicyclopaidia of Forms 
and Precedeiiis, Vol. VIII., p. 865 As to mortgages of personal chattels, 
seepjt. 129, 130, ante. 

(/) Jarvis v. Jarvis (1893), 63 L. J. (cu.) 10. As to translcrs of mort- 
gages ol rates, sec titles Burial and Cremation, Vol. 111., p. 478 ; 
Bates and Hating. 

(a) Anon. (1707), 1 Salk. 155 ; Davis v. Barrett (1851), 14 Beav. 254, 554. 

(ft) See tho text, infra, and p. 177, 'post. 

(с) Phillips V. Vaughan (1685), 1 Vern. 336 ; Davis v. Barrett, supra. 

(d) Morret v. Pashe (1740), 2 Atk. 52, 54. 

(<?) Darcy v. Ball (1682), 1 Vern. 49; Dobson v. Land (1850), 8 Hare, 
216, 220 ; Shaw v. Bunny (1865), 2 De G. J. & Sin. 468, 472, C. A. 

(/) Davis V, Barrett, supra. 

(g) Dobson v. Land, supra , Shaw v. Bunny, supra. 

(li) Phillips V. Vaughan, supia ; it applies also against personal repre 
nmtatives ; see Land Transfer Act, 1897 (60 & 61 Viet. c. 65), s. L 

(/) Davis V. Barrett, sufra. Originally the purchaser of the mortgage 
tvas only allowed to hold it for the amount of his purchase-money against a 
])urchaser or subsequent incumbrancer (Long v. Clapton (1687), 1 Vern. 
464 ; Willioms v. Springfield (1687), 1 Vern. 476). 

(k) Darcy v. Ball, supra ; AnoU. (1707), 1 Salk. 155 ; Morret v. Paske, 
supra ; Dobson v. Lam, supra ; Be Imperial Land Co. of Alarseilles, Lac 
parte Laidcing (1877), 4 Cb. I). 566, C. A. If a vendor is bound to clear the 
property of incumbrances and the purchaser buys them up, he can ordy 
recover# against the vendor tho amount actually paid by him (Cane v. 
AUm (Lord) (1814), 2 Dow, 289, 296, H. L.). 

(/) Morret v. Paske, supra ; Heed v. Norris (1837), 2 My. A; Cr. 361, 374 ; 
Lawless v. Mansfield {1841), 1 Dr. & War. 557, 629. The disability applies 
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representatives (?w)» are not allowed to hold the mortgage as a 
sec^urity for more than they g.^vo for it. ]\roreover, where the 
transferco of an invalid secunty has only an equitalilo right to 
enforce it, so that relief is given to him on equitable terms, Ije can 
recover no more than the siuii which he has actuali 3 ^ advanced {u). 

332. The conveyance to the transferee operates in the same 
manner as an ordinary conveyanco of land, and does not, in the 
absence of special words, give the transferee a title to I’ents in 
arrear attlie date of the transfer (o); and, where interest is in arroar 
at the date of transfer and the mortgagor does not concur, the 
transferee, on paying the arrears to the transferor, cannot treat 
them as principal so as to carry future interest (/^). The mortgagee 
and the persons claiming under him cannot, without the privity 
of the mortgagor, add to what is due or turn interest into 
principal (q). 

333. So far as the security consists of tlie mortgage debt, it is 
a chose in action, and is only bssignahlo in accordance with tlie rule 
tliat a transferee of a chose in action takes it subject to any equities 
and rights of set-off existing between the debtor and the 
transferor (?*) ; and since the mortgage of the jiroperty is incident 

to a solicitor {Nclfton v. Boolh (1857), 6 W. R. 722 ; Macleod v. Joiieft (1883), 
24 (-h. 1). 289, 300, 303, C. A. ; and see title Solicitoks), or oiher person 
standing in a rcliition to the mortgagor giving special oppoif unities of 
buying u}> the mortgage {Ilohdaf/ v. Peters (No. 1) (1800), 28 Jh‘av. 349, 
351); audit ajiplies aftei the agoucy or other conihh^ntial emplo^^rnent 
lias ceased if the purchase ot the mortgage is due to knowledge obtained 
iluring such employment {Ciiricr v. Palmer (1842), 8 Ci. iSi Fm 657, 705, 
II. L.); see title Fl^AUl)OLE^T and Voidable ('onveyanoes, Vol. XV, 
p. 109. A surety is subject td the same lulo as an agent {Reed v. Korns 
(1837), 2 My. & Cr. 361, 374) ; see title Guarantee, Vol XV.. p. 524 

(m) Darcy v. JJall (1682), 1 Vern. 49; Monel v. Paskc (1740), 2 Atk. 
52; Laiicasier v. Evors (1844), 1 Ph. 349, 354; Lancaster y. Evors (1846), 10 
Beav. 154, 165. And apparently a tenant for life wdio buys up an ineum- 
braneo on the inhentauce can liold it only for what he has paid [Util v. 
Browne (1844), Drury /mp. Sug. 426). But under special circumstances 
an heir has been allowed to iccovcr the full debt {iJaicjf v. IJall, supra). 
For forms of such transactions, see Encyclopaedia of Forms and Precedents, 
Vol. VIIL, pp. 832, 834. 

(n) Be Bomford Canal Go., FocoeVs Claim, Trteketfs Claim, Carew's 
Claim (1883), 24 Ch. D. 85, 93. 

(o) Salmon v. Dean (1851), 3 ]\Iac. & 0. 344 

Ip) Ashenhurst v. James (1746), 3 Atk. 270 : see p. 230, post; and see 
Encyclopaidia of Forms and Precedents, Vol. VIII , p 836. 

{q) Matthews v. Watlwyn (1798), 4 Ves. 118, 128. Wliere a trustee of a 
mortgaged estate agrees, in excess of his powers, to allow a transferee to 
capitalise arreais of interest, this wLU not prejudice the transferee's right to 
claim the interest as such {CoUrell v. Finney (1874), 9 (3i. App. 541, 549). 

(r) Cochell v. Taylor (1852), 15 Beav. 103, 117 ; Snnih v. Parlces (1852), 
16 Beav. 115, 119 ; Boxburghe v. Cox (1881), 17 Ch. D. 520, C. A. As to 
equitable set-off, see Dodd v. Lydall, Lydall v. Dodd (1842), 1 Hare, 333 ; 
Be Poulier, Po 7 ilter v. Poulter, Edwards y. Povlter (1912), 66 Sol. Jo. 291 ; 
titles CiiosES IN Action, Vol. IV., pp. 386 et seq ; Equity, Vol. XIII., 
pp. 161 et seq. ; Set-off and Counterclaim. Originally the debt w'as 
only assignable in equity ; the assignee had to sue in the name of the 
assignor, and was therefore liable to be met by any defence or-right of 
set-off available for the mortgagor agdnst the assignor ; thus the* assignee 
of a chose in action was not in the position of a purchaser of real estate, ho 
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t.) Llio del)!, the Muiue rul<5 (‘xfcoinlK to tliis portion of the security, 
iiud tlie tr.'iusfevee can only hold the ]iro])erty as security for 
repayment of the amount pioperly due from the mortga^^or to the 
mortgagee at the date of assignment, allowing for any claims which 
the mortgagor may on his side have against the mortgagee and 
which are ])art of tlie mortgage transaction (s). 

As regards tlie amount originally advanced on the mortgage, tlie 
mortgagor’s r(',ce'])t contained in or indorsed on the mortgage deed 
is usually a sullicieiit protection to a transferee (/). In favour of a 
transferee, of the mortgage for value, who has no notice that the 
moni‘y was not advanced, the receipt is conclusive frt) ; but, if the 
inoi-tgagc was created in cireumstancos wliicli call for inquiry, 
he is bound, if he has notice of such circumstances {h), to inquire 
whether the advance was made, and cannot recover mure than the 
actual advance (r), unless there are special circumstances depriving 
the mortgagor of the benefit of this exception (d), 

took the legal estate f(»r value v^ithout notice (Cock ell v. Tajflor (1852), 15 
Deav. 103, 117) ; and though by statute the debt can now l»t* as'^igned at l^l\^ , 
yet the statute expressly makes the assignment subject to equities which 
would, apart from the statute, have priority over the iiglit. oi tlu*/ assignee 
(Judicature Act, 1873 (36 & 37 Vict. a. 66), s. 25 (6) ; lUi Milan Tiaviways 
Co , Cjc parte Theijs (1882), 22 (^h. J). 122, 127). In Judd v. Green (1875), 
45 L. J. (cu.) 108, and j\aiJ’f/-glo and Blaina Ironworhn Co. v. Tamplm 
(1876), 35 L. T. 125, Dacon, V.-O., held that where the inoitgagor’s equity 
Mas to set aside tlie mortgage, a transfeiec* tor value luul a bett.er equity 
and was entitled to liis secuiity ; Imt this is op])os(Ml to the general 
jinnciple and is douhtiiil Where a security given by a company is 
invalid, a transferee who takes after a wiiidiug-iip order cannot maintain 
It against the liquidator, eviui it he could have done so aga-i^l^t. the comp niy 
(Re Gwelo (Matabeleland) Ej'plornlion and Development Co., ]Villiam}<on''H 
Claim., [m)l\ 1 1. K. 38, (\A.). See, lurther, title Kquhi, Vol. XIII., 
pp. 102 et fteq. 

(«) Nornsli v. MarMudl (1821), 5 Madd. 475. 

(t) See titles Deeds ano Otiiek Insthuments, Vol. X, |) 464; 
Estoppel, Vol XIII., ]). 371 ; aud see title Fuaiidulext and Vor[)Ain.E 
(Conveyances, Vol XV.,]) 115. 

(a) This w’^as formeily the rule in equity [Biekerion v. Widker (1885), 
31 Ch. 1), 151, G. A.), and the lule has leceived statutory contirmatioii by 
the Conveyaneiiig and La\v ot Pioperty Act, 1881 (44 & 45 Vict. c 41), s, 5L 
whicli provides iliat a receipt for e«»nsideraliou money in the body of a deed 
or indors(‘d thereon slia,ii in lavoiir oi a subsequent piiicliasiu* — whiedi 
includes a mortgagee (ibnl., s 2 (viii ) ) — not having notice^ tliat the money 
was nut in fact paid, wholly or in patt, be sutricieiit evidence of the payment 
of the whole amount {Bateman v Hunt, []004| 2 K. B. 530, C. A. ; see Re. 
Gwelo (Mahfheleland) Krploralion and Development Co.^ }yillvamson's Claim, 
supra, at p. 55). Hence, althougli no money Jia.s been in tact advanced, 
the mortgagor's receipt is coucJusive in favour of a t ransferoe (French v. 
Hope (1887), 50 L. J. (cii.) 303). Parker v. Clarke (J8G]), 30 Bcav. 54, 
contra, IS overruled by Biclcertmi v. Walker, supra, 

(h) Bateman \. If uni, supra ; see, ior example (solicitor and client), title 
Deeds and Otiieu Instruments, Vol. X., p. 405. 

(c) Sec (hu ,lep V. Mousley (1862), 3 Do G. F. & J. 433, C. A. ; Powell v. 
Browne (1907). 97 L T. 167. 

(d) Thus, ii the client has handed the mortgage deed containing tho 
receipt to the solicitor for the purpose oi ouabJing him to raise money, be 
is estopped, as against a sub-rnoitgngee, from saying that tho original 
amount ivas not advanced (Pondl \ .' Browne (1907), 97 L. T. 854, C. A.. 
reversing on this giouud Powidl v, Browne (VJ{)1), 97 h T. 167); and 
see tijle ESTOiriiL, Vol. XIII , p. 371. 
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Ab regards dealings with the mortgage debt subsequent to the 
creation of the mortgage, the rule referred to al>ove (c) applies, and 
the transferee of the mortgage takes it, ^^hvn the mortgagor is 
no party to tlie transfer, subject to the state of accounts tlum sub- 
sisting between the mortgagor and mortgagee (/’). lie must at his 
peril iiKpiire wdiat is duo on the mortgage, and if all or part of the 
priaci 2 )al has been jiaid (^ff by tlio mortgagor, or has been discharged 
by receipt of rents and proiits, the transferee, although he takes 
without notice, cannot set up again the whole debt against the 
mortgagor (r/). further, whatever the mortgagor can claim hv way of 
set-oil or mutual cr(‘-dit against tlie mortgagee, he can equally claim 
against tlie transfen^^^ (//). llenco, for the protection of the trans- 
feioe, it is projKU’, eitlmr to make the Tunrigagor a 2)arty to the 
transfer, or to obtain an admission from hiju in writing that the 
sum claimed by the transfe-ror is really due (0- 

334. Moreover, the mortgagor is entitled to imike payments to 
the mortgagee, whether of pniiciiuil or int(‘rost, and to have credit 
fur them as agjiinst the transferee! after the transfer until he 
has received notice of Such notice may be actual or 

constructh'u (/). Tlie mortgagor is not, l)y reason of omitting to 
call tor production of the mortgage di'od on jjayinent of jiart ot the 
princii)al or even on payment of the wdiole (»), guilty of such 


(f) See p, 177, anlc 

if) (Mlwni (IB04), 0 Vrs ifr4. 2(U 

JUadtrcIl v. Cairlt^tole {ritca 1700), 3 Swan. 78. ii. As to paryniciit of 
all Mi(‘ jnon<'\ so lhat tlio <lrbt is non-oMstoiit, see Tuntfi v. Smith, jlOOl] 
1 (’ll. 213, and cases in notes (/r), ( 71 ), injm 
[h) i\on'isk V. MiirshoU (1821). 5 Madd. 475, 481. 
ii) See Moftheivfi v. Wallwyn (170(S), 4 Vcs. 118, 127 ; title (kiosEs ihj 
Action, Vol. JV., p. 3S0. 

(A) HlHciton V. Walhcr (1885), 31 Ch. D. 151, 158, C. A. ; Diwn v. irtwrA, 
flOOO] 1 (li 730, 712, C. A. ; see WilUamH v. Sorrell (1700), 4 Vcs. 380 ; lie 
Frazer, Ex pnr/r 2lonio (1810), Duck, 300, 303 ; Slocks v. Dobson (1853), 
4 J)e (1. M. & Cr II, 0. A. ; niieallei/ v. Dastow (1865), 7 Do G. M. & G. 
201, 275, (' A. ; lirere v. Whitmore, Martin v. Whitmore (1803), 1 Do G. 

Sin. 1, 10 1 He Sonthamplon's {Lord) Estate, Allen v. Soidhanipl^n (Lord), 
llanfather's (JIaim 10 Ch D. 178, 186; Beiimek d’ Co.Y.Enee, 

[J9U5J 1 (.'ll 032, G43. The notice stops the niortgagoi’s rigJjt of set-off in 
respect of inatt(‘is subscqu(‘iitly arising (CVimdu/tv. leaves (1857), 24 Beav. 
163) ; see title Set-off anu CoiuiTEucLAiM, and compare Ee Poulter, 
Ponlicr v Poidier (1012), 56 Sol Jo. 201. For a form of notice, see 
Bncyelopflcdia of Foiins and Precedents, Vol. VI It., p. 900. 

(1) Dixon V. Winch, supra, where the mortgagee was the mortgagor’s 
solicitor, and the mortgagor lelt the dealings with the property in his 
hands : hence, on a transfer of the mortgage the mortgagor had construc- 
live notice thereof, and when, on a subsequent sale, the solicitor, with the 
mortgagor’s consent, retained the mortgage money out of the purchaso- 
moiK'y, this was not a jiayment by the mortgagor without notice of the 
transfer so as to disehai’ge the mortgage in favour of the purchaser as 
against the transferee. , 

(in) Stools V. Dobson, supra, at p 17'; Berwick & Go. v. Price, supra, at 
p. 644. 

(n) Norri^h v. Marshall, supra : Ee Southampton's (Lord) Estate^ Alien v. 
Southampton (Lord), Banfaiher's Claim, sumra. The principle of these 
decisions was doubted by Cozens- Hardy, J., in Dixon v. WincM supra, 
at p. 743 . , 
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negligence as to be postponed to the transferee, the latter being on 
his side guilty of negligence in not having given notice of the 
assignment. *A pa} ment, to be good agtiinst the transferee, need 
not be made in inonoy ; it may be made in any manner which is 
equivalent to jiayment, for instance by delivery of goods (o), or by 
a release founded on any fair and hondjide arrangeiiieiit (p)- Kut 
the payment must be made to the mortgagee or to a person 
authorised to receive it on liis bclialf (q), 

335. Although there has been no actual transfer of the mortgage, 
a person who advances money for the purpose of paying it off, and 
whose money is thus applied, becomes an equitable assignee of the 
mortgage and is entitled to have it kept alive for his benefit (r). 
If ho advances the money at the request o£ the mortgagor in order 
to prevent the equity of redemption from being forfeited, this result 
is assisted on the ground of salvage, and he is subrogated to 
the rights of the mortgagee (.s). But the doctsine is not confined to 
such cases. Although there is no question of salvage (a), and even 
tliough the mortgagor is not a party (/>), a stranger who pays off a 
mortgage is presumed to ini end to keep it alive for his own benefit, 
and efiect is given to this intention. The result is the same 
notwithstanding that he contemplated taking a different seciuity, 
in which case he is entitled to the benefit of the old mortgage until 
the new security is given (/>), and even tlumgh he has actually 
taken a niortgago of part of the property, since the remedy given 
by this later mortgage is not co-extensive with that given by the 
earlier (c). 

Sub-Sect *1— h^Morlijafje. 

336. 'riio mortgage debt and the security for it, being the 
property of the uiortgageo, can in their turn lorm the s(‘curity for 


(o) yorrish v. Marshall 5 Madd. 475. 

(p) Siocls V. Dobson (1853), 4 Be G. M. & G. 11, 16, C. A.; and it la 
sullicicnt if, on a balance of account between the mortgagor and mortgagee, 
there is a bum in the mortg.'igor's favour sufficient to satisfy the debt 
(I^Iornsh v Marshall, supra), provided that the balance has been apjjro- 
priated to the debt before notice of the assignment (Rayne v. Baker (1859), 
1 Gilf. 241). 

(q) WitMngiou v. Tate (1869), 4 Ch. App. 288. 

(r) See Cracknall v. Janson (1879), 11 Ch. D. 1, 18, C. A.; and title 
Husband and Wife, Vol. XVI , p. 403. Similarly, an assignee of the mort- 
gaged property is a trustee lor the person who finds tho money to pay oil 
ihe moTigageo {WaUoU v. Condon (1853), 6 Ir. Jur. 15) ; and see Encyclo- 
]»3edia of Forms and Precedents, Vol. VJII., p. 834. 

(s) Batten v. Bond (1889), 60 L. T. 583. 

{a} Chetwynd v. Allen, [1899] 1 Ch. 353. 

(6) Buller v. Rice, [1910J 2 Ch. 277 ; compare Manks v. Whiteley, [19121 
W. N. 87, C. A. ; p. 324, post, 

(c) In such a case there is no merger of the mortgage in the charge 
{Chetwynd v Allen, supra; see B(:U v. Banks (1841), 3 Man. & G. 258). 
Where two piopertics, A and B, lufe comprised in the same mortgage, and 
the person entitled to the equity of redemption in A pays of! the mortgage 
and tak^s a reconveyance of both properties, he will be entitled to have the 
mortgage kept alive, at any rate in part, on B, notwithstanding that he 
may not be able to keep it alive on A against subsequent incumbranoeis 
(Tqws V. RnowUs, [1891] 2 Q. B. 564, 572, C. A.; see p. 318, post). 
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an advance to or a liability incurred by him. Hence the right of 
the mortgagee to dis])Ose of his mortgage includes the right to deal 
with it by way of security, that is, to create a sub-mortgage ; and 
this can bo done either by acliial transfer (d), so as, if the original 
mortgage is a legal mortgage, to create a legal sub-mortgage, or by 
equitable charge, whether by instrument under band or seal, or by 
de[)osit of deeds (r). Tlie sub-mortgage is completed by giving 
notice to the mortgagor (/'). 

337. A sub-mortgage by transfer will, during the continuance 
of tlie sub-mortgage, place the sub-mortgagee in the position of a 
trauHfc?ree of the original mortgage. He can, subject to any 
stijmlations contained in the sub-mortgage, call in the original 
mortgage, and can exf'.rcise the mortgagee’s right to sue for (g) 
and receive the mortgage money, and to realise the security (/t). 
If ho receives the mortgage money he will reconvey to the mort- 
gagor, and, aflcu* satisfying his own debt, will account for the 
surplus to the mortgagee (i). If he realises the mortgage security 
by exercising tlie power of sale arising under the mortgage, he will 
set aside the amount clue under that mortgage and pay the surplus 
to the mortgagor (//); and out of the amount so set aside he 
will retain the sub-mortgage debt and pay the remainder to the 
mortgagee. 

There may also he a power of sale incident to the sub-mortgage (/), 
blit tlie exercise of Ibis does not affect the mortgagor. Tiie sub- 
mortgagee, in pursuance of this power, transfers the mortgage 
so as to c^,xtingiiisli the mortgagee’s equity of redemption, and 
accounts for the surplus proceeds to the mortgagee. The mortgagor’s 
equity of redemjiiion, liowwer, continues to exist, and the purchaser 
under the jiower of sale holds the moj-tgaged property subject to it. 

338. Since the sub-morlgageo is in the position of a transferee 
of the mortgage, he tabes, like any other transferee, subject to the 

(d) For the effect of a transfer by way of sub-mort^rage, see p. 132, ante. 
For a form, see Encyclopicdia of Forms and Precedents, Vol. Vlll., p. 867 ; 
lor a form of traiisler ot sub -mortgage, see ibid., p. 873. 

(f>) See pp. 82, 83, ante. 

If) See Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 25 (6) ; title CiiosEfl 
IN Action, Vol. IV , p. 367. 

(q) And the inortg.igce, since lie is responsible to tlie sub-mortgagee for 
the debt duo to thc^ hitter, can roejuire him to sue for tlio mortgage debt ; 
compare Gvrnetf v. Seppings (1846), 2 Ph. 40; and title (iUAKantee, 
Vol. XV., p. 506. 

(h) The mortgagee, after transicning his power of sale to the sub-mort- 
gagee, cannot himself exercise it ; see note (m), p. 132, inite. 

(i) See Conveyancing and Law of Property Act, J881 (44 & 46 Viet, 
c. 41), SB. 21 (3), 22 (2). 

(I') See p. 259, post. 

(1) See pp. 245 et seq., post. If the assistance of the court is necessary for 
a sale, and the original mortgage is to secure an unascertained amount, an 
account must first be taken of w hat is due on it (Be W right, Bx parte MaeJeay 
(1841), 1 Mont. l3. & De G. 550). As lib the form of order for sale on the 
application of an equitable sub-mortgagee in the bankruptcy of the mort- 
gagee, see Be Vaughan, Ex parte Powell (1847), T)e G. 405, Where the 
bankrupt mortgagee has purchased the equity of redemption, a suh -mort- 
gagee by deposit is entitled to a sale of the bankrupt’s entire intorest (Be 
Watts, Ex parte Tuffnell (1834), 4 Deac. dc Ch. 29). , 
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accounts between the mortf^ngor and the mortgagee at the date of 
the sub-mortgage (??0 ; and he will be affected by dealings betvi^een 
the mortgagor and mortgagee until the mortgagor has had notice 
of the sub-mortgage (n). I3ut the mortgagor's receipt for the 
mortgage money, incorporated in the mortgage or indorsed thereon, 
is usuall}’ conclusive in favour of the sub-mortgagee that the original 
mortgage money was in fact advanced (o). 

Si’B-Sect. o. — hj Will. 

339 . On the death of the mortgagee leaving a will, both the 
mortgage debt and the mortgaged property, if it is of freehold 
ttmure (p), or consists of leaseholds or other personal property, vest, 
in the lirst instance, in the executors, notwithstanding any disposition 
contained in the will {q)y and the executors can exercise llie powers 


(rw) NodIkIi V. Marshall (1821), .5 IVIacbl. 47.5 ; CorLrll v. Taylor (1852), 
15 Beav. 103 ; see pp. 177 ci seq , auk. 

{fi) liecveY. Whitmore, Martin v. Whitmore (1803), 4 l>o C3. J. & Sin 
1, 19. 

(o) See p. 178, ante. 

(p) As to eopylioJds, see 184, post. As to a eoiivict moriyage.r*, see titi“ 
Executous and Administkatous, VoL XIV. , p 235 

{q) It has been long settled that a mortgage sc'curity is fjorsoiial estate*, 
since the priijoi])al light ot the mortgagee js In t he money, and his right to 
the land is only a security for the monev (Thoruhorouqh v. Jtakcr (1675), 
3 SwiUi. 628, 630 , Canmvq v. Utels (1686), I Vern. 412 ; Tahor v. (JiOtwr 
(1699), 2 Vern, 367 ; s(5e iVni?? v. LiUklon (1681), 1 Vern. 3, 4, n. , titles 
Equity, VoL XU I , p. 91 : Rxecvtous and Administkatoks, Vol XIV., 
pp 234, 235) ; but formerly the mortgaged proi)erty, il it was re.il 
estate, might devolve on one person, while the moitgage debt devolved 
on another. In such case lie who took the mortgaged estate by devisi 
or by descent was a trustee Jor the person (‘iititleil to tlie mortgage d(‘bt 
(A.'(t. V. Meyrick (17.70), 2 Vcs. Sen. 44, 46). It is now provided that 
where an estate or interest of iulieiTiance, or limited to tJie heir as special 
occupant, in any teneincnls or hereditaments, corjioreal or iiieorfioreal, is 
vested by way of mortgage in any person solely, the same, on liis death, 
notwithstanding any testament .it y dispo'^ition, devolves to and liecomes 
vested in his personal representat ives or representative for the tune being, 
in like manner as if the same were a cliatt/(‘l real vesting in them or him 
(Conveyancing and Law ot Property Act, 1S81 (44 & 45 Viet. c. 41), s. .'M). 
Hence, provided that the evi'cutors have not assented to any bcMpuist of 
the- mortgage, they hold the legal estate in freehold mortgaged ])ropert,Y, 
and can either reconvey or trcnsler, or, if tliey exercise the power ol sale, 
can convey. Under the Veiidoi and Purchaser Act, 1874 (37 & 38 Viet, 
c 78), s. 4 repealed by the Conveyancing and Law of J^roperty Act, 1881 
(44 45 \'ict. c. 41), s. 30), Liey could recoiivcy on payment of all sums 

B(*cun‘(i by the mortgage, but c‘,ould not transfer {lie Brook's Mortgage 
(1877), 25 W. K 841 ; Ee Sprauberifs Mortgage (1880), 14 Ch. D. 514), nor 
convey lo the jmrehaser upon a sale (Ee White's Mortgage (1881), 29 W. li. 
820) riiis proMsion applied where the mortgagee died between the 7Ui 
Augunt, 1874, and tbe Isi .January, 1882, and perhaps where he bad 
died before the earlier date; see Ee White's Mortgage, supra. As to 
testairn'iitary dispositions generally, see title Wills. Formerly it was 
the practice to insert in w^ills dn express devise of mortgage estates 
to the (‘xecutors in order to avoid the inconvenience of the legal 
estate b#ing separated from the mortgage debt. Where there was no 
such eijprcss devise, a general devise of real estate passed the legal estate 
m the lOstatorV mortgages, unless an intention to the contrary could be 
collected from expressions in the will, or ilie purpose, s or objects of the 
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of ihc. niorigagee under ilio morL^^ago (r). A mortgage on land is an 
immovable, and its devolution is governed b,y the bw loci rei iiit(e{e). 

340. A specilic bequest of the mortgage entitles the legatee both 
to the mortgage debt and to the mortgaged property {/), sulqect 
lo the exceutors’ assent: and, upon this assent being given, tbo 
legal title to the debt, and all the interest of the mortgagee in tbo 
mortgaged property, legal or otherwise, vests in the legatee {a). 
Mortgages can be bequeathed for charibible purposes {a). 

((’Stator (Bhtffbfoke {Lord) v luftlcip (380.3), 8 Ves. 4J7 ; sec ClarLe v 
Ahbol (1711), Barn, (cii.) 457, 4G1). Such an iutontioii to the contrary was 
shown wliere the t(‘^taior irii])()4(ul on (he real estate a charge of debts or 
legaejos (DuLc) v Minuinif (1797), 3 Ves. 348 ; Re IlorspiJl (1825), 

MU3e. &; Yo. 292 , Doc rt. Royhiwe v. Liq}d}ool (18 M), 8 M iV- \V^ 553 ; 
Be Vackman and (lS75)i I (-h. i). 214: Be. Tnisls (1877), 

5 (3i 1). 501, 509; contra^ Be Sfevens^ W dl (1888) fj. U. 6 E([. 597) ; or 
otherwise tuMiDid it as though it wore his own, lice Innu ughts ol other 
IMTSoTis (such as an eqintv of redemplimi of a ninrtgagoi ), wliere, lor 
e'waTti])](’, lie devisi’d it in strict settlement (Thompson v. Grant (1819), 
4 Mjidd. 438; A.-G. v Vapr (1803), 8 Ves 250, 2,''0), or to tenants in 
eoTiimoii (Thvtlc v. Vanphaa (1854), 24 L T (o. 8)5; Be Finneifs Fstafe 
(1802), 3 tUlT. 405; JJarlui y Laverfon (1870), L. U 9 Kq 503, 508, Be 
BrnnLlfins Moiiqm/rft, |JS88J W. N. 217), or on trust for sale (A’’.^; pnW-d 
Marshall (1839), 9 8iin 555). Further, a. botpiest of mortgages, or si’cnri- 
tu'S for luoiiey, or th(i light to rceeiv'c inoinys on mortgage., passed, not 
only mortgage’, dobls, hut aK;o the h’gal esiatc in tlie luoitgAiged j>roperty, 
without an^ (express devise of such estate (/?raroi^e v. i'ooper (1822), 8 
Madd &i(\ 371; Mather Tkonius 6 Sim. 115; (1833), 10 Bing. 

44; hoe d Gimt v. flenneAl (1851), 0 Kxch, 892; 7»V Walker's JiJiilate 
(1852), 21 L .1. ((ill ) 074; Bippen v. J\ud (1802), 13 (J. B (n 8 ) 308 ; 
Garnham v. tuRcippa' (18S5), 53 \j. T. 940) , and this was so uotwithstand- 
lug that tli(‘. bequest w\as subject to payment ot debts (Ec F\cld\^ Mort- 
gage (1851), 9 Jlaie, 414; Be King s Afoiigage (1852), 5 De i.\ & Sm. 
014), or of debts and l(igucics (Knight v. Bobinson (1850), 2 K. &: ,1. 503), 
Ol that there was a trust for sale (Be Tifasy By parte lUtthcr (1832), 5 Sim. 
451) ; and a devise and he(juest to tiustees of real and pci.-onal estate in trust 
lo got in debts owing on any socuiity implied that they wens to have lull 
dtuniiiionovcsr the moitgagcd propin'ty, and hence they took the legal estate 
(Re Artowsmith's Tnists, Re Thompson (1858), 4 Jur. (\. 8.) 1123, (\ A.). 

(r) For the. imi poses ol the Conveyancing and Law of Property Act, 1881 
(44 & 45 Viet. c. 41), s. 30, th(\ jiersorial representatives for the tune, being 
are to be deemed in law the heirs and assigns of the moitgagce within the 
meaning of all trusts and powders (ibid,); hence they can exercise aU 
exprevSS powers conlmied on the mortgagee, liis hens and assigns : further, 
by virtue of the liehuition of moilgagee,” as including any poison Irom 
time to time, deriving title under the original mortgagee (tbid , s. 2 (vi.) ), 
they can exercise the statutory powers. 

(s) Be TJoifleSy Bow v Jagg, [19111 1 Ch. 179, C. A. ; see Re Fitzgerald, 
Surnian v. Filzgendd, [1904 ) 1 Cli 573, C. A. ; contm jor revenue jmrposes, 
Rea Lawson v Inland Revenue ('‘vuitnissioncis, [1890) 2 I I?.. 418; and 
reference to tliis ease m Be Hoifles, Bow v. Jagg, supra, at p. 182 ; title 
Estate ai^d flrirEu Death Duties, Vol. X., pp. 193, 235. As to circum- 
stancos rendering it necessary to consider the division ol property into mov- 
abl(’s and immovables, see Be Hoyles, Row v. Jagg, supra, perFARWELL, L. J., 
at p. 185; and sec title Conflict of Laws, Vol. VI., pp. 197, 209. 

(t) iJarjiin d. Wcslon v. Mowlin (17605, 2 Burr. 909, 978 ; Benvoize v. 
Cooper, supra : Mather v. Thomas, supra ; Doe d. Guest v. Bennett, supra, 

(a) See title Executors and Administrators, Vol. XIV., pp. W5et seq, 

(a) Before the Mortmain and Charitable Uses Act, 1891 (54 & 5J5 Viet, 
c. 73), s. 3, this could not bo done ; see title Ciiaritil.s, Vol. TV , p. 125 ; 
and see Be Hoyles. Bow v. Jagg, supra. 
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341. So long as the equity of redemption is not released or 
foreclosed or extingnished hy lapse of time, the mortgagee’s int^'rosl 
continues to bo personal esh'b^., notwithstanding that he may have 
entered into possession (t), and will not pass under a general devise 
of real estate (c); and if, in addition to his mortgage interest, the 
mortgagee, has an estate in the property, a specilic devise of the 
property v;iU pass Ins proprietary estate only, and not his interest 
as morlg{i‘;ee (•!). But if he has entered into possession, a specilic 
d(^vise of the pi'operty wnll pass all liis interest, and wdll, con- 
i.equeiitly, inclu-.le tlie mortgage debt (e). 

If, at Ihe time of the mortgagee's death, the equity of redemption 
is already extinguished, tlie property is real estate in his hands 
and devolves as such (/); and if in his will lie disposes of the 
])roporty as though his intercct were still that of mortgagee only, 
tlie property none the less passes under the disposition (//). 

342. Where the mortgaged proj)erty is uf copyhold tenure the 
devolution of the mortgagee's estate depends on whether he had or 
had not been admitted. If he had been admitted, then the statutory 
provision vesting the property in his personal n^presentatives does 
not s})ply (/i), and the right to be admitted on presentnioiit of his 
death vests in his devisees, if ho has devised his copyliold mortgage 

(6) Xoij V. Ellis (1676), 2 Caa. in Cli. 220; Be Looeridge, Drayton v. 
Lorendie, [1902] 2 Cli. 859. 

(c) Strode v. Bussel (1708), 2 Vcrn. 621. 

{d} Tim.;, if lie is mortgagee of a teim and also reversioner, a specilic 
devise does not carry the inoitgage, iioiv. nijstainluig th.it the term has at 
law merged in the reversion (Bowen v. JUnlow (1872), 8 Oh. A]))>. 171). 

(e) Woodlionsc v. Meredith (1816), 1 Mer. 450 ; Be Carter, Dodds v. 
Pearson, [1900] 1 Ch. 801 ; and a limitation in tlio will to the devisee and 
his heirs may make tlic mortgage real estate as between mortgagee and 
devisee, iliongh it is ])orsona.l estate as between mortgagee and mortgage: 
(Noys V. Mordaunt (1707), 2 Vorn. 581, 582 ; Garret v. Evers (1730), Mos 
364). But nliere a testaUrr, after specifically devi.sing a bouse, sells it and 
lakes a mortgage for part of the purcliasc-niouey, the specific devise does 
lint carry the mortgage (Be, Clowes, [1893] 1 (3i. 2! 4, (\ A.) 

ij) See note (w), p. 185. post As to evtiiigiiishmcnt of title by laps'' 
OL time, see title Limitation of Actions, Vol. XIX,, pp. 149 ci scq. 

(q) SilherscJiiliU v. SMott (1814), 3 Ve.s. & B. 45, wJiere the equity of 
redemption had been extinguished ly foreclosure. 

(h) Copyhold Act, 1804 (57 h 58 Viet. c. 46), s. 88, reproducing the Copy- 
hold Act, 1 8S7 (50 & 51 Viet, c 73), a. 45, and enacting that the Conveyanei.ig 
and I jaw nl Property Act, 1881 (14 & 45 Viet. c. 41), s. 30, shall not apply 
to land of copyliold or custom. iry tenure vested in the tenant on the court 
rolls on trust or by way of nioitgage. Between the 7th August, 1874, and 
the 1st January, 1882, the executors of a mortgagee of copyholds who had 
been admitted could surrender on payment off, but could not surrender on 
transier ot Uiortgage or on sale (note (q), p. 182, ante). From the 31st 
I)et-einbcr. 1881, to fclie 16th iSeptember, 1887 (the date of commence- 
ment of the Oo]>yhold Act, 18S7 (50 & 61 Viet. c. 73) ), the right of 
admittance vi'^t^'d in the executors of the mortgagee (Be IJughes, [1881] 
\V. N. 53 : (l(fU V. Bromley, 1 115,86] W. N. 211), and dealings by them 
with the nu>i^ gaged property between those dates were effectual (Be 
MiW Trust (1887). 37 Ch. D. 312; see [1888] W. N. 155). Since the 
16th Se|fteinbcr, 1887, the old law has been restored, and only the devisees 
or the customary heir can deal with the legal estate in the mortgaged 
property, at wbatover date the mortgagee died (Be Mills* Trust, sif^vra i 
affirmed on another point (1888), 40 Ch. D. 14, C. A.). 
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estates (i), or otlierwise in his customary bcir-at-hw (j). If he had 
not been a luiithMl, the uiorlf^aMo will have lH’( 3 n taken either by 
cnU(Uth)ii:il surii-iuler, or covenant to surrender not followed by 
siirjender {k). In either case an equitalde intere.‘-t in the copyholds 
js vp::U d ill tlio mortgagee, and this interest devolves on Ins peison.il 
rcpresi.ntatives (/). 


Sitb-Sec'J'. 4.— iK'vnlnUm oii fufesianf. 

343. By virtue of the statutory pi ovisioii alrcaily referred to(7i/h 
the 11301 tgj!g*'‘d projierty, if of freehold tenure, devolves, on tlie 
death of a solo niorlgagee intestate, on his administrator ; and if it 
is leasehold or otlier p(u*sonal property, it devolves in the sanu) 
manner. Consc'quently both the mortgage debt and the mortgaged 
proiierty devolve on the administrator, whose duty it is to get in 
the mortga^’o money and apply it in due course ol administration, 
the beneiicial interest in any surplus being in the next of bin (//) ; 
or, it it is not required for payment of debts and exjienses, the 
administrator can, with the consent of the next of kin, transfer it 
to tiiem, or some one or more of them, as part of the intestate’s 
estate. 


(t) See Encyclopaedia of Forms and Precedents. Vol. XV., p. 057. 

{)) See titles Coptiiolds, Vol VIII, pp. 86, 88; Exlcutoiis and 
AoMiNif- niATOJiS, Vol. XiV.,p. 2:i4, and as to escheat, see title Copyholds, 
Vol. VIII,, p 55; Equity, Vol. N III., p 95. 

(k) See pp. 124 el seq , anic. 

(l) q'licre seems to he no reason for excluding equitable interests in copy- 
holds from the Conveyancing and Law ol Pro])erty Act, 1881 (41 & 45 Vict. 
c. 41), s. 30. 'rijo disMsions that it applied to the legal esLate before 1887 
(sec jiotc (//), p. 184, ante) are authorities that it applied and sull applies to 
eqiiilablo inteiests ; coni[aire AV tSomeiviUe atid Turner^s Contract, [1903] 2 
Ch. 583, decided on the Land Tiansler Act, 1897 (60 & 61 Vict c. 65), s. 1. 

(m) Conveyancing and Law ol Piopeity Act, 1881 (44 45 Viefc. c. 41), 

B. 30 ; see note ((;), p. 182, ante. Under the Vendor and Purchaser Act, 1874 
(37 & 38 Vict c 78), s. 4, the adiniiiistiator, where the mortgagee died 
between the 7tli August, 1874, and the 1st January, 1882, could rccoiivoy 
on ])ayiucnt otf of the mortgage, but could not transfer (see note (q), 
p. 182, ante). Formerly mortgaged freeholds devolved on the hi-ir-at-law 
ol the mod ga goo, who held them as trustee lor the administrator ; see 
Ex parte Mamfiall (1839), 9 Sim. 555; and see title Lescjiint and 
DisiRxniTTiON, Vol. XI., pp 5, 6. 

(71) "That is, if the 11101 tgage is still personal estate at th(‘ death of the 
mortgagee (Ee Loveridge, Dragion v. Loveridge, [19021 2 (I 1 . 859 ; s(‘G Flack 
V. Lonqmate (1845), 8 iieav. 420) ; but if the equity of redemption has been 
rob'ased or loreelosod in his hie, or if he has entered into ]»ossession and the 
equity of redemption has been extinguished in his life by lapse of time, 
then fre'diold property is held by the adininistrnlor lor the heir-at-law 
{Tho^nvson v. Grant (1819), 4 Aladd. 438 ; lie Lorcridge, Pearce v. Marsht 
[1904]'l Ch. 518). As to copyholds, see p. 184, ante. 
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Part VII. — Rights and Liabilities of the 
Mortgagee. 

Hkct. io Protect hk Secuntih 

Srn Skot. 1.- aijiunst the Moilijaffor. 

344. Tho lio.inp: oiititlocl to tlio full iKiiiefit of tho 

Bficiirity winch the niurt^^jigor has to give. Iiini, may protoct 

it })oth as iTganis tlie title to the mortgage'! property, am! as regards 
tho value of tlie propc'rty itself. 

As regards the title to the inortg.igod property, if the mortgagee 
has in the first iiisianco taken an eijuitahlo tithi, hut with an agree- 
ment for a legal mortgage (o), he is entithwl to have a legal inortgagti 
executed on n.^jaest, and will he allowe<l airr chiii'gcs and oxjienses 
properly incurred in preparing the moitgsgi^ ( /O : and, if the 
mortgagor has convoyed to the mortgage'!^ a defi'jtive til.lo, and 
subseipiently acquin^s an inherost wliicdi enahlen him to cure the 
defect, tho mortgagee can call upon him to 2 >'‘ideet the mortgage 
title {q). 

As regards tho value of the pioperty itself, tlio rights of the 
mortgagee posrdhly depend to some extent ujion the circumstance 
that tJio mortgagor wliih^ in jiossessi-ui is a qnost-to.miut {a\ hut, 
suhstantially, on the general jirinciple that tlio mortgagee is I'uiiLhjd 
to have the S()curity kc'.pt uuim])aired. Jlenci', ilie mortgagor must 
not deal with the proj^erty so as to diminish its valii«‘ {!)). iMortK)V(3r, 
the mortgagee, if in possession, is entitled to lay out any moneys 
necessary for tho maintenance of tho property (r). 

Apart from tho doctrine of waste (d), ilie mortgagee is (‘ntitl('d 
to restrain the mortgagor from conduct which wandd jirojudice the 

(o) See ])]). 75, 7S, ante. 

(p) Satioiwl I'loouieial UoaLof England Games (ISSG), 31 (di. D. 5S2, 
C. A. ; see p 231), post. 

{q) “ The <loctriiie of tlie I'oiirt of (Jhancery is, that if a nian contracts to 
convey, or to mortgage, or to K('tl.lc an esiiOe, and he lias not at tlie tunc of 
his contract a title to the estate, hut he attcrwanls accuiircs siicli a title as 
enables him to jierform his coutraci, he shall be bound t.v» do so ” v. 

Osborne (1857), d H. L, Cas. .‘>75. per Lord (htANWuRTir, L C.. at p 300) ; 
as to mortgages, see Smhounic v. Powell (16K6), 2 Vern. 11 ; and conijiare, 
as to sales, Taglorr. Debar (1070), 1 Cas. in Ch. 274 ; Smithy. Palicr 
1 Y. & (L Cli. (‘as. 223. The ught ot tho mortgagee to havi^ his title per- 
fected gives liim an equitable uniTest which will prevail against a sub- 
sequent incumbrancer who takes the legal estate willi notice {Jennings ^ 
Moore (170S), 2 Veni. 60t)), but not if lie takes wdtJiout n.otico (OxwieL 
V. Plihucr (1708), I3ac. Abr , tit. Mortgage (E.) 3 (7tb cd , Vol. V, 
p. fiOl)). Hut wlicre the mortgagor lias no title at all at the time of tin* 
mortgage, and gnbsequcntly aequirc.s a title, it has been doubted whether 
bis heir is bound to convoy {Morse v. Faulkner (1792), 1 Anst. 11), 

(a) See Paiiiidgey. /?ere (1822/, 5 Ik &: Aid. 604, 60.5, n. ; IJiiclman 
V. Walton (1838k 4 M. & VV. 400 ; and p. 158, anle. 

(b) Se(»p. 10(», ante, and iioi^'. (/*), ibid. 

(c) Sandon v. //ooper (1843), 6 Heav. 246 ; and as to nmairs and improve- 
ments, leo p. 240, post 

(4) Seep. 160, i.nte. 
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mortgage security (c); jind upon a mortgage of goods, wliere the 
mortgagor retains the ilglit of jiossession till default, an improper 
sale by him determines liis light, and gives the immediate right 
of possession to the mot (gagee, who can thereupon sue for con- 
version (_/'). 

HuL-.Sr.CT. 2 .Is iii/iiiit.'.t Third I’urtka. 

345. The iijortgageo is eiiiitled, as against third parties, to 
prot(^ct his own or tlui mortgagor’s title to the mortgaged property, 
and to maintain the value ol that property. Thus, if the mort- 
gagor’s title is impoached, the mortgagee may take any step 
necessary to support it (if). If he is an equitable mortgagee, and 
third jjarties with an inferior title are proposing to dispose of the 
legal estate, he can obtain an injunction to restrain thcm(/i). But 
in general lie will have to defend, at his own expense, proceedings 
brought liy third parties to impeach the mortgage security (i). 

346. As rcjgards the recovery or preservation of the mortgaged 

prop(‘Tty, the mortgagee may be entitled to bring actions against 
third per.sons either by virtue of his legal or other estate in tlie 
properly, or of his possession or immediate right to possession. 
AVhero ho is li'gal owner of tlie jiroperty he is Jade the 

proper jierson to biing actions vhicli depend on ownership (A), and 
be may be a necessary 2 )arty to such actions (/). But since the 

(<•) Tims, uruler a moitgago of tolls by tlio trustees of a road, tlie trustees 
may bo restiaincd from reducing the (oils (Ciewe (Lord) v. Edlcslon (1857), 
1 1 >e (? aS: J 9;?, 1 10, 0. A.) ; uuder a mortgage of calls, the company cannot 
make a second call and get it m first at the expense of tlie mortgagee (Ee 
Uinnber Jronivoris Co., Ex fork Wanant Fiiumce Co. (1868), 16 VV. R. 
667, C. A.) ; and where property is subject to a vendor’s lien, a sale of part 
will be icstraincd (Ee Blakelji Ordnance Co y Blakely y. Dent (1867), 15 
W. 11. 663) ; and see title Injunction, Yol. XYII , pp. 251, 2G6, 267. 

(/) i'enn v. BiUkHon (1851), 7 Exch. 152; and see title Tkovek and 
Detinue. 

(g) Goilftry v. ]Vatso7i (1747), 3 Aik. 517, 518 ; Sandon v. Hooper (1843), 
6 licav. 246, 218 ; see ]ip 236, 238, 

(h) London and County Banking Co. v. Lewis (1882), 21 Ch. D. 490, C. A. 
In general, qiuistions between the mortgagee and mortgagor can be deter- 
mined without briiigiug in third persons: where, for instauce, the mortgagee 
sues to comi»el disi'iitaiJing by a tenant in tail in pursuance of his contract, 
persons who are not parties to the contract need not be joined (Peire v. 
Buncombe (1848), 7 IJaic, 24) ; but where, as in redemption and foreclosure, 
other ]iorsoiiS claiming an interest in the equity ol redemption are 
affected, they must be made parties (Evans v. Jones (1853), Kay, 29) ; and 
see title Injunction, VoL XVJl , pp. 251, 252. 

(i) Barkery. Watkins (1859), John. 133; see p. 238, post. But where 
in an action for the execution ol trusts, the beneficiaries desire to impeach a 
mortgage by the trustees, and for that purpose make the mortgagee a 
party, he will apparently, il succosslul, be allowed his costs ; see Langton v. 
Langlo7i (1855), 7 De 0. M. & G. 30, C. A. 

(k) Thus where a restrictive covenant has been culered into with the 
mortgagee, ho is the person to sue on it so long as the t itle remains in him ; 
if the covenant is not required for the pfti^ose of his security, he should sue 
at the instance of, and on being iuderanified by, the persons entitled to the 
benefit of the covenant (Manners (Lord) y. Johnson (1875), 1 Ck D. 673). 
As to the rights of a mortgagee of a oo-owner of a mine against the other 
co-owuers, see title Mines, Minerals, and Qu aeries, Vol. XX., ip. 556. 

(l) Even though the mortgagor can sue alone by virtue of his equitable 
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hi'iieticial interest, subject to the mortgagee’s security, is in the 
mortgagor, the mortga.gor can usually sue in his own name (?w), 
and, while ho is in possession, the right to do so in certain cases is 
conferred on him by statute 

347. Whore the moitgagee is in possession of land he can sue a 
third party in trespass (o); and after eiitry, his right of possession 
relates back to the time when his right to possession accrued, so 
as to enable him to maintain an action for tres[)ass committed by a 
stranger liei’orc liis entry. This is so whether tlie morlgageo has the 
legal estate, or not ( />). Furtlior, where ho is in possession, or has 
the immediate right to possession of goods, ho can sue ior tresj)ass 
or conversion, or to recover the goods (q). But tliose actions are 
not open to him if the mortgagor is entitled under the mortgage 
to retain possession till a certain event — such as demand of pay- 
ment and delault, — and that event has not happened (r) ; tliough, if 
the mortgage is by way of assignment to the mortgagee upon trust to 
allow the mortgagor to remain in possession till demand of payment, 
the mortgagee is considered to have the right to immediate posses- 
sion upon the analogy of the case of trustee and cesiivi que tniat (a). 

ownershii), it iiki> b.* iiccossary to join tbo moitgagee ; if. Jor instaiiee, it 
is necessary for , lie b'CMl estate to be befoie (lie. eonrt , or ii aeeoniits Lave to 
he taken wlis'b should bt» madt^ bnidiiig on the mortgagee ; see Van Geldor, 
Apat^nojh d* Co. V. Sowerhi/ Vnifed Dislrid Flour ^ociely (1800), 

44 Ch. ]). 374, (\ A. 

{m) Fuhrhuqli v. Mmshall (1878), 4 Ex. T). 37, A. ; Gelder, 
]j)stviov ct' Co. V. Sotverhu Ilridfje C mied JJislrirt Flour Socirli/. supra. 

(?0 Judicature Aet, 1873 (30 37 Yiet. c. 60), s. 25 (5) ; t^uiveyanciiig 

and Law ol Property Act, 1881 (44 & 45 Vic-t. e. 41), s. 10 ; and see p, 16L 

(iiiU. 

(o) Perhaps ho can do so also it he has thb iiirnodiate right to possession 
as against liie moitgagtu', for it has hoeu aaid that a lessor at will can sue 
in trespass (Dro. Al)r.,l 2 (. Trespass/’ pi. J31) ; and seep. 159. anlc : hut li 
tlie security is by way of demise, the mortgagee cannot sue in trespass 
beloro he has entered {Whcnlvr v. MonUfiore (1841), 2 Q. B. 133, 142; 
Doe d. Parsley v. Bay (1842), 2 Q. B. 147, 156). As to trespass geuerally, 
see title Trespass. 

(p) Ocean Jcckleni awl Guaiavioe Corporalioti v. Ilford Gas Co., rjOOol 
2 K. B. 493, C. A. 

(j) Trespass, trover and detinue were all possessory actions, and th^' 
I'laiiitiif had to show either aetual possession or the nglit to imincdiatt‘ 
possession (Gordon v. Harper (1790), 7 Teim. Hep. 9; 'sec title Action, 
YoJ. I., pp. 41, 43, 44). Thus a mortgagee in possession of goods, or a 
plpdg(‘p, 18 the projior jierson to sue in trover or detinue (t^eivcll v. Ilnrdieh 
(1884), 10 App. Cas. 74, 92 ; PrClol and West of England Bank v. Midland 
JiUhl. Co., [ 1891] 2 Q. B. 653, C. A.), though the mortgagor or jiledgor, on 
tondeimff tlie money due, is entiilt*d to sue the mortgagee or pledgee in 
trover {FrauUin v. NeaU (1844), 13 M. & W. 481, 484) ; and, similarly, as 
to a vcbd(H who retains i>ossession of goods subject to his lien ( Lord v. Price 
(1874;, L. IL 9 Exeh. 54). Under the. Bills ol Lading Act, 1855 (18 &. 19 
Yiet. c. I lib s. 1, the indorsee ol a bill of lading, to whom the property in 
the goods therein niciitioned pass's, lias transferred to and vested in liim all 
riglirs of suit in respect of the goods, but apparently an indorsement by 
way of moi't.gago does not pass the property for this purpose (Sewell 
Burdick, supra, at p. 90 j ; see Burgos v. Nascimento (1908), 100 L. T. 71 ; 
and see tiiies Salk op Goods ; Trover and Detinue. 

(r) Brqdley v. Copley (1846), 1 U. B. 085. 

(8) White V. Mt}rri^ilS62), 11 C. B. 1016 ; compare Barker v. Furlong, 
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Where tlio ujortgagoe is eiiLitkxl to suo in (.rovor )io rau rocover 
as danmgos the full value of the goods (t), whether ho is or is not 
liable to account for any surplus to the mortgagor (u). 

348 . A mortgagee, generally, is cnt/ifcled to ))ring proceedings 
to ])rev('iit ilie deterioration nf })is security. Wliore the pro- 
i>erty is taken for public purposos, jiotiee to treat luust bo served on 
liiiii as well as on the inoitgngor (^/). If the prop(a'ty consists of 
li(!onseJ premises, the mortgiigee can a23peal to quarter ses.dons 
against non-renewal of the hccTice (h). A 2)rior mortgagee is also 
entithul to an injunction to j>revent the mortgiiged 2)roperty being 
taken or dealt witli by a subs^pient incuinbraiicer (cl Jiut 
the mortgagee cannot obtain an injunction unless he is prejudiced 
by the conduct complaijied of(d). 

Sect. "2,— Hir/ht to PontnesHion of tiu' Mi^rtiiufjcd rropirty. 

Suh-Sect. 1. — When the /in/ht 

349 . Where the mortgage vests tlio legal est ite in the mortgaged 
property in the mortgagee and no iirovisiuii is made for reten- 
tion ot possession by the moUgagor (e), the mortgagee' is entitled to 
enter at any time after the execution of the morigage, notwith- 
standing tluit there has been no delault on the part of the inort- 

), or that a bill of exchange has been given for the debt(//). 

(/.) Ih'ieih^ V. Koidall (]8;>2), 17 D. U37, 04:i 

(w) The W^inLfidd, [19021 P. 42, C. A., ovcmiliiig ('land(fe v. South 
Stagoidshitc Tramway (\) , [1892J 1 1^, 15. 422 ; see titlok OAMAor.s, Vol. X , 
p 344 ; 'I’liovEU AND Detincf. 

(rt) Cool'e V. London Comty Council, [ lOllj 1 (li. 604. As to the inton'st 
of iijortgagecs in a pailianieiitary deposit, see lie Potteries, Shicwsbiinj, and 
North Kales Rail Co. (1883), 2/} Ch D. 25L, A. ; and as to the position 
of mortgagees in legard to compulsory purchase, sec title Uomculsoky 
P lTROllASE UE LA^n) AND COMrENSATlUN, Vol. VL, ^ip. 66, 142 cf scg. 

(h) Garr it v. Middlesex Justices (1884), 12 Q, B. B. 620 ; see Licensing 
(Consolidation) Act, 1910 (10 Ed>v. 7 & I Geo. 5, c. 24), s. 29 (1); title 
Intoxicating Liooors, Vol. XVIIL, p. 79; and as io d of the 
niortgagoe, see ibid , ]). 103 

(c) Legg v. Mathieson (1860), 2 Giff. 71 ; Wildy v, Mid-Hants Rail. Co. 
(1868). io W. 11. 409. 

(d) Thus, if the mortgage comprises the goodwill of a husiin^RS and the 
riglit to use a niiinc, the mortgagee, if he does not intend to use the name, 
cannot prevent the assignees ot the mortgagor from using it (Jkudey v. 
Soares (1882), 22 Ch. 1). 660); and see, geiicraUv, title iNJUNCiioN, 
Vol. XVII,, p. 251. As to goodwill generally, see titles Partnekruip ; 
Tjiade and Trade Unions. 

(c) As to the effect of a redemise by the mortgagee of the mortgaged 
property to the mortgagor cither expressly or by im plication, see p. 159, 
ante, and title Landlord and Tenant, Vol. ^VllL, pp. 336, note (/), 
357, note {d). 

if) Doe d. Roylancc v. LigMJoot (1841), 8 M. & W. 553 ; Rogers v. Graze- 
brook (1846), 8 Q. B. 895 ; Green v. Burns (1379), 6 h. R. Ir. 173; and see 
p. 157. ante; title Injunction, Vol. XVIL, p. 251. But a mere power 
o: sale on default docs not, it seems,* give a right of entry except on 
default, and then only for the purpose of a sale {Watson v. Waitham (J8:15), 
2 Ad. & El. 485). It is optional with the mortgagee whether dhe laKcs 
possession or not. lie can foreclose without taking possession (Penrhijn 
(Lord) V. Hughes (n^O), 5 Ves. 99, 106). As to foreclosjp^e, see p. 21J2, post 

{g) Bramwell v. Eglinlon (1864), 5 B. & S. 30. As to jthe loss ot the 
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Where a second mortgage has been (^rt'akul by conveyance or 
the equity of redemption, and the first mortgagee does not take 
possession, the second niorlgai^^ee, since he is entitled to possessioii 
as against the mortgagor (//). has, it would seem, a similar right of 
entry (/), and certainly so if the mortgage expressly gives him the 
right (A;). 

The registered propricitor of a charge registered under the 
Laud Transfer Acts, 1875 and 1897 (/),^ may also, for the pur- 
jiose of oliiaining satisfaction of any moneys <iiie to him under the 
cliargo, at any time during the continuance of the cliargo, enter 
upon tlie liiiul cliarged, subject to the rights of prior registered 

incunihrancers [},i ). 

All incumbrancer not included in the foregoing classes has no 
right to possession of the land, but it liis cluirge is created by 
instrument under seal ho can ajipoint a receiver (//), and if his 
charge arises otherwise ho can obtain the ap|H)intiiioiit of a receiver 
from the court (o). If he does not obtain a receiver, hut obtains an 
order for sale, he is entitled to tlio rents from the date of the 
order (p). 

right by cllliixion of time, see title Limitation of Actk^ns, Vol. XIX., 
jip, Hry et he(f 

(k) lie Gordon, Kx parte Ofticial lieceiier (18S9), 61 Jj 'f. 

(/) Formojly an action ot ej(‘ctment might b(5 (Ideal ed, except as 
against a mem wrongdoer, l^y showing that the jilaintill had not the 
legal estate, where, ioi instance, thoie an outtstamimg t(Tni ; though 
an express power ot re-entry, created prior to tlie term, would pic\ail 
(J)o€ d. Butler V. Kemingloti {Lord) (1840), 8 Q. R. 420) Hut an action 
lor recovery of land is not liable io be defeated on this giound. All 
that is necessary is tiiat the plairitilf should be entitled to possession as 
against the delcndant {General Finance, ^Moilgage, and Jiueount (Ui. v. 
Liberator Permanent Benefit Jtuilding Society (1878), 10 (<h. J). 16, 24; 
Antrim Countij Land Building and invcUinent Co. v. Slewarlj [1904] 2 1. It. 
367, C. A. ; sec Campion v. Palmer, [ 189GJ 2 J. K. 445, 0. A.). Allen v. iroods 
(1893), 08 L. T. 143, 0. A., appears to lavour the old rule, hut there the 
])]aiiititf wa.s only entitled under an exe<uitory trust, and it was iie(*,(‘ssary 
lor the legal owmer to be before the court in older that the trust might be 
established against him. Feehan v. Manderille (1891), 28 1j. K. Ir. 90, so 
far as it insisted on a legal estate m the plaintiU* in ejijctiiient, is not law, 
but the decision depended on the relative rights of the plaintill' (the assignee 
of a legal mortgage) and a sub-mortgagee to whom he had assigiu'd tlie 
legal estate ; it was considered that the mortgagor ought not to ho com- 
pelled to give. p,)Ssessiou to the mortgagee in the absence of the sub- 
mortgagee. Tim dictum of North, J., in Gaifitt v. A lien, Allen v. Longstaffe 
(1887), 37 Ch. i). 48, 50, that an equitable mortgagee cannot lake posses- 
sion applies only where, as in that case, the incumbrance is by mere 
charge. As to equitable cliarg(js, see p. 83, ante. In Langlon v. Langton 
(1855), 7 l)e (J. M. & (1. 30, C. A., first mortgagees with an equitable estate 
W'cre put into ]H)sses<iun by the coui t. 

ih ) (’oinp.irij Ocean Aecidenl and Guarantee Corporation v. Ilford Cas Co., 
[1905] 2 K 0. 193, C. A. ; see p 192, post 

(/) 38 & 39 Viet. c. 87 ; 60 A 61 Viet. c. 65. As to registration of title 
generally, s**e title Real Pijoperty and Chattels Real.' 

{m) Laud Transfer Act, 1875 (;V^ & 39 Viet, c 87), s. 25. 

(n) 8eo p. 2t;i. post 

(o) ]). 201, post As to the classes (d equitable mortgages, see 
p. 74, nn^e. 

(/>) It is not clearly settled whether the eqiiitabk' mortgagee is entitled 
io rents from the date of tli(‘ order for sale or fiom the date of his 
appiieation on which the order lor sale is made. In the following cases 
the rents w^ere allowed from the date of the order for sale : — Be PoelUe, 
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3SO- Where the right of entry is to arise oii]y on default in 
payment of the mortgage debt on demand, a reasonable time should 
bo allowed for compliance with the demand ))cfore the mortgagee 
enters (a). 

Sun-SEOT 2. /urrr/> of the linjld 

351. Wlien the mortgagoti lias a right of entry and allows the 
mortgagor to remain in posHossioii, he is not l)ound to give any 
notice to tli(3 latter before entering (?>); and similarly he can bring 
an action to recover tlie land witliout any previous notice or 
demand of possession (r). Where the mortgagor lias attorned 
tenant to tlie mortgagee, the necessity for any demand previous to 

Ex pa}ie JhynoJd (1S35), 4 Dcac. & Oh. 259; Ee Tombs, EJx pmte 
Livhifj (18II5), 2 Mont. & A. 220 ; lie Birlcs, Ex purlx (Uirlott (1837), 

3 Moiit. A, A. 328 ; Rc Sonnan, Ex parte Burrell (1838), 3 Mont. & A. 439; 

Re Bearfion, EJx parte Seott (1838), 3 Mout. A. 592 ; and so, too, notwith- 
standing that the inortgag('c did not establish his title till subsequently 
{He Tecsdale avd Ex paite Thorpe ^838), 3 Mont. & A. 4*11). The 

inorigageo does not entitle himself to earlier icnts by giving notice to tho 
tenauls to ]>ay tho rents to liiin (Rc Bearson, EJx parte Ecott, supra), unless, 
oi course, his mortgage entitles him to go into possession. In Rc Kecr, Ex 
pa tie Biff Hold (1832), 2 Deac. Ch 398, the mortgagee only asked for the 
nuts from the date of the older for sale. But in Re Harvey, Ex paite 
IhfjiioJd (1827), 2 (d. ^ d. 273, it was held that the mortgagee was entitled 
to I ho produeo of the mortgaged propm ty from the time of presenting a 
petition for sale, and in Re Feavci , E r jiarte Eniiih(lS44:), 3 Mont. D. &, l)e Cl. 
080, lie was allowed tJio rents from the dale of an ordiu’ for im|iiiry as to 
title, and not only from the date when tho tith* W'as athrined and an order 
lor sale- made. lu Jle Tills, Ex patte Atxxander (1827), 2 (d. & J. 275, Lord 

L (C, held that tlio niorlgagor’s assignees in bankiujitoy took the 
rents till the actual sale, but this ruling has not been follow I'd ; and as 
to the K'port of this case, seo Rc Xorman, Ex parte But veil, supra, 

(a) Tom^‘ V. Wilson (1803), 4 H. & S 455, Ex. Ch. ; and if the demand ia 
made hy an agent, there is no default, and entry is uuJawful, until tho 
mortgagor lias'liad an opjiortunity of inquiring into the alli'giid agency 
( Moore V. Slidb’y (1883), 8 Ap]). Eas. 285, P. C.). If a mortgagee of goods 
seizes tJumi t.oo soon, the mortgagor recovers as damages, not tho value of the 
goods, but the value ol his interest in them (BHoly v. Kendall (1852), 17 
Q. B. 937 ; Chuicry v. Viall (1800), 5 H, & N. 288; Toms v. Wilson, 
supra ) ; but a preulature taking of possession does not prevent the mort- 
gagei* from taking possession in due time (Bramivell v. Eylinton (1864), 
5 11. & S. 39). As to seizure of goods under the present law, seo title Bills 
OF )S\LE, Vol. III., p. 68. 

(b) Keech d. Wainc v. Hall (1778), 1 Doug. (k. r. ) 21 ; 1 Smitli, L. C., 
11th ed., 511 ; Birch v. Wriijht (1786), 1 Term Kep. 378, 383; and see 
p. 158, ante. The court, will not interfere with the mortgagee’s right to 
possession on account oi tlie pendency of an admin istral ion action {Crowle 
V. Russell (1878), 27 W ll. 84, C". A.), or of a suggestion that the mortgage 
deed is invalid [Re Hart, Ex parte Uayly (188t)), 15 (Ti D. 223, C. A.). 

(c) Boc d. Fisher v. Giles (1829), 5 Bing. 421 ; Jolly v. Arhvihnot (1859), 

4 De (1. & ,1. 224, 236; see pp. 158, 159, ante. In Keech d. Warne v. 
Hall, supra, the moi Igagor w^as described as tenant at will, but this analogy 
is misleading, and it is, perhaps, more correct to say that he remains at 
tho wdll of the mortgagee ; or that the mortgagoi' is entitled at any 
moment to treat liim as a tiespa§scr*(Doe d. Roby v. Maisey (1828), 8 
B. & i\ 707 ; Jolly v. Aihuihnot, supra). But if by the contract tho 
mortgagor is made tenant at will, lie holds subject to the legal^incidenls 
of that relation (Re Skinner, Ex vai'tc Tern, pie and I 'lsher (1822), LGl. A .1. 
216). As to tenancie^i at will, see title liANULORD and Tenant, 
Vol. XV 111., pp. 434 el seq. 
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entry is usually avoided by express provision that the mort^^agee 
shall be entitled to enter without notice at any time after default 
111 payment of the principal nionoy (rf). 

352. When the mortgaged property is in tlie occupation of the 
mortgagor, or o[ a tenant of the mortgagor whose tenancy is not 
binding on the mortgagee (d), the mor,fcgageo exercises his right to 
possession by either entering on the land if this can be done 
peaceiibly (/), or by bringing an action to recover possession of the 
hiud (fj). 

If tlie mortgaged property is in the occupation of a tenant 
whose tonancy is binding (h) on the mortgagee, the morigagee 
exercises his right by giving the tenant notice to pay tho rent 
to him (0- 

353. Wlicro a second mortgage contains an express power for 
the mortgagee to take possession, and the mortgagee gives notice 
to the tenant to pay rent to him, this, by virtue of the agreement, 
entitles the niorigageo to the rents as against a judgment creditor, 
apart from the question of the mortgagee’s riglit to I'ecover posses- 
sion (/c); and an equifcalde mortgagee by (lepv)sit who gives notice 
to, and receives rent from, the tenant, can retain it as against him {1). 

354. If, at a liirie when the mortgagee wishes to go into 
possession, lie linds a receiver aiqioiiited by the coui't in possession, 
and the rights of prior incumbrancers have not been preserved, he 
must apply in the action in which the receiver was appointed for 
the discharge of the receiver and for liberty to take possession (»i). 
But if the existence of prior incuinliraucers is known, the order is 
made subject to, or with a proviso tliat it shall not affect their right 
to take possession (lO* Tenants will, then be jiistilied in ])aying 

(d) Doc d. Gorml v. Oll^f (1840), J2 Ad. & El. 4S1 ; Doe d. Snell v. Tom 
(1843), 4 Q. Ik 01.5; Jolh/ v. Arbitthiot (1859), 4 De (.k & J. 224, 236; 
Hletropolitan bounties Assuraiice Co. v. Brown (1859), 4 Jl. iJc N. 428; 
and as to attoririicnt clauses, see, further, p. 159, ante, llut a provision 
reserving a right oi re-entry without notice docs not convert a yearly 
tenancy into a tenancy «at will {Be Threlfall, Ex paite Queeji's Benefit 
Building Societi/ (18S0), 10 Ch. J). 274, C. X.). The mortgagee might re- 
enter notwithstanding that he had previously recognised the tenancy by 
dLstraiuiiig {Doe d. Oarrod v. (Hleijt svpra ) ; but at the present time a 
mortgagee cannot distrain for interest as lor rent in arroar ; see p. 169, 
auk ; title BistiIESS, VoI. XI , p. 127. 

(c) As to siieh tenancies, see p. 104, ante. 

(J) See titles Criminal Lvw and Procedure, Vol. IX., p 474; 
Imndlord and Tenant, Vol. Will., p. 557, 

(.;) See title Landlord and Ten vnt, Vol. XVtlL, p. 658; p. 159, ante, 

(h) As to such tenancies, see pp. J60 et seq., ante. 

(i) See Encyciopaidia of Forms and Precedents, Vol. VIll., p. 904. 

(1) Gamnion v. Palmer, [1800] 2 1. K, 445, C. A. 

{!>) Be Freeman, Ex paHe Williams (1866), 13 W. R. 564; Finoh v 
Tranter, [1905] 1 K. B. 427. As to equitable mortgages by deposit, see 
p. 78, ante. 

{m) Angel v SmitJi (1804), 9 V'Vs. 335; Thomas v. Itriystocke (1827), 4 
R\m. 04 ; Langion v. Langton (1855), 7 De G. M. G. 30, C, A. ; see Seatle 
V. Ohoat^lSH4), 25 Ch. D. 723, C. A. ; note (g), p. 167, anle\ and pp. 202, 
203, posL 

(n) l*Seton, Judgments and ^>rderrt, 0th ccl pp. 7. >9, 760; see title 
BECySTVERS. 
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their rents to the mortgagee after notice from him, and he is Sects, 
entitled to possession as against the receiver (a ) ; but if any difficulty Right to 
arises in asserting his right he should apply to the court in the Possession 

action in which the receiver was appointed (b). of the 

^ ^ Mortgaged 

Sub-Sect. 3 .— AnwunU to Possmion, Property. 

355. A mortgagee who is entitled to vacant possession of the Entry on 
property acquires possession of the whole of the property by entering 

on part, provided that the ])roperty is so bounded and defined that 
entry on part can be regarded as entry on the whole(c); but a mort- 
gagee is entitled to limit his possession to part of the property, and, 
if such is his intention, he will not be charged as being construc- 
tively in possession of the whole (d). 

Even though the entry of the mortgagee is forcible so as to be a Forcible 
breach of the Statutes of Forcible Entry {^), and subject him to 
penalties under the criminal law (/'), yet, directly he lias entered, 
his right to possession gives him the possession for civil purposes, 
and he can treat the mortgagor or any other person who is on the 
property as a trespasser (//). 

A guardian who takes an assignment of a mortgage on the Who may bo 
ward’s estate will he treated as mortgagee in possession (//). A ticatedasm 
solicitor, who pays off a mortgage for a client and receives the rents, 
receives them as agent for the client, and is not a mortgagee in 
possession (/-). 

If necessary an inquiry as to the fact of possession will be inquiry as to 
directed (A), but not where the mortgagee has admitted this on his i>o88e8sion, 
pleadings (/). 

356. When a mortgagee takes actual possession of the property, Actual 
there is no doubt as to liis iiiteiitlon to take possession, and he thcireby posscsfaiou. 


(a) Baris v. Marlborough {Duke) (1819), 2 Swan. 108, 137 ; Underhay v' 
(1887), 20 B. B. 209, 219, 0. A. 

(ft) Sfidile V. ('!hoat (1884), 25 Cli. D. 723, C. A. 

(c) Compare Low Moor (Jo. v. tJUivley Coal Co. (1878), 34 L. T. 186. 

{d) Soar v. Balbg (1852), 15 Bcav. 156. Thus, where a farm is let to a 
tenant without the'shooting or timber, a notice to pay rent to the mortgagee 
will put him in possession ol the farm only, not ol the sliooting and timber 
{Simmins v. Shirley (1877), 6 Ch. D. 173). ^ « x-n 

le) Stats. (13S0) 5 Bic. 2, st. 1, c. 8; (1.S91) 15 Kie. 2, c. 2; sec title 
Landlout) ani> Tenant, Vol XV II I., p- 557, note (w*-). 
if) See title Ouimival Law anu Procedure, Vol. IX., p. 474. 

(fl) Lows V. Telford ( 1 876), 1 App. Cas. 414 ; see Harvey v. Brydges( 1 845), 
14 M. & VV. 437 ; Beddull v. 3£aitUmd (1881), 17 Ch. D. 174, 188. But the 
jierson forcibly ejected, while he cannot recover damages for the entry, 
since it violates no civil right of his, can recover damages for injury to his 
family or his lurniture, because the entry is unlawful {lleddall v. Mattland, 
supra; Edwiek v. Hawkes (1881), IS Ch. D. 199); though, if the entry is 
peaceable, he cannot recover damages for subsequent injury occasioned to 
his goods in the course of the exercise of the mortgagee’s rights as owner 
{Jones V. Foley, [1891] 1 Q. B. 730). « 

(h) Bishop V. Sharp (1704), 2 Vern. 469, 471. ^ ^ 

(i) Ward v. Cariar (1805), L. R. 1 Eq. 29; and see title 4 genct. 
Vol. L, p. 192. 

(A-) Bobson v. lee (1842), 1 Y. & (\ Ch. Cas. 714 ; Wills v. fainter 
(1906), 63 W. R. 169. 

(1) Parker v. Watkins (;859), Julin. 133, 137. 

HX.— XXL R 
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assumes tho liability of a mortgagee in possession (»i). When he 
gives notice to tlie tenants to pay their rents to him, it is equally 
clear that he intends to go into receipt of rents and profits, and 
this, as regards the liability to account, is equivalent to taking 
possession (a). 

But if he merely receives from the mortgagor’s agent a sum 
equal to tho rents ^vhich the agent has collected, while the agent 
has not servt'd on the tenants any notice on liehalf of the mort- 
gagee, this is not enough. In order to burden himself with the 
liability of a mortgagee in possession, the mortgagee must act in 
such a manner as to substitute himself for the mortgagor in tho 
control and management of tlie estate (o), 

Wliere the mortgage deed creates a tenancy in the mortgagor under 
the mortgagee at a rent{p), this does not put the mortgagee in 
possession so as to make him liable to account to subsequent incum- 
brancers for tlie amount of the rent reserv'd (7). 

357. A mortgagee, when he has once taken possession, cannot 
give up possession (/), and usually the court will not relieve him 
of his liability by appointing a receiver ; Init in exceptional eases 
this will be done, wiiere, for instance, tho mortgagee by going into 
possession lias got into a difficulty which puls liim in an unfair 
position (.s). 

Son Sk(T. ‘1 . — Jlijlds of Moritjarjce in J'ousc 
( 1 .) limipt and Applimtmi of llenU and l^rofiis. 

358. So long as tho mortgagee allow's the mortgagor to remain in 
possession, the latter, if in occujiation, takes tho jirofits of the land, 

(w) As to tiikinft possos.sion of goods sitiialcd (m (lifforent promises, 

Be ksliok {H. Ej' parie Phdfiptt. Kx parte Alexander ( 1876), 4 ( 'Ji. J). 496 

(n) »Sco HorlorJc v Smith (1842), 6 Jiir. 478 ; and so, too, if tlio inortgag«‘»* 
gives notice to tlie tenants not to pay rent to the mortgagor. Tho mort- 
gagee must either take possession or leave the mortgagor in posscssnni 
{Heales v. jl/* J/wnYf// (1856), 23 iJeav. 401). A receiver wlio, on being dis- 
charged, continues to receive ihe rents, and pays them to tlie mortgage!', 
will become tlie agent of the mortgagee so as to put the latter into posses- 
sion {Horloel v. Smith, snpia). As to the appointment of a receiver, see, 
generally, pp 261 el seij., poM 

( 0 ) Nojjes V Polloik (1886), 32 Ch. D. 53, V. A. A mortgagee does not 
assume possos.sk)n by insuring the pioperty (IFurd v. Cartar (1865), L. Jt. 
1 Eq. 20) ; nor by merely making arrangements witli the tenants, if they 
do not leiogiiise him as landlord {ibid.). 

( 2 >) p. 159, ante 

Iq) Stanleif v, Griindy (1883), 22 Ch. D. 478 ; see Be Knight, Ex parte 
Jsherwood (1882), 22 Ch. D. 381, 302, C. A. ; though there have been several 
dicta to the contrary {Be SMJon Iron Furnace Co. (1870), 10 Ch. J). 335, 
356, C A. ; Be Kitchin, Ex piufe Punnett (1880), 16 Ch. 226, C. A. ; He 
Beits, Kx. parte Harrison (J8SJ), 18 Vh. D. 127, 135, C. A. ; Green v. 3farsh 
(1892) 2 (}. il. 330, 336, 0. A.) ; and, of course, the uioiTgagee is not liable 
in such a case to account as mortgagee in possession to the mortgagor {Be 
Beits, Ec parfe Uarrison, supra). 

{r) Be Prylhereh, Prytherch v. Williams (1889), 42 Ch. D. 690, 699. 

(s) Ooimiy of Gloucester Bank v. Rudry Merthyr Steam and House Coal 
CoUienfOo., 11896] 3 Ch. 029, i\ A. Previously it had been held that a 
raortgjj^ee in poHseHsion was enntI(Ml to lie relieved by the appointment of 
a teeSver (Tmett v. Mxon (1883), 25 Oh. D, 238 ; Mason v Westoby (1886), 
«aCk. 1). 2(»6). 
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and if only reversioner on leases or tenancies, take? the rents, in 
either case for his own use and w’ifchout JiahiliLy to account to the 
mortgagee (^). But the mortgagee on going into possession is 
entitled to take the rcmts and jirolits by virtue of the legal or 
equitable ownership which the mortgage confers upon him (a). 

As regards tenancies created before the mortgage, or created hy 
the mortgagor after the mortgage under an express or statutory 
power, the mortgagee, since lie is entitled to the reversion, (*an 
require payment to himself of all arrears of rent then existing (h). 

As regards tenancies created after the mortgage which are not 
binding on the mortgagee, he is not entitled to demand payment 
of the rents as such, but after notice from him to the tenants to pay 
the rents to liim, tluiy must not pay rents to the mortgagor, and 
they are justified in paying the rents to tlie mortgagee, since 
otherwise, on recovering possession, he would be entitled to recover 
the lents as mesne profits (c). 


(() Trent v. llaai (18.1, *5), 9 Jixcli, 14, 22; see p. 158, ante; note (y), 
p, 201, post. 

(a) See doclchurn v. Eduutnh (1881), 18 Oh. 1). 449, 457, A. As to 
tli(^ rights of a mort^iugc^e of ah advowson, see title E coles iastical Law, 
Vol. XL, p. 574. 

(b) Mossy. (J770), 1 Dong. (k. b.) 279; I Smith, L. 1 Ith ed., 

514 (rent mulor lease befoie mortgage) ; Rogers v. Jlumphreys (J835), 4 Ad. 

EL 299, .‘114 (lease made under express ])ower) ; and see title Landlord 
and Tenant, Vol. XVIIL, pp. 357. 590, note (p); and ]>p. IGO, 101, mite. 
As to h‘iises undei the statutory power, see Jif uiiin pal Permanent hivestment 
Building Society v. Smith (1888), 22 B. D 70, 0. A. ; and p. 103, ante. 
'Jlie law on those points lias not been affected by the .Indieatun* Act., 1873 
(30 & 37 Vi<'t. c. 00), s. 25 (5), or the Conveyancing and Law oi Eioperty 
Act, 1881 (44 & 45 Viet c. 41), s. 10 (Re hid, Cooye t(* Vo , Fisher v. Tlie 
Co., Knox V. The Co., Arnold v. The (Jo.^ flOll] 2 (.'’li. 223). The rule 
applies to yearly as well as oilier tenancies, and llie mortgagee can 
lecover also an increased rent which the tenant has agreed witli the mort- 
gagor to pay after the date of the moitgage (Burrowes y. Gradin (1843), 
] Dow. & L 213 ; see title Landlotid and Tenant, A'ol. XVIIL, p. 407, 
note (o) ). But it is restricted to rents proper ; it docs not extend, in a 
inortgagi^ of warehouses, to charges for warehousing goods, though called 
rents, and recoverable by st atute by distraint and sale ol tliegoods(Anite;r«on 
Y. Butler s Wharf Vo (1879), 48 L J. (cii.) 824), or to freight (y^iwlniv. Pope 
(1868), h. R 3 Exeb. 209, 275) A mortgagee is not bound by a collaterfd 
agreement between the mortgagor and the lessee under a lease created 
before the mortgage v. Jennings (1896), 06 L J. (q b.) 5); but, 

if he takes his 'mortgage with knowledge that the land is used for a 
jiarticular purpose, he cannot object to such user (Moreland v, Richardson 
(1857), 24 Beav. 33). 

(c) Pope Y. Biggs (1829), 9 B. A V. 245, 257 ; Wyse v. Myers (1854), 4 
L C. L. 11. 101 ; ifnderhay v. Read (1887). 20 Q. B. D. 2U9, C. A, ; see 
Husden v. Pope, supra. Technically the action for mesne profits 
is trespass, and requires that the mortgagee shall have been in posses- 
sion during the time for which mesne profits are claimed (see Turner v. 
VamerorCs Ooalhrooh Steam Coal Co. (1850), 5 Exch. 932) ; but upon entry by 
the mortgagee or judgment in ejectment and possession taken, his possession 
relates baiek to the date of the mortgage (8 (Ib p. 188, ante), and he can recover 
the rent accrued due within six years (see title Limitation op Actions, 
Vol. XIX., p. 97) during that period (Barnett v. Guildford (JBarI)»(1855), 
11 Exch. 19, overruling Litchfield v. Ready (1850), 5 Exch. 939; Ocean 
Accident and Gmrcmtee Corporation v. Ilford Qas Co., [1905] 2 K. ll 493, 
498, C. A. ; see Harris v. Mulkem (1876), 1 Ex. D. 31). The mortgagee 
can now insert a claim for mesne profits in his writ for recovery of possession 
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The result is that whether the leases arc or are not binding oil 
the mortgagee, he is entitled both to arrears existing when he goes 
into possession, and also to rent accruing due subsequently. If the 
tenant has paid rent to the mortgagor before it was duo, this is not 
a good payment against the mortgagee as regards rent accruing 
due after notice of the mortgage has been given to the tenant, and 
the tenant is liable to pay such rent over again to the mortgagee {d). 

359. AVlie.re a receiver has been appoinhul, the mortgagee 
obtains possession by applying for his discharge (c) : whether rents 
tlieii received by and remaining in the hands of the receiver belong 
to the mortgagee or not depends on the object of the appointment 
of tlie receiver ( / ). If he has been appointed in proceedings only 
affecting the title to the equity of redemjition, for example, in 
proceedings to administer the trusts of the will of the mortgagor {(j ) ; 
or in other proceedings in whicli the title of the mortgagee is not 
in question (/<), the mortgagee is not entitled to past rents, but only 
to rents paid after he applied to discharge the receiver (i). But 
if the receiver is appointed on behalf of incumbraneors on the 
property generally, or to settle a dispute as to title in which the 
mortgagee is interested, the mortgagee is entitled to rents in the 
hands of the receiver (j ) ; and where sequestrators have been 
appointed, the mortgagee is entitled to rents received by the seques- 
trators and remaining in their hands when he makes his claim (/.), 

360. The rents received by the mortgagee are applicable in the 
first instance in paying the curreut outgoings, such as rents, rates 
and taxes, repairs, insurance premiums and the interest on prior 

of land (R. S Old. 18, r. 2: J)uiilou v. Macedo (18!H), 8 T. L R 
43 ; sec litandreih v. (Shears, [1883J W. N. 89) ; and he will be allowed to 
prove when liis title to jiossession accrued, and to recover Iroiii the tenant 
the rents, accrued within six years before action, wliich have not been paid 
to the mortgagor. 

(d) ])e Ntvholls v. Sninida'b (187tq, L. R. f) 0. P. 580 ; Cool: v. Guerra 
(1872), L. R. 7 0. P. 132 ; but, if before tlie mortgage the tenant lias paid 
a Jump sum in satisfaction of Jill rent accruing during the term, and the 
mortgagee makes no inquiry of the tenant, he is bound by this payment 
{Green v. Eheinberg (1911), 104 L. q\ 149, 0. A.). 

(c) See pp. 157, note (g), 192, ante. 

(/) Ee Hoore, Uoare v. Owen, [1892] 3 Ch. 94, 103. 

(g) Thomas v. Jhigstocke (1827), 4 Russ. 04. 

{h) Gredey v. Adderley, Gresley v Jleathcote (1818), 1 Swan. 573, 679; 
Bee Eertie v. Abingdon (Lord) (1817), 3 Mer. 560. Where the receiver is 
appointed in a debent ure-hoider's action to whicli the moitgagee is not a 
party, and tlie debenture-hold eis arc not in fact entitled, the rents arc 
received for the mortgagor and will not be ])aid over to the mortgagee 
(Ee Lanh Secuiities Co., Ex parte Norw/ich Life Insurance H^ocidu (1894), 
13 R. 48). 

(i) J.e , after the date of service of his application (Preston v. Tunbridge 
Wells Opera House, Ltd., [1903] 2 Ch 323). 

(/) Gresleif v, Adderley, Gresley v. Ileathcoie, supra ; Ee Uoare, Uoare v. 
Owen, supra. i 

(k) Walker v. BeU (1816), 2 Madd 21, 24 ; see Tatham v. Parker (1853)^ 
I Sm. & 60(), 514; and see note (g), p. 167, ante. A receiver holds, 

facie, for the person who obtains his appointment ; thus, it is 
believ^ that a first mortgagee cannot take rents in the hands of the 
receiver for an equitable mortgagee. As to the appointment of a receiver. 
Beer furthon pp- 261 et ieq., post 
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incinubrances (/) : tlie Imlaiice is ilioii ajiplieable, first, in pay- 
ment of interest on the inor^cif^o debt and on oxpt^nses of ini]irove- 
mentsf/zO and otherwise, which the mortgagee is entitled to add 
to jn'ineipal; and secondly, in payment of the pririci])al and of 
capital expenditure added to principal (n). The mortgage', e is not 
restricted to paying his intcjrest out of the rents unless special 
provision to that effect is made by the mortgage deed(u). The 
mode in which the rents are thus applied depends on whether the 
accounts are taken with or without rests (7^). 

(ii.) (*oudnviof Business, 

361. Where the ram tgago security includes a Imsiness carried on 
upon the mortgaged pri'inises, the mortgagee on entering is entitled 
to carry on the business for a reasonable tune w^ith a view to sale (7). 
He does not tliorohy render himself liable on the existing contracts 
of the business, unless he adopts them so as to effect a novation (r), 
but he is personally liable on any new contracts into which he 
enters Is). He becomes owner of the business, and stands, as 
regards his powers, in the place of the mortgagor (0. 

(iii ) Crojts, 

362. A tenant at w’ill, wdiose tenancy is determined by the 
landlord, is entitled to such of the crops then growing as ar«3 emble- 
ments (a). Possibly a mortgagor who is by express contract tenant 
at will to the mortgagee has the same right (/>) ; but otherwise a 
mortgagor, though a 7 //u.sw -tenant at will, is not tenant at will for 

(?) Compnro the ('lonveyanciug and haw ol rroporty Act, ISSl (44 A: 45 
Viet. c. 41), s. 24 (8), as to application oi money received by a inorlgatiee’s 
receiver; Bompas v. King ^1886), 33 Oh. T). 279, C. A ; and roc p. 280, 
post. As to the appliealioii of rents in the case of a Welsh mortgage, see 
p. 88, (I Hie. 

{m) Sec p. 240, post. 

in) See the order in Wehb v. Eorke (1806), 2 Sch. &; Lef. OGl, 67C^ 

(0) Ke Belts, Kx parte Harrison (1881), 18 Oh. J). 127, 136, C. A. ; lie 
Knight, Kx parte Isherwood (1882), 22 Ch. D. 384, 392, C. A. 

(p) See p. 220, post, 

(7) Vook V. Thomas (1876), 24 W. H. 427. Similarly the court, in such a 
case, oiiu appoint a receiver and manager ; see title Keceiveus. As to 
wiiether the mortgage inidiides the business, see Wfnllej/ v. Challis, fl892| 
1 Oh. 64, C. A. ; County of Gloueester ISank v. Jiudiy MeBhyr Steam and 
House Coal Colliery Co., [1S95J 1 Oh. 629, 0. A. ; Be Leas Hotel Go., Salter 
V. Leas Hotel Co., [1902] 1 Oh. 332 ; Leney <Sf Sons, Ltd v. Callinqham and 
Thompson, fl908J I K. 13 79, C. A. ; and see p. 120, ante , and Be Bennett, 
Clarke v. White, [1899] 1 t'h 316. As to goodwill generally, see titles 
Partneksuip; Tjude ANO Trade U.NiONS. 

(r) Thus Ihe entry by the mortgagee ojicratcs as a diMTiissal of the ser- 
vants {Reid V. Explosives Co. (1887), 19 Q.15.1). 264, 0-. A.) ; contra, where 
the court a})points a receiver and manager ( Whinney v. Moss Steamship 
Co., Ltd., [1910] 2 K. 13. S13, 826, C. A. ; compare A’p Marriage, Neave dt Go., 
North of England Trustee, Debenture and Assets Corporation v. Marriage, 
Neave & Go., [1896] 2 Ch. 663, 672, C.»A.); and see title Master and 
Servant, Vol. XX., pp. 95, 96. 

(s) Compare Burt, Boulton and Hayward v. Bull, [1895] 1 Q. B. 2^6, C. A. 

{t) Ghaplin v. Young Q^o. 1) (1864), 33 Beav. 330, 337. 

(а) See titles Agriculture, Vol. L, p. 282 ; Landlord and Tenant, 
Vol. XVIII.. p. 565. 

(б) Be Skinner, Ex parte Temple and Fisher (1822), I Gl. & J. 210. ' 
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this purpose (r?), and the mortgagee on entering into possession is 
entitled to all the growing eiops (d)- The mortgagor is not, however, 
bound to account for crops which he has severed and taken 
away (e ) ; and the more cuti-ing of tlie crops converts them into 
personal chattels, so that, if the mortgagee has not taken possession 
before the mortgagor s bankruptcy, ihoy belong to his trustee in 
bankruptcy (/). 

An equitable mortgagee, who has an int('.rest entitling him to 
possession as against the morigagor (^), and who takes possession, 
is entitled, like a legal mortgagee, to the growing crops (/i); uiul 
although }u‘ has no right to possession, yet if he peaceably obtains 
j)OHsession, he, takes the crops as from that tinui (i) ; otlu*r\vise he 
is only entitled to the crops as from the date of an order for sale (i). 

Sob-Sect. 5 . ~ Leadug Potvtrn i/ Mi>Tiija<}C€ m Pom&mn. 

363. Apart from statutory or express powm*s, a mortgagee has 
no power to grant a lease without the nuirtgagor’s consent (/:), 
which will he binding on the mortgagor after redemption (/) ; but 
in the case of mortgages made since the Jllst December, 1881, a 
mortgagee who is in possi‘ssion (//?), or who lias aj)]K)iiited a 
receiver of the rents and prolits of the mortgaged jiroperty (a), has 
the same rights of leasing and accepting surrenders of leases ((^) as 
are enjoyed l)y a mortgagor in possession (p). 

8 ub- 81 'XT. G. — Liahditm of Mortgagee in Possession, 

(i.) To Jcvoiint, 

364. A mortgagee who goes into possession of tlie mortgaged 
property, and thereby excludes the mortgagor from control of it, 
is bound to account to the mortgagor, not only for the rents and 
prolits which he actually receives, but also for the rents and prolits 


(e) Keeeh <1. Hcnie v. Hall il778), 1 Doug. (k. u ) 21 ; 3[os(i v. Gallimeny 
(1779), 1 Doug. (K B.) 279, 283 ; Birch v. |{ right (178G), 1 Tcnii Bop. 378, 
383 ; see p. 158, ante. 

(d) BagtiaU v. ViJlar (1879), 12 Cli. D. 812; see title lNTEitPLEj\nER, 
Vol. XVII , p. 589. 

{e) See note (/), p. 158, ante. 

If) lie FhtUtjfs, Ex forie ^atiotlal Mercnnhle Bank (1880), 16 Ch. D. 
KM, 0. A. 

(g) See p. 190, anU. 

(k) Ee (Jordon, Ex paHe Offiein] Receiver (1889), 61 L. T. 290. 

(i) Be Fostle, Ex parte Bignold (1835), 4 Deae. A. (3i. 259. 

il) A eonsent under seal is not. necessary to ])reelu(lo the mortgagor 
from repudiating a legal deiinsc by tJie mortgagee {(Jhatmian v. iSnnlli, 
[1907J 2Ch. 97, J02). 

(l) See title Laxploru axi> Tenant, Vol. XVIII., p. 358. Such a lease 
is binding, however, on apui’chaser from the mortgagee ((7iup/w an v. Smith 
supra). 

(m) See Conveyancing and Law' of Property Act, 1881 (44 & 45 Viet, 

c. 41), «. 18. • 

{n) (Conveyancing Act, 1911 (] & 2 Geo. 6, c. 37), s. 3 (11). 

(o) Ibid., s. 3 (2). A mortgagee in whom tlie legal estate in the reversion 
is vested can ao(*.ept surrenders apart from this Act ; see title Landlorp 
ANP HiNANT, Vol. XVIIL, p. 547. For a form of surrender to a mort- 
gagee, aee Encyclopaedia of Forms and Precedents, Vol. VII., p. 670. 

(]>) For these powewi, W 'i pp. 163, 166, mte. 
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which, but for his wilful default or neglect, he might have Sect. 2. 

received (3); that is, for everything which ho has received, or Right to 

might or ought to have received, while he continued in possession (r). Possession 
The rule applies both to tangible property and to the goodwill of a of the 
business (s), and not only to rents and profits — such as the rents Mortgaged 
and profits of land, the profits of a business (i), or the royalties from 
a patent {ii ) — but also to the carjms of the mortgaged property {?•). 

It is based on the principle that, since the property is only a security 
for the money, the mortgagee must be diligent in realising the 
amount due in order that lie may restore the property to the 
mortgagor (tv). But he does not account for profits arising from 
business done in connection with the mortgaged pi’emises which do 
not arise from the premises (j:). 

The mortgagee accounts on the like footing to all persons How far 
interested in the equity of redemption, and he lemains liable to rule applied, 

(q) TIitghes v. WilHamn (1806), ]2 Ves. 493 : Quancll v. Jkclford (1816) 

1 Madd. 260, 274 : Bowe v. Tl ood (1822), 2 .lac. & W. .553, 556 ; Wdlunm v. 

Frice (1824), 1 ISim. & St. 581, 587 : Farlin^on v. Uanbury (1867), L. li. 

2 H. L. 1, 14 ; Baiional Bank of Avsiralasia v. Vnited Unmhin-iland and 
Bmid of Hope Co. (1879), 4 App. Cas. 391, 409, P. C. ; Gaskell v. Godina, 

[1896J 1 Q. H, 669, 691, C, A. There is an eaily decision to the contrary 
(Anon. (1675), 1 ('as. inCh. 258). As to .‘iccounts between mortgagee and 
mortgagor generally, see pp. 215 et seq., post 

(r) CJmphn v. Young (No. 1) (1864), 33 Beav. .3.30, 337. The usual form 
of Older is for an account of the rents and profits of the hereditaments com- 
prised in the mortgag(^ received by tlie mortgagee, or by any oilier person 
for Ihe Older or use of the mortgagee, or which, without the wilful aofault 
of (ko morigagoe, might have been so received (3 Seton, .ludgments and 
(Jrders, 6tli ed., p. 1896) ; see note to llarnard v. Webster (1725), ('as. temp. 

King, 53 ; and see pp. 219 et scq., 288, post. 

(s) Mayer v, Murray (1878), 8 Ch. D." 424. Possibly, where stock ia 
mortgaged, and Ihe mortgagee makes a ])rofit by selliug and repurchasing, 
he must account for tins; see Langton v. Waite (1869), 4 Ch. App. 

492. 

{t) (liapUn T. Young (No. 1), snpra. 

(n) But a co-(jwuer of a patent, who is also mortgagee of the share of 
another co-owner, while bound to account to his mortgagor for royalties, 
need not account for the profits derived from his own use of ilie patent, 
since he is entitled to this use as co-owner (Steers v. Bogers, [1892] 2 Ch. 13, 

C. A. ; compaie JIcyl-Dta v. hkhnunds (1899), 48 W. li. 167). As to patent 
rights, s(‘-e title Patents anp Inventions. 

(v) Tlius if the assignee of a judgment debt issues execution on it, and 
thereby in effect goes into possession, but omits to proceed with the execu- 
tion, w^lierehy the debt is lost, he must ai'cciiut for it ( Williams v. Price, 
supra) : so, also, must an assignee of a debt who is emjiowered to sue (Ex 
parte Mine (J7S8), 2 I'ov, Kq. ('as. 63, 75); but not a mere equitable 
assignee (Glyn v. Hood (1860), 1 l)e G. P. & J. 334, 348, C. A.). \Vlicre a 
lease is lorfeited throiigli the default of the mortgagee, ho is table (Perry 
y. Walker (IHtjf}), 3 Kip Kej) 721). An aecoiuit against a mortgagee 
in possession who has sold is on the footing of will id default (Mayer v. 

Murray (1878), 8 (9i. D. 424 ; Salional Bank of Aiistrahsia v. United 
IfanddnATand and Band of Hope Vo.,^8vpra; 3 Seton, Judgments and 
Orders, etli ed., p. 1958). ' 

(w) Kensington (Lord) v. Bourerie (1855), 7 Do G. M. & G. 134, 157, 0. A. ; 
see Sherwin v. Shakspenr (1854), 5 fie G, M. & G. 517, 530, 0. A. * 

(ac) White v. City of London Urewery Co. (1889), 42 Ch. J). 237j C. A. 

(profits of mortgagees as brewervS from sale of beer to tenant to w hom they 
bad let the premises), • 
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account iiotwithstandinpj that he has assigned the mortgage (?/), 
unless he has assigned it under the order of the court 

The rule applies to a mortgage by way of trust for sale, and 
the mortgagee accounts as mortgagee in possession from the time 
wdien he enters into possession, hut not before («). 

But the rule only applies when the mortgagee enters in his 
character as mortgagee, so that he knows tliat he is in possession and 
ehargeahle accordingly (/>). Hence one who enters as a purchaser, 
and wlio, on the sale going off, has a lien for purehase-money 
wliich lie lias paid, is not liable to account as mortgagee in posses- 
sion (c) ; and a mortgagee can escape the liabilities of a mortgagee 
in possession by entering as agent for a prior incumbrancer, but 
not, it seems, as agent for the mortgagor {d). 

365 . When the mortgaged property is let at the time of tlie 
mortgagee taking possession, he is charged with the rents at the 
rate reserved (t*), provided that he could with due diligence have 
recovered them(^). When the property is not let, lie must use 
duo diligence to let it(/7); and, if it remains iinlefc througli his 

^(y) Ui)ide \, liMe (1841)^ Tl l’ I (on.) 2G ; Nall v. linvard (1886), 33 
Ch. D. 430, C. A. ; seo VennhleH v. Foyle (1660), 1 Cas. in (^h 2. 

(;?) Nall V. Upward, supra. 

(a) Beare v. Prior (1843). 6 Bcav. 183. The morigag(‘o accounts aa such 
and not as trustee {Chambers v. Ooldwin (1801), 5 Yes. 834, 837 ; (1804), 9 
Ves. 2.) 4); and as 1<> such mortgages, see Ue Alison, ffohnsan v. Mounsey 
(1870), 11 ('']). 1). 284, C. A. ; He Netiopolis and Counites Permanent Invest- 
merit lluildhuf Society, Oatficld's Case, |10111 1 Th. 698. As to a trustee’s 
liability to account/see title Tiu-sts and 'riti' sticks. 

(b) i^arkitisoa v. Ilanhury (1867), L. It. 2 H. Ji. I, 14 : Thus a mortgagee 

ill occupation as tenant does not account as mortgagee in possession {Paqe v. 
jAiiwood (1837), 4 C’l & Fin. 399, 434, H.. L. ; c<nnparo Moron y v. C'Deo 
(1809), I Ball B. 109, 117); nor docs a niortgagco of llic inberitaiico 
Avlio IS in possession as jmrcliaser of the hie estate {Wliilbread v. Smilh 
(1854), 3 Do (J. M. cNc (J. 727, 741, C. A. ; compare Kensington {Lord) v. 
liourene (1855), 7 De (I. M k. 134, 144, C. A. ; and see lUennerhasscttv. 
Day ( 1 812), 2 Ball 104, 125). But w'hcrc a Umancy is created in favour 

of the mortgagee alO'r a sccoml mortgage, the prior mortgagee accounts as 
mortgagee in ])ossessinn to the second mortgagee {Gregg y. Arrott (1835), 
L. G. temp. Sugd. 246). 

{c) Parkinson v. N anbury, supra, where, however, the contrary decision 
in Adams v. Swordcr ( 1864), 2 De < i. .1. &r. Sm. 44, 60, (\ A., was not. referred 
to. A vendor in possession, willi a lien foi the unpaid imrcliasc-money, is 
not ordinarily eliargeablo as inorlgageo in possession {Sherwinv. Shakspear 
(1854), 5 De G. M. & G. 517, <■ A ) ; though ho may become so eliargeablo 
by insisting on retaining possession when ho might properly give it up 
{Phillips V ,' Silvester {1^12), HC\}. App. 173 ; see titles Equity, Vol. XIII., 
p. 99 ; Likn, Vol. XIX., p. 15; Sale of Land). 

(d) He M*Ktnley's Estate (1873). 7 J. R. Eq. 467, 470. Tlie mortgagee 
must account, notwithstanding that the agent who received the rents is 
de,ad {Koyes v. Pollock (1885), 30 (3i. D. 336, (\ A ). 

{e) Trvnte&ton {Lord) v. Namdl (1810), 1 Ball & B. 377, 385. 

{/) Noyes v Pollock (1886), 32 Gh. D. 53, 61, G. A.; see Brandon v. 
Brandon (1862), 10 W. R. 287. A mortgagee must use the usual means to 
recover the rents, if they are likely to prove effeetnal {Bucks {Duke) v. Gayer 
(1684), 1 Veru. 258) ; but he is not bound to distrain on goods of a stranger 
which u^ay be, on the demised premises {Cocks v. Gray (1857), 1 Gilf. 77; 
title Dlstuess, Vol. Xf., p 139). Eor recent restrictions on the right of 
diHtres|, see ilie Ijuw of Uisiress AineiidmenL Act, 1908 (8 Kdw. 7, c. 53) ; 
title DiSTRESrt, Vol. Xl.» p. 143 

(9) it bae been said that the lent obtained will be deerm-d to be the sanio 
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default, lie is charged with the rents which onpjlit to have been Sect. 2 . 
obtained (//). If by obtaining an advantage for himself (?), or by Kightto 
underhand dealing witli the tenant (A:), or liy wantonly changing Possession 
the tenant (/), the mortgagee lets tho ])roj)erty at loss tlian tlie full of the 
rent, he is cliarged with the full rent. Mortg^ed 

if the mortgagee goes into actual occupation himself (///), he will 

1-1 1 'ii 1 ./..nil - 


be charged with a fair occupation rent(u); but he is not to he MoTt^utri.o in 
charged a higher rent on account of iiiiprovoinents eliected by 
himself, unless ho is allowed the expense of the improvoments (o). 

The mortgagee is not liable for rent while the property, from its Property 

ruinous condition or otherwise, is incapable of beneficial occuiia- 

tion (p\ occupa ion. 

366. A mortgagee, if he has surplus rents in hand after satisfy- Liability to 
ing his interest, can pay them to the mortgagor, provided that he subsequemt 
has received no notice of any aubsetpient incumbrance, and neither {j^^ncpr 
be nor the mortgagor is liable to account for them to a sub- 
sequent incumbrancer ((/) ; but so soon as the mortgagee has 

for tho whole time of poKscssion, unless the mortgagee shows tho contrary 
{BlacUock v. Barnes (1725), Cas. iemp. King, 53). 

(7i) Tho burden of proving wilful default is, in the first instance, on the 
party charging it ; but if he shows that the premises wore callable of being 
lot, and w ere lelt vacant, the burden is shifted, and the mortgagee must prove 
that no tenant could bo obtained (Metcalf v. Campion (1828), 1 Mol. 238 ; 

Brandon v. Brandon (1802), 10 W. 11. 287). The mortgagee, it resident at 
a distance, is ]ustified m acting on the advice of an agent as to letting 
the piopeity (Brandon v. Brandon, snpra). If tho mortgagor is a party 
to any act to iirevent the lett ing, this is an answer to the charge of willul 
delaiilt (A/c/cu// V. Campion, supra) : if he knows that the property is 
let at an undervalue, he should give notice of the fact to the mortgagee 
(Huqhes v. WUharns (1800), 12 Ves. 493)^ 

(i) White V. Citif of London Brewery Co. (1889), 42 Ch. I). 237, C. A. 

(where brewers who were mortgagees let a public-house wdth a tied-house 
covenant). 

(Jc) Metcalf v. Campion, supra. 

(l) Uiighes v. Williams, supui. Similarly if the mortgagee turns out, 
or refuses to accept, a suitable tenant (Anon. (1082), 1 Vern. 45). 

(m) See Trulock v. Ilohey (1846), 15 Sim. 265, 273; Shepard v. Jones 
(1882), 21 Ch. D. 409, 475, C, A. Unless tho mortgagee admits occupation, 
an inquiry will be directed (3 Seton, Judgments and Orders. 6tli od., 
p. 1959). The mortgagee is not chargeable with an occupation rent on 
the ground that, on selling the property, he has let the purchaser into 
possession before the date for completion (Shepard Jones, supra). 

(n) Metcalf V. Campion, supra; Fee v. Cobine (1847), 11 I. Eq. E. 

400,410; Marriott v. Anchor Beversionary Co. (1801), 3 De (S. F. & J. 

177, 193, C. A. In Trimleston (Lord) v. Uamill (1810), 1 Ball & B. 377, 
it was said that the mortgagee would be charged with the utmost value 
the property was found to be worth ; but this statement is too wide. 

If the mortgagee occupies under a lease from the mortgagor, he is charge- 
able only with the rent reserved if the amount is proper, notwithstanding 
that the lease is set aside (Qubbins v. Creed (1804), 2 Sch. &; Lcf. 214: 

Webb v. Borke (1806), 2 Sch. & Lef. 661, 674). 

(o) Bright v. Campbell (1885), 54 L. J. ^CH.) 1077, C. A. 

(p) Marshall v. Cave (circa 1824), 3 L. J, (o, s.) (cn.) 57. 

(q) This is in accordance with the rule that the mortgagor is not Ijound to 
account for rents which the mortgagee allows him to receive (see p, 158, 
ante ; Drummond v. St. Albans (Duke) (1800), 6 Ves. 433, 438). Tfe rule 
applies to a mortgage for a teim* (Oresley v. AdderUy, Oresley v. Eeathcoie 
(1818), 1 Swan. 573, 679), and of a life estate {Colmany. St, Albans (Duke) 
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notice of a fiul:‘6equent inciinil ‘ranee entitling such incumbrancelr to 
the rents and profits, he will ho liable to thesni)sequent incumbrancer 
for any surplus rents ])aid to the mortgagor (r). 

Where separate )>ro])c.rtics subject to siqiarate mortgages are 
included in the same lease, tlio rent is apporti<med between the 
two mortgagees, nntwil.hsl.[indiiig that by error the whole has been 
reserved to one of Ihom (s). 


(ii.) To KurnUe Kcjniirs. 

367 . Tlie liability of the mortgagee to keep the mortgaged 
premises in repair depends on tlie considerations that by taking 
possession lie has excluded the mortgagor from control of the 
])i-operty, and tliat the rents aie the proper fund out of wdiich to pro- 
vide for repairs. But the mortgagee is not judged by tlie degree of 
care which a man would take of liis own property, lie is cliargeable 
in respect of gross negligence (f), and he must— at any rate to 
the extent of surplus rents in liis hands after the interest due 
on his mortgage is satisfied — do such repaiis as aio required to 
maintain the premises in a proper state of preservaiion (^0- On 
a pWwid /iin'd case being made out, an inquiry as to deterioration 
will he directed (h). But the mortgagee is not bound to keep the 
premises in as good repair as lie found them, and when he has 
done ordinary repairs, he will not he charged with deterioration due 
to the lapse of time (c) ; nor, where the buildings are in such a 
state that a prudent owmer would pull them down and rebuild, is 
the mortgagee bound to do this f <7). 

(1796), 3 Ves. 25) ; anil notwUhMamling that a rooc^ivcr is in possession, 
appointed otherwise than on l)ehalf ol tlie niortf^ag^e (Flujkt v. Camac 
(1856), 25 L. J. (ciT.) 654). It applies also to receipt l>y tbo niorlgagor’s 
trustee in bankru])tcy. unless he has retiiineil the rents in violation of 
an agreement to apply them in payment of inteiest {J:x pnde Caluell 
(J828), I Mol. 250). 

(r) Berncy v. Sewell (1820), I .lac, & W. 647, 650 ; Archdeacon v. Bowes 
(1824), 13 Price, 353, 368 ; see Maddoek's v. Wren (1680), 2 Itep. Th. 109 
[209]; Holton V. Lloxjd (1827), J Mol. 30, 31 : Vlmk v. Cook (1849), 3 
J)o (1. & Sm. 333, 336. A second jncuniliranccr foitifies his title to receive 
surplus rents by taking proceedings to eiilorce his security {Barker v. Vah 
erajt, Dunn v. Same (1821), Madd. (;. ij, 12) ; but when} his mortgage 
is by conveyance of the equity ol redemption, such proceedings are not 
necessary ; see pp. 76, 190, aiik 

(«) Jlarryman v. Collins (1854), 18 Beav. 11. 

{t) Wrayg v. Denham (1836), 2 Y. & (j. (kx.) 117; and if his default may 
cause the lorfeitiire of leasehold pioperty, he is bimnd to act as a provident 
owner, and do what is necessary to prevent the lorfeitiire (Berry v. Walker 
(1855), 3 Kq. Kep. 721). As to de]uociatioD of a ship owing to improper 
working by mortgagees, see Marnott v. Anchor Iteversionani (Jo. (1861), 
3 He (;. l\ & ,1. 177, C. A. 

(а) liicimrds v. Morgan (1753), 4 Y. & 0. (ex.) 570 (Appendix): see 
Moore V. Bainicr (1842), 6 Jur. 903, 

(б) See 3 Seton, Judgments avd Orders, 6th ed , p. 1960; compare 
Batchelor v. Middleton (1847), 6 Hare, 75, 85, where an inquiry was 
directed ^whether the mortgagee, to the damage and injury of the mort- 
gagor, had allowed buildings to fall down. 

(e) v. Smithies (1792), 1 Anst. 96 ; Wragg v. Denham, supra. 

(d) Moore v. Pamter, supra ; and the mortgagee must ubt pull down 
huiWings {Sandm v. Booper (1813), 6 Beav. 240), except to substitute new 
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368. The mortgagee must not burden the equity of redemption 
BO as to make it more diflScuIt for the mortgagor to redeem (^), and 
on redemption he must be able to hand back the property as far as 
possible in its original condition. Hence, he must not make a 
large outlay on permanent improvements unless he obtains the 
mortgagor’s consent, or unless the mortgagor, after notice, 
acquiesces (/), nor may he change the character of the pro- 
perty, even though such change constitutes an improvement (rj ) ; 
but he may make reasonable improvements without notice to the 
mortgagor (//). On the other hand, the mortgagee is not bound to 
rebuild or to lay out large sums beyond the rent, for this would be 
to lend more money upon, perhaps, a deficient security (i). Expen- 
diture properly made is allowed to the mortgagtic in his accounts ij). 

(iii.) For IVasie, 

369. A mol’tgagee who takes the legal estate in fee simple 
becomes the absolute owner at law, and hence he cannot, in 
strictness, commit waste (/ j); but in equity he is subject to the rule 
that he must on redemption give back the property unimpaired, 
and, therefore, unless his- security is deficient, he cannot destroy 
any part of the inheritance ; if he does so, he must make good the 
loss to the mortgagor in taking the accounts (1). 

370. A mortgagee in possession has statutory power (///) to 
cut and sell timber (//) and other trees ripe for cutting, and not 
])lantod or left standing for shelter or ornament ; and lie may 
contract for any such cutting and sale, on the terms of the contract 
being completed within a year; but the power may be varied or 
excluded by the mortgage deed. Tlie proceeds of any such cutting 
or sale are applied as rents and prolits. 

When the statutory power (wi) does not apply, the mortgagee of 


buildings for decayed old buildings without changing their purpose {Mar- 
shall V. Cave {circa 1824), 3 L. J. (o s.) (on.) 57). As to iusurance by me 
mortgagee, soepp. 122, 123, avle. 

(e) The mortgagee must not improve the luorigagor out of his estate 
{Sandoii v. Hooper (1843), 6 Beav. 246). 

(0 SnndoHi v. Hooper, supra , Shepard v. Jones (1882), 21 Ch. D. 460, 
479, C. A. ; compaie Gubbins v. Creed (1804), 2 ISch. & Lef. 214, 227. 
Mere notice does not affect the mortgagor, if he does nothing : there must 
be some specific sign of acquiescence {Shepard v. Jones, snpra), 

{g) Moore v. Fainter (1842), 6 Jur, 903 (where shops and malt-houses had 
been converted into a warehouse) ; see Bright v. Campbell (1886), 64 L. J. 
(cm) 1077, C. A. 

(A) Shepard v. Jones, supra. 

(t) Eichards v. Morgan (1763), 4 Y. & C. (ex.) 670 (Appendix). 

( j) p. 240, post, 

{ic) As to the liiibility of the mortgagor for waste, see p. 160, ante. 

(2) MiUell V. Dareif (1862), 9 Jur. (K. s.) 92 ; see AV Yates, Batchcldor v. 
Yates (1888), 38 (Ti. D. 112, 117, C. A. As to the rights of a mortgagee in 
possession of mines, see title Mines, Mij?ehals, aj^d Quarries, Vol. XX., 
pp. 618, 619, 639, 555. 

(m) See the (Conveyancing and Law of Property Ad, 1881 (44 Viet, 
c, 41), s. 19 (1) (iv.). • 

(«) As to limber, see titles Agkiculture, Vol. h. pp. 295, 296 ;*Land- 
LORD AND Tenant, Vol. XVllL, p. 431. , 
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the fee simple may cut limber by virtue of his ownership without 
committing waste at law ; but in equity he will be restrained unless 
his security is defective (o). In tliat case he may cut the timber 
and sell it(j)), provided he applies the proceeds in payment of 
principal and interest (7). 

A mortgagee in possession of agricultural land is liable for 
damage occasioned by his gross negligence in regard to cultiva- 
tion (;■) ; and ht^ sliould take pro])er means for preventing damage 
by strangers ; but he is not liable for waste committed under a 
eiaim of right which he has not authorised (s). 

371. Waste committed by the mortgagee w'hich is not justified 
by the terms or the deficiency of his security, in addition to render- 
ing him liable to an injunction, may be a ground for depriving him 
of possession, either by replacing tlie mortgagor in possession or by 
the appointment of a receiver (t). 

Sect. 3. — As regards Ikeds. 

Sub-Sect. 1. — Right to Cnstodg. 

372. A mortgagee who takes the legal estate in fee simple has 
the right, as o\mio]' of tlie inluiritaiice, to the custody of the title 
deeds (u), Jind it is his duty to see that these are lianded over to 
him : otherwise he may be postponed to a puisne incumbrancer w'ho 
lends his money on the faith of the deeds {(>). 

Jjut a mortgagee for a term lias no such right : the title deeds 
go to him who has the inheritance in preference to a termor, 
however long the term (c); and if the security takes the form of the 
creation of a mortgage term, the mortgagee must obtain delivery 

( 0 ) Wilhrin(fhn v. Banks (172^‘j), Cas. /m/>. King. 30. 

(p) Millett V. Daveg (1862), 31 IJoav. 470, 476. 

(q) Farrant v. Lovel (17r»0), .*{ Atk. 723. 

(r) Wragg v. Der^am (1836), 2 Y. & (k (ex.) 117. 

(ft) Anon\ (1823)71 L, .7. (o. s.) (oif.) 119. 

(1) Hanson v. JUeibg (1700), 2 Vern. 392. 

(a) liarrinqionY. Price (1832), 3 B. & Ad. 170 ; Smith v. Chichester 
2 Dr. & War. 393, 401; and see Heath v. Crealoek (1874), 10 Uh. App. 
22, 32. Tli(? mortgage gives IIm*. mortgagee a property in all iLe deeds 
relating to the mortgaged land (A«if tow v. (1868), 3 H. 6i N. 220 , 
222 ). Hence a mortgagee with a good title, to wliom a forged copy ot a 
genuine deed has been delivered, can recover the genuine deed from a sub- 
sequent incumbrancer {ibid.) In Davies v. Vernon (1844), 6 Q. B. 443, 
447, it was suggested that, though it was a mortgage in fee, yet if the deeds 
remained with the mortgagor, he niiglit lawfully retain them in respect of 
his equity of redemption as against the mortgagee. This was said obiter, 
and was probably wrong. The dticision wat* that the mortgagor could 
recover the deeds from a stranger. To avoid any such question it was 
formerly usual to insert in mortgages a special grant of the title deeds, and, 
if the dictum in Davtes v. Vernon, supra, was right, this would stiU be 
necessary; see Sugdon, Law of Vendors and Purchasers, 14th ed., p. 442. 
For a form of agreement in cirouuAtances where the deeds are not held by 
the mortgagee, see Encyclopaedia of Forms and Precedents, Vol. VIIL, 
p. 920. As to registered chargev^, pp^ 34 f>i 

{b) pp, 330 , 342, post. 

(<?; Aistin V. Vroome (1842), ( ar. M. 663 ; Hunt v. Elmes (1860), 2 
De Q, F. & J. 578. C. A. 
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of the deeds at the time, or else take a covenant for delivery. He Sect. s. 
will not be able to enforce such delivery after the mortgage (d), As regaids 
unless there was an implied agreement that they should be delivered Title Deeds, 
up (r). 

373. When the proi)erty is in settlement, the legal tenant for iiiphtas 
life in possession is entitled to tho deeds (/), and a mortgagee of ^^^ween 
the life estate has tho same right ; moreover, the life estate confers 

the right to them as against a mortgagee for a term, and when moitgagee. 
they have been brought into court for the purpose of raising 
portions by the creation of a mortgage term, they will, after the 
mortgage has been executed, he delivered out to the tenant for 
life(ry). 

374. As beUeeii co-owners, whoever of them obtains the deeds Right as 

is entitled to hold them, subject to the right of the others to have between co- 
the deeds produced (h ) ; accordingly, a mortgagee of the interest of 
a co-owner is not entitled to the custody of the deeds as against 
another co-owner who has them in his possession (?). 

375. As soon as the statutory power of sale has become exercis- Right when 
able, the mortgagee can demand and recover from any person, other power of sale 
than a person entitled in priority to himself, all the documents of 

title which a purchaser under tlie power of sale would be entitled to 
recover from him ( /). 

376. An equitable mortgagee by deposit of deeds (/r) is entitled to Right of 
retain tlie deeds until payment or tender of the amount due on his equitable 
security, and till then the mortgagor has no direct claim to recover ^ ^eSt 
the deeds ; but it a proper tender has been made and refused, the ^ * ' 
mortgagor can, in a redemption action or other suitable proceeding, 

obtain an order for delivery of the deeds on payment into court of 
a stated sum sufficient to cover principal, interest, and costs (/). 


{(i) Wiseman v. Westhnd 1 Y. & J. 117 ; see Knight v. Knight and 

l^Iatthew (1832), 1 L. J. (cii ) 125 Primd facie a person in possession 
under a title, which gives a freehold interest at tho least, has a right to the 
custody of the title deeds (Strode v. Bhickhume (1796), 3 Yes. 222, 226). 

(e) Stokes v. Stokes, [1886] W. N. 184. 

(/) Gamer v. Ua 7 bnijngion (1856), 22 Beav. 627: see Sugden, Law of 
Vendors and Purchasers, 14th ed., p. 445, n. As to the custody of deeds as 
between tenant for life and trustees or remaindermen, see titles 
iSHTTLEMENTS ; TRUSTS AND TRUSTEES. 

(H) Jenner v. Morris (1866), 1 Ch. App. 603, where the tenant for life 
had previously taken the deeds abroad, and a special order was made for 
his giving security for safe custody and production ; see, further, title 
Settlements 

(h) Foster v. Crabb (1852), 12 C. B. 136 : Wright v. Bobotham (1886), 33 
Ch. D. 106, C. A. ; Sugden, Law of Vendors and Purchasers, 14th ed., 
p. 443 ; see Lamberi v. Rogers (1817), 2 Mer. 489. 

(i) See Yea v. Field (1788), 2 Term Rep. 708, though the actual decision 

in that case may not have been correct (see Sugden, Law of Vendors and 
Purchasers, 14th ed., p. 441). . 

(f) Conveyancing and Law of Property Act, 1881 (44 & 46 Viet. c. 41), 

e. 21 (7) ; that is, apparently, the deeds which the purchaser could recover 
from the holder of wiem after the sale. • 


(k) See p. 78, ante. i 

(?) Bank of New South Wales v. O'Connor (1889), 14 App. Cas. 273, 283, 
P* C. ; see Mills v. Finlay (1839), 1 Beav. 660, « 
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Shot. 3. 877. A mortgagee who has taken a bad title and is compelled to 

All awards deliver up the deeds can keej) the mortgage deed, so as to be able to 
■TOelteeds. avail himself of the covenant for payment (/«)• 

Sub-St3(’T. 2 . — Liability for Prothidion. 

378. When the mortgage has been made after the 31st December, 
1881, the original mortgagor, and any person deriving title under 
him or entitled to redeem the mortgage, so long as his right to 
redeem subsists, is entitled from time to time, at reasonable times, 
on his request and at his own cost, and on payment of the 
mortgagee’s costs and expenses in this belialf, to inspect and make 
copies of or extracts from the documents of title relating to the 
mortgaged property in the custody or power of the mortgagee. 
This right cannot be excluded by contract (?0- 
Apart from the above statutory provision, a mortgagee, when the 
day fixed for redemption is passed, is not bound to produce the deeds 
to the mortgagor except on payment of all moneys secured by the 
mortgage (o) ; and he can refuse to produce the deeds in proceedings 

(m) 0])ie V. Godolphln (1720), Free. Ch. 548. 

{n) Convey aiicing and Law of Pioperty Act, 1881 (44 & 45 Viet. c. 41), 
BB. 2 (vi ), 16 ; see Amistiong v. Duon, [lOllJ 1 1. K. 43.5 Apparently, 
where the lias suh-inoiigaged, he must ariaiige for production 

by the 8ub-inortgago4‘. ; see Itoqcrs v. Kogers (1842), 6 Jur. 497. As to 
possession of doc.uineuts for the purpose ol disv'overy, see title Dis- 
covery, iNSi’Ei^TiON, AHT> Interroc.atories, Vol. XI , p. 85. Docu- 
ments in the possession of a soheitor are under the control of his 
client {FenwuLc v. Feed (1816), 1 Mer. 114; PAigli v. Person (1819), 7 
Price, 205, 207). A director of a mortgagor company cannot insist on 
inspection under the Conveyancing and Law ot Property Act, 1881 
(44 & 45 Vict. c. 41), fl. 16 (Buni v. London avd South Wales Coal C7o., 
[1890] W, N. 209). Whore the moitgagor is bankrupt, the mortgagee can 
be required to produce the deeds in bankru])tcy proceedings (J^ankruptey 
Act, 1883 (46 & 47 Vict. c. 52), s. 27 ; Pe Whitey kjr inirte Caldecott (1830), 
Mont. 66; Pe Marl's' Trust Veed [lSG(y)y 1 Ch. App. 429). Production of 
dcfids on which an equitable lien is claimed can be required under the 
Evidence Act, 1851 (14 & 16 Vict. o. 99), s. 6 {Owen v. Nichson (1861), 7 
Jur. (n. s.) 497). As to production of the deeds on a sale by the court, 
see Armstrong v. Dixon, [1911J 1 1. R. 435. 

(o) Browney. Lockhart {ISM)), 10 Sini.*42t) ; Greenwood y. Bothwell {ISii), 
7 Beav. 291 ; Cannock v. Jaiuucy (1853), 1 Drew'. 497, 507 ; Chichester v. 
Donegatl {Marquis) (1870), 6 Ch. App. 497 ; see Senkonse v. Earl (1762), 
2 Ves. Son. 450 ; Smrke v. Moniriou (1835), 1 Y. 0. (ex.) 103 ; Jones v. 
Jones (1853), Kay, Apifendix, vi. Latmery. Neate (1837), 4 Cl. &Fin. 570, 
H L., which appears contra, was explained in Browne v. Lockhart, supra, and 
Glover v. Hall (1848), 2 Ph. 484, 490. Payment into court of the utmost 
amount due was not sufficient to give a right to production {FosilethwaiU v, 
Blythe (1818), 2 Swan. 266 ; but see Bank of New South Wales v. O'Connor 
(1889), 14 App. Cas. 273, per Lord Mac^taghten, at p. 283) r nor was 
the mortgagee bound to show tho deeds to an intending purchaser 
{Posflethwaite v. Blythe, supra), or transferee {Darner v. Portarlington {Earl) 
(1846) 15 Sim. 380), unless the sale was being made in coui't {Livesey v. 
Eardnuq (1838), 1 Beav, 343), or out of court [Anon, (1729), Mos. 246), with 
his consent. A cestui que trust who had mortgaged his interest to the trustee 
lost- his ordinary ^ht ta Tproduclfion as against the trustee {Johnston v. 
Tucker (1847), 11 Jw. 382). The rule was treated as an instance of the 
general rile that a defendant is not bound to produce his title deeds, and 
it therefore extended to the mortgage deed itself {Beaumont v. Foster (1836), 
6 E J. Jjn.) 4 ; C/isp r, Platcl (1844), 8 Beav. 62 ; Dendy v. Ctoss (1848), 
11 Boav. 91), and to a trs^wsf^r {Gul v. Eyton (1843), 7 Beav. 165 ; Lewis V, 
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between the mortgagor and a third person ( p), in which case 
sooondary evidence of them can lie given (i/). 

379. A teiiiiTit for life liolds tlin deeds subject to liability to produce 
them for the inspection o‘f remaindermen with a vested, but not 
with a contingent, interest ; and the mortgagee from the tenant for 
life takes the deeds subj(3ct to tlie same liability (r) ; and generally 
the mortgagee of a partial int(3rest in pro])erty, who obtains the 
deeds, is bound to produce tliem to other persons interested («). 

Suh-Skct ‘A. - LiahtUh/ fur Loss, 

380. Fpem redeoniing, the tnortgagor is entitled to a recon- 
veyance and to delhervof the iitlo (IcMids and writings relating to 

Davies (1853), 17 »hir. 253). Tlie attempt in ]*atch v. Ward (1865), L. K. 
1 Eq. 436, to revive tlic early light lo production ot the mortgage deed 
itself (2 Caseys with ()])ini<)ns of t'^ouiisel, 53 ; Anon. (172e), Mos. 
246 ; Ee JVhik, Ex parle (hldceotk (1830), Mont. 55, 59) iviis not ap])roved 
[('after v. llubbacl' (1870), 24 W. 11. 354, A.), possibly because tlm 

mortgage deed belongs to tlic mortgagee ; see i^hepteld v Eden (1878), 
JO (111. 1). 291, (I. A. The rule applied, notwithstanding that the mort- 
gagor was coiitestJiig the validity of tlie mortgage (('nsp v. Platel 
(1844), 8 Ileav. 62; Dendij w Cross (1848), 11 Beav. 91) ; and it was not 
excluded by a mere allegation of fraud (Jkissford v. Blaleslcy (1842J» 
0 BeaA\ 131 ; see Gill v. Eylon (1843), 7 Beav. 155) ; but in such 
a ease production might be ordered if the circiimstaiuTS under which 
the mortgage was olitained, or oilier (drciimstancps, made this reason- 
able (Jialeh V. Sijrnes (1823), Turn. & li. 87; Bassford v. Blakesley, 
supra; (Josta Eiea EepMie v. Erlanyer (1874), L. ii. 10 Eq. 33, 45). 
The rule applied, iiotwithbtandiiig iJiUt the rnortgageo in his pleadings 
had craved leave to refer to the deeds (Howard v. Eobinson (1859), 
4 Drew. 522) ; and it extended to drafts and copies (Byeroft v. Sibel 
(1852), 1 W. R. 96); but not necessarily to vouchers (Griisoa v. Ileweii 
(1846), 9 Beav. 293 ; Freetnan v. Butler (1863), 33 Beav. 289) ; and a mort- 
gage deed might be ordered to be produced for inspection of an indorsement 
on it {PhdUys v. Evans (1843), 2 Y. & (\ (^li. (his. 647). Where a trustee 
had mortgaged, and had then released the equity of redemiition to the 
mortgagee, who had notice of the trust, the cestui que, trust was entitled to 
production against the mortgagee (<8?n?77i v. Barnes (1865), L. R. 1 Eq. 65). 

(p) i^cMenLer y. Moxeq (1824), 1 (h & P. 178. 

(q) mils V. (hhiff (1834), 6 C, &: P. 728 ; Doe d. Gilbert v. Boss (1840), 7 
M. & W. 102, 122 '; Phelps v. Prew (1854), 3 E. & B. 430; contra. Doe d. 
Bawdier v. Owen (1837), 8 C. & P. 110. But though in general a mortgagee 
cannot be required to disclose the mortgagor’s title, ])roduction may some- 
times be ordered in favour of a third party in the absence oi the mortgagor 
(Gough V. Offleq (1852), 5 lie G. ife Sui. 653) ; and, similarly, a mortgagor 
may be ordered to produce copies of deeds to a third party [Uercy v. Ferrets 
( 1841 ), 4 Beav. 97). As to secondary evidence generally, sec title Evidence, 
Vol. Xril., p. 422. 

(r) Noel V. Ward (1810), 1 Madd. 322; Davis v. Dysart (Earl) (1856), 
20 Beav. 405. If the mortgage is paramount to the settlement, the remain- 
derman cannot as such require production {Chichester x. Donegall (Marquis) 
(1870), 6 (3h. App. 497) ; but since he has a right to redeem (see p. 140, 
a/nte), ho would have the statutory right to production (see p. 206, amie), 

(fi) In Lambert v. Eogers (1817), 2 Mer. 489, it was held that a mortgagee 
of the share of a co-owner was not bound to produce the deeds to anotlier 
co-owner, since a mortgagee could not Be compelled to dwclose his mort- 
gagor’s title ; but the other co-owner’s rights cannot be prejudiced by the 
mortgage. On the principle stated in the text, the mortgagee of» a lease, 
where there ^ no counterpart, is bound to produce it at the request of the 
lessor (Doe d. Morris v, Boe (1830), 1 M, & W. 207 ; Bulk v. JUfargravs 
(1841), 4 Beav* 119). 
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I, he property (0, and if they have been lost he is 3 iistitied in 
instituting an action for redemption (u) in order that the fact of the 
loss may be ascertained for the satisfaction of future purchasers. 
In such action the mortgagee is directed to give an indemnity 
against the consequences of the loss of the deeds, and he is liable 
to pay the costs (.r); and the rule is the same if the mortgagor 
redeems in the mortgagee’s foniclosiire action {a). Where the deeds 
are known to lie in the j)nss(wsi()]i of a third person, the mort- 
gagor will be allowed to bring an action to recover them at the 
mortgagee’s ev})ense (/>h ^rhe mortgagor may also be entitled to 
compensation for the loss of the (lBt‘ds(/>). 

Jnterest ^ill cease to run at the date when the mortgagor is 
njady to redc^em if redemption is delayed through the loss of the 
deeds (c). 

Sect. 4 . — Rujht to ConHolidute. 

Sub-Sect. 1. — Nat if r^. 

381. A mortgagee, who holds several distinct mortgages under 
the same mortgagor, redeemable, not under the right of redem])tion 
expressly reserved by the mortgage deeds, but oiily by virtue of the 
equity of redemption arising after default jn payment at the fixed 
day (d), may, vithin certain limits, and against certain persons who 
are entitled to rocieein all or some of the mortgages, consolidate the 
mortgages, that is, treat them as one, and decline to be redeemed 
as to any unless he is redeemed as to all (r). This is an application 
of the maxim that he who seeks equity must do equity (/). After 

(/) Including copies ; the mortgagee is not entitled io keep iair copies 
made at the mortgagor’s expense, nor, it seems, copies made at liis own 
expense (Be Wade and Thomm, Soheitom, (1881), 17 (’h. 1). 348, 352). 

(n) As to such an action, see ])p. 149 et seq , ante. 

{x) Midleton (Lord) v. (1847), 15 Sim. 531 • Jawea v. JJamc?/ (1879), 
11 Ch. 1). 398 ; Caldwell v. Matthews (1890), 02 L. T. 799. An inquiry as 
to the loss of the (iecals will be directed (Smith v. liiehncll ( 1 805), 3 Vos & B. 
51, n. ; Slolcoe v. Robson (1814), 3 Yes. &; li. 51 ; Shelmardine v. Harrop 
(1821), Madd. & 39). Foi forms of indemnity, see Shelmardine v. 

Harrop^ supra , James v. Eurnseff, supra. The form, in case of difference, 
is settled in chambers ; but unreasonable opposition by the mortgagor 
to the indemnity offered will, j>erhaj)s, make him liable for costs thereby 
occasioned; compare Marartneq v. Graham (1831), 2 Euss. & M. 363. 
Where the mortgage deed itsidf has been destroyed, e.g., by fire, the 
mortgage mav be confirmed ; sec Encyolopsedia of Forms and Precedents, 
Vol. V., p. 143. 

(rt) Stokoe V. Eohson (1815), 19 Vos. 385 ; Shelmardine v. Harrop, supra. 

(h) Hornby y. Matcham 16 Sim. 325; Brown v. Sewell (1853), 

11 llare, 49) ; but not until rcdeniplion (Qilhgan and Nugent v. National 
Bank, [1901] 2 I, E. 513; compare James v. Rumsey, supra, where com- 
pensation was refused on special grounds. 

(c) Midleton (Lord) v. Eliot, supra; James v. Rumsey, supra. The 

mortgagor cannot be sued for tJie debt if there is a danger of his not getting 
bac.k his titl(3 deeds on payment (*SV;iooZe v. Sail (1803), 1 Sch. & Let 176) ; 
but it is otherwise if the deeds are in fact lost (Haskett v. Skeel (1863), 11 
W. K. 1019). ^ ^ ' 

(d) See p. 147, ante, p. 211, post 

(e) Jennings v Jordan (1881), 6 App. Cas. 698, per Lord Selbobne, L.C., 

at p. 70(f; see Mills v. Jennings (mO), 13 Oh. D. 639, 646, C. A. ; Griffith 
y, (1890), 45 Ch. D. 553, 560. ^ ^ u 

ifl ClMworih V. Hunt (1880), 6 C. P. D. 266, 271 ; see title Equity, 
VoU:XlIL, pp, 70 7L 
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the original day for redemption is past 0/), the mortea^ior can only 
redeem )jy the assistanco of 0 (iiuty, and tliis assistanctj is j;dven upon 
the terms that he shall pay the moneys due both iii respect of the 
estate which he seeks to redeem and in respect of the other mort- 
gaged estates (//). 

382. It is, liowever, provided by statute 0) that a mortgagor 
seeking to redeem any one mortgage may do so without paying 
any money dui'. nndoi- any se])arate mortgage made by him, or by 
any person through whom he claims, on property other than that 
comprised in the mortgage whicli he seeks to redeem. - This aj^plies 
wiiere the mortgages, or one of tliem, are made after the 31st 
December, 1881 (/i), hut only if and so far as a contrary inten- 
tion is not expressed in the mortgage deeds or one of them(/). 
Hence the mortgagee’s right of consolidation can only arise where 
both the mortgages are prior to ilie date mentioned, or whiiro tho 
parties have themselves excluded tho aj)plicatioii ol the statute (/a), 

Suu-Skct. 2. — When the lUijkt bhids. 

383. The right of consolidation requires that the mortgages shall 
have been originally made by the same mortgagor (»). Conse- 
quently it does not exist whei'e one mortgage is hy a sole mortgagor, 

((/) Sec p. 147, ante, and p. 272, post. 

(h) Willie V. Lugg (1761), 2 Edeu. 78, 80 ; Jones v. Smith (1794), 2 Vcs. 
372, 377 ; Cummins v. Fletcher (1880), 14 Cli. D. 699, 708, C, A. ; 3Iill8 v. 
Jennings (1880), 13 CL. D. 639, 646, C. A ; Minter v. (7orr, [1894] 3 CL. 
498, 501, 0. A. For early statements of tLe rule, see Shuttlewofih v. 
Laycock (1684), 1 Vorn. 245 ; Margrave y. Le Hooke (1691), 2 Vern. 207 ; 
Popev. Onslow (1693), 2 Vern. 286 ; Cator v. Charlton (1775), cited 2 Ves. 
377 ; Collet v. Munden (1786), cited 2 Ves. 377. TLe courts of law recog- 
nised tlie doctrine in proijeodings wLere tLe equity of redemption 
incidentally foil witliiu tlicir jurisdictiou (Eoe d. Kaye v. Soley (1770), 
2 Wm. 111. 726; see Marcon v. Bloxam (1856), 11 Exch. 586). But 
wLeie two estates are subject to distinct mortgages, and a second mortgage 
is granted of LotL estates, the second mortgagee is not bound to redeem 
both tLe first mortgages it Le wishes to redeem one {Pelly v. Wathen (1849), 
7 Haxe, 351, 365). 

(i) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), 

(fc) ^Ibid , s. 17 (3). For a form of authority to consolidate, seo Encyclo- 
paedia of Forms and Precedents, Vol. II., p. 489. 

(l) Conveyancing and Law of Property Act, 1881 (44 & 45 Viet, 
c. 41), 8. 17 (2). where it is intended to exclude the statute, this is 
usually done by a clause expressly providing that the section shall not 
apply to the security; see Encyclop®dia of Forms and Precedents, 
Vol. VIII., p. 506 ; although a clause providing for the preservation of the 
right of consolidation is equally effective {Hughes v. Britannia Permanent 
Benefit Building Society, [1906] 2 Ch. 607, 611) ; but a clause which refers to 
mortgages only will not give a right to consolidate a vendor’s lien with a 
mortgage {Re Pearce, [1909] 2 Ch. 492, 495, C. A.). A clause excluding the 
statute contained in the first of several mortgages of different properties is 
effectual to preserve the right of consolidation under all, although it is not 
contained in the subsequent mortgages {Be Salmon, Ex parte the Trustee, 
[1903] 1 K. B. 147) ; and, similarly, a clause in a subsequent mortgage is 
effective as to previous mortgages (Orifflth v. Pound (1890), 45 Ch. D. 553). 

(m) As to such exclusion not being a “ reasonable provision,” se^ pp. 75, 

76, ante. i 

(n) And the right can be asserted only to the extent of the morvgagor’a 
own interest in the properties ; see Kensington {Lord) v. Bouverie (1854), 19 
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aiul tile other mortgage is 1)V the same mortgagor jointly with 
another {<>): and since, for the ])urnose of Hscertaiiiing the right of 
('oneolidation, the mortgagee is not entitled to look into any trans- 
actions l)eiweon the mortgagor and thii-d parties, a mortgage by a 
trustee cannot be consolidale<l with a mortgage by the cestui que 
inisi{p)\ iior can a mortgage l>y a surely be consolidated with a 
mortgage given by the [iriiicipiil debtor for another debt (q). 

IJut it is innnaterial that the securities comprise properties of 
different natures, or that one or lintli are ('qui table mortgages ; 
hence a mortg.iige of real (Estate can be consolidated with a mortgage 
of personal estate (>), and a h‘gal mortgage can he consolidated with 
an ecpiifcalile mortgage (x), and an equitable mortgage with another 
equitable mortgage (/). 

384. Jt is not necessary tliat the securities should have been 
originally created in favour of the same mortgage-e. The right of 
consolidation exists where mortgagees given to different mortgagees 
suliscquently be.come veste.d in the same person (^0. But there 
must lie an actual union of the securities in otkj person. A mort- 
gage to one mortgagee will not lie treated as consolidated with a 
mortgage to the same person and aimtlu r on a joint account (b). 

385. ]>otli the securities whicli the morigagee claims to con- 
solidate must he in existence at the time w'heii the claim is made. 

llcav. 39. But, porliaps, the right exists wliere one mortgage is made by 
the mortgagor, and another by persons claiming by devolution from him 
on hifl death ; see White v. lliilane (1839), 3 Y. & Cl. (ex ) 597. As to the 
exercise of the right agairisi. an assignee ot one of the equities of redemption, 
see pp. 212, 213i pod. 

(o) Jonea V. (1794), 2 Ves. 372, 37(5 ; see Marcon v. Blojram (1856), 
11 Exch. 586, 600. Ilciice a secAJjity given by a partnei for hi-^ private 
debt cannot be coiisolidiited witli a S(*ciiiity given by himself and the other 
paitners for a partnersJup debt (Cummins v. Fletcher (1880), 14 Ch. D. 699, 
(\ A., per James, L.J., at p. 710, disagreeing with Beevor v. Luck, Beevor 
V. Lawson (1867), L. K. 4 Eq. 537, 513). And a mortgage by a co-owner 
of his share of the estate cannot be consolidated with a mortgage of the 
entirety (Thorneijcroft v. Crockett (1848), 2 H. L. Cas. 2.39, 245, 255). 

(p) Ee Eaqgettf Bx parte Williams (1880), 16 (3i. J). 117, E. A., per 
James, L.J., at p. 119 ; Sharp Eickurds, [1909] 1 Ch. 109, 113. 

(q) AldwoHh v. Eohimon (1840), 2 Beav. 287 ; see Bowker v. BaW (1850), 
1 Sim. (x. s.) 29. 

(r) Tassell v. Smith (1858), 2 De G. A tl. 713, C. A. ; see Watts v. Symes 
(1851), 1 De G. M. & G. 240, C. A , reversing judgment of Siiadwell, V.-(3. 
(1849), 16 Sim. 640, 647 ; Spalding v. Thompson (\Sr>S), 26 Beav. 637; 
(hacknall v. Janson (1879), 11 Ch. 1). 1, C. A. ; but as to bills of sale, b<‘-e 
title Bills or Sale, VoL III., p. 72. 

(«) S<‘e Watts V. SymeSy supra. The right to consolidate does not, like 
tlie rigBit to tack, depend upon the possession of the legal estate (Neve v. 
Fennell, Tlunt v. Neve (1863), 2 IJem. & M. 170, 183) ; but see dida to the 
itoutrary in Jones v. Smith, supra, and White v. IJillacre, supra, at p. 609. 
As to tacking, see p. 330, post. 

(0 Tweedale v. Tweedale (18.57), 23 Beav. 341. 

(a) Tweedale y, Twe^ale, svjrrg ; Vint v. Fadget (1858), 2 De G. & J. 
6J 1, C. A. ; Selby v. Pdw/rei (1861 ), 3 De G. F. & J . 595 ; Jennings v. Jordan 
(1881), 6 App. Cas. 698, 700 ; Fledge v. White, [1896] A. C. 187. The con- 
trary decision in Foshrdoke v. Walker (1832), 2 L. J. (CH.) 161, is clearly 
wrong. 1 As to Selby Y, Fomfet, supra, see Cummvns v. Fletcher, supra* 
at p. 709. 

(b) nOey y. Hall (1898), 79 L T. 244, 
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Hence there is no right to apply a surplus on an existing mortgage 
to make good a debt secured by a mortgage which has ceased to 
exist by reason of the determination of its subject-matter, such as a 
life estate (c) or a lease (d). 

But notwithstanding this rule, a mortgagee who has sold one 
of his securities and paid off the debt primarily charged on that 
security, is not thereby debarred from exercising the right of con- 
solidation, and can apply the balance of the proceeds in payment 
of the debt owing on his other security (c) ; and where a mortgagee 
has given notice to pay oh* one mortgage with a view to acquiring 
the right to exercise his power of sale, lie may nevertheless consoli- 
date, and can refuse a tendc^r of the monev duo under that mortgage 
alone ( f). 

386. Since the right of consolidation is equitable, it only arises 
after there has been default on all the securities in respect of which 
it is claimed; that is, tlie days fixed for redemption must have 
passed, so that the mortgagor has lost his legal right, and is bound 
to come into equity to redeem (/y). 

Sub-Sect. 3 . — Ayainst \Vh<nn the Mortgayee may Vonmhdale, 

387. The right of consolidation is exercisable primarily against 
tlie niortgagor, and can he asserted in any proceeding in wdiich the 
right of redemption comes in question : for this purpose foreclosure 
and redemption actions are on the same footing (//). 

(<!) He Oregtion, (Jhrisk^on v. Boiam (1887). 38 Oh. D 223. In sucli a 
case the debt formerly secured by mortgage has ceaseil to be a secured debt, 
and a mortgagee who has in his hands a surplus from a reaUsed security 
cannot, as against other creditors, apply it in payment of a debt wliich has 
become a simple (contract debt (Talbot v, Ftere (1878), 9 Ch. D. 568 ; Re 
Gregson, Ohristison v. Boiam, 8iij)ra, disagreeing with Spalding v. Thomp- 
son (1858), 26 Beav. 637 ; Re EaselfooVs Bstaie, Ghauntlefs Claim (1872), 
L. R. 13 Eq. 327 ; and Re General Provident Assurance Co., Exparte National 
Bank (1872), L. R. 14 Eq. 507 ; see p. 333, post). 

(d) Re Raggett, Ex parte Williams (1880), 16 Ch. D. 117, 0. A. Similarly 
the doctrine of tacking does not apply where the mortgage to which it is 
claimed to tack a subsequent debt has been paid o£E (Brecon Corporation v. 
Seymour (1859), 26 Beav. 548). As to tacking, see p. 330, post. Where a 
mortgagee has been redeemed as to one mortgage by an incumbrancer 
against whom he could not consolidate he loses any right of consolidation 
he had against subsequent incumbrancers (Jennings v. Jordan (1881), 6 
App. Cas. 698, 707). As to the persons against whom the mortgagee may 
consolidate, see the text, infra. 

(e) Selby v. Pomfret (1861), 1 John. & H. 336 ; Cracknall v. Janson 
(1879), 11 Ch. D. 1, C. A. 

(f) Griffith V. Pound (1890), 45 Ch. D. 553. 

(g) Crickmore v. Freesion (1870), 40 L, J. (CH.) 137, C. A. ; Cummins v, 
Fletcher (1880), 14 Ch. D. 699, C. A. ; see Jones v. Smith (1794). 2 Ves. 372, 
376 ; Jennings v. Jordan, supra, at p. 717. 

(h) WaUs v. Symes (1851), 1 De 0. M. & G. 240, 246. C. A. ; Selby v. 
Pomfl€t(im), 1 John. & H. 336, 338, affirmed on appeal, 3 De G. F. & J. 595, 
698 ; see Tribourg v. Pomfret (Lord) (1773), cited Amb. 733 ; Be Loosemore, 
Ex parte B&rridge (1843), 3 Mont. D. & De G. 464; and see p. 145, ante. 
Formerly the view was held that consolidation was confined to reeVemption 
suits (Holmes v. Turner (1843), 7 Hare, 367, n. ; Smeathman v. Bray (1851), 
1 5 Jut. 1 05 1 ). 1 1 is not true, however, that the relative rights of moftgago; 
and mortgagee are, as stated in Bu V%gior f. Lee (1843), 2 Hare, 326, 334, 
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388. So long as the equities of redemption are not severed, the 
right of consolidation can be asserted against Buccessors in title to 
the inortga.gor(i). For this purjinse it is immaterial whether the 
mortgages were originally made to the same mortgagee, or whether 
they have merely hecomo united in the same person (j ) ; and in the 
latter case the right can lie asserted even though the union of the 
mortgages has taken place after the change in the title to the 
equities of redemption (/»), and with notice of such change of 
title (/). But the mortgages must both he prior to the change of 
title ( m ). 

389. Where the equities of redemption have been severed, 
whether by sale or further mortgage, or by settlement, voluntary or 
otherwise 0?), the existence of the right of consolidation against the 
assignee of one e([uity of redemption depends on whether it had 
attached before the severance. This may he either because both 
mortgages were prior to the severance and were made to the 
same faortgagee(o), or because, though made to different mortgagees, 
they had become vested in the same person before the severance (ji). 
In these cases the assignee of one mortgaged property, even though 


and Sober V. Kemp (1847), 6 Hare, 155, 160, for all purposes the Bame ; 
and the period of bmitation on arrears of interest vaiies according to the 
nature of the proceeding (Dingle v. (hppen. Coppen v. Dingle, [1899^] 1 Oh. 
726; s<‘e p. 145, ante, and title Limitation of Actions, Vol. XIX., 

p. 101). 

(i) ^miie V. Lugg (1761), 2 Eden, 78 ; Jones v. Smith (1794), 2 Ves 372, 
376. TliuB it can be aBSorted against the heir of the mortgagor (Margrave 
V. Le Uoolce (1691), 2 Vern. 207), or against his trustee ih bankruptcy 
{Pope V. Onslow (1693), 2 Vern. 286 ; Rc Breeds, Ex paite Alsager (1841), 

2 Mont. D. & Do Cl. 328 ; Craeknall v. Janson (1870), 11 OJi. D. 1, 0. A.). 
And the authorities subsequently cited as to consolidation against the 
assignee of the equity of redornjition in one of the mortgaged estates are 
clearly authorities that the mortgagee can consolidate against a purchaser 
on sale of, or an incumbrancer on, botli the estates. As to consohdation 
against suietios, see title Guarantee, Vol. XV., p 514. 

(/) See p. 210, ante. 

(k) Thus the right of consolidation exists where the mortgages become 
united after the bankruptcy ot the mortgagor (Selby v. Poirifret (1861), 

3 De G, F. & .7, 695 ; Re Salmon, Ex parte The Trustee, 1*1903] 1 K. B. 147), 
or after the sale or further mortgage of both the estates to the same person 
(Tweedale v. Tweedale (1857), 23 Ileav. 341 ; Ftnf v. Padgett (\S5S), 2 De G. 
& J. 611, C. A. ; Pledge v. White, [1896] A. C. 187 ; and see Bovey v. Ship’ 
worth (1671), 1 Cas. in Ch. 201), provided that the sale or further mortgage 
of the two estates is effected as one transaction (Pledge v. White, supra). 

(l) Vint V. Padgett, supra. 

(m) See Squire v. Pardoe (1801), 40 W. R. 100, C. A. 

(w) See Re Walhampion Estate (1884), 26 Ch. D. 391, where it was held 
that the avoidance by a mortgage of a prior voluntary settlement under 
stat. (1584-5) 27 Eliz. c. 4 did not let in the right to consolidate such 
mortgage with a subsequent mortgage of other property ; see now the 
Voluntary Conveyances Act, 1893 (66 & 57 Viet. c. 21), and title 
Fraudulent and Voidable Convetances, Vol. XV., p. 92. 

(o) Tribourg V. Pom fret (Lord) \ni 3), cited Amb. 733; Re , Et 

parte Garter (1773), Amo. 733 ; Ireson v. Denn (1796), 2 Cox, Eq. Cas. 425 ; 
see TiUey v . Davies (1743), 2 Y. & C. Ch. Cas. 399, n, ; Jones v. Smith, 
eupra, at p. 377. 

(p) Dennings v. Jordan (1881), 6 App. Cas. 698 : Hughes v, Britannia 
Permanent Benefit Building Society, [1906] 2 Ch. 607. 
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be has given valuable consideration (q), and without notice of the 
mortgage on the other property (r), takes subject to the existing 
right of consolidation, and must submit to give effect to it(«). 
Hence he cannot redeem his own property without paying off the 
mortgage on the other property also (t) ; but if he doe's this, he is 
entitled to have both properties conveyed to him (a\ 

Where, on the other hand, the right of consolidation has not 
attached at the date of severance, it does not attach subsequently. 
Thus the assignee of an equity of redemption does not become sub- 
ject to consolidation by reason of a subsequent mortgage by the 
assignor of different property (/>), or by reason of the subsequent 
union of inortgages wliicli were created before the assignment in 
favour of different mortgagees {c). An express right of consolidation 
contained in the first mortgage does not enable the mortgagee to 
consolidate it with subsequent mortgages of other properties as 
against a second mortgagee of the first property, such BuhKU(]uent 
mortgages being made after the date of the second mortgage of tlio 
first property and with notice of it (d). 

Similar considerations apply where the equities of redemption 
are severed by devise to different devisees. If the mortgages are 
not united until after the death of the testator, the right of con- 
solidation does not arise (c). 

(q) Be , Ex rtarfe Vaiicr (1773), Amb. 733 (purchase on sale) ; 

Tribourq v. Vomjret (Lord) (1773), cited Amb. 783 (subsequent mortgage). 

(r) Ireson v. I)enn (179G), 2 (Jox, Eq. (’as. 425. 

(s) See Neve v. Pennell, Hunt v. Neve (1803), 2 Hem. & M. 170, 183. 

(i) Jennings v. Jordan (1881), 6 App. Cas. 698, 701. 

(a) Mutual Life Assurance Society v. Langley (1886), 32 (.^i. 1). 400, 
468 C. A. 

(h) Jennings v. Jordan, supra, at p. 702, overruling Tassell v. Smith 
(1858), 2 De G. & J. 713, C. A. ; a fortiori, whore the mortgagee of the 
second estate takes a transfer of the mortgage of the first estate with 
notice of the asaignineiit of the equity of redemption of that estate ( Baler v. 
Gray (1875), 1 Cfi. D. 491). Wheie there is a mortgage of leasehold pro- 
perty, A, first to X, and secondly to Y ; subsequently a mortgage ol’ pro- 
peity, Jh to X ; and tlien substituted mortgages to X and Y successively 
of a renewed lease of A, the substituted mortgages to X and Y are not 
treated as new mortgages, so a»s to dvo to X a light of consolidation against 
Y, especially if the priority of X lor his first mortgage, and tor a further 
advance to enable the new lease to bo t aken, is expressly reserved (Bird v, 
Wenn (1880), 33 Ch. 1). 215). 

(c) White V. Hillacre (1839), 3 Y. & C. (ex.) 597, 609 ; Uarter v. Colman 
(1882), 19 Ch. D. 630; M inter v. Carr, [1894] 3 Ch. 498, C. A. ; contra, 
Beevor v. Luck, Beevor v. Lawson (1867), L. R. 4 Eq. 537, where it was 
considered that, if at the time of assignment of one equity of redemption a 
mortgage by the same mortgagor was existing on another estate, the 
assignee took subject to the possibility of the two mortgages uniting, and 
in that case would be subject to consolidation ; but this was questioned in 
Jennings v. Jordan, supra, at pp. 701, 718, and must be taken to be 
overruled (Pledge v. White, [1896] A. C. 187, 195). 

(d) Hughes v. Britannia Permanent Benefit Building Society, [1906] 

2 Ch. 607. To allow this claim would be contrary to the principle of 
Hopkinson v. Bolt (1861), 9 H. L. Cas. 5l4; see title Equity, Vol. aIIL. 
p. 84 ; p. 333, posL In Andrews v. City Permanent Benefit Building Society 
(1881), 44 L. T. 641. the mortgagee was aUowcd to consolidate against a 
second mortgagee of one property taking with notice of an express 
covenant for consolidation ; sed quaere, * 

(«) White v, Hillacre, supra. 
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890. Where the mortgagee of two properties is entitled to a 
further charge on one, and there are intervening incumbrances on 
that property, the mortgagee cannot, after his first mortgage has 
been paid off out of that property exclusively, exercise his right of 
consolidation so as to throw his further charge on the other 
property and defeat the intervening incumbrancers’ right to 
marshal (/). 


Suu-Sect. 4. -Who may Exenisa the litijliL 

391. W^here mortgages over distinct properties liave been 
granted by the same mortgagor, the right of consolidation may be 
exercised by the person in whom the mortgages are united, whether 
he is the original mortgagee, or whether the mortgages or one of 
them have come to him by assignment or devolution (//). It is 
immaterial whether he holds on his own account or as trustee (h). 
But though he may consolidate notwithstanding that such union 
has taken place after the bankruptcy of the mortgagor (/), he 
cannot, to the prejudice of other creditors, consolidate, with a prior 
security held by him, a security for an advance taken after notice 
of insolvency (k). 

An mcuiiibrancer on the equity of redemption in ono of two 
mortgaged estates, who pays off a mortgage on the other estate, 
becomes thereby an equitable assignee of that mortgage, and is 
entitled to consolidate what he so pays with his own debt (/). 

392. Since the riglit of consolidation is an eipdtable right, the 
ordinary incidents ol equitable rights attach to it. Consequently 
the assignee of the mortgages stands in no better position than 
his assignor, and if by arrangement between the assignor and a 
subsequent incumbrancer the assignor has waived his right of con- 
solidation, the right is not exercisable by the assignee (m). 


(/) Ford V. Tijnie (1872), 41 L. J. (CH.) 758. As to marshalling, see 
p. 303, 

(g) Jennings v. Jordan (1881), 6 App. Oas 698, 700. 

(ft) Tassel! v. Smith (1858), 2 De G. &; J. 713, C. A., overruled on another 
point (see note (b), p. 213, ante). 

(t) See note (A;), p. 212, antp. 

{k) Be Softley, Ex parte ilodglin (1875), L. R. 20 Eq. 746. 

(f) Titley v. Davies (1743), 2 Y. & C. Ch. Cas. 399, n. ; Craclcnall v. 
Janson (1879), 11 Ch. D. 1, C. A. ; see p. 180, ante. And if the first mort- 
gagee has two debts, one secured on each property, and the puisne mort- 
gagee of one property sells that property (the proceeds being insufficient to 
pay all the debts), and, in pursuance of the first mortgagee’s claim to 
cojasolidaie, pays off both the first mortgagee's debts out of the proceeds, 
the puisne mortgagee can treat the payment as made out of his own moneys 
and is eu titled to consolidate the first mortgagee’s debt on the unsold pro- 
perty with his own debt and recover it against a third property included in 
his security ; inasmuch as, but tor the first mortgagee’s claim to consoli- 
date, the puisne mortgagee would have leceived towards his own debt the 
proceeds which went to pay ofl^ ^the first mortgagee’s debt on the unso d 
property ; consequently ne ranks as equitable assignee of the mortgage 
ou the rmsold property, and, thus having mortgages on two properties, he 
can consolidate {Craokiudl v. Janson, supra). 

(m) f\rd V. Wenn (1886), 33 Ch. D. 215. 
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393 . The relation of mortgiigor and mortgagee is terminated by 
redemption, foreclosure, or the accounting for the proceeds of 
realisation, and proceedings for any of those purposes involve the 
taking of an account between ilui mortgagor and mortgagee (?i). In 
such account the mortgagor is debited with principal and interest (o), 
and also with the costs, c}iarg(‘s and expenses incurred by the 
mortgagee in relation to the mortgage security ( /)). But he is not 
debited with rents and profits wliich ho has received while allowed 
to continue in possession (q) ; nor, on the otlier hand, is lie 
credited with any moneys wliicli he has expended on the repair or 
improvement of the jiroperiy (r). The mortgagor is credited with 
any sums wliich the mortgagee has received on account of the 
security (s), and the balance aiipearing to his debit is the 

fn) Tlie ordinary form of judgruent for loroclosun^ di* ledeniption 
tains a direction tliat an account be taken of what is due to the mortgagee 
under liia mortgage, and ior tlie costs of the action (3 Seton, .ludgmcnts 
and Orders, 6tli eu., j). 181).") (foreclosure) ; ibid,, p. 1926 (redemption) ; see 
p. 153, ante, and pp. 231, 2Hl;'post). A judgment m an action to recover 
surplus procc(‘ds ot sal(‘ requires the like account, and also an account of 
the proceeds of sale (ibid., p. 1958). A suit involving an account against a 
mortgagee as such must be limited to the mortgage account (Ikarse v. 
He, unit (1835), 7 Sim. 471). Wheie an account is asked for, the mortgagee 
is not generally ordered to give particulars of liis claim (see Angufitiniis v. 
Kerindex (1880), 10 dh D. 13, C. A. ; Blaclcie v. Ofimas^ion (1884), 28 Ch. I>. 

1 19, C. A.) ; but this may bo done it he is in effect claiming a definite sum 
(Kemp V. Goldberg (1887), 36 Oh. I). 505). As to the mortgagoi’s right to 
admiuistor interrogatories to the mortgagee, see p. 153, ante ; title Dis- 
covert, iNSPEcriTON, AMI) Imteriigoatories, Vol. Xr., pp. 98, 99 In each 
particular case it has to be considered whether any special inquiri s or 
accounts are required (see ]» 2SS, post)J such as accounts of rents and 
profits against mortgagee in possession (see p. 219, post) ; as to costs, 
charges, and ex})eiises (see pp. 231, 239, pod); as to sums expended m 
lasting improvements (see pp. 154, 203, ante, and p. 240, pod) ; as to 
deterioration of mortgaged propeity (see pp. 154, 202, ante) ; or as to sab- 
at iusutheient price (see p. 254, post). In foreclosure the prosecution of 
ac.countiS and iiKpiiries may bo stayed until security is given if, owing to the 
sum due and the deficiency in the value of the property, they will be useless 
(Exchange and Hop Warehouses, Ltd. v. Association of Land Financie s 
(1886), 34 (3h. D. 195 ; see Taijlor v. Mostyn (1883), 25 Cli. D. 48, A.). 

As to accounts of a mortgage of a partnership share, see p. 96, ante, and 
cases cited, ibid., notes (1). (m) ; 3 Seton, Judgments and Orders, 61h ed., 
pp. 2043, 2173. As to the right of a mortgagee of a partner's share to 
an account of the partnership, see Wafts v. Driseoll, [1901] 1 (jh. 294, 
(\A.; and, as to partnership generally, see title Partnership. As to 
the jurisdiction to order an account, see litle Equity, Vol. XIII., pp. 27, 
28, 65, 66. As to the time for which an account will be granted, see title 
Limitation of Actions, Vol. XIX., pp. 101 et seq., 170 et seq. 

(o) See p. 223, post. 

(p) HeWalUs, Ex parte LieJeorish (1890), 25 Q. B. D. 176, 181, C. A. ; 
see pp. 231, 239, post. 

(q) See pp. 158 et seq,, ante, and p. 219, post. But where the mortgagee is 
restrained from taking possession, and a receiver is apjiointcd adversely to 
him, the receiver may be chargeu with an occupation rent (Be Jgyee, Ex 
parte Warren (1876), 10 Ch. App. 222). 

(r) Norris v. Caledonian Insurance Co. (1869), 17 W. R. 964. f 

2 Although the direction to account does not in terras extend to future 
pts, sums subsequently leceived must be brought into the acootint 


Sect. 6. 
Accounts. 

Nature of 

general 

acoounfe, as 

between 

niortgagor 

and 

niortg.'igee. 



MoBTOAGlE, 


' ■ '416 
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Accounts. 
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accounts may 
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sum at which he is entitled to redeem in a redemption action (^), 
or to redeem, so as to prevent foreclosure, in a foreclosure action (m ) ; 
and if the property has been realised, the balance, if any, appearing 
to his credit is the sum which the mortgagee must pay over to him. 

394. An account taken against a first mortgagee at the instance 
of a second mortgagee must be taken in all resjxicts as though the 
mortgagor w'ere taking it ; and if the mortgagor would have an 
ociuity to exclude any item in the account, tliis equity can be asserted 
by the second mortgagee («). 

395. 'VVlieie the mortgagor is indebted to the mortgagee on other 
accounts than the mortgage, the mortgagee is not at liberty to 
ap])ropriate sums rec(uvod by virtuci of the imu'tgage to sucli other 
accounts. An incuuihrancer is bound to aj)ply what he receives Ijy 
virtue of his security to that security (/>). Montiys received hv a 
mortgagee on a sale by the mortgagor in which he concurs are 
received by virtue of the security (c). 

396. In general, the taking of the accounts in court is only neces- 
sary where a dispute has arisen, or where the mortgagee is seeking to 
foreclose. Accounts are usually taken and settled out ot court, and this 
maybe done from time to time or on the discharge of the mortgage. 

397. A settled account (d) is primd facie binding on the parties 
to it ; but in certain circumstances it will be reopened and taken 
again from the beginning, or the loss drastic remedy may be 
allowed of giving leave to surcharge and falsify ; that is, to take 
exception to particular omissions or entries (< ). 

A settled account will he reopened for fraud affecting the account 
generally or one or more items (/ ) ; and, in the absence of fraud, it 

{Bulutrode v. Bradley (1747), 3 Atk. 6S2). Where a foreclosure is reopened 
the mortgagee is not necessarily bound to account for rents and profits 
received since the foreclosure {Bird v. Gandy (1715), 2 Eq. Oas. Abr. 
251 (4) ; 7 Vin. Abr. 45 (20) ; see p. 298, post), 

(f) See p. 145, a7Ue. 

{u) See pp. 272, 288, post. 

{a) Mainhmd v. Z/p/o/m (1889), 41 Cb. D. 126, 136 ; see Melbourne Bank^ 
ing Corporation v. Brougham (1882), 7 App. ('as. 307, 311, P. C. 

{h) Knight v. Bowyer (1859), 4 De (J. & J. 619, 629, C. A. 

(c) Johnson v. Bourne (1843), 2 Y. & C. Ch. Cas. 268 ; Young v. Bnglish 
(1843), 7 Bcav. 10. But money received from a third party who is liable 
to make good a deficiency on the first mortgage is not retained for the 
benefit of subsequent incumbrancers if ultimately it appears that there is 
no deficiency, but will be repaui to the third party {Sawyer v. Goodwin 
(1876), 1 Ch. D. 351, 358). 

(d) As to pleading a settled account, see R. S. C., Ord. 24, r. 8. As to 
a settlement of account constituting a payment so as to discharge a right 
of action for breach of contract, see title Contract, Vol. VI 1., p. 444. 
As to the effect of an account stated,’* see ibid., pp. 489 et seq. 

(c) “ 11 any of the parties can show an omission for which credit ought to 
be given that is a surchai^e ; or if anything is inserted that is a wrong 
charge he is at liberty to show it,,and that is falsification ; but that must 
be by proof on Im side ” (Pitt v. Gholmondeley (1764), 2 Ves. Sen. 565, 666). 

(/) Vernon v. Vawdrey (1741), 2 Atk. 119; Wharton v. May (1799), 5 
Ves. 27 ;Drew v. Power (1803), 1 Sch. & Lef. 182, U)2 ; Chambers v. OoU^ 
win (18p4), 9 Ves. 264, 266 ; Allfreu v. Allfrey (1849), 1 Mac. & G. 87 ; so, 
too, if an agent’s account is founded on untrue statements, although alleged 
to be beneficial to the principal {Olarke v. Tipping (1846), 9 Beav. 284). 
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will be reopened if errors to a considerable extent in amount and 
in the number of the items are shown (^y); or if the account is 
shown to be erroneous, and from the relative situation of the parties, 
or the manner in which the settlement took place, or the nature of 
the error proved, it appears that the settlement ought not to be 
taken advantage of by the accounting party (h). Thus where there 
is a fiduciary relation between the parties (i), or the relation of 
solicitor and client (J\ the account is reopened more readily and 
on proof of smaller errors (A) than in other cases (/). 

Liberty to surcharge and falsify will bo given if a single definite 
error is proved (m), since the discovery of one error implies that 
others may be found (a). 


ig) Williamson v. Barbour (1877), 0 Cli. I). 529. 

(h) (Joleman v. Mellersh (1850), 2 Mac. & (h 309 ; Re WM, Lambert v. 
Still, [1894] 1 Ch. 73, 84, C. A. 

(i) Williamson v. Barbour, supra ; Re Tt'chh, Lambert v. StiU, sujtra. 

{)) Lewes v. Morgan (1817), 5 Price, 42 ; Morgan v Evans (1834), 3 Cl. 
& Fin. 159, II. L. An account settled between solicilor and client will 
not be reopened on a geneiiil allegation of error unless admitted by tlio 
solicitor (Matthews v. Walhvgn (1798), 4 Ves. 118, 125) ; theie must either 
he special ciicumstances sliowuig that the account ought to be opened, 
or allegation and proof of particular errors (Waters v. Taylor (JS37), 2 
^Iy. & Cr. 520; Lawless v. Mansfield (1841), 1 J)r & \\hir. 557, 605, 
treated in Blagrave v. Roiifh (1850), 2 K. &; .f. 509, 517 ; 8 J)e G. M. & (i. 
020, 032, V A., as going too lar, but explained in Morgan v. Higgins 
(1S59), 1 Gift. 270, 277 ; sec Matthews v. Wallwyn, supia). But there 
will bo liherty only to surcharge and falsify if this will meet tlio justice of 
the cas(‘ (('heese Keen, [1908) 1 Ch. 245), Wliere thei elation of solicitor 
and client exists, the relief is not limited to six years ; see title 
Limitation ok Actions, Vol. XIX., p. 106. As to the relation of solicitor 
and client., sec, generally, title ^Solicitous. 

(li) As to the grant of relici in a suitable case notwithstanding the 
smallness of the error, seo Lewes v. Moigan, supra; Lawless v. Mansfield, 
supra : Cheese v. Keen, snpia 

(l) III foreclosure the mortgagor can raise his objection to a settled 
account by way of equitabh* defence (Eyre v. Hughes (1876), 2 Gh. 1). 148) ; 
see p. 280, post, 

(m) Vernon v. Vawdrey (1741), 2 Atk. 119; Chambers v. Goldwin (1804), 

9 Ves. 254, 205; Davies v. Spurhng (1829), Taml. 199; ]*arknison v. 
Hanbury (1807), L. B. 2 11. L. I, 19 ; Gelhing v. Keighley (1878), 9 Gh. D. 
547, 550. Where, for instanee, a charge by the mortgagee lor commission 
on consignments (('hanihers v. Goldwin (1801), 5 Yes. 834, 837 ; (1804), 9 
Ves. 254), or for personally coll(‘ctiiig rents (Langsia{le\. Fenwick, Fenwick 
V. Langstaffe (IHW^), 10 Ves. 405), has been made, or compound interest has 
been charged without authority (Dnniell v. i>inclair (l^Sl), 6 App. Gas. 181, 
P. C.) ; compare Cheesev. Keen, supra, at p. 251 , wdiere a solicitor-mortgagee’s 
account contained overcharges of interest and also profit costs which he 
was not entitled tri charge. In suc,h cases it is immaleiial whether the mis- 
take is of fact or of law (Roheris v. (1741), 2 Atk. 112 ; Langstaffe 

V. Fenwuik, Fenwick v. Langsiaffe, supra; Daniellw Sinchiir, supra, nt 
p. 190). Where no tettled account is proved, but it is suggested 
that one may exist, liberty will be given to surcharge and falsify, it such 
should be the case, without allegation, of specific errors (Kinsman v. 
Barker (1808), 14 Ves. 579 ; Lawless v. Mansfield, supra, at p. 604). But 
if a settled ae.iuiunt is proved and no error shown, the court will not 
interfere (Enth v. ('alcham (1831), You. 300 ; Lawless v. Mansfieli, supra, 
at p. 605). A reservation of “ errors excepted ” <loes not prevent the 
account being a settled account (Johnson v. (1791), 3 Bro, (J, C. 266), 

(?i) (\dt'man v. Melleryh (1850) 2 Mjui. & G, 309, IU4. 
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Sect. 5. 398 . Whether it is desired to reopen the account, or only to 

Accounts, surcharge and falsify, the ground on which relief is claimed must be 
ClaimmuHt be <^is^^i^^ctly alleged and proved as alleged (o). Where there are several 
distinctly^ accounts, errors in some will render all liable to be reopened or 

ai leered and surcharged and falsified, if the relation subsisting between the 

proved. parties, tlio character of the errors, and tlie connection of the 
accounts, lead to the iiiforeiico that the errors proved in some cases 
may be expected to appear in all ( ])), 

Setting off The accounting part^' cannot avoid liability by setting off against 
andcorrecting each other errors in different accounts (q), lie can escape an order 
to surcharge and falsify by correcting particular errors before 
action (r), but not in the course of the action {a). 


Persons bound 
by the 
account. 


Persons not 
bonnd. 


399 . An account taken, whether in court or out of court, between 
the mortgagee and tlie person immediately interested in tlie equity 
of redemption is primd facie binding on other persons interested. 
Tims an account between mortgagee and mortgagor binds a second 
niortgag(‘e (b); and an account between a mortgagee and the tenant 
for life of the equity of redemption binds both vested and contingent 
remaindermen (c). 

But persons who are not parties to the account ani not I)Ound 
it fraud or collusion and also particular errors are alleged and 
proved (d) ; and apart from fraud oj* collusion, proof of particular 
errors will entitle the absent party to an order to surcharge and 
falsi fy(^’). An account taken between the mortgagee and a trans- 
feree of the mortgage does not bind tlie mortgagor (J ). An account 
taken in court at the instance of a plaintiff is not binding as 
between co-dohiiidants, unless the plaintiff caunot obtain tlie object 
of the action without determining tlio rights of the defendants 
among themselves!//); but, in an action by a second mortgagee 
against the mortgagor and the first mortgagee, if tlio first mort- 


(o) Taylor v. Iloylin (1788), 2 Bro. V. C. 310 ; Drew v. Power (1803), 

1 JSch. Lef. 182, 192 ; Davmy. Starling (1829), 1 Coop. temp. Colt. ,551; 
S. C., Davif’s V. Spurting (1829), Taiiil. 199 ; Shepherd v. Morris (1841), 4 
Bcav. 252 ; Poikinson v. JJanhury {IS&l), L. K. 2 H. L. 1, 19 

(p) Vherse v. Keen, [1908] 1 (3i. 245, 251 ; see Lawless v. Mansfield 
(1841), 1 Dr. & War. 557, 004. 

(q) Lawless v. Mansfield, siiput, .‘it p. 615. 

(r) Davies v. Spurting, sw/nc, at p. 214. 

(rt) Lawless v. Mansfield, supra, at p. 623. 

(b) Keedler v. Deehle (1677), I Cas. in i^h. 299 ; W'iUia 7 n.s v. Day (1680), 

2 Cas in ('‘li. 32 ; Knight v. Honipfeihl (1683), 1 Vern. 179. An account taken 
in tlio proBeijce of a bankrupt will bind hiin if ho afterwards procures a 
reaSBigimioiit of the property, aHluuigh Ids trustee was not a party (Dunie 
V. Carew (lord) (1849), 13 1. K<| |{. J). 

(»•) Allen V. Papworth (17-18), J Yes. Sen. 163; Wrixon v. Vi:e (1842), 
2 Dr. & War. 192 ; contra, Did v. Pnller (1827), 1 Mol. *12. 

{d) Needier v. Deehle, supra, Knight v. IkmpfeUd, supra; HaU v. 
lleward (1886), 32 Ch. D. 430, 435, C. A. 

fe) Wrioron v. Vice, supra, at p. 205 ; compare Badhain v. Odell (1742), 
4 Bro. Pari. Cas. 349. 

if) Maeelesfield {Kar^ V. Filfon (1683), 1 Vern. 168 ; Mangles v. Dixon 
(1852)) 3 H. L, <’as, 702, 737 ; oouipare Jamieson v. English (1820), 2 Mol. 
337 ; p. 179, ante- 

(Jf) Vottingham v, fikreteshury (Farl) (J$43), 3 Hare, 627, 638. 
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gagee’s debt is established, the mortgagor is bound so long as the Sect. 6. 
judgment remains uuimpeaeht'd (h). Aoconnts. 

Snii-SEer. 2 . — Arniiuits hi/ Alurtijager in Pusnemon. 

400. In the absence of special direction, the account taben Ooiitinuoiw 
against a mortgagee in possession is a continuous debtor and a^‘count. 
creditor account (i). The mortgagee is debited with all sums whicli 

he has roceivcid or which ho is to be treated as having received {k) 
by virtue of the mortgage, wlietlier rents and profits, or accidental 
payments, sucli as fines or lieriots, or proceeds of sale ; and he is 
credited with the principal moneys, with interest accruing due from 
time to time, and witli costs, cliarges and expenses, including all 
expenditure upon tlio mortgaged property whicli lie is entitled to 
cliarge against it (/), The nature ol the account requires that it Perioi 
shall be taken without limit (w); tliat is, from the cominei icemen t 
of the possession, or if tliere has already been a settled account, 
from such account (;t). 

401. If the rents and other receipts from time to time derived Eff«‘tof 
from l.he mortgaged pro])erty are more than the interest, the 
mortgagee, when the account is taken continuously, does not apply deSney^u 
the excess in reduction of principal, and so at the same time reduce receipts as 
the subs(iquent interest ; he keeps it in hand, paying no interest on 

it, and thereby gains an incidental advantage. If, on the other 
hand, the rents and other receipts are less than tlie interest, the 


(h) Farqiflumon v. t^elon (J828), 5 Russ. 45, 62. 

(i) Wfigtey v. Gill, |1905] 1 Ch. 241, 253. Where under a Welsh mort- 
gage the mortgagee is to have the reuts and profits in lieu of interest, an 
account can be ordered if these greatly, exceed the interest {Talhot v. 
hraddd (1686), 1 Veni 394 ; Fulthropa v. Fouler (1687), 1 Veru. 470 ; see 
jilderson v. White (1857), 3 Jur. (N. s ) 1316); and see p. 8S, ante. For a 
form, see Encyclopycdia of Forms and Precedents, Vol. 1 , pp. 152, 153. 

(k) As to the account being on the footing of wilful default, see p. 198, 
ante. 

(l) See Thompson v. Hudson (1870), L. R. 10 Eq. 497, 498 ; Union Banh 
of London v. Ingram (1880), 16 Ch. 1). 53 ; Coelbum v. Edwards (188J), 18 
(Jh. D. 449, 456, C. A. In Thompson v, Hudson, supra, it was said that a 
third column was reserved for the principal debt, but if the whole account 
is presented as a debtor and creditor account, it is necessarily restricted to 
two columns. In fact, however, the order to account requires that the 
account shall bo taken in a series of single column accounts : — ( 1) an account 
of what is due to the mortgagee for principal, interest and costs ; (2) an 
account of moneys expended by the mortgagee in necessary repays and 
lasting improvements, with, in the case of lasting imiirovoments, interest 
from the date of outlay ; (3) an account of rents and profits. The aggregate 
of accounts (1) and (2) are added together, and that of account (3) sub- 
tracted, and the balance is the amount due to the mortgagee (3 Seton, 
Ju^ments and Orders, 6th ed., p. 957 ; Wrigley v. Gill, supra). For 
form of affidavit verifying the account, see Danielfs Chancery Forms, 
6th ed., p. 773 ; and see Encyclopfedia of Forms and Precedents, Vol. I., 
p. 152. As to an account by a tenant* by elegit, see title Exijcution, 
Yo\. XIV., p 73. 

(«i) Hood Y. Easton (IS56), 2 Gift. see title Limitation OF Actions, 

Vol. XIX., p. 102. 

(n) As to partnership accounts, see MiUer v. MUler (1869), L. R/ 8 Eq. 
499 ; Betjemamn v. Betjemann, [18051 2 Ch. ^74, C. A. ; and title Paut- 

NEKSHIP. 
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fleficiency meana an accumulation of intorost overdue, and tins ia a 
further debt owing by the mortgagor on which he })ays no interest 
The rents and receipts are not appropriated to interest separately, 
but go generally in reduction of principal and interest,, and this 
inetliod favours eitlier mortgagee or mortgagor according to the 
state of the account 0>). 

402 . So far as the continuous account favours the mortgagor, it is 
not interfered witli. If the ciuTont excess of interest due over receipts 
were turned into capital and so made to bear interest, this w^ould be 
to give compound interest against the mortgagor, which can only 
he done when the mortgage contract provides for compound 
interest (/>). But so far as the continuous account favours the 
mortgagee, the court interferes in certain circumstances and 
dejjrives him ot the advantage so gained by directing the account 
to be taken with rests (7) ; that is, when ilie receipts for the year or 
other period exceed the interest and current expenses, the surplus is 
credited in reduction of principal, and interest runs thenceforward 
only on the reduced amount ()*)• 

After the mortgage debt is thus satisfied, the effect of the rests 
is to make interest payable by the mortgagee. For each period in 
which there is an excess of receipts over expenses, there is a balance 
owing from the mortgagt'o to the mortgagor ; and those balances 
carry compound interest, that is, the interest due for any period is 
added to the balance due at the end of the period, and the inter(»st for 
the ensuing period is reckoned on the aggregate sum (,s). The rate of 

( 0 ) See Union Bank of London v. Inqram (1880), 16 Ch. D. 53. 

Ip) See p. 116, ante, and p. 227, jmt 

(q) For direclions to account with rests, see 3 Setoii, .Tudgrnents and 
Orders, 6th ed., p. 10.56 (but Form 1 omits to state the period ol the rests). 
Kesls,it has been said, are only directed in the case of r(*al estate {Robinson 
V. Camming (1742), 2 Atk. 400, 410) ; but there seems no reason for this 
restriction. They may he directed where the mortgagee is cliargcid with 
an occupation lont {Donovan v. FricLer (1821), Jac. 165; W ilson v. 
Metcalfe (1826), 1 Kuss. 530; see p. 201, ante) ; but the mortgag(‘e must 
be in possession as such, and not as tenant {Faqe v. lAnwood (1837), 4 
Cl. &Fin. 399, II. L.). Where lests have been directed in a redemption action 
(see p. 154, ante) which is abaiidoiied, and a foreclosure action is subse- 
quently brought, the accounts must bo taken with rests, at any rate up to' 
the date of the earlier order ( Morns v I slip (1855), 20 Beav. 654). Although 
rests are not directed, it may be necossaiy to liiid out from time to time 
whether the mortgagee has rents in hand suflicieiit to cover interest ; 
where, for instance, this is required to avoid a claim for capitalisation of 
interest in arrear (Wrigley v. Oill, [ 1006] 1 Ch. 165, C. A.) ; and se^ p. 116, 
ante, 

(r) This may be done either by taking a separate revenue account, and 
carrying the balance to the credit of principal, or by simply striking a 
balance in the ordinary account which includes principal (see note {1), 
p. 210, ante), the balance thus showing the reduced principal. 

(s) As long as there is principal due, the rests may be made either from 
time to time, whenever the mortgagee has an excess of receipts over interest 
and expenses m hand, or at stated intervals. The former method is suit- 
able if tWe are likely to be substantial sums in hand, and it has been 
ordered CBinnington v. Harwood (1825), Turn. & R. 477 ; see 3 Seton, Judg- 
ments £md Orders, 6th ed., p. 1 056) ; but more usually the account is directed 
to be taken with yearly or half-yearly rests, and then it is only the periodical 
balance in the hands of the mortgagee which is struck off principal ( T(Ue$ v. 
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interest is nsurtlly 4 per cent, per uni)um(/). If a mortgagee, Sikjt. 5. 
who has not been in possession, has surplus sale moneys in hand, Accounts, 
he is charged simple interest at the same rate (a). 

403. The account is not taken with rests unless a special When rests 
direction to that elfect is inserted in the order (h), and sucli 
a direction is not inserted as a matter of course (c). A mortgagee 
is not bound to accept payment of his money by driblets (d), and the 
direction is not given unless the mortgagee has impliedly elected to 
be paid in this manner, or lias so acted as to forfeit his usual 
immunity. He impliedly elects to be paid by driblets if he enters Entry by 
into possession when no iiitorest is in arrear (<?), and there are niortgagee, 
no special circumstances to account for his taking this stop (/), 

Uamhly (1742), 2 Atk. 300 (see tlio form of decree in this case, cited in 
Wehherv. Hunt (1815), 1 Madd. 13, 14); sec iri^iionv. rZitrr (1840), 3 Beav. 

136; Thor 7iey croft v. 6Voc/i*cZZ (1848), 2 IT. L. Cas. 239, 256). In liimiinqton v. 

7f«rwood (1 825),Turn. & R. 477, the decree combined both these methods, but 
they appear to be incompatible. When there is no longer any principal duo, 
the direction for annual rests is equivalent to a direction that the mortgagee 
shall be charged with compound interest, and operates in the same way as 
in other cases where an accounting party — e.g., an executor — has money in 
hand (see Raphael v. Boehm (1805), 11 Ves. 92 ; (1807), 13 Ves. 407, 590 ; 
lieighington v. Grant (1840), 5 My. & Or. 258 ; see title Executors and 
Administrators, Vol. XIV., p. 324) ; but this may be made more explicit 
by a direction that, in making the periodic rests (except the first), the 
interest of each preceding balance shall bo included in the new balance, so 
as to charge the mortgagee with compound interest ((U>tham v. West (1839), 

1 Beav. 380, 381; 2 Seton, Judgments and Ordeis, 6th ed., p. 1160; 

Ashworth v. Lord (1887), 36 Ch. I). 545, 662 ; 2 Seton, Judgments and 
Orders, 6th ed., p 1160; 3 ibid., p. 1957). Under special circumstances the 
order may direct each receipt to cairy interest from the time of receipt m 
addition to periodic rests (see Raphael v. Boehm, svpra ; Lloyd v. Jones 
(1842), 12 Sim. 491). 

(t) Ashworth v. Lord, supra ; see Quarrell v. Beokford (1816), 1 Madd. 

269, 285 ; Wilson v. JUieicalfe (1826), 1 Russ. 530, 637 ; Lewes v. 'Morgan 
(1829), 3 Y. & J. 394, 399 ; Montgotnery v. Calland (1844), 14 Sim. 79, 82 ; 

IlorlocJc V. Smith (1844), J Coll. 287, 297 ; and see title Monet and 
Money-Lending, p 42, ante. 

{a) Smith v. Bilkington (1859), 1 De G. F. & J. 120, 136, C. A. ; Eky v. 

Read (1897), 76 L. T. 39, C. A. A mortgagee, althougli not in possession, 
will be charged compound interest on money in his hands if he improperly 
resists redemption {Smith v. Bilkington, supra). 

{b) Webber v. Hunt (1815), 1 Madd. 13 ; Donovan v. Fricker (1821), Jac. 

165, 168. In Ireland the account is taken with yearly rests without special 
order, but rests are not made between the half-yearly days {Graham v. 

Walker {ISil), 11 J. Eq. R. 415). 

(c) Davis v. May (1815), 19 Ves. 383 ; Donovan v. Fricker, supra; 

SchoUfield v. Ingham (1838), Coop. Pr, Cas. 477 ; see Neesom v. Clarke 
(1846), 4 Hare, 97, 105. It has been said that the account must be 
continuous if the mortgagee, as in a Welsh mortgage, is m possession under 
the terms of the contract {Alderson v. White (1857), 3 Jur. (n, b.) 1316, 

1320). As to Welsh mortgages, see p. 87, ante. 

{d) Nelson v. Booth (1858), 3 De G. & J. 119, 122 ; Wiigley v. Gill, [1906] 

1 Ch. 241, 254. 

(e) Nelson v. Booth, supra ; Ashworth v. Lord, supra. As to the circum- 
stances entitling the mortgagee to take possession, see pp. 18|^ et seg., 
ante. 

(/) The question of interest being in arrear U not conclusive ; /all the 
circumstances must be taken into consideration {Horlock v. Smith (1844)« 

1 Coll. 287, 297). 
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Hence the account will nsually be taken with restn if there was no 
interest in arroar when the mortgagee euU^rei\({f), but without rests 
if interest was in ari’ear(//). Jf, however, special burdens have 
been imposed upon him by the conduct of the mortgagor, rests will 
not be directed even though no interest was in arroar (/). 

The mortgagee forfeits the ijnmunities of an ordinary mort- 
gagee if lie unsuccessfully sets up a title as owner adverse to the 
mortgagor and denies hisiiglit to redeem, and he will be ordered to 
account with rests, althongli int(3rost was in arrear when he took 
possession (/). 

If interest was in arrear when the mortgagee took possession, 
so that he was not in the first instance liable to account vitli rests, 
he does not bc^conie liable so to account from the date when the 
arrears were paid off out of the rents (/). When, however, the 
mortgage has been satisfied, the mortgagee must thenceforward 
account with lests, and a direction to that effect may be given 
subsequently to the original order to account (/;/). 

{g) She^phard v. Elliot (1819), 4 Madd. 254 ; Schole/icld v. Ingham (ltf83), 
Coop. Pr. Cas. 477 ; Wilsoti v. Oluer (1840), .3 Beav. 136. 

(h) Stephens v. Wellings (1835), 4 L. J. (CH.) 281 ; Wilson v. Cluer, supra ; 
Finch V. Brown (1840), 3 Beav. 70 ; Nelson v. Booth (1858), 3 De G. & J. 
119, 122 : Schole/icld v. Lockwood (No. 3) (1863), 32 Beav. 439 ; and for tins 
puipose a half- vear’a arrear oi interest is suflieient ( Moore v. P/cmfer (1842), 6 
J ur. 903). Where bills for arrears of interest are eiirreut when the ni ortgagee 
takes possession and are dishonoured at maturity, the interest is in arrear 
all the time, and no rests will be directed (Dobson v. Land (1851), 4 De 
G. & Sm. 675). Formerly it was considered that any considerable excess of 
receipts over interest was a ground for directing rests (Gould v. Tancred 
(1743), 2 Atk, 533 ; Donovan v. Frivker (1821), Jac. 165) ; and this was 
treated as coiTcct in Carter v. James (1881), 29 W. U. 437 ; (hough rests 
were not directed where the excoSxS was slight (Gould v. Tancred, supra ; 
Donovan v. Fricker, supra ; SckoJefield v. Ingham, supra). But, apparently, 
mere excess of receii)ts is not sufllcient to render the mortgagee liable to 
rests (Baldwin v. Lewis (1835), 4 L. J. (ch.) 113; see Nelson v. Booth, 
supra). 

(i) liorlock v. Smith ^844), 1 Ooll. 287, 297 ; and the mortgagee need 
not account with rests if he enleis on leasehold premises to avoid a for- 
feiture (Fateh V. Wild (1861), 30 Beav. 99). 

(k) Incorporated Society v. Richards (1841), 1 Dr. & War. 258, 334; 
National Bank of Australasia v. United lland-in’Uand and Band of Hope 
Co. (1879), 4 App. Cas. 391, 409, P. C. ; Wrigley v. Gill, [1905] 1 Ch. 241, 
254 ; see Montgomery v. Calland (1844), 14 Sim. 79 ; Douglas v. Culverwell 
(1862), 4 De G. P. & J. 20, C. A. 

(l) Davis v. May (1815), 19 Ves. 383 ; Latter v. Daskivood (1834), 6 
Sim. 462 ; Finch v. Brown (1840), 3 Beav. 70; WUson v. Cluer, supra, 
at p. 140 ; SchoUfiM v. Lockwood (No. 3), supra. But if, while the mort- 
gagee is in possession under circumstances which do not subject him to 
account with rests an account is settled between the parties which shows 
that no interest is due, or that arrears of interest have been turned into 
principal, the njortgagee is thenceforward liable to account with rests 
( Wilson V. Cluer, supra). As to the arrears of interest recoverable by a 
mortgagee in possession, see p. 229, post 

(fli) Wilson v. Metcalfe (1826),.! Russ. 530; Wilson v. Cluer, supra; 
Montgomery v. Calland, mma; Ashworth v. Lord (1887), 36 Ch. D. 645 ; 
see Quarrell v. Beckford (1816), 1 Madd. 269. The direction is given at any 
time after the account shows that the mortgage is paid off, although not 
asked f^r originally (Wikon v. Metcalfe, supra) ; or the mortgagee may be 
charged with interest on moneys received from the times of receipt (Lhyd 
V. Jines (1842), 12 Sim. 491). 
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404. Where a sale of part of the property is effected, the net 
proceeds are applied first in payjiient of intorest then due, and the 
surplus is carried to the credit of principal as at the date of receipt, 
so as to reduce the amount on which interest thenceforward runs ; 
but no rest is made at tlie same time in the account of rents and 
profits. If the account is being taken without rests, the account of 
rents and profits will go on continuously as though there had been 
no special receipt of capital moneys ; if the account is being taken 
with rests, the usual rest will be niade at the next period {71). 

405. Where the mortgagee receives rents after the account has 
been taken, he must render a fresh account verified by affidavit up 
to the time when the matter is finally settled (n). 

Sub-Sect - - A'-tovuis of hinrqiaf ami Inifrest. 

406. The first acc.ount to lie taken under a mortgage is the 
account of ])rinci])al and interest. If there is any special matter 
affecting the amount at wdiicli tlio mortgagor or a person claiming 
under him is entitled to redeem, such as a valuation of the 
security in bankruptcy, this must be pleaded or oUierwise brought to 
tlj(3 attention of the court before the judgment directing the account 
is given, in which case an appropriate direction can he inserted. 
If this is not done, the question cannot be subsequently raised on 
takii]g tl]B account (p)- If the account for interest is not taken 
owing to an expected deficiency, and payments are ordered to be 
made on account of princi])al, this does not prevent the subsequent 
calculation of intorest in the event of a surplus (q). 

407. Where a mortgage is given for a specific sum stated to be 
then advanced, tlie receipt of which is acknowledged by tlie mortgagor, 
the mortgage deed is jnund facie evidence of the amount of the 
advance (r), and, accordingly, tlie principal debt is proved by pro- 
duction of tlie deed, with the roceijit contained in the deed or 
indorsed on it(,s*); hut the receipt is not conclusive, and the 
mortgagor is entitled to show by parol evidence that the sum named 
was not in fact advanced (0; and the burden of proving the advance 

{n) Wriglcy v. Gilh [1905] 1 Cli, 241, 253 ; affirmed on another point, 
[]906] 1 Oh. i65, C. A. ; A inswoiik v. Wilding, [1905] 1 Oh. 435, explaining 
Thompson v. Eudsoti (1870), L. 11. 10 Eq. 497. 

( 0 ) Oxenhom v. Ellis (1854), 18 Heav. 593, 595. 

l p) SanguineUi v. StueJeey's Banking Co, (No. 2), [1896] 1 Oh. 502. 

l q) Be Calgarif and Iledicine Hat Land Co., Lid., Pigeon v. The Co., 
[1908] 2 Ch. ‘652, C. A, 

(r) As to the effect of the receipt, see, further, p. 178, ante; title 
Estoppel, Vol. XTIl., p. 371 ; King v. Smith, flOOOJ 2 (ffi. 425. 

(«) Piddock V. liioivn (1734), 3 Wms. 288; see Goddard v. Complin 
(1660), 1 Cas.jn ("li. 119 ; Holt v. J/d/ (1692), 2 Vern. 279. A transfer of a 
mortgage, reciting that a ccilaiii sum is due on the security, has been held to 
estop the transtcree from sulisoqueutly having costs ^^hlch were included 
taxed on an ordinary summons, although a contemporaneous receipt 
ended with “ ficcounts herealter to bo adjusted ” (Be Formjlh (1865), 11 
Jar. (N. a.) 213, 615, C. A.) ; and see titles Deeds and Otue^ Instru- 
ments, Vol. X., p. 464; Estoppel, Vol. XJII., p. 371. and as to account 
books of a deceased mortgagee being evidence of the slate of the account, 
see Hudson v. “ SwiftsuTo ” (Owners of) (1900), 82 L. 1’ 389. 

(t) Mainland v. Upiohn (1889), 41 Oh. D. 126, 136; see title PlfBPS 
ANP Other Instruments, Vol X., p. 464. 
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strictly is on the mortgagee in certain cases, namely, where the 
mortgagee was at the time the mortgagor’s solicitor or agent (u), 
where there is evidence of |)ressure (r) or fraud (a). 

408 . The mortgagee may stipulate for a commission of an amount 
reasonable, having regard to the risk run {h) ; and if, on making the 
advance, he deducts this commission from the sum stated in the 
mortgage deed, and ])ayB only the balance, tlie full sum so stated 
will be allowed as the jiriiicipal debt in his account (r). 

409 . The security may be given to cover future advances 
whether in addition to an immediate advance or not, or to cover a 
current account, or to cover present or future liabilities (^Z). In 

(u) Lewes v. Jforgan (1817), 5 Price, 42, 83 ; Lewes v. Morf/a7i (1829), 3 
Y. & J. 230, 249, 398 ; Lawless v. Mansfield (1841), 1 Dr. & War. 657 
608 ; Gresley v. Mousley (1862), 8 Jur. (n. s.) 320. And where a security 
is given for a bill of costs the court will inquire whether tlio charges were 
fair and reasonable (WraggY. Denham (1836), 2 V. & C. (ex.) 117, 121) 
As to entries in a solicitor's books being evidence in his favour of his debt 
see Clark v. Wilmot (1841), 1 Y. & C. Ch. Cas. 53 ; 2 Y. & C. Ch. Cas. 
259, note (h) ; title Evidence, Vol. XIII., p. 464. As to the relation of 
solicitor and client, see gener^ly, title Solicitors. 

(v) E.y., in a post obit security {Tottenham v. (heen (1863), 32 L. J. (on.) 

201 ). 

(a) Tiddock v. Brown (1734), 3 P. Wins. 288. 

{h) »^eo p. 144, ante, 

(c) Mainland v. Ufjolin (1889), 41 ('h. D. 126; see Poifer v. Edwards 
(1857), 26 L. J. (CH.) 468 ; Biggs v. HoddinotU fJoddinott v. Biggs, [1898J 2 
Oh. 307, 322, C. A. The docirine laid down in Be Edwards^ Estate (1861) 
111. oil. R. 307, 369, that an onerous contract entered into as part of the 
mortgage transaction is piesumed to be made under jiressure, is not correct 
{Biggs v. Uoddinottf IloddinoU v. Biggs, suyra) ; and see title Equity 
Vol. XIII., p. 91. note (r): If the commission is not deducted at the time 
of the advance, it will be allowed subsequently in the accounts under the 
head of just allowances, provided that it is stipulated for in the mortgage 
contract, and tliat the bargain is deliberately entered into whUo the parties 
are on equal terms {Bveknell v. Vickery (1891), 64 L. T. 701, P. C. ; The 
Benwell Tower (1895), 72 D. T. 664, 670) ; see note (c), p. 144, ante. Broad 

V, Selfe (1863), 11 W. K. 1036, and James v. Kerr (1889), 40 Ch. D. 449, 
459, so far as to the contrary, appear not to bo now law. An agreement, 
in consideration of a present advance, to pay a larger sura in the future 
is valid {Wallingjord v. Mutual Society (1880), 5 App. Cas. 685, 702). 

{d) A security for advances will generally, if the surrounding circuni- 
Btanccs favour the const Tuc*,tion, include past as well as future advances 
{Hibernian Bank v. Gilbert (1889), 23 L. E. Ir. 321) ; and a charge on a policy 
of insurance for notes cashed may cover the balance due at the mortgagor’ 
death {Jones v. Consolidated Inrestment Assurance Co. (1858), 26 Bcav. 
256) ; but a security to cover hahilities of the mortgagor to the mortgagee 
refers only to direct liabilities ; it does not include liability on a bill which 
the mortgagee has purchased {('alisher v. Forbes (1871), 7 Ch. App. 109, 
114). A mortgage to a bank to cover debts due or growing due from the 
mortgagor covers his liability on bills drawn by him and accepted by a 
third i>ar1y, which are then under discount with the bank, and are sub 
scqueutly dishonoured {Merchants' Bank of London v. Maud (1870), 19 

W. R. 657) ; and a mortgage of a public-house to brewers to cover debts 
due Irom the mortgagor or his assigns will cover the business debt of his 
devisee {Be Watts, Smith v. Watts ( 1 882), 22 Ch. D. 6, C. A.). For forms of 
mortgages to secure further advances, see Encyclopedia of Forms and 
Precedents, Vol. VITI., pp. 519, 650; and to secure current aiooiints, sec 
ibid., VoL VIll., p. 608 a. As to the right of a solicitor-mortgagee to add 
certain costs to Jiis security, see p. 124, ante. As to further advances by 
an lixpeiitiir mortgagee* see Be Gannun, Gannon y. Gannon, I1909J I 1. It 
67, C. A. 
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these cases It is available up to tlie limit for which it is stamped (r), 
but sometimes an express limit on the amount recoverable under it 
is inserted, and, according to the construction of the deed, this may 
be a limit on principal only, leaving interest and outgoings to be 
recovered in addition (/), or it maybe a limit on the aggregate sum 
recoverable, for principal, interest, and costs ((j). 

A mortgage for a specilic sum may, by the agreement between 
the parties, be in faci- a mortgage to secure a curj’cnt account up to 
the limit of sucli sum, but the burden of proof is on the party w'ho 
seeks to establish that it is a running security (//). The actual 
amount due on a mortgage to secure a current account, or a 
mortgage covering furtln'r advances, may he ])roved by evidence 
outside the deed or by r(^cei])ts on tlie deed(0. 

410. Prlnnl facie, in ilie case of a mortgage to seenre a current 
account, unless there has been express appropriation by either 
]aii-t 3 " (k), sums paid by the mortgagor are applied in satisfaction of 
llio items on the debit side in order, beginning with tlie earliest in 
date (I). Rut inasmuch as tlu^ security does not, as against a 
s('C()nd mortgag(‘e, include advances made after notice of the se('ond 
mortgage (m), the result is that the mortgage becomes a morigagii 
for the fixed amount of the balance then outstanding, and 
sul)se([uent jiaymonts will go to satisfy it, while subse([uuiiL advances 
will, as against the s(‘C()nd mortgag(‘e, he unsecured (u). Tlio aliove 
rule is, howisver, not ajiplied if the circumstances sliow that it was 
the. intention of the iiiortgagiiG to excludt‘. it(e). 

411. Apart from express stipulation (p), a mortgage security 

(r) See p. 137, ante. As to the law afTecliiig fhe prioiity ot fuithcr 
advances, soo pp 332 ef seq, 

(/) See White v. City of London Brewery , Co. (1889), 42 Ch. 1). 237, A. 

Ig) Blaehford v. Davis (1800), 4 Ch. Api». 304, 309 (i)roviRo '‘that the 
total moneys to be secured by and iiliimately recoverable under these 
presents shall not exceed the sum of £1,200 ”), 

(h) Be Boys, Eedes v. Boys, Ex parte Hop Planters Co (1870), L. R. 10 
Eq. 467; &Ge IJenmlcpr Y. Wigg (1843), 4 Q. B 792; MeUand v. Gray 
(1843), 2 Y. & C. (h. Cas. 199; and note {jj), p. 228, post. 

(j.) See^ Melland v. Cray, supra. 

(A*) Cory Brothers & Co. v. Turkish Steamship “3/crm” {Owners), The 
“ MeccaW [1897J A. C. 286 ; see Williams v. Bawlinson (J825), 3 Bing. 71. 

(?) Devaynes v. Noble, Clayton's Case (1816), I Mer. ,529. 572 ; see 
Bodenham v. Turchas (1818), 2'B. & Aid. 39. This rule is usually referred 
to as “ the rule in Clayton's Case " ; and. see titles Bankeks and Ba>;king, 
Vol. L, p. 586 ; Conthact, Vol. VJT., pp. 449 ft seq 

(m) llopkinson v. Bolt (1861), 9 11. L. (’’as. 514 ; see Gordon v. Graham 
(1716). 7 Yin. Abr. 52 (3) ; and sec title Baukeus Banking, Vol. I., 
p. 632, and p. 332, post 

(n) London and County Banking (>o. v, (1881), 6 App. Cas. 722. 

(o) Deeley v. Lloyds Bank, [1910] 1 Ch. 648, C. A., now under appeal m 
II. L. ; compare Ihpkins v. Amery (1860), 2 Giif. 292. 

(p) As to express stipulations for payment of interest, see pp. 114, 116, 
ante. As to deduction of income tax from interest, see title Income Tax, 
Vol XVI., pp. 633, 661 et seq. The first mortgagee is not accountable to 
a second mortgagee for extra interest stipulated for and received after 
notice of the second mortgage {Law v. Glenn (1867), 2 Ch. App. Q34, 639). 
As to a proviso for reduction ol in1 crest on punctual ])ayment, seejp. 115, 
ante. As to set-olT ol ml crest wlier<5 the mortgagor takes a legacy from 
the mortgagee, see Beltat v. Elhs (1S04), 9 Ves. 563 ; title Set-off ^nji 
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implies an agreement to pay interest {q), and interest is allowed at 
the rate of 4 per cent, per annuju (/’)• \Vliere a security is given by 
way of indemnity, it will cover interest on sums paid by the 
guarantor (u). 

Where the mortgage provides for interest up to the day fixed 
for payment, but not beyond, a contract for tlie continuance of 
the same rate of interest until payment is not implied {b\ but 
subsequent interest will be given by way of damages for breach 
of contract O'), and if the oiignial rate of interest is a reasonalde 
and usual rab^, it is adopted as a proper measure of damages for 
the subseqiu'iit delay (il). This rule applies both to procc'odings on 
the covc^nant, and to accounts taken in rndemjHiou or foreclosure. 
In taking such accounts interest cannot be ascertained as damages, 
but It will bo awarded on the same footing as consideration for 
allowing the loan to remain unpaid (r). 

412 . AVluire the mortgage d(‘.e,d provides for payment of interest 
on the principal debt afUu- default, and judgment for the ])r]ncipal 
debt is ()l)taiiicd, tlie mortgage debt is merged in the judgment, and 
if the covenant to pay interest was merely incidental to the covenant 
to pay the princi[)al debt, the interest will no longer be recoverable 
under tlio covemuit to pay interest, but interest at 4 per cent. 
IS recoverable on the judgment ( / ). Hence the covenant fi equeiitly 


(,\)UNTeu(a.AiM. In mortgage transactions “month ” may mean caJendar 
month {Iluilon v. Jirown, |I8H1] \V. X. llC). 

((/) See, 115, aide , and see note (#), p 113, ante, 

(r) Re Kerr's PoUaj (18C9), L. R. 8 E(i 331 ; Ke Dynx^ Savile v. 1>rax 
[10i)3J I Ch. 781, 795, C.A. ; hxitiu Carei/ v. JJoyne (1856), 5 1. Ch K 104, 
Ashwell V. Stauidon (1861), 30 H<*av. 52 ; and Re Krenj, Ex, parte IhiUel^ 
Ex parte Uine (1858), 3 De (h tk J. 464, C A., 5 per cent was allo\v(‘d. 

(a) Fergus' Exeeidots v. (Jore (1803), 1 Seh. cV; Lef. 107 ; ITai/i/aon v. 
Bowker (1S45), 8 Beav, 363 

{h) See p 116, ante. But a stipulation in tlie mortgage that the mort- 
gagor will not transier the jiiopcily until payment in lull of principal and 
interest imiilics an agreement lor the coniinuaiice ot the original inteiost 
till pavment {Mathura Das v. Ra)a Narindar Bahadur Fal (1890), 12 
T. L. k. 609, P, C ). 

(c) Sec p, 116, arde ; but, ordinarily, inten^st is not recoverable as damages 
for detention of a i}(ibt(London, ( 'hat ham and Dover Rail, i'o v. l:^oulh Eastern 
Rad. (Jo., I1893J A. C. 429, see title Momey and Money-Lekding, p 40, 
ante ) ; where, as in mortgages, the debt is payable by virtue ot a written 
instniment at a certain time, interest can be recovered under the statute; 
bee d)id., p. 38. 

(d) CooA* V. -Powdt'r (1874), L. K. 7 TI. L 27. On a mortgage of a ship the 
original interest of 10 per cent has been allowed (Morgan v Jones (1853), 
8 Kxch. 620) ; and in Gordillo v Weguelin (1877), 5 Ch. D. 287, 303, C. A., 
it was said that the jury w^ould be directed as a matter of law to find 
damages at the rate of the ongiual interest, but this seems to be erroneous ; 
see p 116. 

(fl) Walluigton v. Cook (1878), 47 L. J. (cn.) 508 (where, in a 60 per cent, 
loan, interest at 5 per cent. Avas allowed subsequent to the day for payment). 
Re Roberts, Goodchnp v. Roberts (l880), 14 Ch. D. 49, 52, C. A., Mellersh 
V. Brown (1890), 45 Ch. D. 225, 230, and, p rhaps, the judgment of Lord 
Davey fU Economic TAfe Assaiance Society v. Vshorne, ri902] A. C. 147, 
154, suggest that full interest at the original late will he allowed, but the 
pKH'eduro in Walllngton v, ('ook, supra, seems eoriect 

(/) Re Siieyd, Ex 'poxie Feu'intjs (1883), 25 Ch. D. 338, C. A. dee iW, 
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binds the mortgagor to pay interest at the agreed rate on the 6. 

principal sum or any judgment recovered therofoj- i^). Accounts. 

413. -The rule just stated aj)j)lies only to claims for interest itate of 
made against the mortgagor personally under his covenants for 
payment of principal and hiterest. The amount for the time bciing [rforecloM^ 
recovonihle under such covenants is independent ot the amount for oi lodemptiun. 
which the mortgaged property is a security. The security stands 

for the amount of the pniiciiial and the full interest— that is, 
interest at the agreed rate— and in taking the accaimts in redemp- 
tion or foreclosure, or for purposes incident to the realisation of 
the security, it is immaterial that personal judgment lias been 
obtained Qi), Similarly, where the debt is secured by bond, tlie 
full interest can be recovered against the mortgaged property, 
though the principal and interest recoverable on the bond is limited 
to the amount of the penalty (i). 

414. Tlic mortgagor can validly agree to pay compound interest ; C(»rnpoinid 
that IS, he can agree that interest in arrear sluill he capitalised and uiteiesi. 
shall b(>ar interest at the same rate as the original advance (A) ; but 

the niortgiigoe cannot charge compound interest save under an 
agreement to that eflect (/). Such agreement may be either express, 

fer ray, L.J., at p. 355; AyhuUinol v. Bunstkdl (1890), 62 L. T. 234; 

Evoiiomu' fjijc AtsHHmuce Soactf/ v. ^>6orMe, [1902] A. (). J47, 149. Similarly, 
wlieie the mortgage does not provide for mtenjst after default, only 4 pea* 
cent, is lecovciabh^ alter judgment (/^e European Central BaiL (Jo , ph pmte 
Onenial Financial Corporation (1876), 4 ('b. D. 33, C. A. ; see tith* Judo- 
MENTS Ai^i) OUDEKS, Vol XVIIL, p. 20M) ; but a countj couit judgment 
does not carry interest (H. v. Fshcjc (Comiiif CoiiitJadye) (1887), 18 Q. IJ. 1). 

704, C. A.). If the covenant is to pay interest on principal renuiiniiig unj)<ii(l, 
it ceases to be operative on the judgment being obtained, since tln^ piimupal 
due under the covenant is merged m the judgment debt, and is no longer, so 
it has been said, unpaid {Fo Snepd, Ex parte Fewings (1883), 25 Cb. 1;. 33H, 

353, C. A.) ; il tlio covenant la to pay interest on the piincipal moneys 
iiunauiing diii‘. on the secuiity of th(3 mortgage, the eil'ect is diliereiit, and 
the covenant remains opciative iiotwithatandmg the judgment {Fopple v. 

Hylrester ( 1882), 22 Cli. 1). 98, Mhere the action was to obtain personal jiay- 
ment, and not, as suggested in Ke Sneyd, Ex parte Fewinys, siipia, at p. 345, 
to realise the security; see Economic Life Assurance i^ocicfy IJaborne, 
eiipia^ at ]>. 152). As to the rate ot interest on costs ordered in a 
redemption or loreclosuro action to be added to the seciurity, see p. 233, 
post. 

(g) See Be Sneyd, PJx paite Fewings, supra, at p. 355 ; and after judgment 
a new agreement can bo made continuing the old rate ot mte.iest {Be 
Agricult mist Cattle Insurance Co., Ex parte Hughes (1872), 4 Ch. D. 34, n., 

(h) Economic Life Assurance Society v. Ushorne, supra ; sco LoSiory v. 

Williams, [1895] 1 1. K. 274,0. A. 

{i) Clarke v. Abingdon (Lord) (1810), 17 Vcs. 106 ; see title Bonds, 

Vol. TII., p. 93. As to allowing interest on arrears ot an annuity as against 
other incumbrancers, see Be Sahin, Worseley v. Marshall, [1912] 1 Ch. 332. 

(k) Clarkson v. Henderson (1880), 14 Ch. 1). 348. As to the position of 
a mortgagee in possession in this respect, see p. 116, ante; and as to 
compound interest, see, further, title Monet and Money-Lending, p. 43, 
ante. 

(l) Fergusson v. Fyffe (1841), 8 Cl. & Fin, 121, H. L ; DanieU^r. Sinelair 
(1881), 6 App. Cas. 181, P. C ; see Procter v. Cooper {\1 00), Prec„Cli, 110; 

Brown v. Barkham ( 1720), 1 P. Wins. 652. Formerly an agreement in the 
mortgage for capitalising interest in arrear was void, as tending to usuiy 
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or* implied from the nature of tlio dealinf^s (dj) ; where, for instance, 
the advances are made in the course of a trade or business in wliich 
compound interest is allowed [n). Thus, if tlie relation of banker 
and customer exists between mortgagee and mortgagor, and the 
mortgage is to secure a current account, the mortgagee is entitled 
to make up the account witli yearly or half-yearly rests, and charge 
future interest on the aggregate balance of principal and i nterest 
ap])earing at each rest(o). iJut under a mortgage to a banker for 
a fixed sum tlio accounts must ))e kept on the footing of simple 
interest (pj, unless otherwise agreed. An agreement to pay interest 
on arrears existing at a certain date will bo inferred where interest 
has for a length of time been paid on an aggregate sum made up of 
the 2)rincii)al and those arrears (t/). 

416 . A loan hecured by mortgage maybe made repayalde by instal- 
ments of specified amount covering both pnnci})al and interest (r), 
and tliis is frequently done in the case of ))uilding society mort- 
gages (s), and may ho done in bills of sale(/). AddLtional sums, 


{Vhamberf v Goldtvin (ISOt), 0 Vcs. 254, 271; Maiuhnulv. f/pyWi/i ( J889), 
41 ('ll. D. 126, 156), tlioiigh, upon intoiost lalling duo, the purtios might 
agree to turn it into principal {Ossulstou (Lord) v. Yarmouth (Lord) (1707), 
2 8alk. 449 ; Thornhill v. TJvans (1742), 2 Atk. 350, where interest charged 
on arrears at a higher rate than that ro8or\ ed was not allowed) ; and, 
accordingly, accounts might be settled half-yearly on that ]>rinejple {hJx 
parte Bevan (1803), 9 Ves. 223 ; JUackburn v. Wariviclc (1836), 2 Y. & C. 
(EX.) 92). 15ut tluMnoi tgagee caimoL turn interest into piineipal against 
a subsequent incumbrancer of wln>se mcumbianee he has notice. (Bajbif v. 
Graggs (1763), Anil). 612). 

(m) A mere intimation by the mortgagee that he intends to chaige com- 
pound interest is not enough; iheie must be assent by the inoifgagor 
(Tompson v. Leilh (1858), 4 Jur. (n, s ) 1091). 

(?i) Morgan v. Mather (1792), 2 Ves. 15, 20. 

(o) Clanmrty (Lord) v Lalouehe (1810), 1 Ball & B. 420; Ihifford v. 
Bishop (1829), 5 Kuss. 346; Thomas v. Cooper (1851), 18 Jur. 688, 690; 
and see title Bankers and Banking, Vol. 1 , p. 631. I'he oi dinary rule 
that receipts arc iirst to be aj)])r<)priat(‘d to payment of interest does not 
apply to such an account (ParYs Banking Co. v. Yates, [18981 2 Q. B. 460, 
C. A.). But when the account cea.ses to be a current account, and a final 
balance is struck, whether on the death of the customer, or the cessation of 
the bank’s business, or otherwise, the balance carries only simple interest 
(Fergusson v. Fyffe (1841), 8 CJ &, Fin. 121, H. Ij. ; Crosskill v. Bower, 
Bower V. Turner (1863), 32 Be.iv. 86; Williamson v. Williamson (1869), 
L. 11. 7 Eq. 542). Similarly, where partnorsliip accounis have been kept 
on the footing of yearly or half-yearly rests, this method ceases to be 
applicable on the dissolution of t he partnership (Barjield v. Loughborough 
(1872), 8 (Jh. Ajip. 1, 7); see title Partnership. 

(p) Mosse V. Salt (1863), 32 Beav. 269; London Chartered Bank of 
Australia v. White (1879), 4 A])]). Fas. 413, 424, P. C. ; though where the 
customer has settled accounts on the footing of compound interest, his 
oxeiiutoTS may not be entith*.d to reopen them (Stewart v. Stewart (1891), 
27 L. K. Ir. 351, 363). But a mortgage for a fixed sum may be in fact 
intended to cover a current account, and will so operate (Thomas v. Cooper, 
eiipra ; see p. 225, ante). 

(q) McCarthy v. Lla/ndaff (Lord) (1810), 1 Ball & B. 375. 

(r) Se^p. 114, ante; Walsh v Derrick (1903), 19 T. L. K. 209, C. A. 

(s) See title Building Societies, Vol. JIT., p. 366. 

(f) See title Bills of Sale, Vol. III., pp. 38, 39 ; Linfoot v. Fockett, 
[1895] 2 Ch, 835, C. A., 840, note (b). 
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'whether under tlio name of commission or (inch (^7), may 
be agreed to be paid in the event of instalnnuits being in arrear, 
and these will be allowed against the mortgagor in the accounts (b). 
But interest on fines cannot be charged (c), unless, for instance, 
on the construction of the agreement, the fines are to be addtul to 
pj’incipal (d), 

416 . A tender of the amount due on the mortgage at a lime 
when the mortgagee is Ijonnd to receive it stops interest from 
running if the mortgagor lu'eps the moin^y ready to pay over to 
the morlgagee(e). But for tliis purpose there must be an actual 
tender (j ). 

417 . The statutory limitations on proceedings for the recovery 
of arrears of interest by a mortgagee of land are dealt with else- 
where (fj). 

418 . Where the mortgaged property is in settlement subject to 
the mortgage, it is the duty of the tenant for life to keep down the 
interest (//), l)ut this is a duty only as betwenm himself and the 

( 11 ) General Oredil and JJtseotml Co. v. Glegy (1883), 22 Cli D. 549 ; The 
Benwell Tower (J895), 72 L. T. 064. 

(a) rarker v. Butcher (1807), L. It. 3 Kq. 762. 

(h) And since a second niori.^agce is not m any ])ctter position than the 
niortgagoi, commission will also be allowed aganist Lim (77te Benwell 
Towet'y eupray at p. (5G9). 

(c) Barker v. Butcher, aupra ; Ingohlby v. lldcif (1873), 28 L. T. 55. 

(d) Brovident BermaiieiU JiuiUling Society v. GteenhUl (1878), 9 ('li D. 

122 . 

{e) Gyles v. TJ(dl (1720), 2 P, WTns. 378; Bank of New South v. 
(yConnor (1889), 14 App. Cas. 27.3, 284, P. C. ; Jiourke v. tiobnison, 
[1911] 1 Cli. 480; see Luiton v. iiJodd (1075), 2 Oas. 111 (9i. 200; Cli// v, 
Wadswoilh (1843), 2 Y. & C. Ch, (3is.- 598; p. 149, ante. Tlio moit- 
gagor siiould pay l.lie money into court il there are any proceedings pcjiding 
in wliieli this can be done ; il he makes piolit — as by placing tlm niOiiey on 
deposit — he must account for this to the mortgagee (Edmondson v. 

( 1911] 2 Oh. 301 , 310 ; eonipare Bobntts v. Jeffc/ys { J 830), 8 ]j J. (o. s.) (cjr . ) 
137 ; It. !8. C., thd. 22, r. 3). A mortgagee is not entitled to iiitorest it 
by his ovMi delanlt lie delays payment off (see 'Thornton v. (Jourt (1854), 
3 De Cl. M. & Cl. 293, 301, 0. A.); but unavoidable delay m revesting the 
property in the mortgagor is not such dclaiilt (Webb v. ('rosse. [19I2I 
1 Ch. 323). As to payimuit of six months’ interest m lieu of notices and 
the cases where this is excused, see pp. 147, 148, ante. As to interesc 
being slopped on loss of title di‘eds, see p. 208, ante. 

(f) P* •' expie.ssion of willingness is not sufficient (Bishop 

V. Church (1751), 2 Ves. Sen. 371, 372 ; Garforth v. Bradley (1755), 2 Ves, 
Sen. 675, 678 ; Kmnaird v. Trollope (1889), 42 Cdi. I). 610) ; and see Webb 
V. GrossCy supra. If the mortgagee fails to attend on the day fixed for pay- 
ment in a redemption suit, a new day is appointed, and subsecjuent interest 
IB not allowed (Uughes v. WUlwms (1853), Kay, Appendix, iv.); and see 
p. 153, anU, 

(g) Sec title Limitation of Actions, Vol. XIX., pj). 101, 102. There 
is no such limit in the case of a mortgage of personalty, see ibid.y p. 173. 
But actions on the covenant are subject to the statutory bar ; see ibid , 
p. 76. 

(h) Bevel v. Wailcinson (1748), 1 Ves. Sen. 93 ; Burges v. Mawhey (1823), 
Turn. & K. 167, 174 ; Marshall v. Orowtl^r (1874), 2 Ch. D. 199^ see title 
Settlements. If he makes good a deficiency out of his own moneys, he 
has no charge lor the amount on the inheritance, unless in some way he 
has intimated his mtention to charge it [Ke^isvagion (Lord) v. Bouvet 10 
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reraaindormati. The mortgagee ia not affected, and, unlesa he haa 
allowed interest to remain unpaid by collusion with the remainder- 
man or other misconduct, he can recover against the inheritance 
arrears which have accumulated during the life tenancy (?.). 

419. Where interest haa been paid on a sum greater than that 
ultimately held to l>e charged on the property, the overpayment 
is not treated as paid in reduction of principal (k ) ; and under 
special circumstances an overpayment of intiu’cst may be refunded 
to tlie mortgagor (/), or an underpayment made good to the 
11101 tgagee (//<). 

420. Where at the time of the transfer of a mortgage there are 
arrt^ars of interest due which the transferee pays to the transteror, 
ho can add these to the principBl so that thenceforth they will carry 
inieiest, if the transfer is made with the concurrence of the mort- 
gagor, but not otherwise (w)- on redemption by a puisne 
incumbrancer, the aggregate amount which he pays for principal, 
interest and costs, carries interest against the persons subsequently 
entitled to redeem (n). 


(1859), 7 H. \j. Cas. 557). Subsequent rents (hiring the life of a tenant 
for lite are aj>plicable to liquidate airears during the same lite tenancy, 
hut he is not liable to make good arr(*ars ot a pr(*vious life tenancy (VaiU-' 
field V. Jllfiguire (1845), 2.1o. &Jjat. 141, IGO; llonijwood v. llonywood, 
[1902] 1 (9i. 347). Where several estates are included in the same settle- 
ment, the tenant for life is bound, out of tlie whole rents and profits, to 
keep down the interest on charges on all the estates {Frewen v. Law Lije 
Aufturance Society^ [1896] 2 (/li. 511 ; Uonywood v. Jlonywood, supra). 

(t) Aston V. Aston (1749), 1 Ves. S(mi 204 ; JjoJIus v. Smji (1806), 
2 Sell. & Lef. 642, 654 ; Eoc v. Fogson (1816), 2 Madd. 457 ; Wruon v. Vise 
(1842), 2 Dr. & War. 192, 202; Be ^Jo-rley, Morley v. Saunders (1869), 
L. R, 8 Kq. 594. The principle ap])lies equally whetlior the mortgage is 
ni ade before or after the estate ls settled. I'lie mortgagor cannot by putting 
the equity of redemption in sottloiiient afiect th(^ ri gilts of the mortgagee, 
and mere laches on the part of the mortgagee does not prejudice liis claim 
against the reiiiaindorrnan {Wriron v. Vize, supra ; Hill v. Browne (1844), 
Drury temp. Sug. 426, 435). 'J'he remainderman has his remedy by pro- 
ceedings to compel the tenant for life tokoeq) down the interest (Kensington 
(Lord) V. Boiivene (1859), 7 11. L. (’as 557, 596; Makings v. Makings 
(1860), 1 De (1. F. &; J. 365, 358 ; hut siea Schole field v. Lockwood (1863), 4 De 
(j. J. & Sm. 22, 31, where it was said that no right arises to the remainder- 
man till the death of the tenant lor lite). Similarly, all arrears of interest are 
chargeable by the first mortgagee as against a second mortgagee (Aston v. 
Aston, supra), unless the first mortgagee has been in possession and has 
allowed the mortgagor to have the rents without paying interest (Beniham 
V. Ilaine^ourt (1691), Free. Cli. 30 ; Loftus v. Swift, supra, at p. 655). 

(Ic) Bhxndy v. Eimher (No. 2) (1858), 25 Beav. 537; contra, in Ireland 
(Be Carroll's Estate, [1901] 1 1. Jl. 78). 

(1) Tyler Y. Manson, Manson v. Tyler (1826), 5 L. J. (0. s.) (cn.) 34. 

(w) (hegory v. Vilkington (1856), 8 De G. M. & G. 616, 0. A. 

(w) AshenJuirst y. James (1746), 3 Atk. 270 ; Matthews v. WaUwyn (1798), 
4 Ves. 118, 128 ; Agnew v. King, [1902] 1 1. R. 471 ; see Gladwyn v. Biich- 
wwrw (1690), 2 Vern. 136 ; Macclesfield (Earl) v. Fitton (1683), 1 Vern. 169. 
Originally the court appears to, have allowed arrears of interest to be 
capitahsed on a transfer whether the mortgagor concurred or not (Anon* 
(1676), 1 Cas. in Ch, 268 ; Gladwyn v. Uitchman, supra ; see Cottrell v. 
Finney pl874), 9 Ch. App. 641, 648). In Anon* (1719), Bunb. 41, it was said 
that the mortgagor would be subject to capitalisation if the money had 
been called in, and he refused citlier to pay or to concur in the assignment, 
(o) .Elton V, Cufteu (1881), 19 Ch. D. 49; see p. 289, pout* 
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Sub-Sect. 4 . — Costs, Charges and Exyetises, 

(i.) In (ieucrah 

421 . The mortgagee is entitled to be indemnified against all 
expense so long as he acts reasonably as mortgagee ( p). Accord- 
ingly the account taken in a foreclosure action includes his costs of 
the action (q\ unless he is specially deprived of them for miscon- 
duct (r), and he is allowed also all proper costs, charges, and 
exjionses incurred by him in relation to the mortgage debt or mort- 
gage security, including the costs of litigation properly undertaken 
by him (a). But all these items arc allowed only as a condition of 
redeeming (6). There is no implied contract by the mortgagor to 
pay them, and they are not, in tlui absence of express agreement, 
recoverable against him personally (r). 


(ii.) i'osis of Forerlosnre or Ittdempfton A<tinn, 

422 . The contract between mortgagor and mortgagee, as inter- 
preted by the court, makes the mortgaged property a security for 
the costs properly incident to a suit for foreclosure or redemption ; 
but the mortgagee will forfeit his right to costs if there is sucli 
inequitable conduct on his ])art as to amount to a violation or 
culpable neglect of duty under the mortgage contract, or if his 
conduct as mortgagee is otherwise improper {d). In such cases he 
may either be made to pay costs or be merely deprived of costs (c). 
An ord(ir for an account to be taken, including the mortgagee's 
taxed costs of the action, does not prevent an adverse order as to 
costs if reason for this subsequently appears (./’). 


(p) Defilhn v, (Me (1802), 7 Ves. 583; 585; Dryden v. Frost (1838), 3 
My. & Cr. ()70, 675 ; National Ptovincud Hank of England v. Games (1886), 
31 Ch. D. 582, 502, C. A. As to tlie costs of the mortgage, see p. 123, 
ante. 

(q) See 3 Seton, .liidgment.s and Orders, 6ili ed., j)}). 1895, 1926. 

(r) See the text, infra, and p. 235, post, 

(a) Re Wallis, Ex parte lArkorish (1890), 25 Q. H. D. 176, 181, C. A, 

(5) See pp. 145, 166, ante. 

(c) Re Sneyd, Ex parte Fewings (1883), 25 Ch. D. 338, 352, (^ A. 

{d) (Jottereily. Stratton (1872), 8 Oh. App. 295, per liord Seldokne, L C., 
at p. 302 ; Cotterell v. Finney (1874), 9 Ch. App. 541, 651 ; Kinnaird v, 
Trollope (1889), 42 Ch. D. 610, 619 ; see Dunstan v. Patterson (1847), 2 Ph. 
341. But the mortgagee’s right is limited to costs incurred by him as 
mortgagee (Wickenden v. Rayson (1850), 25 L. J. (on.) 641). As to the 
mortgagor’s right to tax the mortgagee’s solicitor’s bill after payment hi a 
foreclosure action of the sum elainied and a specified sum for costs, see Re 
Griffiths, Jones <£? Go. (1883), 50 L. T. 434, C. A.; and see, generally. Re 
Lonqholham & Sons, [1904] 2 Oh 152, C. A., and title Solicitors. As 
to tlie general liabilities of a mortgagee, see pp. 186 et seq., ante. 

(e) Detillin v. Gale, supra; Harvey v. Tehhutt (1820), 1 Jac. & W. 197, 
202 ; Kinnaird v. Trollope, supra ; see p. 235, post. If the mortgagee 
proceeds by writ when a summons is proper, the mortgagor will only have 
to pay the costs of an action by summons (Johnson v. Evems (1888), 60 
L. T. 29 ; compare Barr v. Harding (1887), 36 W. R. 210 ; Brooking 
V. Skewis (1887), 58 L. T. 73; note (t), p. 162, ante). * 

(/) Ashworth v. Lord (1887), 36 ('h. D. 646, 651, disagreeing on this point 
with Wilson v. Metcalfe (1826), 1 Russ, 530 ; see QuamU v. Beckford (lSl(y)^ 
1 Madd. 269, 286. 
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423 . The mortgagee’s costs of suit are not, like ordinary costs, 
in the discretion of the court (/;) ; and it a charge of misconduct is 
made against him and proved, and he is thereupon deprived of his 
costa or made to pay costs, he can appeal as of right (h ) ; but if, 
notwithstanding the misconduct, he is allowed his coats, the mort- 
gagor cannot appeal except by leave, since the costs are tlien in the 
discretion of the court (?). 

424 . Costs arc taxed as between party and party (M, and arc not 
in general payable by the mortgagor personally, but the mortgagee 
adds them to his security (1). Where a foreclosure action relates to 
t\^o mortgages whieli the mortgagee* is not entitled to consolidate, 
the costs are apportioned rateably between the two estates (m). 

425. Where there are successive incumbrancers the same rule 
prevails, and each incumbrancer adds his costs to his security (?/), 
save that wliere a subsequent incumbrancer institutes ])roceed- 
iugs, }iot in his own interest only, hut to secure or to realise and 


ig) R. S. C., Ord. (35, r. I. As to the early praetice, see (hven v. Giiffilh 
(1749), 1 Ves. Sen. 250. As to the costs ot an action for account against 
a mortgagee who has realised his sex'uriiy, see p. 257, ]wst. 

{h) Cotierell v. ration (1872), 8 Ch. App. 295, 302 ; Charles v. Jones 
(1886), 33 (''h. 1). 80, C. A. ; McDonnell v. M^Nahon (1889), 23 L. R Ir. 
283; and the mortgagee, jf suceesshil, will add tlie costs ol tlio appeal to 
Ins security (Coileiell v. Stratton, supra ; se<3 A'orton v. Cooper (1854), 
6 J)e (h M' & G. 728, 734, i\ A.). 

(i) Charles v. Jones, supra ; Heath v. Chinn (1908), 98 L. T. 85.5, 8.58. 
'liiere can be no appeal as to costs which are in the diseietion of tlie (‘ourt, 
except by leave (Judicature AeJ, 1873 (36 & 37 Yict. e. GO), s. 49) ; see 
title PraCTK^E ANl> PuOCEhllRE. 

(k) The Kestiel (1860), L. R I A. & E. 78, 81 ; He Queen s Hotel ('o , 
Cardiff, Lid , Rc Vet non Tin riate Co , Ltd , [1900] 1 ('h. 792 ; see Re New 
Zealand Midland Rail. Co., Smith v. Luhhock, [ 1901] 2 Ch. 357, 30.5, C. A. ; 
compai'e, contra. Re Griffiths, Jones d: Co. (1883), 50 L. T. 434, C. A. ; 
and the rule that the mortgagee is entitled to indemnity requires that ho 
should have solicitor and client costs, and this was formerly allow ed ( Lojaujj 
V. Hijde (1090), 2 Vein. 185). Although foreclosure might be brought in 
tlie county court, the mortgagee will be entitled to the costs of an action 
in the High ('ourt {Hrown Rge (1874), L. R. 17 Eq. 343), unless the 
parties live near to each other {SimonsY. Me Adam (1808), L. U. OEq. 324 ; 
Cro^'ier v.. iJowsctt (1885), 31 CJi l>. 67). 

(l) Frazer v. Jones (1846), 5 ICire, 475, 483. 

im) J)e Caux v Skipper, Tec v. J)e Caux (1886), 31 CJi. D. 635, C. A., 
overruling Clapham v. Andrews (1884), 27 Ch. D. 079. As to consolida- 
tion, see pp. 208 et seq,, ante. 

{n) Ford v. Chesterfield {Earl) (1850), 21 Reav. 426, 428 ; ^y right v. Kirby 
(1857), 23 Reav. 463, 467 ; Johiiste)ne y. Cox (1881), 19 Ch. D. 17, 19, C. A. ; 
*Urd V. Wenn (1886), 33 Ch. D. 215, 219 ; Follock v. Lands Improvement Co. 
( i888), 37 Ch. 1). 661, 668. Accordingly the costs are payable in the same 
priority as tlm debts {Homes v. Racster (1842), 1 Y. & C. Ch. Cas. 401, 403) ; 
compaie Re Baldwin's Estate, [1900J 1 I. R. 15. But wliilo in a priority 
suit the costs usually follow tlie mortgages, the court has a discretion, 
and can order one or other of the claimants to pay the costs if a case is 
made for it {Harpham v. Shacklock (1881), 19 (3i. D. 207, 215, C. A.). If 
a second mortgagee makes an unsuccessful claim to priority in the first 
mortgagee’s foroedosure action, the first mortgagee will add his ordinary 
foreclosure costs to his securify, and the second mortgagee will pay the 
extra costs occasioned by the claim {Northern Counties of England Fire 
Insurance Co, v. )yhipp (1884), 26 Ch. P. 482, 496, C, A.), 
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distribute the mortgaged jiroj^ert)’ (ry), or lo aseertaiTi the priority of Sect. 6. 
tlie incumbrancers (_p), he ih entitled to his costa, so far as incurred Accounts, 
for these objects, as a first cliaigo on the fund. 

J5ut a mortgagor or sul)sequent incumbrancer, who raises an When costs 
untena))le defence, must pay i)ersonally any costs so occasioned for ryaWe 
which the mortgagee’s security is insufficient b/), and a redem]ition 
action, if the mortgagor fails to redeem, is dismissed with costs to 
be paid by him personally (r). 

426. After the mortgage has become absolute at law, tlio mort- Costs of 
pgee is entitled to deal with the mortgaged pi’operty as owner, and ^ 
if he settles or otherwise disposes of the mortgage, so that persons mldcr ^ 
claiming under liim become necessary parties to a redemption (a) mortgagee, 
or foreclosure (/) action, their costs also are jiayable out of the 
property (a). AVliere a sub-mortgagee is a necessary party, lie has 

his costs against the mortgagee, and the mortgagee adds them to 
his own del)t (h), Ihit this rule only applies to costs due to persfuis 
claiming under the mortgagee. The mortgagee is not bound to ]ui y, 
and add to liis security, the costs of necessary ])arlies claiming under 
the mortgagor, such as a trustee in bankruptcy (c) or an heir-ul- 
liiAV, even tliough an infant (d). 

427. The mortgagee is not entitled to interest on costs of an iniereston 
ordinary redemption or foreclosure action ; but if a siiecial order is 

made whereliy the costs are to be added to liis security, they will 
then carry iiihu’cst, and this will be at the rate of *1 iior cent. 
p(ir annum, notwithstanding that a higher rate is reserved by the 
mortgage (c). 

(o) Whiifi V. refeibowugh {Bishop) (1821), Jac. 402 ; Jund v. ('hesiviju^d 
(Earl) (lSa6), 21 IJeav 426 ; Wright v. liirhy (1857), 23 Dcav. 463. 

(p) Batten, P^offUl and Scott v. Dadmoulh JIarhour (Commissioners (1890), 

45 Ch. D. 612 ; (Carricic v. Wigan Tramways Co , [18{)3J VV. X. 08 ; and 
eases cited in note (?i), p. 232, ante. In Ee Bnrne, Lee v. Bnrne (ISOO), 62 
L. T. 022, this principle tx'us applied to an adniinistration action brought 
by a 8ubscqin‘nt iiiciiinhianeer. 

(q) Liverpool iMartnc (h'edii Co. v. Wilson (1872), 7 (Ui. App. 507, 512 ; 

Guardian Assuraiice (-o. v. Avonmore (Lord) (1873), 7 1. K. Kq. 406; .sec 
Sharpies v. Adams (1863), 1 New Rep. 460. 

(r) See 3Iutual Life Assurance Society v Langley (1886), 32 ('h. I). 460, 

C. A., wdiere a first mortgagcjo was also third mortgagee ; and see p. 15.‘;, 
onle. As to costs payable by a puisne mortgagee who fails to redeem, see 
p. 154, ante. 

(s) Wethercll v. Collins (1818), 3 Madd. 255. 

(t) Bartlc V. Wilkin (1836), 8 Sun. 238. 

(а) But not where the assignment is in the course of an action for redemp- 
tion (i^rirrjy V. Wrey (1827), 3 Russ. 4G5), or foreclosure (Go/cs v. J^’orrexf 
(1847), lOBoav. 552); and as to transfer of rights pendente hie, Booth 
V. Creswickc (1837), 8 Sim. 352. 

(б) Smith V. Chichester (1842), 2 Dr. & War. 393, 404. Where possible, 
the sub-mortgagee should be joined as co-plaintifi (ibnl). 

(c) Hunter v. Pugh (1840), 1 Hare. 307, n. ; Applehi/ v. Duke (1842), 

1 Hare, 303 ; (1843) 1 Ph. 272 ; Clarke v. Wilmot (1843), 1 Ph. 276. The 
earlier decisions contra are referred to in Appleby v. Duke (1843), 1 Ph. 272, 

274. As to costs of disclaiming defendants, see p. 295, post * 

(d) Wade v. Ward (1869), 4 Drew. 602. 

• (e) Eardley v. Knight (1889), 41 Ch. D. 637 ; see Lippard v. EickeiU 
(1872), L. B. 14 £q. 291. Under the Judgments Act, 1838 (1 & 2 Vict« 
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42d. The niortp;agee*8 right to costs extends to the costs of an 
action in which hia security is realised by sale (/) ; but his priority 
for his debt and costa over the costs of other parties depends on 
the object of the action. If the action is designed to give the 
mortgagee no benefit beyond the realisation of his security, or if the 
matter within the jurisdiction of the court is in effect the equity of 
redemption only(//), the mortgagee is entitled to priority over the 
costs of otlier parties ; and the pn)Coeds of sale will be paid to him 
so far as required for satisfaction of his principal, interest and costs, 
without deduction except of the exjienses of sale (h). This is so 
notwithstanding that he consents to (i ) or asks for (k) a sale. 
Similarly, when the mortgagee comes in under an administration 
judgment, and submits to have his rights determined, he will be 
entitled to principal, interest and costs out of the net proceeds of 
the property in priority to the costs of other parties (/-). 

429. But where the mortgagee, instead of relying on his security 
only, institutes a suit for the administration of the mortgagor’s 

c. 110), ss. 17, 18, interest only runs on costs ordered to be paid by one 
party to the other, not. on cosis ])ayable out of an estate {A.-ii. v. A'ether- 
nde (1841), 11 fSim. 529) ; see title JirixjAfENTS and Orders, Vol. XVIII., 
p. 209. 

(/) V. Wa)d (1859), 4 Drew. 602. An cquitabh* mortgagee by 

deposit is entitled to costs, whetlicr there was an acoom])anying memoran- 
dum or not (Connell v. Ilardie (1839), 3 Y. A 0. (ex.) 582 ; It v. Chambers 
(1840), 4 Y. & C. (ex.) 54) ; though formerly he was not allowed the costs 
ul' establishing liis right to a sale wheie there was no memorandum (Ite 
Wells, Ex parte Brightens (1818), 1 Swan 3 ; AV patle Trew { 1818), 3 Ma<ld. 
372 ; Be Evans, Ex parle Bohmsoti (1832), 1 Dcac. vV. Oh. lit)), unless it had 
been dispensed with under a trade custom ( fte Earles, E r pntte ^^oss ( 1849) 

3 De 0. & Sm. 599) ; and the distinction may have beem revived by Be 
Cawan, Ex parte Barehuf (1855), 5 De G. M. tk, (i. 403, 417, 0. A., either 
generally or in l)ankriii>t.cy only. 

(g) See Armsiiong v. Stoker (1852), 14 Reav 535, 538. This is so in an 
administration suit if it becomes necessary to sell the property, but the 
mortgagee is not otherwise interested in the suit (Ilepworlh v. ILedop ( 1844), 
3 Haro, 485 ; Wonham v# Marhin (1870), L. K. 10 Eq. 447 ; Hilliard v. 
Moriarty, [1894] 1 I. R. 316, C. A ). 

(h) Since tlio mortgagee gets the benefit of the sale the expenses of sale 
are a first charge (I)ighton v. Withers (1862), 31 Beav. 423 ; Be Oriental 
Hotels Co., Perry v. Oriental llokis Co. (1871), L. R. 12 E(|. 126 ; Batten v. 
Wedgwood Coal and Iron Co. (1884), 28 Ch. 1). 317 ; Lathom v. Greenivich 
Ferry Co. (1895), 72 L. T. 790) ; but this has not always been recognised 
{TJpperton v. Harrison (1835), 7 Sim. 444 ; Millar v. Johnston (1888), 23 
li. R. Ir. 50 ; Bossv. Boss (1892), 29 L. K. Ir. 318) ; and see Be Maclcinlay, 
Ward V. Mackinlay (ISH),2 De G. J. & Sm. 358, C. A. As to costs in 
debenture- holders’ actions, see title Companies, Vol. V., pp. 387, 388. 

(i) Wild V. Lockhart (1847), 10 Beav. 320 ; Cutfield v. IHehards (1868), 
26 Beav. 241 ; Wade v. Ward, supra ; Cook v. Hart (1871), L. R. 12 Eq. 
459 ; sije Crosse v. General Beversionary and Investment Co. (1853), 3 Do 
G. M. & G. 698. 

(k) Wonharn v. Machin, supra. 

(^) Be Marine Mansions Co. (1867), L. R. 4 Eq. 601. A mortgagee does 
not adopt a suit, so as to let in the costs in priority to his mortgage, by allow- 
ing his r^hts to be ascertained m it (Lamgton v. Langton (1855), 7 pe G. M. 
& G. 30, 37, 0. A.) ; thoUj^h, if he is a party to the proceedings, he must 
allow the costs ot reaUsatioii to be first paid out of the proceeds of sale 
(Be BegenVs Canal Ironworks Go., Ex parte GrisseU (1875). 3 Oh. D. 411. 
«7, C. A.). 
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estate, he subjects himself to the ordinary rule in administration 
that the costs of all necessary and proper parties are a first charge Accounts, 
upon the estate (w), and consequently these costs, including the 
expenses of sale, rank before the mortgage («). But it the 
mortgagee institutes a suit to realise his security, and also for 
administration of the mortgagor’s estate with a view to realising 
any deficiency out of the general estate, he is entitled, subject to 
the expenses of sale, to the entire produce of the mortgaged pro- 
perty towards payment of his debt and costs ; and as regards the 
general assets, the costs of all ])arties will bo paid in the first place 
as ill an ordinary administration suit (o). 

430 . In the following cases the mortgagee -will be ordered to Where 
pay costs, or, if there has been default also on the side of the 
Qiortgagoi*, he will be only deprived of costs : — pay^or 

(1) If the mortgagor makes an unconditional tender of a sum ileprivcdof 
sufficient to cover the amount secured by the mortgage, at a time 
when he is entitled to pay off the mortgage (p), and the mortgagee 
refuses to accept it, lie must pay the costs of a redemption action 
thus made necessary (q). But, in the absence of a tender, he does (i) iMusai ol 
not forfeit his riglit to costs merely by claiming more than is due 
to him (0, or by bringing before the court a question as to the 
amount due, even though he is unsuccessful in his contention (.?) : 
such a claim is not necessarily vexatious, so as to deprive the 
movigagee of the benefit of the general rule(f). 


(m) Soo title Executors akd Administrators, VoL XIV., p. 349. 

[n) Armsirong v. Siorer (1852), 14 Bcav. 535, 538; Waller v. Stavtan 
(1802), 10 W. K. 670; Ee 8pcnsle\fs Estate, Spensley v. Harrison (IHl 2), 
L. K. 15 Eq. 16 ; Leonard v. Kellett (1891), 27 L. It. Ir. 418, 427. In a 
mortgagee’s suit the expenses of sale are usually port of his own costs. 

(o) Tipping v. Power (1842), 1 Hare, 406 ; TacMey v. Thompson (1860), 

1 John. & 11. 126 ; Pinchard v. Fellows (1874), L. R. 17 Eq. 421 ; Leonard 
V. Kellett, supra : compare White v. Gudgeon (1862), 30 Beav. 545, where 
the costs of tlie administrator’s suit were given priority on the ground of aa 
overclaim by the mortgagee. 

[p) Edmondson v. Copland, [1911] 2 Ch. 301 

iq) Harmer v. Priestley (1853), IG Beav, 669 ; see Wilson v. Cluer (1841 ), 
4 Beav. 214 ; Smith v. Green (1844), 1 CoU. 655 ; Eohertsv. Williams (1814), 
4 Hare, 129; Morley v. Bridges (1846), 2 (Joll. 621 ; lloskin v. Sineoek 
(1865), 12 L. T. 262 ; Cottrell v. Finney (1874), 9 Ch. App. 641, 551. Or 
the mortgagee, if ho fails on part of his case, maybe disallowed the costs of 
that part. [Kinnavrd v. Trollope (1889), 42 Ch. I). 610, 621). In order to 
throw the costs on the mortgagee, the mortgagor must; make an actual 
tender (Gammon v. Stone (1749), 1 Ves. Sen. 339), notwithstanding that 
there is a dispute on a question of law (Hodges v. Croydon Canal Co (1840), 
3 Beav. 86) ; and, as to tender, see p. 149, ante. 

(r) Loftus V. Swift (1806), 2 Sch. & Lef. 642, 657 ; Cottercll v. Stratton 
(1872), 8 Ch. App. 295 ; Ee Watts, Smith v. Watts (1882), 22 Ch. D. 6, C. A. ; 
Kinnaird v. Trollope, supra, at p. 619. The fact that the deed contains a 
receipt for more than the sum actually advanced is not a ground for depriv- 
ing the mortgagee of costs (Hunstan v, Patterson (1847), 2 Ph. 341, 
345). 

(«) Ee Watts, Smith v. Watts, supra, at p. 14 ; Stone v. Lickorisn, [1891] 

2 Ch. 363, 370. 

(5t) Norton v. Cooper (1854), 6 Be Cr, M. & G. 728, C. A, As to tha 
general rule, see p. 231, anU . 
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Mortgage. 

(2) Tf thfi mortgagee commences foreclosure (a), or resists 
redemption (6) proceedings when there is nothing due to him, he 
will have to pay, or will be deprived of, costs. If he is paid off before 
the action is heard and carries it to a hearing, ho will have his 
costs up to payment and will })ay those incurred subsequently (c). 

(8) If the mortgagee unsuccessfully denies or resists the mort- 
gagor’s right to redeem, wdicther on the ground that it has been 
extinguished (d), or that the conveyance was absolute (e), or other- 
wise (/), he is liable for the costs so occasioned (//). And he must 
])sy the costs if, being first mortgagee, ho sets up an unsuccessful 
clciim to tack (//), or consolidate (i), or refuses to allow the mortgagor 
to redeem on the ground that a subsequent incnuilnancer wishes to 
do so (k) or on any other ground involving an untenable claim on 
bis part (Z). But he is entitled to his costs so far as the action was 
lUicessary for redemption (?a) : and he will not be deprived of costs 
if a specific, but unsuccessful, charge of fraud is made against 
liim (//). 


((f) IhuuuKjlon V. Harwood (1825), Turn. JI. 477, 485 ; 3lor}is v. Jslip 
(1856), 23 13eav. 244. 

(b) Barlow v. Gatiifi (1856), 23 Beuv. 244 ; Naiwval Uank of Aushalasia 

y. United IJand-in-Hond and Band oj Hope ('o. (1879), 4 App. Can. 391, 
412, P. (t ; sec Wihon v. (Haer (1841), 4 Beav. 214. If anything is due 
tho mortgagee lias liis costs {Barlow v. ftupra ; Uaseidjf v. i^uUumi 

( 1878), 1 Ij It. Ir. 313) ; but if the inoitg.igeo has gone into possession, he 
may bo deprived ol his costs lor lading to render accounts when required 
lo do so (Bowell v. Trotter (1861), J lUevv. Siu. 388 ; (Uismdy v. t^ullivatif 
supra). As lo the liabdity ol a mortgagee in i)ossesHi()n, sec ]) 198, a7ite. 

(c) Gregg v. Slater (1856), 22 Boav. 314 ; Seal v Kciasleif, |1883| \\\ N". 
122, C. A ; SCO Montgomery v. ValUtnd (1844), 14 Snii. 79. 

(d) Baker v. Wind (1748), 1 Vos. Sen 160; lluiveg v. Tchbull (1S20), 
1 Jac. W. 197, 202; N otional Bank of Anslralasia 'y. United lland-in- 
Ifand and Band of Hope To., supra, at p. 412 ; see Henderson v. Astwood, 
Ashvood Y (JobhoUk ('obbohl v. Astwood, [18i4] A. C. 150, 162, P. 

(e) England v. (jodrinqion (1758), 1 Eden. 169. 

(/) Si'c Roharis v. JejjergH (1830), 8 L. J ((». .s ) {m.) 137 ; Fleming v. 
Self ( 1 854), 3 Bo G. M. & G 097, 1029 ; Cowdrg v. Hag ( 1 859), 1 (liff. 3 1 6, 325 
(g) But usually the costs wjI! not be ])ayable to the inorlgagor personally ; 
they will be sot oil on his redrciniug {Wheaton v. (hahim (1857), 24 Ih'av. 
4S3 ; Forbes v. daclson (1882), 19 Gli. D 615, 623). 

{7i) Laceg v. Ingle (1847), 2 l^i. 413, 424 ; Credhnd v FoUer (1874), 10 
Gh. App. 8 (wiiere, however, sua e there had been a want ot caution on the 
juirt of the second mortgagee, the first mortgagee was only deprived ot 
rosts) ; Kinnaird v. Trollope (1889), 42 Ch. 1). '610, 621 (where, also, the 
mortgagees were not allowed co^ts ol their unsuccessful claim) ; see Forbes 
V Jackson (1882), 19 Ch, D. 615, 622. 

(i) Squire v Pardoe (1891), 40 W !i. KKi, C. A. 

(k) Tomlinson v. Gregg (l8(Wi), jo W. B. 51. 

(?) Jfnll V. ficivard (1886), 32 Ch. B. 430, C. A (when* (lie mortgagee of 
real ami jiersoiial estate insisted that the executrix of tJic mortgagor was 
only entitled to redeem the personal estate ; fimdi a contention was quite 
diderent from the c.ase of a mortgagee taking a fair point ; ibid., per 
OoTTOM, L J., at p. 436) ; Heath y. Chinn (1908), 98 L. T. 855, 858. But 
t.lio mortgagee is not deprived of his costs if he brings forward a case whicli 
is fairly open to argument {liml v. Wenn (1886), 33 (Jh. D. 215, 219; 
compare Tarn v. Turner (1888), 39 Ch. B. 456, 467, C. A.: Decley v, 
Lloyd's Bank (No. 2) (1909), 53 Sol. Jo. 339). 

!//i) Detilkn v (hde (1802), 7 Ves, 583; Harvey v, TehbuU, supra. * 
{it} Hayward v. Ken^'y (1866), |4 W. K. 999, 
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(4) The mortgagee is bound, upon a proper tender being made to 
him, to execute a reconveyance to the mortgagor or other person 
entitled, but the draft must bo previously submitted to his solicitor 
for approval, and the engrossment then left for execution. If this 
has been done, and the reconveyance is not ready to be handed 
over on the tender being made, the mortgagee loses his right to 
costs (o). 

(5) Generally, the mortgag(ie will have to pay costs if his conduct 
has been unreasonable or oppressive; where, for example, he has 
withheld accounts (p) ; or the transaction is tainted with fraud (< 7 ) : 
or only a small sum niiuains due to him and his conduct has 
been vexatious (r) ; or he attempts to get the estate into his own 
]jands(s); and though the mortgagee obtains the general costs, 
he will not got costs occasioned by charges against the mortgagor 
of fraud or other misconduct which fail(/), or by uniiecessaTy 
proceedings (a). 

431 . Wliere the morigagee has sold the projierty, an action 
brought by the mortgagor for an account of surplus proceeds (d 
sale is not within the rule as to costs of foreclosure and ledemplion 
actions (rt), and the mortgagee will have to pay the costs if tlie action 
has been occasioned by his refusal to render accounts or by bis 
understating the amount due from him (h). 

(ill ) Cohis of Lttviaiion rthiUmj to Hit Stcurdy. 

432 . The mortgagee is entitled to he allowed in liis accounts all 
the costs pio])e]ly incurred by him in ascertaining or defending his 
rights, so far, that is, as lie acts reasonably with respect to such 
rights as his mortgage title gives liim(c). In order that such 
costs may bo included, they must be claimed at the hearing (d), 

( 0 ) UourLt V. liohivtion, [1911 1 1 Cli. 480 ; see Cliff v. Wodnworth (1843). 
2 Y. &: C. Ch. ('as. 598 (wIkmc also the mortgagee had occasioned dilficultics 
as to iccouveyanco) ; compare Webb v. Crohsc, [1912] 1 Ch. 323 (where 
the draft recon\cyance was sii])mittcd at the same time as the intended 
payment). As to reconveyance, see p. 308, post As to tlie moitgagee 
being dcpiived of costs wliere he has lost the title deeds, see p. 208, aide, 

(p) Dctilhn V. Gale (1802), 7 Ves, 583. 

(q) Moiony v. O'Dca (1809), 1 Ball & B. 109. 

(r) Snagg v. FritU (184G), 9 I. Eq. R. 285; S. C., sub now, Snagg r. 
Fiizell 3 Jo. & Lat. 383 

(s) See V. Trecothich (1S13), 2 Ves. &B. 181 ; compare Thornhill v. 

Frans (1742), 2 Atk. 330. 

(t) See West v, Jones (1851), 1 Sim. (n. a.) 205, 218 ; CorkcU v. Taylor 
(1852), 15 Beav. 103, 127. 

(w.) Such as the joinder of unnecessary parties, or the adducing of 
unnecessary evidence {Audsley v. Horn (1858), 20 Beav. 195 ; Jones v, 
Harris (1887), 65 L. T. 884) Where the mortgagor is allowed costs, 
these include the costs which he has to pay to a necessaiy party (Cockell 
V. Taylor, supra). 

(a) See p. 231, ante. 

(6) Williams v. Jones (1911), 55 Sol. Jo. 500 ; see Tanner Y. Beard (1857), 
23 Beav. 655 ; Charles v. Jones (1887), 35 Oh. D. 544. 

(c) Dryden v. Frost (1838), 3 My. ik Or. 670, 075. Costs needlessly 
incurred ai-e not allowed ; comiiare Ifacken v. Fewcomen (184#), 2 Jo & 
Lat. 16. 

« (d) Millard v. Magor (1818), 3 Madd. 433, sub nom. Millar v. Jfo/cr, 
Coop. temp. Cott. 650 ; Waid v. Barton (1841), 1 Sim, 634. Generally, 
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and, if the claim is supported by proper evidence, an inquiry will 
be directed as to costs, charges and expenses properly incurred by 
tlie mortgagee in respect of his mortgage security, not being costs 
of the action (<?). 

The rules with respect to appeals as to costs of tlie at'tion (/) do 
not apply to such costs, chargers and expenses, and wlie.'e they are 
allowed the nioitgagor has a right of appeal (g). 

433 . The costs of litigation ^^hicll are allowed include the 
following: — 

(1) Costs incurred in asserting or defending the mortgagor’s title 
to the mortgaged propel ty (//). and in dofendiiig the mortgagee’s 
title against tlie mortgagor and his successors in title (/-) ; but not 
costs incurred in defending the inoitgageo's title to the mortgage 
against a third jierson (,/). Where the moi Igagee has already received 
])arty and party costs, he is entitled to cliarge the delicieiicy lielow 
soli(:it(»r and client costs (/«). But the jiroceedings must be reason- 
ably undertaken : an equitable mortgagee cannot liave the costs of 
proceedings which aie only suitable for a legal iimrlgagee (0 ; and the 
proceedings must not fail tliroiigh the negh^ct of the mortgagee (?a). 

when llio acooiiiit is to iiicliifle more than luincijial, interest and 
costs of the action, a special case must be made {Ihlnighroke v. Binds 
(1S84), 25 Cli. J). 795); save that costs, charges and cx])enscs, which are 
o^Iuc^^ly included in (he security, arc allowed wutliout mention in the 
order as ‘’just allowances*’ {lUaclford v. J>nvis (1809), 4 (Ui. Aj>p. 304) ; 
ami also the c\])ciises of recovoiiiig possession (see ]>. 239, jyosf), and of 
m‘<‘cssary rc])airs a.iid oidinarv onl goings (see pp. 240 cl saj,, po«/). 

(r ) M'vrmnan v. Uonney (1SG4), 12 W Jl. 401 ; 3 Setoii, Judgmentsand 
OrdiMs, Oth ed., p. 1904. Tins tonn gives the uiortgagce all that he la 
cjHitlod t.o, and additional words are not insisted (//tr-s v. 'Meivoyolitan 
Thhird of Works (1880), 14 ("li D. 372; see CUuk v. /iosAias (1808), 37 
L rl. (en.) 501, A.); and bee p. 145, ante 

if) p 232, on /c 

iq) Be Chnindl, Jones v nienneU (1878), 8 Ch. D 492, 0. A ; Be Beddoe, 
Downes V Coifont, [1893] 1 t'h 547, C. A. ; and coni))are p. 232, ante 
{h) Godfrey v. Waison (1747), 3 Atk. 517, 518 ; Sandon v. Hooper (1843), 

6 Beav. 240; Sthder v. Coftam (1857), 5 W. It 744; and the coslb of 

defending proceedings caused by the mortgagor claiming to dispose of the 
whole ])ropeit Y when part did not belong to him, but not the costs of an 
appeal {lie Ilvjmaim, Kx ptuie i'mr (1879), 11 Ch. D 02, (\ A.), and see 
]). 180, la a redenipliou action the costs of a iiemliiig foreclosure 

aciion must be provided lor {Jinswortli v. Boe (1850), 14 Jiir. 874). 

(v) Btnnsdcn v. Langley fl7(M>), 2 Vern 530; Sanniel v. Jones (1802), 

7 1j. T. 700 ; see Clark v. Hoskins, svpra, at p. 509; Be Baldwin's Esiaie, 
11‘^nOl 1 1. H. 15 

{')) Vailer IVo/Zinu? (18.59), John . 133: “It is the ordinary case of 
anyone who has tlie iiiisforluiie to have dealings wuth a litigious jiersou, 
who IS unable to pay the costs occasioned by his conduct” (ibid, per 
\\ »MU), V 4’., at p. 137). Similaily the mortgng(‘e cannot cliaige the costs 
ol <l<‘)endiiig an action of trcpj»ass hi ought by a third person (Owen v. 
(ji'ouih (1857), 5 W. K. 545); ami see p. 187, anic 
(k) Bamsden v. Langley, supra, S(‘e Be JjOve, Bill v. Spnrgcon (1885), 
29 Oh. 1). 348, C. A. 

(/) Dryden v. Fiost (1838), 3 My. & Cr. 670. So a mortgagee, who has 
sold under a contiact which is unenforceable for misdcsciijitioii, cannot 
cliarge th<^ costs of a suit for specilic performance (Peers v. Ceeky (1852), 
15 Beav.* 209), 

(wi) Bnrke v. O'Connor (1855), 4 1. ('’h. K. 418, w^herc an action lor ren^ 
failed (Iii'OUgh being brought lu the uatlie of the wTong person. 
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(2) Costs incurred in ol)tainin^ possession of the mortgnged Sect. 8. 

"" , . .. _^ccottnt8. 

C2Uf 

. ,, . . obtaining 

as just allowances witliont special mention m the order (p). possession ; 

(3) Costs of recovering; the mortgage debt. The mortgagee is ( 3 ) of 
allowed tlie costs of an action to recover tlie mortgage debt, whether i<‘<‘ovoring 
brought against the morigagor (q) or a surety, and notwithstanding 

that the action is unproductive through the insolvency of the 
surety (r ) ; the costs incniont to the disliommr of a bill or note (a ) ; 
and costs of administration to a deceased mortgagor, if this is 
required for recovering tlie delit (/). 


pnipercy. inus tne mortgagee is aiiowea expenses of taking 
possession (n), and the costs of an action to recover possession (n), of 
the mortgaged property, and these may bo included in his account; 


(IV.) Cc^fSj Chnrfjrs aud Kxprnsrs (Unmillf/. 

434. The mortgagee’s costs, charges and expense's whicli he enn Cosn, 
add to his security do not, in the absence of H})ccjal stijmlation fiuir^oa and 
include the costs of negotiating the loan and preparing the 
mortgage ; for these the mortgagor is personally liable (/i). Tluy ^ 

include the following (c ) : — Si-miity — 

(1) Costs of completing the security, such as the costs of (i) costs of 
obtaining a legal mortgage in pursuance of an agieemfjnfc <ompU‘Uiig 
accomjianying a mortgage by deposit of deeds, hut not the costs 
of investigating the mortgagor's title for the jmrpose of such legal 
mortgage id); and whore the security is oii a fund in court, and 

(n) WiUiCS V. Saiwion (1877), 7 <'1\. D 188. 

(<>) ^hlhr V Major (1818), Coo]) iemp CoU. 550; Lewia v. John 
(18:18), 0 Sim. 360 ; Sandoa v. Hooper (1843), 6 Boav. 246, 250 ; (hren v. 

Crouch (1857), 5 W. R. 545 ; see Ilorloch v Smith (1844), 1 VoW 287 

(р) Sec WiUcs V. Sauvion, supra, commenting on Ilorlock v. 
supra. FormcTly tlic coats had to be expressly inoutioned in the pleadings 
{Millarv. Major, supra : comjiaro Ward v. Barton (1841), 11 F'ini. 534). 

{q) Nnlional rrovincuil Bank of Enqhnd v. Games (188(1), 31 Cli. I>. 582, 

C. A. Lewis v. John (1838), 9 Sun 366, contra, is overruled on thi> point, 
though it haa been ohjccted that such costs are not costs in relation to the 
mortgage security [Memman v. Bonneij (1864), 12 W. It. 461). 

(r) Ellison v. iVriqht (1827), 3 Russ. 458. And it is ihe same where the 
contract of suretyship is subsequent to the mortgage (^S^r/c/is v. Ashby Co. 

(190.3), 88 li. T.‘393). 

{s) Aberdeen v. Cldtty (1839), 3 Y. & C. (ex ) 379, 382. 

(t) Ramsden v. Langley (1706), 2 Ve.rn. 536 ; see Ward v. Barton, supra ; 
and costs of administration necessary for enabling the mortgagee to 
enforce his rights against the property are allowed (B unt v Fownes (1803), 

9 Ves. 70) ; but costs of administration incurred by the mortgagor’s 
representative without the request of the mortgagee do not take priority 
to the mortgage (Saunders v. Dunman (1878), 7 Ch. I). 825). 

(a) Where the mortgage is to cover “every sum advanced or paid 
by the mortgagee to, or to become owing to him by,” the mortgagor, this 
does not cover costs (Field v. Bopkins (1890), 44 Ch. D. 524, C. A.). 

(b) Wales v. Carr, [1902] 1 Ch 860 ; see ^egg v. Slater (1856), 22 Beav. 

314. But under special circumstances they may be allowed, and then they 
include fees to counsel for settling the draft mortgage [Nicholson v. 

Jeyes (1853), 22 L. J. (cii.) 833, C. A.). As to the costs of the mortgage,, 
see p. 123, ante. 

(с) As to costs of reconveyance, see p. 317, post. * 

(d) National Provincial Bank of England v. Games (1886), 31 Ch. D. 582, 

C. A., including costs of correspondence as to the legal mortgage. Similarly, 
the costs of a surrender of '^opyholds are allowed (Pryce v. Bury (1804), 
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the niortpjagee is eiiipoweroJ hy iJie mortgage to api»ly for a stop 
order, the costs of the applioatioji (r). 

(2) Expensf3S of maintmianee. and improvement of the mortgaged 
property (/), siicli as caretaker’s wages (//), the expenses of necessary 
repairs (/i), and of ))ermaiient improvements properly undertaken (i), 
and payments to agricultural tenants (/j). Expenses of repairs are 
allowed as “just allowances” without express mention in the 
order (/); hut to obtain ex])enses of permanent improvements the 
mortgagee must allege and prove some ex})enditure of this nature, 
and then an inquiry as to money properly (m) laid out in lasting 
improvements will be directed (h). The mortgagee is also allowed 
extraordinary expenses incurred for the protection of the property, 
but the mortgagor should be informed of the outlay as soon as 
possil>le(o). A second mortgagee in possession is not entitled as 

23 L. J. (en ) 676, 678, A. ; see Lane v Kiiuj (1790), 3 Sotoii, Judg- 
ments and Orders, 6tli cd., j) 1058) ; but not the costs of an order 
appointing trustees und<^i the Settled Land Act, 1882 (4^) & 46 Vict. c. 38), 
tor the purpose of leasing the iiroperty (Field v. IIopluis (180(q, 41 
Ch. D. 524, 0. A.). 

(e) Wadddove v. Taylor (1848), 6 Hare, 307 ; see Iloole v. Jioherfa (1848), 
12 .Tur. 108, whore the costs of a needless application were disallowed. 

(/) While V. (ydf! of London Brewery Co. (1889), 42 Oh. I). 237, 243, 0. A. 

(g) Brandon v. Brandon (1862), 10 W. R. 2S7 

(h) Godfrey v. Watsion (1747), 3 Atk. 517 ; Sandon v. Hooper (1843), 
6 Beav. 246. 

(i) Shepard v. Jones (1882), 21 Oh. I). 469, 476, 0, A. ; see Spurgeon v. 
Collier (1758), 1 Eden, 55, 63 ; Bavey v. Durrani, Smith v. Durrani (1857), 
1 De (h & J 535, 554, 0. A. ; pp. 154, 203, ante. 

(Ic) See Oxenham v. EIUh (1854), 18 Beav. 593, where payiucnts for 
which the mortgagee w’as liable to an outgoing tenant weie allowed aller 
ccrtiiicate and payment of the amount duo. But in Barron v, Laneefield 
(1853), 17 Beav. 208, further expenses were not allowed after ccrtiiicate. 
As to the mortgagee’s liability to tenants, see Agricultural Holdings Act, 
1908 (8 Edw. 7, e. 28), s. 12, replacing Tenants Oompeiisation Act, 1890 
(53 & 54 Vict. c. 57), s. 2 ; title Agricultukk, Vol. 1 , p. 263. 

(l) Tipton Green Colliery Co. v. Tipton Uoat Colliery Co. (1877), 7 Oh. D. 
192; ana seep. J 54, flak. But repairs done without the ivritten authority 
of mortgagees by a receiver (see p. 266, post) appointed hy them under 
the Conveyaucing and Law of Property Act, 1881 (44 & 45 A'ict. e. 41), 
cannot be included in tlieir account (White v. Metcalf, [1903J 2 Ch. 567). 

(m) Houghton v Hevenoaks Estate Co. (1884), 33 W. 11. 341. 

(n) Tipton Green Colliery Co. v. Tipton Moat Colliery Co., supra , 3 Seton, 

Judgments and Orders, 6th ed , p. 1057 ; see Wchh v. Jiourkc (1806), 2 
Sch. & Lef. 661, 676 ; Quarrell v. Bedford (1807), 14 Ves. 177 : Sdiole- 
field V. Lodewood (1863), 11 W. K 555 ; and as to objecting to tJie allow- 
ance, see Powell v. (1861), 1 Drew. & Sm. 388. To obtain an 

inquiry it is sufficient to give general proof of expenditure, and primd 
facie proof that it has been laid out in lasting inqirovoments ; but if the 
proof establishes i-hat the works aro improvements proper to be allowed, 
an account oi moneys so laid out will be directed (Shepard v. Jones, 
supra). A similar direction may be given where an adverse possessor has 
to yield up possession (Pelley v. Bascomhe (1863), 11 W. R. 766). When 
the mortgagor is seeking, not redemption, hut an account of proceeds of 
sale, the mortgagee’s rijfJit to an inquiry as to improvements is stronger, 
since he is of course entitled to the expenses to the extent that they have 
increased the selling value of tixe property (Shepard v. Jones, supra, at 
p. 478 ; Henderson v. Asiwood, Astwood v. Cohbold, Cohbold v. Astwood, 
{18941 A. C. 150, 163, P. C.). 

( 0 ) Trimleston (Lord) v. Uamill (1810), 1 Ball Ik B. 377, 386. 
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againnt tbe lirat mortgageo to a charge for moneys ex))end0d in Skct. 5. 
preserving or peniiaiiently improving the pro])erty ( ;>). Accounts. 

(;}) Wliere a mortgagee has to account for profits, he is allowed all Expen- 
expenditure necessary for obtaining those profits (7) ; and if by the Jiiture ^ 
t(5rma of the mortgage deed this expenditure is authorised and the moun-cd in 
mortgagor has covenanted to pay it, it can, in case of deficiency, 
be charged against the property 1^*), or allowed out of tlie proceeds ^ 
of sale (7). 

(4) When the mortgagee has redeemed the land tax, the mortagor (4) Land t.'l^c 
has the option of taking the benefit of the redemption and repaying i’f“4empt](m 
the amount expended, or of letting the amount remain as a charge 

on the land (.s*). The mortgagee of copyholds can add to his mort- Enfranchise- 
gage any compensation or consideration money or expenses j)aid by nioney. 
him under the Copyhold Act, 1894(0, in resiiect of enfranchisement. 

(5) Under the statutory power already referred to (r;), and so far (5) insurance 
as no contrary intention is expressed in the mortgage deinl, the pTonjmmaand 
mortgagee is allowed the premiums in respect of fire insurance, 

with interest at the same rate as that fixed by the mortgage («). (a) fire 
Apart from power conferred by the terms of the mortgage or statute, msiiriiuco ; 
the mortgagee cannot charge such premiums in his accounts (h), 
ex(*(5pt wlien lie is mortgagee in possession, and then the premiums 
fall under “ just allowances ” (c). 

Where the security covers a life policy, the mortgagee is 0>)l»fe 
allowed premiums paid by him for keeping the policy on foot(f/) ; “‘surance ; 


(р) Landowncra Went of England and South Walm Land Drainage and 
IndoHure Co. v. Atthford (1880), 16 Ch. D. 411, 431} ; see p 120, ante. 

(7) Bompas v. King (1886), 33 Ch. D. 279, 288, A. ; WluU v. (\tg of 
London Brewery (h. (1889), 42 Ch. D. 237, 243, 0. A. 

(r) Norton v. Cooper (1854), 5 De G. M. & G, 728, C A. 

(js) Knowles v. Chapman (1815), 3 Seton, Judgnients and Orders, Gtli (‘d , 
p. 1960. As to land tax redemption, see title Land Tax, Vol. XVII 1., 
pp. 321 ct seq. 

(<) 57 & 58 Viet. c. 46, s. 39 ; Bee title Copyholds, Vol. VIII., pp. 1 14 
et seq 

{a) (llonveyanciug and Law of Property Act, 1881 (-14 & 45 Viet c. 41), 
H. 19 (1) (ii.) ; see pp. 122, 123, ante. A more liimted power was given by 
the repealed Trustees and Moitgagees Ac , I860 (23 & 24 Vict. c. 145), 
li 11. As to application of the insurance moneys, bee p. 121, ante : and 
as to a joint insurance by mortgagor and mortgagee, see Eogers v. Gnize- 
brook (1842), 12 Sim. 557. Where the mortgagor h«3 covenanted to insure 
and has neglected to do so, the mortgagee cannot, apait from s a ut(‘, 
insure and Aarg • the premiums as against a second moitgiigce (Brook v. 
Stone (1865), 34 L. J. (cii.) 251) ; and see, further, title Insurance, 
Vol. XVII., pp. 521 et seq. 

(h) Dobson v. Land (1850), 8 Hare, 216; Bellamy v. Brickenden (1861), 
2 John. & H. 137. 

(с) Schole/ield v. Lockwood (1803), 11 W. R. 555. 

(d) Bellamy v. Bnckenden, supra , Oill v. Downing (1874), L. R. 17 Eq. 
316. Where the insurance office are the mortgagees, and the policy lias 
been actuaUy issued (Orey v. Ellison (185Q), 1 Gilf. 438), they can, if the 
mortgage gives thorn such power, debit the mortgagor with the premiums, 
and add them to the mortgage debt (Fitswilliam (Earl) v. Price (1858), 
4 Jur. (K. s.) 889 ; see also Brown v. Price (1868), 4 Jur. (n. s.) 88^. l''or 
direction for account of premiums paid by the mortgagee, see 3 Seton, 
Judgments and Orders, 6th ed., p. 1958. In Ireland, where salvage pay- 
metits are more readily recognised, a second mortgagee may have priority 
ior premiums paid by him (Re Pmefi Policies, [18!)9J 1 L R. 6, C. A.; 
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and, f^pnorally, he will be albnved sums which are properly expended 
for the preservation of the mortgaged property, eiich as fines f(rr 
the renewal of leases (c) and ground rent (/). But such advances 
follow the principal del»t, and if the right to recover this is post- 
poned, the right to recoM'i* salvage payments out of tlie property is 
also postponed (//). 

((5i III the absence of special agreemont a mo»*rgagee is not 
entitled to any remunoralion for his special trouble in relation to 
the mortgaged jiroperty, M.nd hence, when he is in jKissession, he 
cannot charge for work done by liimself in collection of rents and 
maniigemont (/O ; hut he can employ a house or land agent ora 
bailiff at commission or a salary, where the woik is so troublesome 
that in the ordinary course he would do this if the jiroperty were his 
own, and he is allowed the (^xpmise so incurred in his accounts (i). 
Jle can, liowover, stifiulate lor payment for liis own work (/r), and 
if the slipulaiion is free from any circumstances of o])prossion or 
nil lair dealing, effect will bo given to it (/). ^Vllere the, mortgagee 
js a company, it may (mi])lov its own directors at remuneration to 
do woik in coniKiction with the propiwty and charge this against 
tlui murtg}ig<H' in addition to its own agreed remiiiieratioii (///). 

and corn pare tide Lien, VoI. XIX., p 21 ; and ns to hVii for premhniis, 
hoe tille Insokwoe, VoI. XVJl., p. 502). 

(e) Maulorc \\ Hale and Jirifton {U\HH), 2 Veni. 84; Lafon v Mnluta 
(1V4.]), 2 Ark. I, 4; Woolley v. J)r<tge (1705), 2 Anst. 551 ; Buhop v. 
Miiak^ll (1807), 3 Stdon, Judgments and Ordcis, Gtli ed., p. J058 ; Ilamdton 
V. Drutn/ (1800), 1 Ball X B.'lOO, 202. 

(f) Util V. Jhoirne (18-14), Diniy temp. Siig. 42G ; Ihandon v. Buvndon 
(18G2), 10 W. It. 2S7. 

iq) Burroiveft v. Molhf/ (18 2 Jo vS: Lat. 52] 

{h) Lanq^laffe v. F(nt>n(L, 1 emoielc v. Lauqsia{Je (]S05), 10 Ves?. 405; 
^>eintpr v. Cottam (1857), 5 \V. ff 744 ; Be Wallis, L'x jfarle Lw/iOrish (1800), 
2o (>,*. B- ]). 17G, 182, A.; see X lehvUun v Tvthi (No. 2) (1857), 2 

J\ vS: J. 15‘). 

(?) JionifhouY 7/e^/t w?o?e (1085), ] Vern. .210; Godjrcijx. (1747), 

2 Aik- 517 ; Dreis v. Dead}/ (I8J8), 2 Miuld. 170; Leith v. Irvine (1822), 
J My. A K. 2<‘'7, 2or», 29G; Is. Inter v. Coiiavi, supra , Kifre v. Hnylies (1870), 
2 <di. 1). 148, IGl ; Be Walhs, Er parte Liekorish, svpra. It is not a 
mat I or of coaiNe to allow tiie (‘xpense ol a collector (Union Bank oj London 
V. Imp am (1880), IG ('ll. 1) 52, 5G). 

(h) Formerly sneh a stipiilanon was void as tending to oppression or 
11 nry, and as a eollaterai advantage (French v. Baron (1741), 2 Aik. 120 ; 
SeaLt V. Brest (1788), 2 Term lie]). 228 ; Chambers v. Goldwni (1804), 9 Ves. 
254, 271; Barrett v. llarilvij (18G6), L. It. 2 Eq. 789, 795; Comyns v. 
Comyns (1871), 5 I. It. Eq. 582 ; EyreY. IJnqhes, snpra , Field v. Hopkins 
(1890), 44 ('ll. I). 524, C. A., per Kay, J ), though the mortgagee might 
Rti]>u]ate for the appointment ol a receiver to be paid by the mortgagor 
(Chambers v. (hldwm, flwpra;see Langstaffc v. Fcnwwk, Fenwick y. Lang- 
sia/Je, y upro ) I n prmcii)le, how evei , there is now no objection to it (Biggs v. 
JIoddinotL Jloddvnott v. Biqqs, [18981 2 Oil. 207, ('.A. ; see Bath v. iltandard 
Land Co., 2Jd , 1 Ch. GIS, 0. A.), so far as the stipulation is con- 

fined to the continuance of the mortgage seemity (Browne v. Eyan, [1901] 
2 1. R, 652, A. ; Noakes rf'- Co , Ltd. v. Biee, [1902] A. C. 24 ; Bradley 
V. Carntt, [1902] A. C* 252), compare Mnsnoell v. Tipping, [1903J 1 
1. R. 499 ; and see pp. 143, 141, ante. 

(1) Se» Barrett v. Hartley, supra. Such a provision is not allowed as 
between solicitor- mortgagee ami mortgagor, where the mortgagor has had 
no independent advice (Byre v. Flukes, supra ) ; see title Solicitors. ^ 

fm) BfUh V. BUmdo/rd Land Co., Ltd., supra, disapproving Kavama>gl! v. 
Workingman's Benefit Building jS'ocicfy, [18961 1 1. R 56, C. A, 
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(7) The mortgagee is entitled to charge tho exjinnses of any 
actual («) or attempted (u) sale; but, upon the ])niiciple already 
stated (p), he cannot charge remuneration for bis personal services 
in connection with the Bixh(q), unless this is expressly agrooA'l with 
the mortgagor (?•). If the sale has been in effect comiucted subject 
to the control of the court, tlie auctioneer’s fees are allowed only oji 
the court scale, though a higher scale might be reasonablo on a 
hide out of court (s)- 

(8) A transferee of a mortgage can add to his security the costs 
of the transfer, if the mortgagor has been re(|uired to pay the (b'bt 
or if interest was in arroar ; otherwi'^o lie cannot (/). 

(D) Jiiterost at the rate reserved liy the mortgage 0^) is usually 


{v) White V. Citj/ of London Ilrewerif Co (1889), 42 Ch. ]>. 237, 243. C. A. 
(o) Farrer v. Laq/, Hat Hand tli? (U). (1885), 31 Oh 1). 42, 0. A. ; see 
Thompson v. Bttmholl (1838), 3 Jur. 53 ; StiUon\ Kowhufjs (1S4!)), 3 Kxfl;. 
401 ; Batten V W cd^f mood (Und and Iron Co (1884), 28 ('h. 1). 317. xXocept- 
jiiicc of a cheque for tlie deposit, which is ihrdionouied, is not H(‘'iU;:ciicc so 
as to dc]Ji'ive tlie iiioitgagee of liis right to the expenses [Faner v. Lat.jj, 
11 (f I Hand d; (>0 , supra), 
ip) Sec p. 242, ante. 

Iq) 'riiiis an auc.lionoer (Matthison v. Clarke (1854), 3 Drew. 3; Furtm 
V. Cobh (1887), 18 Q. II. D. 494, 609, C). A.), or a brolvor-morigagee {Arnold 
V Qarncr (1847), 2 Fh. 231), cannot charge a commission ioi selling, 
(bough customary allowaiiC(‘s to insiiraiice hrokcus who were mortgagees 
Jiave been sanctioned, if nol. objected to at the tune by tlie nioitgagor 
[Baring v. iStanfon (1870), 3 Oh. 1). 502, 0. A,). Fornioily, a solicitor- 
mortgagee ootdd not cliarg(>i iirolit costs lor woih done in connection with 
tlie mortgage, including the costs <d a rcdenipiion or iou‘(*losiiie action 
{Sdnier v. Coltam (1857), 5 W. K. 744 ; Be Boorri^ (1880), 43 ('h. D. 52 ; 
lie Wallis, Ex parte Lickonsh (1890), 25 Q. B. D. 170, (\ A. , fiffowe v. 
Lielorish, [1891] 2 Oh. 303; Be Boody, Fisher y, Doodif, Ihhhalw Lloifd, 
[1803] 1 Oh. 129, C. A.) ; nor coiihl ho chaage for w^tmk done for himself 
and a co-mortgageo (?/>/d , at p 140). Tliisiule has been abolished as to 
solicitors by the Mortgagees Legal Oosts Act, 1895 (58 & 59 Vict, c 25), 
with regard to costs unucr judgments suiisequont to the Act (Eyre v. Wynn- 
Mackenzie, 1 1800] 1 Oh. 135, 0. A.; Day v. Kelland, [1900] 2 Ch. *745, 
A. ; see pp. 124, 145, anie)\ but it continues in lorce as to other persons, 
though it docs not extend, as held in Malihison v. Clarke, supra, to s.iles 
by a firm of which the mortgagee is inombcr, provided that the mortgager 
is, by agreement, excluded Iroiii sharing in the profits of tlie tTansaclion, 
ur that, il thenj is no agreement, his jiai (nersiiip shaie is nol allowed io 
Ins co-partner (Be Doody, Fishvr v. t)oody, Ihbhert v. Lloyd, supta, pir 
Stirling, J., atpp. 136. 137) ; and whore the mortgagee’s solicitor, who is 
also agent for tlie insurance otTice, pays tlie premiums and icccives a com- 
inissiou fiom tho ofiice, tJic mortgagee is oiifitled to cliaigti the iuU 
piemiuins (Leeie v. Wallace (1888), 58 li. T. 677). 

(r) Formerly such an a.gieeniLMit was void, as giving tlic moi’tgagoe a 
collateral advantage (Leith v. Irnne (1833), 1 My. K 2'i7 ; Broml v. 
Nfli/e (1863), 11 \V. R. 1030 ; James v. Ken (1889), 40 ('h. D. 449, 459 ; 
F-ield V. Hopkins (1890), 44 Ch. D. 524, 0. A., per Ka\ , .1., at p. 530 ; The 
Benivell Tower (1895), 72 L. T. 604). This reason docs not now exist, but 
the agieeiiient will not be enforceable after the ledcmption of the incrL- 
gago (Browne v. B,van, [1901] 2 J. R. 653, 0. A . ; sec pp. 143, 144, ante). 

(8) Be Walford, Wolford v. Wolford, [1889] W. N. 23, C, A. 

(t) Be Baddiffe (1856), 22 Bcav. 201 ; Bolinghrole v. Utnde (1884), 25 
Oh. D. 795; and see title Custom and Usages, Vol. X., j). 284. 

(a) Woolley w, D rage (1795), 2 Anst. 551; Stephenson v. Green (1801), 
3 Seton, Judgments and Ordors. 6t]i ed., p. 208t) ; Townoy v. Moore (1850), 
3 Seiton, Judgments and Orders, 6th ed., p. 1957 ; Chnervss v. Puiman 
(1850), 3 Seton, Judgments and Oidei s, 6tlx ed., p. 1950. 
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aliowGil on outlays of a peniiauent nature, such as renewal fines 
or expenses of lasting imi>-ovements (t*), or redemption of land 
tax (rf), or where there is no income to meet them, such as 
premiums of life policies ((') ; but not on the expense of ordinary 
ropairs, where the mortgagee is in receipt of the rents and profits ( f ), 
unless, porliaps, where the expense exceeds the balance of rents 
after payment of inton*.st (//). 


Part VIII. — Remedies of Mortgagees. 

Slid. 1 . — General liirjht to Pursue lleniedirs Concurrently. 

435. So soon as the mortgagor has made default {h) in payment 
of the mortgage debt, the mortgagee is entitled to pursue any or all 
(it his remedies, subject, as regards the pow'ers of sale and appointing 
a receiver, to the restrictions imposed by agri‘.emcnt or by statute, 
according as the pow’ers are express or statutory. Ilcnce 11 j(' 
mortgagee can at the same time sue for ])ayment on the covenant ti> 
])ay principal and interest, for possession of the mortgaged estate, 
and for foreclosure (?), and can conil)ine these claims in the same 
action (/i); and until judgment w ns t has been obtained in hi.s 
foreclosure action he can exercise liis j)ower of sale(/). 

{h) Manlove v. Jude and Bruton (1688), 2 Vern. 84; Lacon v. ]\Iertim 
(1743), 3 Aik. 1, 4. 

(r.) Webb V. Bothe (1806), 2 Soli k Lof. 601, 676; Qmrrell v. Bedford 
(1807), 14 Ves. 177, 179 ; (1816), 1 XIadd 269, 281 ; seo Procter y Cooyer 
( 1700), Prcc. (Ui. 1 16; and eases cited fiom Soton, Judgments and Orders, 
(ith ed.. Ill note («), p. 243, ante. 

(d) Knowles v. Chapman (1815), 3 Seton, Judgments and Orders, 61h 
ed., p. 1000, where 5 per cent, uas alluwed 

(e) Hodgson v. Hodgson (1837), 2 Keen, 704 ; Marshall v. Nuim (1853), 
3 Seton, Judgments and Ordens, p. 1958; Bates v. Johnson (1859), 3 
Seton, Judgments and Order.s, 6th ed , p. 1958. 

ij) 111 the eas(‘s cited in note (o), p 243, ante, inteiest on expenses of 
repairs was not allowed; hut sometimes it has been allowed (Byre v. 
Hughes (1876), 2 Oh. D. 14S, 164; King v. Kitchener (1871), 3 Seton, 
Judgments and Orders, p. 1958, 0. A. ; aiid see 3 Seton, Judgments and 
Orders, p. 1978). 

(g) See 3 Seton, Judgments and Orders, p. 1978 ; see Wriqley v. Oill 
1 1906] 1 Ch. 165, 169, 0. A., where the dictum that the allowance of 
interest oii necessary repairs and lasting improvements was very unusual 
^eems erroneous so tar as it lelers to lasting improvements 

{h) ’\ATiere a day for payment is fixed by the mortgage deed, the 
default occurs when this day has elapsed without payment (seepp. 71, 
147, ante) ; where no day is tixed, there is default when the money is not 
paid on demand (see ('ases with Opinions of Counsel, Vol. II., p. 51). 

(i) LoehhnH v. Hardy (1846), 9 Jleav. 349 ; Coclcefl V. Bacon (1852), 16 
Beav. 158; Palmer v. Heudrie (1860), 27 Beav. 349, 351; see Burnell v. 
Martin (1780), 2 Doug, (K n ) 417; liecB v. Parkinson ^795), 2 Anst. 497 ; 
Barker v. Smark (1840), 3 Beav. 64. 

{L) Dywo/id V. Oro/f (1876), 3 (3i. 1),512,C A.; Greenough y. Littler 
15 Ch. i). 93 ; Farrer v. Lacy. Hartland & Co. (1885), 31 Cb D. 42, C. A. 
Formerly the mortgagee sued at law on the covenant, and in equity for 
foreclosure (Farrer v. Xacy, Hartland <& Co., supra, at p 60). As to joining 
u claim for possession with the action for foreclosure, see p 284, post.^ 

[1) An Older for foreclosure msi only suspends the power of salOi 
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If tlie mortgagee realises part of the del»t by his action on the 
covcMiant, or by sale of part of the property, he must give credit 
in the foreclosure action for the amount realised ; and if, after 
foreclosure, he proceeds on the covenant, he reopens the foreclosure. 
A realisation of the whole debt gives the mortgagor an immediate 
light to reconveyance of the mortgaged property romaiumg 
unsold (r/i). 

Sect. 2. — Sale. 

Ptui-Sect. 1. - Kiprcfis Poirtr of Sale. 

436 . So long as the equity of redemption remains vc^sted in the 
mortgagor, the mortgagee cannot sell tlie pioperty except under an 
I'xprosH or implied power of sale, or under a statutory power, or 
with the concurrence of the mortgagor (a). It was usual to insert 
in mortgages executed before the 1st January, ]S 82 (<)b a.n 
ex]U’('ss power of sale, and this is still done where on account of 
special circumstances, or of the inqiortaiice of the transaction, tlie 
intending mortga.gee prehu’s not to lely on the statutory jiower. 
The Oldinary exjiress ]H)W’cr(j)) gives to the mortgagee, and ev(TV 
person for the time being entitled to give a discliarge for tlie 
mortgage debt, ])ower at any time after the day fixed for ])ayrn(ait 
to sell eitlior by public auction or jirivate contract (7), and subject 
to special conditions as to title; and, if there are jirior charges, to 
sell either subject tf) or free from siicli cliarges, and in the latter 
case to [lay them olf out of the purchase-money ; and to execute 
assurances to the ])urchas(irs (r)- 


Fflo p. posl. Sec to rcnicdics lor local improvciiicnt charges, iitlo 
IIionwAVS, SiiiLKi’S, AND Bui DOES, Vol. !XVI , p. 234; ami land iinpiovt;- 
iiK'iil chimics, title liAxn Impuovemkkt, Vol. XVJII., p 29S. 

(w) Lockhart v. Hardy (\S4(}), 9 Beav. 349, 355; see p. 308. pod. It 
h)llows that where there aie collateral sccuritioB the inorlgageo should 
K'alise tlicse tirst, and then foreclose m respect of the balance of liis debt 
{Jhfson v. ]\Ioiris (1S42), 1 Hare, 413, 423), 

(n) WIk'ic the inortgagor sells and obtains the eoncurrenee of the mort- 
gagee, a dopowiL ])iiid to their eominoii agent who absconds is well paid as 
Ijctween the mortgagee and the purchaser {Roive v. May (1854), 18 Bcav. 
013); but tlic mortgagee cannot be charged Avitli it by the mortgagor or by 
a feiibscquent incuinlnam'cr (Jhtnow v. YVhite (1862), 2 Jolm. & Jl. 580). As 
to the appropriation of proceeds of sale received by the moil gag ee, see 

259, ante. 

(o) See Coiivoyaneing and Law of Propeity Act, 1881 ( 1 1 & 45 Viet. c. 41), 
s 1 (2). It was not till recent times that the iiiseition ol a power ot sale 
becamo a matter of course In 1857 it w^as said not to be a universal 
practice {Clarke v. Royal Ranicchmeon (1857), 4 Drew. 20, 30). The inser- 
iion of the express power continued until 1882, notwithstanding the 
I'tatutory powau’ given by the Tiustces and Mortgagees Act, 1800 (23 & 24 
Vict. c. 145) (Loid (Tanw'ortli’s Act) ; see p 247, pod 

ip) See Kncyelopivdia of I'oims and Precedents, Vol. YIIL, p. 509. 
I’oiinerly mortgages were frequently created hy vebting the property in the 
mortgagee on trust for sale ; sec p 118, ante. 

iq) Where tlu‘ powder is to sell by public auction, a ^ale by private con- 
tract is invalid (Bronard v. Dwnarcaqve (1841), 3 Moo. P. C. C. 457) ; but 
under a pow er to sell by public auction or private cont ract there is aao need 
to offer the property at public auction first (Dav<^y v. Durrant, Smith 
v. Durrant (1S57), 1 J)e C. & J 535, 660, 0. A.). 

(r) Wheie tlie powci, mstejid ut cxpiessly antliorising the mortgagee to 
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Provision is usually mado that the power shall not be exercised 
until a notice to pay off the mortgage debt has been given and 
default has been made for a specified time, or until interest for a 
specified time is in arrear(b\ or until default is made under some 
other stipulation in the mortgage ; and purchasers are usually 
protected from liability to see that the power has become exercis- 
able. There are also further provisions enabling the mortgagee to 
give a receipt for the purcluise-money, and declaring trusts of the 
}>roceo(ls of sale. Tlui inclusion of a power of sale does not prejudice 
the moitgagee’s nglit of foreclosure (0. 

437. The })ower of sale is paramount to any subsequent arraiige- 
nioiit between the mortgagee and mortgagor for the management of 
the ju'emises It is not extinguished by an ineffectual attempt to 
exorcise ii(/)); and tliough the mortgagee believes himself to be 
absolute owner, and sells as such, the sale can be suj)poried as a 
sale under the power (c). The power, when duly exercised, extin- 
guishes the luortgjigor’s equity of redemption, and he is thenceforth 
only interested in the surplus proceeds of sale {d), 

SrB-ShcT 2,— i'oirfr of Me. 

438. A mortgagee of personal chattels, when possession has 
])eon delivtjred to liiui (c), and a mortgagee of stocks and shares, 
including a mo]*tgag(^e by deposit of the share certificates with a 


convoy, contains a covenant, by tbe mortgagor to execute the conveyance, 
tbis docs not alfect the })ui‘chascr, and he cannot insist on the mortgagor’s 
c.oncuiiciico (Clay v. Hharpe (1802), 18 Yes. o4C, n. ; Cordcr v. 2Jorgan 
(1811), 18 Ves, 344). 

(«) Previously to 1882 the periods were six months’ default m payment 
of piincipal, or three inontlis' mteiostin aircar (Cockhum v. Edwaidu (1881), 
18 Oh. 1). 449, 45G, C. A.). In special cases the power is made exercisable 
at any time after default, bat this is an unusual provision, and may be 
oppressive (Miller v. Cool (1870), L. K. 10 Eq. 641, 647), and it should not 
bo iiiborted m a moitgago by a client to his soheitor without explanation, 
unless, perhaps, in the case of a second mortgage (Coclhwrn v. Eduoarda, 
hupra ; Craddock v. Eoqcra (1884), 53 L. J. (cii.) 968). This rule, however , 
docs not apply where the mortgage is to seotiro an existing debt for which 
ihe solicitor is pressing, or wh(*ro the subject-matt.cr oJ the mortgage is 
hazardous (Pcoleg'n Tnideev. ^yhethanl (1886), 33 (h. 1). Ill, 0. A.). \\ iicie 
ihc ])ower is exercisable on didaidt m iiayment of the debt on demand 
icasonable time must be allow (‘d to the mortgagor to comjdy with the 
^ioinand (Rogers v. Mutton (1862), 7 11. & N. 733 ; compare Mofssey v, 
;i7(w/ca (1868), L. K. 4 Exch. 13 ; and boo p. 114, ante). Costs iin pi operly 
obl.anuul by a solicitor-imutgagee under a tlireat of selling can be lec.overtMl 
as paid under duicss {('lose v. Phipps (1844), 7 Man. G. 586) ; and S(iO 
title Scu.iriTous 

(0 yee Slade Rigg fi843), 3 Haro, 35. 

(a) Thus a nveiver a})pbintcd hy a subsequent deed must join in a con- 
V(!ya.iice to a purchastjr il tikis is necessary for the pui chaser’s title (King v. 
Jleenau (18.53), 3 De G. M. k G. 890, 0. A.). 

(b) Jlcnderst^u v. Astwood^ |l894J A. C. 150. 

(c) LLmidemni v. Astwood,\'Upra ; Deverges v. Handeman, Clark <& Co,, 
[1902] 1 Ch. 579, 596, C.A. ^ 

(d) )Soe p. 7!, ante, and p. 2flp9, post. 

(c) Sec Re Mo/ritt, Ex parte Jleveiver (1886), 18 Q. B. D. 222, 23J, 

C. A.; and s. v tiiJe- Bills or Sit.LF., Vol. 111., p. 41, As to the distmetiou 
bettvoeu mort gages and pledges; see p. 73, anU, 
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blank transfer (/), has, in the absence of an express power of sale, ^ 

an implied power to sell the mortgaged property, where a day for Sale, 
payment is fixed by the mortgage, at any time after default, and, 
where no day for payment is fixed, after reasonable notice has boon 
given to the mortgagor, and default made in payment in parsuance 
of such notice (g). The notice, in addition to fixing a day for pay- 
ment, should intimate that in default the mortgagee will seIl(/0. 

In the case of shares, a moritirs or perhaps a fortnight’s notice is 
reasonable (/)• The mortgagee does not prejudice his implied 
power of sale by claiming more than is due to him (k) ; but he 
refuses at his own risk a tendor of the amount actually due (i). 


Sub-Sect. 3. — Siatutorij Ponrr of Hale. 

439. Whore any ])rincipal money is secured or cliarged by a deed Under Lord 
made after the 2Hth August, 1(S60, and hufore the 1st January, iHSli, Uraiiwoith’.s 
on hereditaments of any tenure or on any interest therein, the 
iiKU'tgagee has(m) a statutory power to siJl or concur in soiling the hotween ^sth 
wliole or any part of the property by public auction or private Auejust, IHOO, 
contract (/i). The power arises at the end of one year from tlui 
time Avhen the principal inoTiey is payable acccording to fcho terms 
of the deed, or when interest is in arrear for six luonths, or on any 
omission to pay insurance premiums wdiich the mortgagor ought to 
pay(^0, hut is not exercisable till after six months’ notice in writing 
lias been given to tlie mortgagor (o). The ])urchaso-money is 


(/) Htubhs' Hlaicr, [lOJO] 1 (!li. 032, (). A. As to such transactkms, 
set'- pp. 132, J33, ante, title Companies, Vol. V , pp. HU, 107. 

ig) Dcccrges v, Hnndeman^ (Jhrk (St> Co., [1002] 1 Cli. 570, (J A. ; sec Wilfion 
V. fooler (i7l4), 5 Bro. Pail Oas. 193, reversing Tucker Wilson (1714), 

1 P. Wins. 201 ; Lockwood V. Liver (1742), 2 Atk. 303 ; Kem'p v. WesfhiooL 
(1749), I V'es. yen 278 ; France v. Clark (1883), 22 Oh. i). 830 ; 20 1). 

257, C. A. 

(A) Ikvcifjes V. Handcnmn, (%irL tO Co., supra, at p. 503 ; but this is not 
(‘sseiitial (ibid., at p. 500). 

(i) Deverges v. Sandenian, Clark d' Co, svpra, at ]). 505. l^robably 
notice for tlio next account day, li not ncauw than a I’oitiiight, is sullicuajit. 
As to the meaning of “ account day,” see tiUe. Stock ExciiANGii: 

(k) Htuhhs V. Slater, supra. 

(/) Though tlio mortgagee will not be restrained from selling unless the 
mortgagor pays into eouri, or tenders, the amount claimed to be due 
(Stubbs V. Slater, siipm, at ]). 640). 

(m) Under the Trustees and Mortgagees Act, 1800 (23 & 24 Viet. c. 145) 
(known as “Lord Cramvorth’s Act”), repealed as to Paits 11. and 111. 
(ss. 11 — 30) by the Conveyancing and Law of Property Ad, 1881 (44 & 45 
VTct c. 41), s. 71 (1). TJie remainder of this Act (Parts 1. and IV.) was 
repealed by the Settled Land Act, 1882 (U5 & 46 Viet, c 38), s. 64 ; but 
the repeal eilooted by the Conveyancing and Law of Property Act, 1881 
(44 &. 45 Viet. c. 41), does not affect the “operation, effect, or conveyance” 
of any instrument executed before the Ist January, 1882 (but alter the 
28th August, 1860), and hence the statutory power of sale under tin'. 
Trustees and Mortgagees Act, 1860 (23 & 24 Viet. c. 145), still applies to 
such msti’uments (Ee Solomon and Meagher's Contract (1889), 40 Ch. D. 
508), The power of sale is conlined to mortgages or charges made to 
secure loans or debts (Trustees and Mortgagees Act, 1860 (23 &^4 Vict. 
0 145), s. 24), and may be excluded or varied by the mortgage deed (ibid., 
B. 32). See, further, Encycloprodia of Forms and Precedents, Vol. XIJ p. 590. 
fn) Trustees and Mortgagees Act, 1860 (23 & 24 Vict. c. 145), s, 1 1. 

(o) Ibid,, 8. 13. The purohaser is not liable to see to the apphoation ol 
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apjilicable in the following order: — expenses of sale; interest an>i 
costs of the mortgagee ; principal ; residue to the mortgagor ( p). 

The mortgagee has jiowor to assure by deed, to the purchaser, 
the property sold for all the estate and interest therein which 
the mortgagor on creating the mortgage had power to disposi' 
of, except that, as regards copyholds, the deed only passes the 
beneficial interest {([) ; and he lias power to call for the title deeds, 
and if tlie legal estate is outstanding in a trustee for tiie mortgagor, 
either tlie mortgagee or the ])urchaHer can call for a conveyance ol 
it(/-). T>y the terms of the statute tlie power is confined to 
mortgages of real or leasehold property (h). 

440 . Where the mortgage is made since tlie 31st December, 
1881, a statutory ])0wei- of sale is also conferred (i). The mortgage 
must be made by deed, I)ut, subject to this, the power applies to 
any mortgage or charge, whether legal or e([nitahlo, on real or 
persona) property, or any estate or interest theiein, or any chose 
in action (//), except certain hills of sale (a), and except delientures 
upon a public underUlnng (h). The power aiitliorises the mort- 
gagee, wlien tlie mortgage money has become due, to sell, or to 
concur with any other person in selling, the mortgaged property, 
or any part thereof, by jiublic auction or jirivate contract, subject, 
to such conditions of title as he thinks lit (r:), and to convey 
the property for such estate and interest tliorein as is the suliject of 
the inortgagci (d), except that in the case of copyliold or customary 

the purchase-iiioiu'y (Tiiistees and MortgagocH Act, 1800 (23&21 Viet 
c J 45), 8. 12). As to the protection of purchasorft, p 2i)H, poH. 

ip) Tnisieos and Mortgjigees Act, 1860 (23 24 Vict. c 145), s. 14. 

iq) Ibid., a 15, Hence a mortgagee of leaseliolds by 8ub-deniis(^ can 
f'onvey th<i entire residue oi the term {Hiatt v. Jldlman (1871), 10 W. U 
004) ; and an equitahh^ mortgagee in fee from a mortgagor who had the 
legal estate can convey the legal estate {He tiolom.on and Meagher's (hniiavl 
(1889), 40 Cli. I). 508). 

^r) Tiiistees and Mori gagers Act, 1800 (23 & 24 Vict. c. 1 45), s. 10. 

{s) Ihui, s Jl. 

(/) By the Conveyancing and Law of Properly Act, 1881 (44 & 45 
Vict. c. 41), s. 19 (1) 

(а) Ibid, s. 2 (i.), (vi.) ; see Lncyclopjedia of Fonns and Prece.dcnfs, 
Voi. III., p 554; XII., pp .580,588,591. 

{a) / e., those subject to the Bills of Sale Ac.t (1878) Amendment Act, 
1882 (45 & 40 Vict. c. 43) ; ( alvert v. Thomas (1887), 19 Q. B, D. 201, 

C. A. ; and sec title Bills of Sale, Vol. JIL, p. 42. 

(б) Blalcery, Herts and Essex Waterworks Co (1889), 41 Cli. D. 399, 400, 
where debentures ol all companies were thought to be excluded ; see title 
(V)MPANiES, Vol. V., pp. 345, 731 ; but Deyes v. Wood, [1911] 1 K. B. 800, 
818, C. A., suggests that tlie exclusion is limited as stated in the text. 

(c) (Jonveyancing and Law of Property Act, 1881 (44 & 45 Vict. c. 41), 
s. 19 (1). As to the restrictions on the exeieise of the power, see p. 251, 
post. 

(d) Conveyancing and Law of Property Act, 1881 (44 & 45 Vict. c. 41). 
8. 21 (1). Thus the power to convey is not so wide as under the Trustet's 
and Mortgagees Act, 1860 (23 & 24 Vict. o. 145) (see note (g), supra), and 
an equitable mortgagee cannot convey the legal estate vested in the 
mortgagor (He Hodson and Ilowes^ Contract (1887), 35 Ch. D. 668, C. A,)- 
This cUn be provide^ for by conferring on the mortgagee a power of 
attorney to convey the legal eM ate ; and, as regards the nominal rever- 
sion upon a mortgage of leaseliolds by sub-demise, it is frequently provfdcd 
for, cither by ^uch a po\ccr or by a declaration of trust by the mortgagor 
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land the legal right to admittance does not pass by the deed unless Sbsot. 2. 
the deed is, by law or custom, otherwise sufi&cient for this Sale, 

purpose (g). The power of sale does not affect the right of fore- — 

closure (/') ; it may be varied or extended by the mortgage deed, 
and it applies to the mortgage only so far as a contrary intention 
is not expressed therein (7). 


441. When land is registered (//), the registered proprietor of a Tower of 
registei'ed charge on it may, under the power of sale referred to 
ill the preceding jiaragrajih, sell and transler the land, or any part nl^igtered 
of it, in the. same manner as if lie were the registered i^roprietor of charge, 
the land(0. 


442. A registered mortgagee of a ship or a share thendn has Tower of 
power absolutely to disjiose of the sliip or share and to give eiloc l ual 

j oceipts for the purchase-money; but a subsequent mortgagee cannot, 
rxcept under the order of a court of competent jurisdiction, 

(exercise tins power without the concurrence of every ]U'ior 
liioitgiigee ij). 

Srr.-SE(T. 4- — ]] Iw mat/ Ejvruse ihv Poinr. 

443. All express power of sale is exercisable only by tlie Tersonswho 
jiersoiis who are designated for tliat piiriiose by the pow'er(/t). can exercise 
h'ormerly the power was confei-red on the mortgagee, his heirs 

and assigns, and could be (ixcrcised by his transferees, or, after his 
deatli, by liis heirs or devisees (/); and a power so given is now^ 


^^ith a povor for the inoilgagoc to appoint a new iiusti'e ol the ie\erKion 
{ Lo 7 idon and Cotmiy Banking ('0 v. (roddurd, |1897J 1 Ch. 642) ; rco]). 127, 
tdiie. As to the protection of jmeliasers agiiiiist irreguhinly in the sale, 
,nid as to the etiioaey of the niorti'agee’B receipt, see pp. 258, 250, jmi. 

(c) C/Oiiveyiineiiig and Law of rioi>erty Act. 1881 (44 & 45 Viet. e. 41), 
B 21 (1) The effe(‘t is that the oidinavy method of convoying copyholds 
must be followed {Jic llodbon and Ilo\n' (1887 ), 36 Ch. D. 668, 674, 

(’A). 

(f) ("onveyaneiug and Law of IVii ^i4y Act, 1881 (44 45 Viet. e. 41), 

s. 21 (5). 

[g) Ibid., R 10 (2), (3) For forms of mortgage extending the statutory 
power, see Eiiey<*loj)£edia of Forms and Precedents, Vol. 111., p. 45 ; 
Vol. YIIL, pp. 546, 500, 642, 710 ; Vol XT., p, 308. 

{k) Under the Land Transler Acts, 1875 (38 & 30 Viet. c. 87) and 1807 
(60 & 61 Vict c. 65). 

(i) Under the Laud TTansfer Act, 1875 (38 & 30 Viet. e. 87), s. 27, this 
Tmwx^r existed only where the charge was with a power of sale. Ly the 
Land Transfer Act, 1807 (60 & 61 Vict. c. 65), s. 0 (2), the statutory 
power is applied to registered charges ; but, apart from this, it would apply 
to them on the ground that they are now made by deed (Land Transfer 
llules, 1903, r. 107). Under the Land llegistiy Act, 1862 (25 & 26 Vict. 
e. 53), s. 34, tlie pureliaser might remove the land from the register without 
the consent of the mortgagor (Be Winter (1873), L. K. 15 Lq. 166); and 
see, fuither, p. 85, ante. As to removal from the register under the Land 
Transfer Acts, 1875 (38 & 39 Vict. c. 87) and 1897 (60 &; 61 Vict. c. 65), 
and as to registration of title generally, see title Real Property akd 
Chattels Real. 

( j) Merchant Shipping Act, 1804 (57 & 58 Vict. c. 60), s. 35. And as to 
mortgages on ships, see p. 133, ante ; title Shipping and Navigation. 

(k) See title Powers. As to the case of trustees, see Conveyancing 
Actf 1911 (1 & 2 Geo. 5, e 37), s. 8 ; and see title Trusts and Trustees. 

(l) T'ltley V. WoUte7iliolme (1844), 7 Beav, 425, Where the power 
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exercisable, where the morteagee has died since the 81st December, 
1881, by his personal representatives ; but a power not referring 
to “assigns ” was not exercisable by transferees (/?) or devisees (o), 
and an express power conferred on a mortgagee without mention 
of “heirs’’ is not even now exercisable by his personal repre- 
sentatives (p). 

Since the 31st December, 1881, it lias been the practice, if an 
express p{)wer of sale is inserted in a mortgage, to confer such power 
either oJi the executois, adniiiiisiraiors and assigns of tlie mortgageje, 
or generally upon every person for the time being entitled to 
receive and give a discharge for the mortgage money (^/), and then 
the ])ower is (ixercisable, if the mortgagee transfers the mortgage, 
by the transferee, and otherwise by the inortgagcse's personal repre- 
sentatives after liis death. But if the word “ assigns “ is omitted 
and no words are inserted authorising tho exercise of tlie power by 
the persons for the time being entitled to the mortgage money, the 
rule that thejiower is not exercisable by transferees still prevails (r). 

A ])()wer of sale in a mortgage to two mortgagees, who are expressed 
to advance the money on a joint account (.s*), is exercisable hy the 
survivor (/), Imt a power of sale in a mortgage to jiartiiers is not 
exercisable by one imk'ss it is so expressed in the mortgage (u). 

444. TJie statutory power of sale under Lord Cran worth's 
Act(^«) is exercisable hy the person to whom the principal money 
is for the lime being payable (/>). The power under the Oon- 
ve\ancing and Law of iVojierty Act, 1881 (c), is exercisable by any 
})erson for the time being entitled h) receive and giv(^ a discharge 
for the purcliasc-money (d) ; that is, by persons wLo are either 

conferred on the personal representatives, the concurrence of tho heir-at- 
law to convoy the legal estate', was necessary ; see Salowat/ v. Strawbndge 
(1855), 7 De (x. M. & 0. 5‘)4, C. A. 

(w) Conveyancing and Law of Pniperty Act, 1881 (44 (fc 45 Viet c. 41), 
B. 30; Jie Pixton and Tong\ (hnIraH (1897), 40 AV 11 187, B(‘.e title 
Kxecutoks and AdministiI vtors, Yol. XIV^, pp 233, 2M. 

(n) Bradford v. BeljiM (1828), 2 8im. 204. 

(o) Cooke V. Crawfoid (1S42), 13 Sim. 91 ; Pc ]\forUm and IJallett (1880), 
15 Ch, D. 143, C. A. ; contra, (hbome to Eoivleit (1880), 13 (Jh. I). 774 

(p) Be Crunden- and Meux'a Contract, [1909] 1 Cli t»90 ; see Be Inglcbij 
Boak and Norwich f^nion Insurance Co (1883), 13 J.(. R Ir 320. 

{q) Ab to the assignment ,ind devolution of the nioftgagee’s interest, 
see pp. 169 et seq., ante. 

(r) Hence a power in a hinhhng Bocaety’s mortgage, conferred on tho 
Irnstees of tlie society lor the tnne being, is not exercisable by a transferee 
of the mortgage, oven assumiug tho transler to be otherwise eliectual {Be 
Bumney and Smith, |1897J 2 C]\ 351, 0. A.). As to the exercise of the 
pow<T where a building sociotv L being wound up, sec Be Kbsworlh and 
TUhfs Contract (1889), 42 Ch. 1). 23, C. A, 

(«) 8eo p, 117, ante, 

(1) Bind V Poole (1855), 1 K. vV. ,T. 383. 

(n) Wair V Jones (1870). 24 W. 11. 695. 

(a) Trustc.-s and Mortgagee> Act, 1860 (23 & 24 Viot. c. 145) ; seep. 247. 
ant^, 

(b) Trustees and Mortgagees Act, 1860 (23 & 24 Viet. c. 145), s. 11. 
The statute adds “ liis executois, administrators, and assigns,” but these 
persons seem to be included umhir tlie previous words. 

(rt 44 45 Viet. o. 41 ; p 248, ante. * 

{d) fhul., s. ,;i (4), Persons deriving title under the original mortgagee 
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mortgagees or have the mortgaged property vested in them, such 
as executors. An agent ot the j)iortgagee under a power of attorney 
cannot sell l)y virtue of an authority to receive the money, though 
he can sell if the power of attorney expressly authorises him to 
exercise the power of sale (c). 

Sril-SE(T o. — i\i/n!)hnii^ vf P!,rerf‘ise of Potrer. 

445 . The time when the power arises is lixod in the manner 
already stated (/), but restrictions are placed on the time when it 
is exercisable. The ))ower under Lord Cran'worth’s Act (7) is not 
exercisable till after six months’ notice in writing (h). The power 
under the Conveyancing and Law of Trojierty Act, IH 81 (/), is not 
exercisable until either (i.) notice requiring payment f)f the mortgage 
money has been served on the mortgagor, and default has been 
made in payment thereof, or of part thereol, for throe months after 
such service ; or (ii.) some interest is in arrear for two months ij); 
or (iii.) there lias been a breach of some provision in tlie mortgage 
deed or in the statute on the part of the mortgagor, or of some person 
concurring in making the mortgage, to be observed or performed, 
other than the covenant for i)ayment of principal or interest (/). 

The restrictions in either case may, however, be negatived or 
varied (A"). An express power of sale is usually subject to similar 
rest] ictions (/). 

446 . The notice under tlie Conveyancing and Law of Property 
Act, iHSl(m), reipiiring payment of the mortgage money, must ))e 
in writing. 

It IS suJiicient although only addressed to tlie mortgagor by that 
dosigiiation without his name, or generally to the persons inteVestiul 
without any name, and notwithstanding that any person to be 
affected is absent, under disability, unborn, or unascertained (n). 


can also exercise the power by virtue of the definition clmise {(Vinvoy- 
aiK'iTi^ iiml Law oi Propeity Act, 1S8I (44 & 45 Vict. c 41), s 2 (vi ) ); 
see ]). 172, ante. 

(c) lie DowHon and Jenkins's Contract, [1004] 2 (Hi. 210, C A. 

(/) As to express powers, seep. 245, ante ; as to imi)Iied jjoners, s(‘e 
p 240, ante . as to statutory powers, see pp. 247, 248, aniv. 

[(f) Trustees and Mortgagees Act, 1860 (23 & 24 Vict c. 115). 

(h) Ibid , H, 13 ; see ]). 247, ante. 

H) 44 & 45 Vict. e. 41, s. 20 

(;) It 18 sufficient it an instalment which includes interest is in anear 
for two months (Tru?.s7t v Bvrnch (1903), 19 T. L R 219, 0 A.) 

(A) Sec note (m), p. 247, a7ite, and p. 249. ante. The power under the 
Conveyancing and Law of J'rojierty Act, 1881 (44 &: 45 Vict. 0 . 41), can be 
made immediate by providing that the mortgagee shall have the statutory 
power, but without the restrictions imposed by ihid,, s. 20, as to which 
see the text, supra. Where in a bank mortgage tlie power was to be 
exercisable on default in payment of the balance due on current account 
for one month after the closing of the account, and the account was closed 
by a notice of insolvency, the month ran from the receipt of the notice 
[Berry v. Halifax Commercial Banking Go., Ltd., [1901] 1 Ch. 188). 

{1) See p. 246, emte. 

(w) 44 & 46 Vict. c. 41, s. 67. » 

(n) Ibid. And under an express power of sale, whore the notice is to bo 
gi^n to the mortgagor, his heirs and assigns, with out a proviso referring 
to disability, a notice to the infant heir of the mortgagor is good [Tracey v. 
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It is RuffKjiVntly served if left at the last known place of abode or 
business in the United Kingdom of the mortgagor (o), or if affixed 
or left for him on the laud or any house or building comprised in 
the mortgage ( p) ; or if sent by post in a registered letter addressed 
to the mortgagor at his jdace of abode, business, office, or counting 
house, and is not returned undelivered through the J^)st Office ((/). 

Where there are several mortgagors it is sufficient if the notice 
is served on one of them (r). Where the mortgagor is dead 
it should he served on the person entitled to redeem (.s). Where 
there are sul)seqiiont incumbrancers, it may l)e that it is sufficient 
t.o serve only the mortgagor, hut the first Bul)se«iueut incumbrancer 
should also be served (0- 

447. Tlie notice may be in the form of a domand for immediate 
payment, with an intimation that if the money is not paid befoi(‘ 
the expiration of three calendar months from the date of service tlie 
i^rtgagee will proceed to soll(?0; hut it is equally ('ffeciual if it is in 

Lawrence (1854), 2 Drew. 403) ; as to lunacy, comjiarc Fohnit^ou v. Loclte 
(1846), 10 Jur. 533. Wlicre an express ])ower reijuires notice to he 
^iven 1o the mortgagor, liis executors, or aiiminisliatois, it cannot be given, 
and the power is not exenusable, if the mortgagor dies intestate and no 
administrator is appointed {Pad inson v. Hanhnrif (1800), 1 DreAV. & Sin 
143; (1865), 2 1)e(l. J. &;Sm 450,0 A.; (JS67), K K 2 11.1. ]). 

(e) Ihidei a similar provision m an express power it is suilieient to fix 
tlie notice on llic door ol tlie mortgagor’s last known place of al)()d(‘ (n/o/or 
V. Waul (1847), 5 Ihiie, 508) 

ip) (^onveyaiieing and Law of Property Act, 1881 (44 & 45 Viet. c. 41), 
8 07 (3) 

((/) Jbal , s. 67 (4). As to transmission by post generally, see title 
Post Offk r. 

(r) (JoiiveyaiicingandLaw of Pro]>eHy Act, 1881 (44^- 45 Vict c 41),s 20. 

(as) Sec ibid., s. 2 (vi,). Service will be on the executors, or, if they have 
assented to a devise, (dtlicr on them or on the devisee ; and in case ol 
intestacy, on the administrator until (as to fieeholds) lie has conveyed lo 
the lieir-at-law, and tlien either on the administialor or tlie Jieir-at-law 
(Land Transfer Act, 1807 (60 it 61 Viet c. 05), ss. I ( I ), 3 (1) ). Similarly, 
where an express power provides Jor notice to the mortgagor, liis heirs, 
executors, or adininistralois, ot any of them, notice to the executors alone 
is sufficient {Gill v. Newton (1866), 14 W. \i. 490, (1. A.) 

it) The term “mortgagor m the Coiiveyaiieing and liaw of Property Act, 
1881 f44 & 45 Viet. c. 41), s 20, includes any piuson deriving title iiiidiT the 
original mortgagor ; thus tJie ])(‘.rsons to whom notice may be given app<‘ar 
to be the mortgagor and all the incumbraneers, and it these are treat (*d as 
“ several mortgagors notice to any of thorn is sufficient ; see VVolstcn- 
holme’s Conveyancing and Settled Land Acts, 9th cd., p. 77. On the other 
hanil, as long as the mortgagm retains an equity of reilem])tion, it may be 
that he remains sole mortgagor for the purpos(*s of tlie Conveyancuig and 
Law of Property Act, 1881 (^4 & 45 Viet. c. 41), s. 20, so that notice to 
him is necessary and sufficient; see Hood and OhaJlis, (’onveyaiicing, 
Sett hid Laud, and Trustee Act.s, 7tb ed., p. 90. When an express power ol 
sale provides for notice to the mortgagor, or his assigns, notice to a second 
mortgagee is necessary, though it is doubtful whether it must also be given 
to the mortgagor (floole v. Sinitk (1881), 17 Ch. 1). 434). Hence it seems 
proper to give the notice, as stated in the text, supra, to the mortgagor and 
the first of the subsequent incumbrancers. Where an express power m 
stated to be exercisable immetliatoly, with a proviso that it is not to bo 
exercised until default under tlie covenant for payment, a second mort- 
gagee is not <*n titled to notice, since he is not liable under the covenant 
(To^ery. Bwjrion (1888), 5 T. L U. 7). • 

(u) See Encyclopaedia of Forms and Precedents, Vol. VIII., p. 902. 
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the form of a notice to pay at thn c.^piration of that jicriod, since 
tho three mouths’ default begins to run forthwith (r). 

448. The mortgagee cannot exercise the power of sale until the 
notice, where notice is required, has expired, or until sucb otln r 
event as makes it immeduitely exercisable ; hut he can enter into a 
conditional contract to sell on the power liecoming exercisable, and 
can carry such contract into (dfect provided that the price is tlum 
proper (a). The accepUuice of a hill of exchange for the amount due 
only Rusjionds the notice, and on the dishonour of the hill the notice 
revives, and the mortgage() can sell without a fresh notice (/>). 

449. The mortgagee will not he restrained from exercising his 
])ower of sale because^ the amount due is in dispute (c), or because 
the mortgagor has commenced a redemption action (d), or bocauHe 
the mortgagor objects to tlie manner in which tlio sale is Ixuiig 
arranged (c). But he will he restrained if the mortgagor pays the 
amount claimed into court (,/), or if, upon a suhsequent iiicuin- 
brancer oilering to pay off the first mortgage, the mortgagee denies 
Ins title to redi'em (//); or if the sale will jirevent the fulfilment of a 
contract relating to tho property with notice of which the mortgage 
was taken (//), and which the mortgagor is able to fulfil (0 ; nml ilie 
sale is imjiroper if at the time of sale the mortgagor tenders tlie 
amount due for ])rinci])nl and interest, though without costs (/r), or 
if due notice to the mortgagor has not been given (/). 

SuiJ-SKor. (> — Mode of Kftrd^c of 

450. A iiiovtgagiie is not a trustee for tho mortgagor as regards 

[v) Barker v. lllinqworth, flOUS] 2 (^li. 20, distinguishiiu^ Selwyn v Gar ft 
fl8S8), 28 Cli. r>. 272, i). A. Under an express power tlie notice is good 
it in effect it gives the mortgagor the prescnlied jxTiod of warning 
( Metiers v. Brown (1803), 22 1j. J. (cii.) 07). 

(a) Major V. Ward (1847), 5 llar(‘, 508, 604 ; Farrar v. Farrars, Lid. 
(1888), 40 (^h. B. 20r>, 412, C A. 

ib) Wood V. Murlon (1877), 47 L. J (q. b.) 191. 

(c) Gill V. yewlon (1866), 14 W. U. 490, C. A. As to restraining tlm 
"tile where it involves a breach of trust, see Merest v. Murray (1866). 14 
li. T 321 ; and as to a sale alter a windiiig-np petition by Ibe mortgagee, 
^ee lie Cambrian Mminq Co.. Fr ^(trle Fell (1881 ). 50 L. J. (ni ) 826 

(d) Adams v. Scott (1850), 7 W. 11 213. As to n‘demption actions, see 
pp 149 et seq.. ante. 

(c) Anon. (1821), Madd & G. 10 

If) Jones V. Matfhi>e (1847), 11 Jar. 504; Whitworth v. Bhodcs (1850), 
20 L. J. (CII.) 105 ; Warner v. Jacob (1882), 20 Gli. B 220, 224. That is, 
the amount which tho mortgagee swears to be due to liini {Ihlly. Kirkwood 
(1880), 28 W. R. 358, (1 A.) ; unless, on the terms of the mortgage, tho 
claim is excessive (Hickson v. Darlow (1883), 23 Cli. B. 690, C. A.) ; hut 
where he was, at the time of the mortgage, the mortgagor’s solicitor, the 
court will fix a sum probably sutiicient to cover his claim (Macleod v. 
dones (1883), 24 Cli. B. 289, C. A ). 

(g) Ithodes v. Buclcland (1852), 16 Beav. 212. 

(h) De Mottos v. Oihson (1859), 4 Be 0. & J. 276, 281, C. A. 

(i) Ibid., at pp. 288, 300. 

(k) Jenkins v. Jones (1860), 2 Giff. 99. • 

(l) Where the power contains a covenant that it shall not be exercised 
without a specified notice, but that the only remedy shall be in damages 
aga nst the mortgagee, tho court, it has been held, cannot restrain a sale 
on the ground of want of notice (Prichard v. Wilson (1801), 10 Jur. (N. s.) 
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the exerclso of tho pow«M' of Hale ( 77 /.). He has his own interest to 
consider as w('ll as that ol Uio mortgagor, and provided that he keeps 
within the torms ot the power, exorcises the jiower hond Jidr 

for the purpose of realising the securitv M, and takes reasonable 
precautions to secure a proper price(o), tlie court will not intei- 
fere (p), nor will it inquire whether ho was actuated by any furth(*r 
motive A niortg:ig(‘(i is entitled to sell at a price jiisf 

suhici(Mit to cover the amount due to him, provided tlie amouiii 

is witli due regard to the value of the property (;•) ; and, if tin- 

sale is luma ii(h\ and he charges himself with the w'holo of the 
j)iir(*has(‘-money, he can sell on tho terms that a substantial part, 
or even tlie vhole, shall remain on mortgage (.s’). 

If tho mortgagor seeks relief promptly (e), a sale will be set asidii 
if there is fraud, or if tho ])nco is so low^ as to he in itself evidenci' 
of fraud {h) ; hut not on the ground of undervalue alone (c) ; though if 
the mortgagee docs not sell with projaa* pr(‘cautions, he will he 
cliarged in taking the accounts witli any loss tlien‘hy resulting (d). 

330) ; but, oidiiamly, want of notico., Riiiec it is n j>roniifl inr Rettin,<^ aside a 
sale against a pmvJia'^er w'ltli knowledge {Sclwi/n v Gatjil ( 1888), 38 (’ll. J) 
273, 0. A.), IS, it seems, a ground foi restuiining a sale; and see title 
Injunction, Vol XVII , p. 2.''>1. 

(wO lie was so desciibed by Lord Ei.uon, L E., in Tiownca v. Grazebrool’ 
fl8J7), 3 3ier. 200, but this only moans that ho must exercise the power iii 
a pnuleiit uay, wdJi a due regal’d to the interest of tho mortgagor m the 
suiplus sale moneys (Hobeytson v. Nonm (1858), 1 (Jiff. 421, 424; Jevlxn^ 
V (IS(iO), 2 (hll. 99, 108) As to the analogy between trusts and 

ninj ig;ig(\s, see Gholmonddi'if (Martpim) v. ('Imlon {LonJ} (1820), 2 Jaii. Ik. W. 
1, 182 ; and sf‘e p. 72, a7iUi As to .sale imdiT a biukhiig soeiefy 11101 tgage, 
see tith* IJuiLUiNiJ .Societius, Vol. ill , ]>. ,308. 

(n) Joikni^ V, JoacH, stfjna, 

(o) b'arrar v. Fanars, JM (1888), 40 (qi. 1>. 395, A. ; see 0;me v 
Wiiqlit (1838), 3 dm. 10, 972 , Marriott v. ^luchor Mvvcn^iomn'ff Co. (1800), 
2(;iil 457,409. 

(p) Kenncdi/v J)e [1897] A (’ 180, 185, 192; v. Eafdon, 

[18991 1 (’ll 873 ; albuned, (1900] J C’h. 29, 0. A (only on the question of 

JaeliCsS). 

{(]} iVanh V. Fads (1880), 25 Sol. Jo 95, C. A , oserniling, on tins point, 
llohcrison v. Nonas, supra : Colson, v. Wdhams (1889), (11 L T. 71 ; see, 
lu»wevcr, J*oolep"s Trastve v Whelhatn (188(1), 33 (’h, 1). Ill, 123, C. A. 

(r) Kennedy v. 1)< Tiaflord, supra , and see Flower cC* t^ons v. Fiifehard 
(1908), 53 Sol ,/o. 178. ll. is sullicjent if the mortgagee complies with the 
terms ol the ]k'WCt and aet^ m good faiili {Kennedy y.J)e Tt afford, svjmu 
per Lord Mai n A(utTEN, at ]> 192) ; but “ good iaith ” requires that the 
])rop(‘rty shall not b(‘ dealt witli recklessly (ibid , p. 185). 

(^■) JJavep y. DurranU Sniiih y. Durrani (1857), 1 Do (L & J. 535, 553, 
(\ A. ; Thurhw v. Maekeson (1868), L. II. 4 Q. II. 07 ; BeUtjes v. Maynard 
(1883), 31 W. K. 461, C- A. ; Farrar v. Farrars, Ltd , supra, at p. 413. In 
'Jhurlow V. Maekeson, supra, the whole purchase ])rico, except tlie deposit, 
wMs leJt on moi tgage. 

{a) \ntl V FasUm, [19001 1 Ch. 29, 0. A. As to such relief, see title 
Injun <ti(ln% Vol. XVIT , pi> 251, 252. 

(h) Warner v. Jacob (1882), 20 Oh. D. 220, 224 ; IJaddingfon Island 
Quiirry Co. v. Iluson, [1911) A. i\ 722, P. 0, ; see Jones y. Mathic (1847), 

11 Jur. 504; Davey v. Jhirnmi, Smith v. Durrani, supra, at p, 538; 
Adams y. Scott (1859), 7 W. It. 213. 

(c) iiee Beifyes v. Maynard, supra ; Field v. Debenture Corporation 

12 T. L. R. 469 ; and std) less if the mortgagor has in some degree 
Bai-ctioned the proceedings leading up to the sale (Ferrand v. Clay (1837), 

J Jur. J65). 

(rf) Wolff y, Va/nderzee (1869)j 17 W. K. 547 ; 3 Seton, Judgments and 
Orders, 6th ed., p. 1962. 
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451. Where different properties are mortgaged by different 
mortgagors to the same mortgagee, and a sale of the lWo })ro])ertie8 
together is beneficial, both may be sold together, and the purchase- 
money apportioned (c\ 

452. A mortgagee is entitled to sell upon such conditions as h 
thinks suitable for securing a sale of the property, and the sale 
is not invalidated by the insertion of anv condition in ordinary 
use, notwithstanding that in a sense it may be depreciatory {/) : but 
express powers usually provide for the mortgagee selling snl)ject to 
such conditions as he thinks fit (r/), and like provision is made in 
regard to the statutory powcTs (It), 

453. The mortgagee is entitled to employ agents to effect the 
sale, and so long as lie sided s agents presumably comjietont, he is 
not lialde for tlicir errors of judgment, or errors in matters cd detjiil 
not seriously affecting lIio success of the sale or the price realised *, 
])ut if the agent is guilty of a serious blunder inducing a failuie 
to sell, or a large diminution of the price realised, tluj imirtfjagee is 
responsible, though he may have a remedy against his agent (j). 

454. AVhere there are successive mortgages, the first niortgag(>e 
can exercise his ])ower of sale without the concurrence of tlui sub- 
seijuent mortgagees, but lie must account to them for the surplus 
sale moneys (/.I. If the second mortgagee exercises liis power of 
sale, h(^ can sell subject to tlie first mortgage {/) ; or he can sell 

(e) limit V. JUIlinan (1871), 1!) W. U. 694 ; He Coojx'r and Allan's Con- 
tntrt fot Sale lo Ilailech 4 C\\. J). 802. AVhore the ]>n>|)<‘rli(‘s are quite 

sopaialc, fwideiicc is lequircd that a loiiit sale will pi oducc a lnglier ])iicc ; 
where they are united — c ij., a house and a garden— or are undivided sh.iros 
of i he same luopcrty, this is not necessary The aiqKU’tionnuuit must be 
made* on the advice of a compidcnt ]KTsnn {He Cooper and Allens Cvtnraei 
jor Sale (o Harlech, supra, at pp 816, 818J 

{J) ISiicli as a condition eui-itiiiig the vendor to rescind if he is uiniillmg 
or unable to answer any requisition {Fal/cnrr v. Fqaitalde Heversionai p 
SocifiUf (1858), 4 Drew. 352 ; sec? Hobson v. Hell (1839), 2 Ileav 17) A 
condition on sale of a reversionary interest, excluding cvi(lcnc.o fit the 
.illeged age of the tenant ior hie, is improper {Cragg v. Aleiander, [1867] 
W. N. 305) ; hut the mortgagee is entitled to use slringcnt. conditions if tlicse 
are required by the stale of tlie title {Kershaw v. Kaloiv (1855), 1 ,)ur. (n. s ) 
974) As !• conditions of sale, sec, generally, title Saijo of Land. 

(g) See p. 2t5, aule. 

(h) In the Trustees and Mortgagees Act, 1860 (23 &; 21 Yict. c, 145) 
(Lord Craiiworth’s Act), “ subject to any reasonable conditions he may 
t hiiik fit to make ” (ihul, s 11 ) ; in the ("onveyanoing and Law of Proyjorty 
Act. 1881 (44 &: 45 Viet. c. 41), “subject to such conditions respecting 
title, or evidence of title, or other matter, as lie thinks lit” (ibid, s. 19 
(l)(i)). See, also, find , s 21 (6), oxtoudod by the ('onveyaneing Act. 
191 1 (1 & 2 Geo, 5, c 37), s. 5 (2). protf'cting mortgagees against involuntary 
losses, but the practical value of tins pr-otection is doubtiul. 

(i) Tomlin v. Luce (1889), 41 Gh D. 573, 575. Hut the application of 
the principle there was erroneous, since the oiTor produced an eulianccd 
price ; hence the compensation allowed by the vendor was not, as held liy 
Kekcwich, J., the measure of tlie loss sustained {Tomlin v. Luce (1889), 13 
Gh. D. l9l,C. A. ; 3 Seton, Judgments and Orders, 6th ed., p. 1962). As 
to negligence of agents, see titles Auency, Vol. I., p. 196 ; Auction anu 
Auctioneers, Vol. 1 . 514; Negligence, pp. 357 ei seq., post. » 

{tc) See pp. 259, 260, post. But a first mortgagee can buy up a 
subsequent incumbrance at a reduced price without communicating to the 
subsequent incumbrancer an ajiticipated advantageous sale, and the sale, it 
afterwards effected, will he valid {Dolm^an v. Nokes (1855), 22 Bcav. 402), 

{1) See Manser v, Oix (1857), 8 l>c G. M. ^ G, 703, C. A. 
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Sect. 1 free from it, either with the consent of the first mortgagee, who will 
Sale. be paid off out of the purchase-money, and will concur in the con- 
veyance to the purchaser, or under the statutory power (m). In 
the latter case application (w) must be made to the court to allow 
payment into court of the amount of the mortgage debt and any 
interest due thereon, and of such additional amount as the court 
considers will be sullicient to meet the contingency of any further 
costs, expenses and interest (o). Thereupon the court may declare 
the land to be freed from the mortgage, and make any order for 
conveyance or vesting proper for giving effect to the sale (p). 
Fixtures. 455 . An express or statutory power to sell the mortgaged pro- 

perty or any ]>art thereof does not authorise the sale of fixtures 
separately from the la.nd, whether the fixtures are expressly 
mentioned in the mortgage ( 7 ) or not(r). 

Minerals. 456 . In the absence of express or statutory power tlio moi'tgagee 

is not entitled to sell the surface of land, wjth a reservation of 
minerals, or to sell the minerals separately from the surface (, 9 ); 
but siich a sah^ may be made, in the case of mortgages executed 
Ixd’ore the 1st January, 1912, with the sanction of tin*, court (0, and 
as regards mortgages executed after the 31st Deconiber, 1911, 
witliout such sanction (a). 

K.iRpmentR 457 . Jn the absence of statutory power the mortgagee cannot, 
rL-!-!Lriotive ])roperty, grant easements over, or impose- 

(jovonants. re'ilj'ictive covenants upon, the part remaining unsold, or reserve 

(wO Oonveyancing and Law of rrox^erty Act, 1S81 (44 & 45 Vict. c. 41), 
6.5(1) 

(n) The court can dispense with service of noti(‘c of the ar)i>lication on 
llie vendor or purchaser (Conveyancing Act, 191 1 ( I & 2 Geo. 5, c 37), s. 1 ). 

(o) Coiiveyaiicuig and Law ot Property Act, 1881 (44 tV 45 Vict. c. 41). 
R 5 (1). The lurther sum must not exceed one4enth of the original 
iiniouut to be paid in, unless the court for special reason thinks lit to 
require a larger additional amount ; see M iJJord Haven Hailwoy and Estate 
i'o. v. Mowatt, Jie Lake and Taylor's Mortgage, Spain v Mowatt (1884), 28 
Cb. 1). 402. 

(p) Conveyanciug and Law of Property Act, J881 (44 & 45 Vict. c. 4J), 
0 5 (2) ; see hickin v. Dukm (1882), 30 W. K. 887. 

(7) Re Biooke, Brooke v. Brooke, [i894] 2 Ch 000 

(r) Re Yates, Batcheldor v. Yates (1888), 38 t^h. D. 112, C. A. ; see Re 
Joyce, Ex parte Barclay (1874), 9 C'li. App. 576. Trade lixtures pass as 
part of the moit gaged property, whether the mortgage is by conveyance, 
or, in the case of leaseholds, by subdemise {Southport and West Lancashtie 
Banking Co. v, Thompson (18S7). 37 Cb. D. 64, C. A.); see pp. 119, 128, ante. 

(s) Buckley v. Howell (1861), 29 Ileav. 546 ; see Re Gladstone, Gladstone 
V. Gladstone, ] 1900] 2 Cli. 101, C. A. ; and see title Minks, Minerals. 
ANi> Quarries, VoL XX., p. 525. 

it) Trustee Act, 1893 (56 & 57 Vict. c. 53), s. 44, as iunended by tln‘ 
Trustee Act, 1893. Amendment Act, 1894 (57 & 68 Vict. c. 10), s. 3, 
icplacing the Confirmation of Sales Act, 1862 (25 & 26 Vict, c. 108) ; iiV 
Beaumont's Mortgage Trusts (1871), L. R. 12 Eq. 86 ; Be Wilkinson's Mori 
gaged Estates (1872), L. R. 13 Eq. 634. The application is made by 
petition (R. S. C., Ord. 64 b, r. 2), and the petition must be served on the 
mortgagor {Re Hirst's Mortgage (1890), 46 Cb. D. 263). 

(tt) Qouveyanciiig Act, 1911 (1 & 2 Geo. 5, c. 37), s. 4 (1), (3), (4). But 
this piovision may be excluded by the mortgage deed {diid., s. 4 (2)). 
Where the provision is no-, excluded, the sale of the minerals may include 
powers of working, wayloavj*^, rights of way, water, and drainage, •and 
other powers, easements, and privileges for mining purposes in relation to the 
propei-ty Sold, or to any property remaining unsold (ihid .^ 4 (1) (h*) (1>) )' 
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eaBoments or the benefit of covenants over the part sold (a), save that 
a coTivoyance made in pursuance of such a sale has its ordinary 
effect with regard to apparent continuous easements. Hence it 
will give to the purchaser siicli rights of light and other easements 
as he would take without express mention if the mortgagee were 
selling as absolute owner (/>). Put, where the mortgage is execute d 
after the 81st December, 1911, tlie mortgagee may create restrictive 
covenants or conditions against either the part sold or the part 
remaining unsold (c), aTid may grant or reserve easements in 
relation to the part sold or the part remaining unsold (d), 

►Suii-SKrT. 1 ]l7iO nuttf Pun base, 

468. A mortgagee cannot sell to himself, either alone or with 
otljors, nor to a trustee for himself (e). Unless tliere are different 
persons filling the positions of vendor and pin chaser the transaction 
IS not a sale at all, and is not an exercise of the power. The 
inter[)osition of a trustee does not affect the substance of the 
transaction (/). The same principle prevents a sale to an 
iigent or solicitor acting for the mortgagee in the matter of the 
sale (</) ; consequently, on a sale by a building society as mort- 
gagc'o, a puj’cbase by the secretary [h), or other officer concerned 
with the conduct of the sale (/), is void. But the mortgagee may sell 
to a solicitor who has not the conduct of the salo(/r). 

There is no fiduciary relation between co-owners of the equity of 

[a) Soc Jhiijrell v. lloare (1840), 12 Ad & Kl. 1150 ; B(trn v. Turner^ f 1900] 
2(11.211. 

{h) lioin V Tinner, supra ; aoe title Easements and Phofits a Prendee, 
Vol. XI , p. 304. 

(r) (V)iiv(\vaiiciiig Act, 1911 (1 A: 2 (loo 5, c. 37), R. 4 (1) (i ). Tlio 
rovcMiiiniR may be with rewpect to building on, or other uho ot laiul, or 
with resiieet to iniiios and ininoralR, or lor the purpose of the more bene- 
ficial working theretd, or witli lORpect to any other thing. 

(d) IbuL, s. 4(1) (ii.) (a). Tiicsc powers may be excluded by the mort- 
gage di'cd (ibid , s. 4 (1), (2) ). 

{(') Downes V. (irazehiook (1817), 3 Mor. 200 ; Robertsoa v. Norris (1858), 
I (iiff. 421 ; National Bank of Australasia v. United Jlavd-tn-fland and 
Jiand of Hope Co. (1879), 4 App. ('’as. 391, 404, P. C. ; JIcnderson v. Asiwood, 
Astwood V. (^obhold, (''ohbold v. Astwood, [1894] A. ('. 150, P. C.). Whore a 
sale is being conducted by the court, the mortgagio may obtain leave to 
l)id, if the mortgagor does not object ; but otlierwise he will not he allowed 
io become the purchaRcr, unless no jiiircliascw at an adequate price can be 
h)und (Tennant v. Trcnchard (1869), 4 Oh, App. 537, 547). Eut a creditor 
liolding a security for liis debt not completed by conveyance, containing a 
trust for sale under which lie has never acted, is not debarred from pur- 
chasing from the agent of the debtor (Chambers v. Waters (1829), 3 Rim, 
42 ; (1833) Coop, temp, Brough. 91 ; S. C., Waters v. Groom (1844), 11 01. & 
Fm. 684, IT. L.). 

(/) Farrar v. Farrars, Ltd. (1888), 40 Oh. D. 395, 409, 0. A. 

(g) Whitcomb v. NincMn (1820), 5 Madd. 91 ; Orme v. Wright (1838), 
3Jur. 19; Ee Bloye's Trust (1849), 1 Mac. & O. 488, 494 ; Martinson v. 
t'lowes (1882), 21 Oh. 1). 857, 860. 

(h) Martinson v. (Jlowes, supia. 

(i) Hodson v. Deans, [1903] 2 (^li. 647. 

(^) Guest V. Snigtlie, (1870), 5 (1i. App. 5.51 (where the solicitor’* name 
appeared on the conditions of sah‘, but he was only solicitor to a creditor 
of the mortgagee) ; Nutt v. Faslou, 11899] 1 Oh. 873 (where the solicitor 
had* acted lor the mortgage-o, but was not employed to effect a sale 
affirmed (on question of laches), [1900] 1 Oh, 29, 0. A.). But a i|ale where 
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Sale. 
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protection 
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lanly in sale. 


Effect of 
notice of 
irregularity. 


redemption go as to prevent one from purcluisiiig the property on 
his own account from llui mortgagee (Z) ; and for this purpose a 
second mortgagee is in the same position as a stranger, and obtains 
under the purchase a title free from any equity of redemption (m) ; 
it makes no difference that the second mortgage is in the form of a 
trust for sale, or that the second mortgagee is in possession (ii). 

Rub-Sect. ^.—Protedioti of Purchasers, 

459 . Tn the absence of any provision for llie protection of pur- 
chasers, evidence must be furnished that the event on ^vhich the 
power of sale is to arise has happened (o). But express powers 
(if in the usual form) and also statutory poweis provide tliat, 
where a sale is made in professed exercise of the power, the title 
of the purchaser shall not bo impeachable on the ground that no 
case had arisen to authorise the sale, or tliat due notice was not 
given, or that the power w’as otherwise improperly or irregularly 
exercised ; but any person damnified by the unauthorised, or 
improper, or irregular exercise of the power has his remedy in 
damages against ilie person exercising tlie power (p). 

Under the above provisions the purchasfu* is exempted from any 
duty to make inquiries, and, provided that he has no notice of any 
irregularity, he is protected notwithstanding that an event giving 
rise to the power of sale has not occurred, and even tliougli at the 
time of the sale the mortgage has been paid o{[(ql But he is 
not protected if he has notice, actual (/*) or constructive f«), of the 

the purchaser employed the mortgagee’s ch'ik to bid \\as set aside {Puniell 
V. Tijler (lSli3), 2 Iv. J. ((’ii.) 195) ; and see Orwjc v. Wrifjht (J83S), 3 ,lnr. 
19, questioning tlio validity of a purchase by an agent who had acted in 
ciYectuig tlie mortgage and receiving inteicst. 

(/.) Kennedy v. J>e Trafjord, (1897| A. C. 180. 

\m) PatLinson v. Uanbury (1860), 1 Drew. & Sm. 143, 146 (on apiieal, 
(1865), 2 Do il J. &8m. 450, 455, C. A. ; (1867), L. R. 2 H. L. 1, tJiis point 
was not decided) ; Shaw v. Bunny (1864), 33 Beav. 491 ; (1865) 2 De G. J. 
& Sm. 468, C. A. ; Ktrlwood v. Thompson (1865), 2 De (t. J. & Sin. 613, 
618 ; see Rajah Kishendait Ram v. Rajah Mumtaz Ah Khan (1879), L. Tl. 
6 Ind. App. U5, 160 ; Flower & Sous v. Pntrkird (1908), 53 Sol. Jo. 178 

(n) Kirku'ood v. TJiompsoUy supra, at p. 619, 

(o) Hobson y. Bell (1839), 2 Beav. 17, 22, where the unsuppoited statu- 
tory declaration o1 the mortgagee was held inKulIicicuit. 

(/)) The text follows the provision of the (.’onveyaiuMiig and Law of Pro- 
perty Act, 1881 (44 & 45 Viet c. 41), s. 21, as amended by the (’onveyancing 
Act, 1911 (1 & 2 Geo. 5, c. 37), a. 5 (1). The (’onvcyancing and Law of Pro- 
perty Act, 1881 (44 & 45 Viet, c 41), s. 21, only applied wdiero the convey- 
ance to the purchaser had been executed, so that belore conveyance a 
purchaser was entitled to inquire wdietlier a ease for exercising the power 
had arisen {Life Interest and Rerersionary Securities Corporation v. Ilovd- 
in-Uand Fire and Life Insurance Society, [1898] 2 Cli. 230); but the 
amending provision, which is retrospective, excludes such inquiiy. The 
ordinary express power and the power under Lord Cranworth’s Act 
(Trustees and Mortgagees Act, J860 (23 & 24 Viet. c. 145)) have the 
same effect, since they extend to sales made in professed exercise of the 
power {ibid, s. 13); Encyclopjedia of Forms and Precedents, Vol. VIII. . 
}). 509); and see Uaddinglon Island Quarry Co, Ltd. v. Huson, [1911] 
A. 0. 7^2, P. G. 

(q) Dicker v. Angerstein (1876), 3 Ch. D. 600. 

(r) Jenkins v. Jones (I860), 2 Gill. 99, 108. 

(if) Bailey v. Barnes, [1894J 1 Ch. 25, 30, 34, C. A. ; see title EQVflXt, 
Vol. Xill., pp. 84 Hq* 
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irret'iilarity ; consequently lie is not protoct^d if the cxovciso of fclie 2 . 

power (lep(3n(ls on a notice bein^i[ p^iven w'luch in tbe circiiiustances Sale, 
cannot have lieen fi[iven(/), tliou^rij ],p perhaps, ])rotected if the — 
w’iUit of notice could have heeii waived hy the niortoa^or (<^) , and 
ho is protected if the want of notice has hoen in fact vv'aived by tho 
persons to whom it sliould have liecn given (/>). 

Sub-Sect. 9. — Apj^hmiuyn of Pioreeds of Sale, 

460. The effect of a sale under a power of sale is to destroy the r.iToot of sale, 
equity of redemption in the land(c), and to constitute tlie mortgagee 
exercising the power of sale a trustee of the surplus proceeds (if 

any) after satisfying his own charge, first for the subsequent 
incumbrancers, and ultimately for the mortgagor (d). In tho 
absence of provision in the power of sale, this principle determines 
the apjdication of the iiroceeds, but provision is contained in tlie 
statutory poAvers, and usually in (ixpress powers. 

461. The Riccipt in writing of the mortgagee is a sufficient dis- \|,pi ■'Uion 
cliarge for any money arising from the exercise of his powcir of sale 

under the Conveyancing and Law of Property Act, 1H81 (c), and such 
uioiH^y is ajiplicahle in the first instance to the discharge of any siatu n-y 
])iior incumhrancGs to wliich the sale is not made subject(/); the 
balance or the whole, as the case may l)e, is held by him in trust 
10 be ajqdied, first, in jiaynieiit of the costs, charges, and expenses 
Ijroiierly incurred by liiiii. as incident to tlie sale, or any attempted 
or otherwise ; secondly, in discharge of the mortgage money, 
interest, and costs, and other money, if any, due under the moi't- 
gage : and tho re^^idue is to be paid to the person entitled to the 
mortgaged property, or authorised to give receipts for the proceeds 
of sale (//). 

Similar provision is made by express powders (//) and hy the VaruitioiiB as 

to poiKOTia 

(/) Pdihnson V. llauhiiry (1800), 1 Drew. & Sm. 143 (where tho inorl- ultimately 
L,.igur, t(» whom iv thrc'c moaths’ iiolioe w'.'is to be given, was dead, and no entitleil. 
iijj>reseiitali\e had been appointed ; tiie ] mint was not dealt with on ajipeal, 
iliiOr)) 2 ])(• (1. .7 & Sin. 4r)0, C A ; (1867), L. 11. 2 11. L. 1) ; Selwyn v, 

(1888), 38 ('"h I) 273, C. A (where the notice could only be given 
alter deiaiilt, and the uecessaiy iieiiod had not elapsed). 

{a) SJwyn v. (htrfil, ttupro, po Bowen, L.J., at p. 285. 

ih) JU Thompffon and ilolt (1890), 44 (3i. D. 492 If tho persons con- 
cerned propose to join in the conveyance in order to show the waiver, the 
purchaser cannot refuse to complete on the ground tliat the title offered is 
•IilVeient from that which he contracted to take (ibid ). But in Forsier v. 

IJoqgart (1850), 15 Q. B. 155, it w^as lield that the purchaser was not bound 
to lake a title depending on waiver. 

(c) See pj). 71, 156, a^ite. Gonsciiuontly it defeats the rights of all sub- 
sequent incumbrancers, whose remedy then is only against the proceeils 
of sale (South Eastern Rail. Co. (Directors etc.) v. Joitin (1857), 6 II. L. 

(hs. 425, 435).^ 

(d) Rajah Kishendalt Bam v. Rajah Mumtaz AU Khan (1879), L. R. 

6 Ind. ipp. 145, ICO; see Barman v. Ilaii (1726), 2 Eq. Cas. Abr. 6. As 
to payment off of prior incumbrances, see pp. 170, 180, 266, ante. 

(c)‘44 & 45 Viet. c. 41, s. 22 (1). 

(/) Or the money may be paid into court to meet the prior incurali^ancos 
(thid., a. 6 ; see p.'266, ante). 

(g) Conveyancing and Law of Property Act, 1881 (44 & 46 Viet. c. 41), 

B 2^(3). 

(h) See Encyclopaedia of Forms and Precedents, Vol. VIII., p. 611, 
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Mortgage.' 


Sect. 2. power of sale under Lord Cranwortirs Ael(i), with variatioiiH 

Sale. in the deseripiion of the persons entitled to the residue.* Thus, 

payment may be directed to the iuortj;agor, his lieirs and assigns, 
or the personal rei)resentatives may he substituted for heirs, or, as 
in Lord Cramvortli’s Aet(i),both heirs and ])ersonal re))resentatives 
may be mentioned. IJut notwithstanding a limitation to heirs, tin* 
right to the surplus on the death of the mortgagor deiiends on the 
stale of the property at his death (/:) The proceeds of sale of 
personal property, in any case, go to the personal representatives, 
and where real and personal property are sold together after the 
mortgagor’s death the ))roceeds are apportioned (/). The direction 
111 the Conveyancing and Law of Pro])ertv Act, 1881 (//O, for jiajment 
to the person entitled has the like effect (//). 


Satisfaction 
of claiins of 
puisne 
mortgagees. 


462 . AYliere there are Bu])sequent incniiilmncers, tlieir claim to 
rticeive the sur])lus jiroceeds is jirior to tliat of the mortgagor, and 
if the first mortgagee has notice (e), he is lial)le to them if he. 
pays tile proceeds to the mortgagor (p). If tlie eiitin^ equity of 
redemption has been conveyed to a second mortgagee, tlie whole of 
the proceeds can he paid to him, and his leciupt is a good dis- 
charge (7) ; but the first mortgagee may refuse to pay him more 
than the amount due on his mortgage (r), and if there is any doubt 
as to tlio])ersoiiseniitleil to tlie surplus proceeds the first mortgagee 
can pay such surplus into court (8). 


WliOn 

im-iig.igee 

cxpfcs'^ or 
c’oiihtiuciive 
ti ubtee. 


463 . Whero the power of sale, whether express or statutory, 
provides that the suiplus proce^als shall be held in trust for the 
mortgagor, the mortgagee becomes an express trustee of tlie surplus 
proceeds in his hands (H; otherwise he is not a trustee until it is 


(i) Trustees and Mortgagees Act, 181)0 (23 tV 24 Viet. e. 145), s. 14, 
oniittiiig the provision foi the diseliarge ol piior incumbrances. 

(4) See, further, title EgriTY, Vol. A'lll., p 112. As to ])aynieiit under 
a building society iriortgage where the mortgagor has died inie'ht.ate lea\ nig 
an intaiit heir, sec title J»riM)i\o Socjetiks, V’ol. Ill , p. SCO. 

(l) Coni])are p. 255, anfe , title Equity, \’o1 XIIJ , p. 109, note (e) 

(m) 44 & 45 Viet. c. 41, s 21 (3). 

in) Pcisons churning under a. voluntary settlement were, in spite of 
stat (1584-5) 27 Kliz. 4, and hetore the Voluntary t 'oiiveyanees Act, JSt)3 
(56 57 Viet. c. 21), entitled to the surplus proceeds as against the sottloi 

(He Walhamplon Eniaie (1884), 26 (4i 1). 391). 

(o) Constructive notice is not suificient, unless it is of such a nature that 
it ought to be imputed as notice to the fust mortgagee (Thorne v. Ileiud 
and Marsh, [IS95J A. C. 495, 501, 505) ; and, as to notice, see lith 
Equity, Vol. XI IT., jip. 84 e! seq 

ip) London Comwereud lUinh v. Reliance Permanent P>u>ildinq 

.Sociebf (1885), 29 Ch. D. 954, 962, (\ A. 

{({} (;oiiveyancing and Law of Jhoperty Act, 1881 (44 45 Viet. c. 41), 

s. 22. 

(r) Re Pell Jeffery v. 8ayl.es, [1896] 1 Ch. 1, C. A. ; Jlodey v. Western, 
[1898] 1 Ch. 350, C. A. ; see Re, Lloyd, Lloyd v. Lloyd, [1903] 1 Ch. 385, 
403, C. A. 

(8) See Be Walhampton Estate (1884), 26 Ch. D. 391. 

(0 kockinq v. Parker (1872), 8 Ch. App. 30, 40; Banner v. licrridqe 
( 1881 ), 1 8 Ch. D. 254, 269 ; Re Bell, Lake v. Bell (1886), 35 W. R. 212 ; see 
Tkornev Heard and Marsh, sup^a, and see title Limitation OFAcxtpNS, 
Vol. XIX., p. 166. 
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showily tliflit thtifo is ft sui’jiliis. and thou he becomes only a con- Skct. 2. 
HtiTiclivo inisfeo («). l'|K!n Llm Kale Iteiiig com] deled, interest eoases Sale, 

to rail iigiiinst tlio mortgagor 0), and the, morigagee is charged — 

simple (c) interest at the lato of 4 per cent, per annum on the 
balance in his hands (//), unless, owing to disputes helweeii the 
persons entitled, the money has remained miproduclivofc). 


Sect. 3 . — Ajipninlmnit of Ih'i'eircr. 

Sru-ShUT. (\mrt 

464 . Whore there has Leon a hreacli of the mortgagor’s obliga- object of 
tioiJs(7), or where, witliout such actual ))reach, the security is fippoiutment 
ill jeo])jir(ly (//), the mortgagee can olilaiu tlie a]) 2 )oinim(‘iit of a 
receiver by the court. The ajipoiiitiueiil is made witli a view to 
preserve tlie property if it is in danger, or, hy intercepting the 
income, to provide a fund for ]){iyment of tlm mortgage ; and it is 
made either as a step in an action brought to enforce the security, 
or in an action liaving the appointment of a receiver as its sole 
()l)ject ill). The receiver, when aiiiiointed, is entitled to receive rents 
in an ear (/). 

It is tlie practice of tlie court to apj^oint a receiver on the Bywiio^c 

appluMtjori 

” ' ' ” ' * “■ aiul wljun 

(a) Banner v. Tierridqe (1881), 18 Ch 1) 254. 209; s(*c (Honthwaile v 

Jxippon (1S:J9), 8 Jj .1 (di ) ; Tannei v Heard (1857), 23 ISeav. 555; 

i^harlvs w Jones (1887), 35 (di. I) 54-i. As to such a trust hoing Rullicieiil 
to pi'ov(‘nt tjmc ruDinng, st'e title Ltmita.tu>n ov Actions, \o1. XIX., 
p. 105 

(b) HVs< V. Ihpiose, llOOO) 1 Ch 337, 340 

(c) Bleu V. Bead (1897). 70 L. T. 39, C. A. 

{d) Banner v Berndqe, at p. :i80 ; Charles v. Jones, snpra, at 

j) 550, Heath v. (Inna (190S), 98 L. T. S55. As to interest on money 
generally, see title Money and xMonet-Lemjixo, jip. 37 el sea., ante. 

(e) Maihison ('Jaih (1850), 25 L J. (cn ) 29. 

(J) It is RiilVmient that inteicst is in aiiear {i^hong v. (Uirhile Press, [1893] 

1 I’ll 208, 0. A ), altliono;!! the prineipal is not yet p::yai>le {limrou'es v. 

Vnllop (1845), 2 ,lo. »S:. hat. 521 , Hissill v. Jhadford Trannvaifs Vo., [1891] 

\. 51) ; and, in the ease ot a tloating secunty.^^here the hirach relied 
on IS mm-payineiit of piincipal, it is feutlieionl if it is duebeloro the appliea- 
lion, allhongh it was not due when the writ was issued [Re (^arshaltort 
Park Kstaie, Ltd., (rraham v 2'he ('o , Tarneil v 77/e Co., (1908) 2 Ch. 02). 

ig) Re Yicloua Steamboals. Ltd,, lynuth v }yiII,uison, 11897) 1 (7i 158; 

Edwards v. Standard Rolhnq Stock Si/mhcaie, [189.3] 1 t'h. 574 ; Re London 
J^ressed Hinge Co.. Ltd, Campbell v. London Pressed Hinge Co., Ltd., 

[1905] 1 (*li. 570 ; see title CowrANius, VoL V., p 370 

(h) The security may in effect consist only in the appointment of a 
leceivcr ; see Taylor v. Emerson (184,3), 4 ])r. & War 117. As to the 
cireiinistaiiees under wliioli a leceivcr wdll bo appointed, the stage of 
the action at which the apiilicatioii may be made, a,iid generally as to 
receivers appointed by the court and their duties and liabilities, see title 
Keceiveus. As to the a])])ointm(‘nt of receivers on behalf ol mortgagees 
and dchenturo stock holders ot companies establislied for public purposes, 
see title Companies, Vol. V., pp. 737, 743. In mortgages of tolls and rates, 
wdicre the various mortgagees rank rateably, a receiver is the proper 
remedy {Creioe (Lord) v. Edlesfm (1857), 1 De G. & J. 93, 109, C. A. ; He 
\V inton v. Brecon Coiyoration (1859), 26 Beav. 533 ; see Fripp v'. Chard 
Rati. Co. (1863), 11 Jlare, 241, 250, and oases there referred to). 

(*) Oodringion v. Johnstone (1838), 1 Beav. 620, 524; and see note (y), 
p. 107, ante, and pp. 196, 201, note (q), ante. 



M^BTaAOE. ’ 


Sect, 3. 
Appoint' 
ment of 
Receiver. 


Functions of 
receiver or 
receiver aiul 
manager. 


Appoininient 
on behalf of 
jmisiie 

mortgagee or 
other etpi li- 
able iat erects. 


application of a legal as well ns (*f an equitable mortgagee (/.). AVliero 
an action is pending ibis is ib^' proper procf'diire, iiotwitlistanding 
that the mortgagee has power to appoint a receiver himself (/), 
The appointment Avill not be made after judgment for foreclosure 
absolute {m\ 

465. A receiver’s functions are limited to receipt of income and 
payment of asctM-tninoil ontgoings (n). He has no general powers of 
management (o), Imt where the mortgage, expressly or by implication, 
includes a l)nsin(‘ss, a receiver and manager may be ap])oiuted (p), 
tliough only witli a view to the sale of the business as a going 
concern (r/) ; and a receiver and manager will, if necessary, be 
appointed of land (r). 

466. The appointment ot a receiver at the instance of a puisne 
incumbrancer is without prejudice to the rights of ])rior incum- 
brancers (.s*). Hence if a prior mortgagee is not in possossinii, the 
appointment is mad(». subject to liis right to take jiossession (a\ and 

(L) lie rope (1880), 17 Q. R. P. 743, 74!), V. A.; ampixYe Anglo- 
Jtalinn Bank v. Davies (1878), 1) Oil. 1). 27.5, 2S0, C. A. foiiiori, y/hma 
the mortgage includes both legal and cquitiible estates {Pease v. Fleieher 
(1875), 1 Oh. D. 273). An equitable mortgagee by deposit of deeds is 
entitled to a receivcT {Aherdeen v. Chiffy (1838), 3 Y . tfc 0. (kx ) 379). But 
the relief is discretionary, mid will not usually be gnmdi'd where rhe mort- 
gagee 18 in possession (Pc ]*'tythereh, Prytheieh v. Williams (1889), 42 Oh. D. 
590, 600) ; see, furtiier, titles Kquiiy, Vol. XIH , p. 55 ; 

(?) Tilleit V. jVi.tea (1883), 25 Oh. J> 238. In a paitilion action, a mort- 
gagee of a share can obtain the appointment of a reciurer over the whole 
property {Simsion v. Vraiirell (1883), 31 AV. R. 399) ; comiiare Fall v 
Fllcins (1861), 9 \V, II. 801, where the appointment was limited to the 
mortgaged share; and see, generally, title Partition, }>]). 834 et seg.^posl 

(m) Wdh v.Luff (1888), 38 Oh. 1). 197 (on the ground that the action is at 
an end, although a conveyance of the property has still to be settled). 

(w) For a form of receiver’s account, see Kncyclo]uedia of Forms and 
Precedents, Vol. I,, pp. 154, 155. 

(o) Be ]\I anvil esto and Milford Bail. Co., Ex paile Cambium Bail. Co. 
(1880), 14 Oh. 1). 645, 0,53, 0. A. 

(p) County of Oloueeslvr Bank y. Budry Merthyr Steam and Bouse Coal 
Colliery Co., fl895J 1 (’li 629, C. A. ; see p. 120, ante ; titles Oomcanirs, 
Vol. V., p. 380; Mi^es, Minerals, and Quarries, Vol. .\X., p. 555. In 
a debenture, “jiroperty” includes the business of the company (Be Leai^ 
Hotel Co., Salter v. Leas Hold Co., [1902J 1 Oh. 332). 

(q) Gardner v, London, Chatham and Dover Bail. Co. (No. 1), Drawbridge 
V. Same, Gardner y. Same (No. 2), Imperial Mercantile Ciedil Association 
V. Same (1867), 2 Ch. App. 201, 212 ; Whitley v. Chalks, [1892J 1 Oh. 64, 
69, 70, C. A. ; Be Victoria Steamboats, Lid., Smith y. WtUinson, [1897] 1 
Oh. 158, 162; Be Newdigate Colliery Co., Lid., Ncwdeqaicy , The Co., [1912| 

1 Oh. 468, 472, C. A. ; and seep. 197, ante. Consequently, if the security is a 
public undertaking which the receiver has no power to sell, a manager will 
not be appointed {Marshall y. South Staffordshire Tramways Co., |1895| 

2 Ch. 36, 0. A.). As to the apjmintment of a receiver and manager of a 
railway under the Railway Companies Act, 1867 (30 & 31 Viet. c. 127), 
e. 4, see title Railways and Canals ; and of a receiver under the Coin- 
paiiios Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 16), s. 53, see title 
Companies, Vol. V., pp. 737, 738. 

(r) Grafton ( Duke) v. Taylor, Manvers {Earl) y. Taylor (1891 ), 7 T. h. R. 588. 

is) Davis y. Marlborough {Duke) (1819), 2 Swan. 108, 137, 165 ; Bemcy 

V. SewtU (1820), 1 Jac. & W. 647. 

{a) J Seton, Judgments and Orders. 61h ed., p. 759 ; Bryan v. Corniich 
(1788), 1 Cox, £q. (’as, 422 , Dalmer v. Dashwood (1703), 2 Cox, Eq. A^as. 
878, 383 ; Davis y. MarUtorough {Duke), supra ; Berney v. Sewell, supra ; 
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if a prior mortgagee is in possession, it will not be made, so long as 3. 

anything remains due to him, imloss he refuses to accept a tender Appoint- 

of what ho alleges to be due (h). To avoid the appointment being roent of 

made he must swear that somotliing is duo, though he need not Reefer, 
swear to a specific sum If a receiver has been appointed in the 
absence of a prior incumbrancer, he wdll be discharged and the prior 
incumlirancer, although only e([uitable, let into possession (d) ; and 
where otlier inenmbrances are known to exist, the appointment may 
he accompanied by an inquiry as to tlie priorities of the several 
incumbrancers (r). A receiver will l)e appointed against the owmer 
of the legal estate who refuses to satisfy eciuitable interests (/), or 
if there is a strong pr/i/e? Jar.ie case for setting the conveyance to 
him aside (g) ; but not otherwise, unless the rents and profits are in 
danger (/d). 

A receiver will be appointed in aid of a vendor s lien (i) ; but since Appointment 
th() li('n depends on the declaration of tlie court, he ^Ydl not be lieu 

a[>])ointed till after judgment (/l). If the property sold includes 
a husiuess - -such as a colliiT}" — a receiver and manager may be 
appointed, as in oilier cases (/). 

467. Upon a receiver of real or leasehold property being Position of 
aiipointed, tlie itmants are directed to attorn and jiay tlieir rents in ^eminis imd 

^ ^ ^ inorl}ifa{];or in 

pobsebaiou. 

Tanfield v. Irvine (182G), 2 Puss. 149, 151 ; Liverpool Marine Credit Co, 

V. Wilson (1872), 7 (Ui. App. 507, 511 *, Cadogan v. Lync Theatre, Ltd., 
fl894J 3 (’ll. 338, V. A. ; see S. (< , 2 Bio. (\ V>. 02, ii. Accordingly the 
lirst mortgagee can taho posseRsion w'ithoiit the leave of Ukj court 
(Vnderhay v. Read (1887), 20 Q. B. D. 200, 219, 0. A. ; Knqcl v. Honth 
UeUonohtan Breiriiuj and BoUling Co , 11891J W. N. 31 ; see p 102, anie) ; 
tljoiigh formerly it was considered that leave was required (seo 2 SWiin. 

138, n ) ; and application for leave is usually made (Vrealon v. Tunbridge 
Wells Opera House, Ltd., [1903J 2 Oh. 323) ; and such leave is necessary 
w'liere there has beeu no express rCv^iervation of the mortgagee’s rights m 
(he order (He Henry Found, i^on and ilutclims (1889), 42 (’li. D. 402, 422, 

A.). The first mortgagee is entitled to back rents paid to the receiver 
alter service of notice of motion for his discharge {Freston v. Tunbridge 
Wells Opera House, Lid., supra). 

(b) Jteniey v. l^ewell, supra 

(c) ChambeTs v. Gohhi in (1804), cited 13 Ves. 378; Qaarrell v. Beclcford 
(1SU7), 13 Ves 377 ; Howe v. Wood (1822), 2 Jac. & \V. 553, 557. If the 
mortgagee’s accounts are in such a state that he. cannot swear that any- 
tliiiig is due, a receiver will be appointed {Codrington v. Faiker (1810), 16 
Vos. 469 ; Hiles v. Moore (1852), 15 Beav. 175). 

{d) Langton v, Langton (1855), 7 Do (h M, & (1. 30, C. A. 

(e) Davis v. Marlborough (Duke) (1819), 2 Swan. 108, 138 ; Metcalfe v. 

York (Archbishop) (1836), 1 My & Cr. 547 ; Hiles v. Moore, supra, at 
p. 179. 

(/) Prifehai'dv. Fleetu ood (1815), 1 Mer. 54. 

(g) Hugnenln y. F^ascley {\^i)(^), 13 Ves. 106; Stiheellv. Wilkins (1821), 
dac. 280 ; George v. Evans (1840), 4 Y, & G. (ex.) 211. According to Lloyd 
V. Fassinglwm (1809), 16 Ves. 59, 70, fraud must be clearly proved. 

(h) Lancashire v. Lancashire (1845), 9 Beav. 120, 129. 

(t) Munns v. Jsle of Wight Rail. Co. (1870), 5 Oh. App. 414. 

(k) Laiime) v Aylesbury and Buckingham Rail. Co. (1878), 9 Ch. D. 385, 

(’.A. • 

(l) Boyle V. Bdtu's Llanlwit Colliery Co. (1876), 2 Ch. D. 726. As to the 
appoint meni, on behalf of mortgagees or debenture-holders, of a receiver 
of the assets of a company, see title Companies, VoJ. V., pp. 376 et seg, 
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Mortgage. 


Seot. .1. ftrrear and growing due to and it the mortgagor is in 

Appoint- possession, he must attorn tenant at an occupation rent, or in tlie 
nicnt of alternative deliver up possession to the receiver (n) ; but an ord(jr 
Receiver, fo]- delivery of possession will not be made before judguiont in tin' 
action (o). 

Srr.-SiA’T. *2. — Out of i^oiirt. 

UcccivcT 468 . Tn order to give the mortgagee th(j advantages, without 

the liabiliti(*s, of being in ])ossession (p), a r( ceiver ma;v be apjioiiited 
uluicruxpress the tiiiio of the mortgage, and as j)art of the security, or suhs(‘,- 
poN\er, (piently under an exjiress power in the mortgage d(Hi<l. In tlie 
forinei* the a])poiiitnient is made by the mortgagor with the 
eonenrrenee of the Jiiortgagee, either by a separate deed (7), wliicli 
can l»e given to the receiver as eviilrnet'. of his autlioiity, or in tin; 
mortgage deod(r). fn the latter ease tlie appointment is made hy 
the mortgagee, cither by writing iiiuleT liaiid(x) or ])y dei'd, accord- 
ing to the terms of the power, and in eitlicr ease it is provided 
that the receiver shall he the agent of the mortgagor (a). 'Hio deed 
nf api)ointment, or the yowor and appointment imdm* the jiowvi, 
authorise the receiver to loceive the rents of the propiudy and pro- 
vide for their a}>plication [h). AVhero successive iiicumiu-ancors jom 
in a deed ap])ointiiig a receiver and declaring trusts of the receipts, 
v/ith an uitiutalci trust lor Uie iiu>rtgagor, an incumhrancc'r suIjso 
queiit to the dee<l is entitled to the henoiit of it, but in proci^edings 
for ail account or for the execution of the trusts he must make all 
the prior iiicumlu'aiicers parties (c). 

(m) /)uris V. Mailb<nou(f]i {J)uhc) (1810), 2 Swan. 108, HO; Jlawlces v. 
TJollamK llSSl] W N. 128, A. ; and it it does not a]>piMr in wlmt nuhl 
]iosset5s]on is held, a[)p]i<*jdion should he made that tlie. person in possis- 
sion sliould altorn, aiid llien lie must eA])la3ii his jiossession to tJio eonrt 
(Keid V Middleton (1823). d’urii. K. ; compare Juindfudd v. Jiatid- 
Itcld (I80O), 7 W. K 0:.l. 

(rt) Ilf Bin (hv all, WalLer v. 7>’iirc/im///, [1803] W N. 171. Tlio, liahility 
to payment oommem-es iiom the dale oJ the order (lAmjd v. Mmam 
(1837), 2 My. Tv. 487 ; Be Butehnall, Walher v. Buicfniali, sujira). Jt 
there IS no 01 dor lor tlie imutgagor to attorn, lie inu.'^t pay lent Jroni the 
date of demand hy the leu'ivei {VoHsliue Banking Bo v. Mnllan (1887), 
35 i'll. 1>. 125). In Uaieher. v Holland, supra, it ivas said tliat the older 
shoulil be ior d(‘Iiveryot possession, but tbe alleinativc ol at 1 01 nm cut was 
probably ovot looked. 

(0) Taijlor V. ^oper (1800;, 02 L T’. 828. 

(p) See 2 Davidson, Ihecedeuts in Conveyancing, 4tli ed., J*art II. , 
p. 09. 

(q) See Encyclopicdia of rorms and Precedents, Vol. VllL, p 010. 

(r) find., Vol. XVI.. p. 387 

(s) Ibid , Vol. Vlll , p 008, 

' (u) Jefleivs V. Diekson (1800), 1 Vh. App 183, 100; Law v. Glenn (1867), 
2 i’ll Apn. 034, 641 ; see Jones v. Bmith (1841), 1 Hare, 43, 71 : Kensinglon 
{Lord) V. Bouverie (1855), 7 Dc* H. AT. & (h 134, 157. As to the practice ol 
making the rceadver the agent ol tho niort.gagor, see, generally, Gaskelt v. 
Gosling, |J896| I Q, B. 060, C A ^ per L ,1., at p 602. As to the 

agency ol a *’eeeiver appointed by debenturi'-liolders, wm*. Deges v. Wood, 
[1911] 1 K. H. 800; title (V»Mrv\h']s, Vol V , pj). 373, 374; and as to tlie 
position of a leoeiver aptmiuied by tJie court, see titles i’owi' VNJES, Vol. V , 
p. 370*: JiEc'invKKS. 

*b) See Kueyelopiedia ol i-’orms and Precedents, Vol. Vlll., pp. 29, 642 
062; ibid,, Vol. XJ., p. 306. 

1<J) ^ord V, JlacUiam (I ^33), 17 Beav. 485 ; JejJenjs v. Diekuon, supra. 
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469. The insertion in an ordinary mort^afjo of an express power 
to jippoint a r<‘i*eiv(‘r is unnsiial, anil where the ini)rtj^a;^(i deed has 
lu'<‘n executed since tlie I) 1st J >(‘.ceuil)er, IHMl, reliance is ]daced 
on the })0\vor ^iven l)y stM.(ido to iuorti::ii;^tM‘s for tlie jaiipose, 
>\lierel)y a inorlgaf.’(K^. has i)0\\er, wlion the inoi money lias 
I'eeoine duo, to apiioint a r(^ceiv(>r of the mort/^ui^od pi’operty/or of 
any part tlicroof (d)\ l)ut the jxiwe.r is not to he exercised until 
th(3 mort^fii^ee lias heconie entitled lo exercise tlie statu toiy 
])ower of sale (c). The anjioniMuent may he iinule by writini;^^ 
under the hand of tlie niort'^aj^ee ( / ), and the leceiver may he 
removed and a new receuer apf)oiiited fioin time to time in like 
manner (//). 

Where the m()rt^^a;.^[(J was executed 1 m ' tween Ihii ‘2Slli Auf^nist, 181)0, 
and the 1st .lanuary, 18s2, the power under ljurd (h'diiwortli’s 
Act (h) is applicahlii, if not excluded. Tliis ])o\\er auUionst's the 
appointment of a lecrher of Uie rents and ]>roiits (d real and lease- 
hold projK'i'ty, and iii)t of income ^emirally ; it is (ixmcjsahle in the 
same e\eiiis as the power of sale under that Act(/), !u»t without 
the restriction as to six months' notice', and a new receiver may be 
ap})ouited iiom lime to tune (/r). 

Tiider both statutes tlie receivin’ is deemed to l)o the a^i^eiit of the 
mortgai^nir, and tlio mori^^a^^or is solely respoiisiide for his acts or 
defaults, unless the mortgaf;e dcixl otherwise provides (/). 

The death of the niortga^mr does not operate as a revocation of tlie 
power to appoint a receiver (///). 


{(1) (’onveyaiu'iiif? and Law of Properly Act, ISSl (44 45 \'ict. c. 41), 

s 10(1) (ill ). Till* statiiloiy powxT may bo excluded or vancdbytLc 
i.iort.aa<ro dood {ibid., ^ I!l (.‘i) ) The iq)]»oiiitmeiit t»l u roccivi'i* ol 
1>(K)L debts does not talvc tlie book debts out of the onlci ami dis]>ositioii 
of the mortgagor, unless nolico ot the a {’poiiit mentis giMui to the debtors; 
bce title BANKiierTCY amd Ixsoi.ykm'Y, ^ ol IJ., ]), i7U, no(<* (c). 

(e) roiiveyanciiig and Law o£Pro])irty Act, IS81 (41 45 \'ict,. c. 41), 

B. 24 (1), As to when the ])ower ol salc^ is exercisable, see f> 251, ante 

(J) t'onveyancing and Law ol Piopciiy Act, 1881 (14 & 45 \TcL. c. 41), 
s 24(1). 

{(j) Ibid , s. 24 (5). 

(A) Trustees and Mortgagees Act, 18G0 (23 & 24 Viet c 145). 

(i) See ]), 251, ante. 

{k) Trustees and Mortgagees Act, 1860 (23 & 24 Vu't c. 145), ss. 11, 
17, 20. But the moitgagee does not a])poiiit m the lhf4. mstanee, unless 
some person has been named as reci'iver in the deed ; be must require 
tlie mortgagor to appoint, and only makes the appointment on his default 
{ibid , B. 17). 

(1) Ibid., s. 18 ; Conveyancing and Law of Propeity Act, 1881 (44 & 
45 VTct. c. 41), B. 24 (2). But llic agency may lie inodjlied by the terms of 
the mortgage deed (Bichardti v. K uhiei’Ttiinsier Overncers, Richards v. Kidder^ 
imnsier Corporation, [1896] 2 Ch. 212, 22d), and a leceiver who, thougli 
oiiginally appointed by the mortgagee under the statutory powxr, is subsc- 
qucntly appointed by the court , ceases to be the agent of the mortgagor 
{Hand V. Blow, [1901] 2 Ch. 721, 732, C. A.). As to the effect of payment 
»^f interest out of rent by the receiver, see title Limitation of Actions, 
Vol. XIX., pp. 72, 94. 

(w) lie Bale, Lilley v. Foad, |1899J 2 Ch. 107, 117, A. The receiver 
may be permitted to sue in the name of the mortgagor's heir on givng 
an videmnity (Fairholme and Palliser v. Eenncdij (1889), 24 L. K. Ir. 
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470. Under the Conveyancing and Law of Properly Act, 1881 (//), 
the receiver has jiower to demand and recover all tlie income of tlio 
property over which he is appointed receiver, l)y ai'tion, distress, or 
otherwise, in the name either of the mortgagor or mortgagee, 
to the full extent of the estate or interest wliicl’ the mortgagor 
could dispose of, and to give effectual recei[)ts ; and a person 
paying money to him is not concerned to inquire whether any case 
has liappeneil to autliorise the receiver to act(r>). Ho lias the saiiKi 
powers under fjord Crain\orth’8 Act(p) in respect of rents and 
jirolits of real iind leasehold property. A receiver appointed other- 
wise than under statute has only the powers conferred on him 
by his appointnioiit, and, unless specially empowered to do so, 
cannot sue or distrain in ilie name of the person entitled to sue or 
distrain, that is, either the mortgagor or mortgagee according to 
the circumstances (7). A receiver a])poinLed by debent iire-liolders, 
wdio, under the terms of the deliontures, is entitled to take posses- 
sion, will be put into possession by the court as against tlie liqui- 
dator, though if the court were asked to appoint a receiver it would 
appoint the liquidator (/ ). 

471. The receiver, if appointed under the Conveyancing and Law 
of LropeilA Act, 1881 (.s*), is emiiowered toiiisuie the mortgaged pro- 
perty against lire, and to execiiUi necessary or proper repairs, hut in 
<*a.cli case only if so directed in wu’i ting 1 >y the mortgagee (.s*). He must 
ajiply moneys received by him (1) in discharge of all rents, taxes, 
rates, and outgoings affecting the mortgaged ])roperty ; (2) in keep- 
ing dowm annual sums and interest having prioriiy to the mortgage 
under which he is receiver; ill) in payment of liis commission, 
and of premiums on lire, life and other insurances, payal)le under the 
mortgage deed or the statute, and the cost of necessary repairs directeil 
in writing by the mortgagee (/); and (4) in jiayment of interest 
under tlie mortgage (a). The residue he i)ays to the ])ersonwlio, 
but for his possession, would be entitled to receive the income (r). 


(n) 44 & 45 Viet. c. 41, s. 24 (3) ; and, after the appointment of a receiver, 
the mortgagor cannot (lisfrani, even tliongh he alleges negligence on the. 
part of the receiver iBayhj v. Went (1884), 51 L. T. 704) ; and a distress by 
him is illegal (Woolstoii v. lioss, [1900] 1 Cli. 788). As to estoppel by pay- 
ment of rent by a tenant to a leceiver, see Serjmnt v. Nash, Field <& ('0 , 
[1903] 2 K. B 304, C. A. ; and title Bstopfel, Vol. XIII., pp. 402 et seq 

( 0 ) Conveyancing and Law oi Property Act, 1881 (44 & 45 Vict. c. 41), 
B. 24 (4). 

ip) Trustees and Mortgagees Act, 1860 (23 & 24 Vict. 0. 145), s. 19. As 
to the application of this pKtvision to certain mortgages only, see p. 247, 
ante, 

ig) As to distress, see title Distkf.ss, Vol. XT., p, 131. 

(r) Be Henry Found, Son and Hutchins (1889), 42 Ch. D. 402, C. A ; 
Be Joshua Stubbs, Ltd., Harney v. Joshua Stubbs, Ltd., [1891] 1 Cli 
475, C. A. 

(a) 44 & 45 Vict. c. 41, s. 24 (7), (8) (iii.). 

(t) White V. Metcalf, [1903] 2 Ch. 507 ; and see note {1), p. 240, ante. 

(u) The receiver must pay arrears of interest due at the time of his 
appointment, as well as interest accruing subsequently (National Bank v. 
Kenney, [1898] 1 1. R. 107). 

(v) Conveyancing and Law of Property Act, 1881 (44 & 45 Vict. c.*41), 
B. 24 (8). 
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Like provision as to insurance and application of rents is made 
by Lord Cran worth’s Act U), but without posver for the mort- 
pagee to direct repairs; and apiwintmeuts of receivers under 
receivership deeds or ex])ross powers contain similar provisions. 
The statutory ap})lieation of income may bo extended by the mort- 
gage deed, so ns, for instance, to authorise a receiver and manager 
of a business to pay unsecured debts (a). 

472. A receiver appointoil under the Conveyancing and Law o{ 
Troperty Act, 1881 (h), is entitled to retain out of any money received 
))y him a commission at such rate, not oxcc.cdiiig 5 per cent, on 
tlie gross amount of all money received, as is spccitied in his 
appointment, and, if no rate is specified, then at the rate of 5 per 
cent, on that gross amount ; but the court may, on the receiver’s 
application, allow liiin a higher rate. The rate thus determined 
covers the receiver's remuneration, and all costs, charges and 
expenses incurred by him as receiver (!;). Lord Cranwortirs Act 
contains a similar jirovisioii, Inifc witliout power for the court to 
increase the rate (c). Appointments made otherwise than under 
the statutes usually ])rovide specially as to remuneration, and if they 
do not, the receiver v\ill be entitled to a proper remuneration as a 
(juantum meruit (cl), 

Skct. i,— Action on Covenant for Pai/mrnt. 

Siib-Sect. 1.— HVfo mafj Stic. 

473. An action on tlie covenant for payment (c) contained in 
the mortgage deed can be brought by the mortgagee! /'), and those 
claiming tlie mortgage security under liini, whether by devolution 
on death or Iiy alienation inter tiros, , Accordingly if the mortgagee 
has not assigned the mortgage, tlie right to sue ])asses on his death 
to his porsonal representatives (p) ; but if lie has specifically 
bequeathed tlie mortgage, the mortgage debt and the right to sue 
for it will vest in the legatee upon the executors’ assent to the 
bequest being given (//), though since freehold mortgaged property 

(jc) Tnistf^es and Mortgagees Act, J860 (23 & 24 Vict. c. 145), ss. 22, 23. 
As to the application of tins provision to certain mortgaijes only, seep. 247, 
ante. 

(a) Ee Hale, [Alley v. Ford, [1899] 2 Ch. 107, J18, C. A. 

(h) 44 & 45 Vict. c. 41, s. 24 (6). 

(c) Tnistecs and Mortgagees Act, 1800 (23 & 24 Vict. c. 145), b. 21. 

(d) Re Vwihoti, fAd., [1900] 1 Cli. 470. 

(fi) As to the implied jiersonal obligation on tlie mortgagor in the absence 
of express covfmant, sec p. 70, ante. Formerly tlie action was either m 
debt or covenant (aeo Fvomh v. Jones (1839), 5 M. vV W. 295 ; Barber v. 
Bvtcher (1840), 8 Q. lb 803) ; or in covenant alone (see RandoU v. Elghif 
(1838), 4 M. & W. 130; Harrison v. Matthews (1842), 10 M. & W. 768), 
according to the uatnic of the liability. The form of action is not now 
material; sec titles Ai'tion, Vol. 1., pp. 37, 45, 47; Practice and 
Pkockdijkk. 

(/) For a form of ajipoinimeiit of agent for this purpose, see Encyclo- 
paedia of Forms and Precedents, Vol. 1., p. 372. 

(g) See titbi Execctoks and Administrators, Vol. XIV., p. As 
to the executors’ duly to get in money secured on mortgage, see ibid., 
ppt 242. 243. 

(h) See ibid., p. 265. 
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Sbct. i. 
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vests on the death of a mortgagee hi his executors by statute and 
not under the will(t), it is usual for the executors to transfer the 
mortgage security to tlie legatee, and tins is necessary in order to 
vest the ju'opfuty in him. If the movigagoe or his personal 
representatives transfer the mortgage, the light to sue on the 
covenant vests in the tiansferee on his giving notice iu writing of 
such transfer to the moitgagor (/.). 

Whore the mortgagees aio trustees the henciiciaries are not 
entitled to sue on the covtmant (/) ; they must call upon the trustees 
eitlier to sue or to allow the biaielicuiries to sue m tlieir name (///). 
Similarly, where tleheiitiires or debenture stock are secured hy a 
trust deed, tlie right of action is in the trustees and not iu the 
debenture-holders or debenture stockholders (a), unless there is a 
direct covenant wdth the latter (o). 


Sri>-SwT. 2 . — ^yhen Ritjltt of Afiion Jre.srs. 


Covenant to 
pay on, oi on 
or aflor. a 
certain day. 


474 . *\Vhen a day for payment is fixed hy the covenant (/‘\ tlie 
riglit of action arises upon non-payment on that day I7I. A covenant 


(f) CoiivoyaTU'iiig niid Law of Piopeity Aet, 1881 (44 A 45 Viei. c. 41), 
K. 30 ; see p 1 S2, tnih' 

(/, ) S(‘e title Ctiosj'.s IN A(’1 ion, Vol IV., pp. 372, 373. 

(h 'J'lie bei'etleiaiT is ii(»t iiieiitioiied in the mortgage, and no benefit to 
him arises iimlir it dheeily. Wheie. ihe contract shows that a beneficiary 
IS lo have the lieiH'lIt oi it, he may sue on it {Gaud if v. Gaud if (1885), 30 
t'h. J). 57, ('. A ; Kelhi v Latkiu, 1 11)10] 2 1 R 550 ; see title Con'IRACT 
Vol Vll., p. 344) 

(»0 Sei‘ title 'i’ln SIS and Tuvstels. 

( 71 ) iiV. lAufjuai/ Gcniral and Hinjuvrdas R((il. ('0 of Monte Video (1870), 
11 I’h. 1). 372 , 383 ; /iV Dimderland hon Ore ('o., Lid., fl000| I Ch. 446. 

(o) lie Olathe Sdvif )htung Co. (1884), 27 Ch. 1). 278, 283 ; see title 
CoMUA'Nins, Vol V., p 309. 

(p) As to the elTect ol a covenant to repay the principal by iuRtalmentB, 
eeo p. 114, ante. 

(g) The aflirinative covenant implies that the lender will not sue before 

that day (Bolton v. Bneketiham, 1 1 SOI] 1 Q. 15. 278, 281, i \ A.) ; and con- 
sequently a substitnted covenant taken by the mortgagee for i>ayment at 
a date suhseejuent to that originally hxed is a binding aiTangennuit to give 
time, and ordinarily discharge*^ a Mirety ; see title tiUAKANTEE, Vol. ^V , 
]). 552. If the covenant also hxes a place for payment, the creditor must 
attend there to leceive paynioni, and there is no default unless he does so 
(Thorn v. City lliee Milh (1880), 40 (1i. 357; see title ('ontract, 

Vol. VIL, pp. 415, 416). The action on the covenant is only for principal 
and interest, and any other sums wdiicli the mortgagor has covenanted to 
l)ay, not for expenses incurred hy the mortgagee outside the covenant, 
though be may be entitled to tliese in a redemption or foreclosure action 
(Re Sneydj Ex parte Fewings (1883), 26 Ch. D. 338, C. A. ; see ])p. 227, 231 , 
ante). As to the right of action of mortgagees or debenture stock- holders of 
statutory companies, see title Companies, Vol. V., pp, 735, 743. If a bond 
has been given Jor the mortgage debt, the amount recovtTable for principal 
and interest is, in general, Jiimied to the amount of tln^ penalty, and n(» 
more is recoverable against the mortgaged property if the mortgage is to 
secure t^e bond debt (Bughen v. IVi/iuie (1832), 1 My. K. 20) ; but contra, 
if the luortgage is for the jirincipal sum and interest without reference to 
the 1 ond (Vlarke v. Abingdon (Lord) (1810), 17 Ves. 106 ; Mathews v. Jiehle 
(1867), L. R. 4 Kq. 467 ; (1868), 3 Ch. App. 691 ; see title Ronds. Vol. IH-. 
p. 93). As to bonds given as collateral security, see ibid., pp. 99, 100. 
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to pay on or after a certain date gives the covenantee the right to 
payment at any time after that dale, though possibly demand must Action on 
first be made (r). Covenant 

AVhen the principal sum is payable on demand, and there is no 
provision, express or implied, lor notice to be given, the necessity 


for notice depends on whether the covenant is direct or collateral. Principal 
Jf it is direct, that is, if it secures the covenantor’s own debt, no 
actual demand is required: the right of action accrues immediately 
on the money being advanced (/?). But if the covenant is collateral 
— where, for instance, it is to secure the debt of another — the 
action cannot he brought till after actual demand (a). 

Where the principal sum is payalile on demand in writing, actual Pimcipal 
demand must bo made before "the right of action arises (A), and payai)it‘»n 
any other condition prescribed as a preliminary to suing on tlie wni^. 
covenant must be ohsei ved (c). A provision that the demand must 
ho served on the premises or in some particular manner renders 
such service sufficient hut not essential. Any mode of service is also SufiicieiU. 
sufficient whicli lirings liome to the mortgagor the fact that the 
(buuand has been niade(//). Kin.im. 

If the mortgagee has realised his security or part of it by sale, Em-ct nf 
lie must credit the mortgagor with the amount realised, less the 
exj)cns('S of realisation, ami can bring an action on the covenant icmrtiics. 
for any balance remaining due (f) ; but, if instead of realising, lie 
lias forecloseil, ho cannot sue on the covenant without reopening 
the foreclosure (/). A separate action on the covenant should not 
he brouglU while a foreclosure action is pending, if the mortgageo 
can get an order for personal payment in the foreclosure action (//). 

The appointment of a receiver by the mortgagee docs not prevent 

(r) J^e Teu'leshury Gas Co,, Tysoe v. The Co , [1 91 1 j 2 Ch. 279; affirmeth 
[1912J I (Ih. 1, 0. A. 

(i«) Noitow V. Ellam (1837), 2 M & W. 461 ; Jackson v. Ogy (1859), John. 

397 ; He Urown's {J ) Eshttc, Brown v Brown, [1893J 2 Cli. 300, 304; ami 
see title Limitation of AevnoNS, Vol XIX., p 43. 

(a) BdIcs V. Trippcl (1606), 1 Wins. Saund. (ed. 1871), 33 : Re Brown's 
iJ.) Estate, Broirn V. Brown, supra; see title Limitation of Actions, 

Vo! XIX , ])p. 46, 78. It lias been held that a bond to secure money 
payable on deiiiaiul is not foifeited till after demand (Carter v Rinq (1813), 

3 i'ainp. 459 ; see title IbiNus, Vol. Ill , p. 92) ; but the distinction is 
doubtful (see Re Brown's (J.) Estate, Brown v. Brown, supra). 

(b) Norton v. Kllam, supra. In Re Brown's (J.) Estate, Brown v. 

Blown, supra, it was suggested that a provision for the principal to be pay- 
rii)Ie on demand, with interest in the meantime, implied a postponement oi 
p.iymcnt, so as, in ctTect, to make a demand necessary ; hut the decision 
seems to be really based on the fact that the covenant was by a surety. 

(c) See Rogns (t* Co. v. British and Cohvial Colliery ^^upply Association 
(1898), 68L. d. (q. b,) 14, where a debenture stock holder’s right of action 
depended on previous notice to the debenture stock trustees and default 
by them in suing. As to the allowance of a reasonable time for obtaining 
the money from the debtor’s bankers, see p. 114, ante 

(d) Worthington <fc Co , Ud. v. AbJwtt, [1910] 1 Cli. 588 ; see Belding v. 

Read (1865), 3 H. & C. 955, 963 , Massey v. Bladen (1868), L. R. 4 Exch. 

13 (demaml cither personally or by service at place ot business), 

(/i) See Banker's (laim, flS04| 3 (3i. 290, 0. A. * 

(j) See p. 245, ante, and p. 299, post 

PoulcU (Earl) v. Hill (Viscount), [1893] 1 Ch. 277, C. A.; Willian's 
V. Hunt, [1905] 1 K. B. 612, C. A. 
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liis bringing an action on the covenant by specially indorsed writ, 
but if there is a question as to the true slate of the accounts leave 
to defend will be given (h). 

Suit-Si.t’i’. 3. Who mail he Sued, 

475. The action on the covenant can be brought against the 
mortgagor and against any person who has joined with him in 
the covenant or has given a separate covenant as surety. Words 
added to a covenant excluding personal liability may be repiiguaut, 
and the full liability remain (/); but it is permissible to (jualifv 
the covenant; thus a covenant by a trustee may in terms limit his 
liability to the time while he is a trustee (/.*). 

476. ^J’lie covenant for paMiient of the morigage delit does not nni 
witii tlie land, and hence the assignee of the ecpiily of redemption 
is not liable to be sued thereon by the moi Igagee (/) : but if lie is 
a purchaser on sale, he usually enters into a covenant to indemnify 
the mortgagor against the debt, and, in the absenci' of exjiress 
covenant, such a covenant of indemnity is implied (w/). The assignee 
may make himself directly liable by entering into a fresh covenant 
with the mortgagee ( 1 /), Init such liability is not implied from the 
mere payment of interest (o). 

477. On the deatli of tlie mortgagor an action on the covenant 
lies against his personal representatives, and the jiulgmeni can he 
enfoiced aguiiibt them to the extent of the assists remaining unad- 
imiiistered ( p). The mortgagee also has the remedies of a s])ocially 
creditor against the heir or devisee of the moitgagor's real entate 
not comprised in the mortgage ( 7 ), and the reini'.dy, common to 

(/i) Lynde v. Waithman, [1895] 2 Q. !». 180, A., explaining PoulcU 

{Earl) V. Uill (Vincount), [1893] 1 Ch 277, (h A. , and, as to olitnining 
leave to defend, see titk* Judgments and Ordeiis, Vol XVI 11 , j) 192. 

(0 Fiirnivall v. Coomhes (1843), 5 Man. & 0. 73G; but see note {]}, 
p. 70 , ituie, and p. 107, ante 

(/i) FT illiams v. Hathaway D. 544; and sec note (/), p. 70,rf?j/r. 

(/) Re Errmgtoii, Ex pmte Mason, [1894] 1 y. B. 11. This is iiuiLConl- 
ance with the rules that, save as between lessor and lessee, the burden ot 
a covenant does not run with the land at law, and that the burden of a 
positive covenant does not run with the land in equity ; see titles Land- 
LOKD AND Tenant, Vol. XVJII , p. 584, note {g) ; Sale op Land. The 
bringing of an action against the mortgagor gives him a new right to 
redeem ; see p. 139, ante , see Re Birhardson, Ex parte Governors of 
St. Thomas's Hospital, [IGil] 2 K B. 705, wliere an action was brought 
in the joint names of a lessor and a lessee to enforce a covenant of 
mdemnity. 

(m) Woiing v. Ward (1802), 7 Ves. 332, 337 ; Bridgman v. JJaw (1801), 
40 W. R. 253 ; Dodson v. Downey, [1901] 2 Ch. 020. But the implied 
iiidemnity is cx<*luded by an express covenant for indemnity {Mills v. 
United ('ounties Bank, Ltd., [1912] 1 Ch. 231, C. A.). If the mortgaged 
property is a contingent reversionary interest there may, perhaps, be 
an action on the implied covenant before it Vests in possession {ibid., 
doubling the decision of Eve, J., on this point, [1912] 1 Ch. 669). 

(n) See Shore v. Shore (1847), 2 Ph. 378. 

( 0 ) Re Ernnglon, Ex parte Mason, supra. As to the assigm^e, making the 
debt Jiiaowu as between his real and peiaonal estate, see Woods v. Uuntirup 
Jord (1796), 3 VVs J28, 132. 

(p) See title Executors and Administrators, Vol. XIV., p. 305 ; ^id 
as to liability for detmiavit, ibid., p. 310. 

ig) Under the Debts Recovery Act, 1830 (11 Goo. 4 & 1 Will, 4, 0 . 47) ; 
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Rpeciulty and t^itnple coutraot creditors, of having the mortgagor's 
rt‘al and ])orsonal estate administorod l»y the court and applied 
rateahly in Hatisfactioii of debts of both classc-s (r ) ; and if personal 
estate of the mortgagor has lieen paid to legatees the mortgagee 
can follow it in their hands and make them refund (.v). 


Rkot. 4. 


Action on 
Covenant 
for 

Payment. 


SrB-SEC'j. 4 Afws of /Hf/ht of Action 

478. On payment of the mortgage debt the mortgagor is entitled By foreclosure 
to a recoTivoyance of the mortgaged property (i^) ; hence a mort- 

gagee who has foreclosed and subsequently sold the property, so that 
he cannot reconvey, is precluded from suing on the covenant for 
payment (/f) ; but this principle does not apply to a sale under the But not by 
mortgagee’s power of sale (/ ), and if it does not realise enough under 
to pay off the mortgage, he may sue for the deficiency (a). Nor uuerventioii^ 
is the mortgagee prevented from suing if his inability to restore of third party, 
tlie pi'operfcy is due to the intervention of a third person, as 
in the case of a forfeiture of leasehold property by the lessor, not 
due to the mortgagee’s default (h). 

If the mortgagee holds bills of exchange as collateral security and Collateral 
retains them on transferring the mortgage, he cannot sue on them security, 
pending an action for redemption (c). 

479. The right of action for principal money is liable to be Timehmit. 
barred by lapse of time(^/). 


Bee Re Lnrejfy Howard v. Lightfoot, [1907] 1 Ch. 330, 347, C. A. ; Worthington 
d* Co , Ltd. V. Abbolty [1910] 1 Ch. 688, 598, where the terms of the order 
are set out ; titles Kquity, Vol. Xlll., p. 34 ; Exeuxjtobs and Adminis- 
trators, V"ol. XIV',, p. 240. As to the effect of an acknowledgment given 
hy the devisee, see title Limitation of Actions, Vol. XIX., pp. 74 et seq.y 
79 et seq. 

(?) Under the Administration of Estates Acts, 1833 (3 & 4 Will. 4, c. 104) 
and 1869 (32 & 33 Viet. c. 46); sec titles Equity, Vol. XIIT., p. 35; 
Executors and Administrators, Vol. XIV., pp. 246, 249. The mort- 
gagee may sue in his own name alone for administration of the personal 
estate, and also for adniinistraliori of the real estate where the mortgagor 
Las died after the commencement of the Land Transfer Act, 1897 (60 & 61 
Vicl. c. 65) (Re JanieHy James v. Jones, [1911] 2 Ch. 348); see title 
Executors and Administrators, Vol. XIV., p. 336; and, as to proof by 
the mortgagee against an insolvent estate, see ibid., p. 346. 

(s) See titles Equity, Vol. Xlll., p. 160; Executors and Adminis- 
trators, Vol. XIV., p. 279; Re BrogdeUf Billing v. Brogden (1888), 38 
Ch. 1). 646, 569, C. A.; Be Eustace, Leey. McMUUin, [1912] W. N. 80; and 
as to the mortgagee being barred by acquiescence in the distribution of 
the assets, see cases cited title Equity, Vol. XllL, p. 173, note (i). 

(t) See p. 308, post. 

(u) Lockhart v. Hardy (1846), 9 Beav. 349, 357 ; Balmer v. Hendrie (1859), 
27 Beav. 349 ; Palmer v. Hendrie (No. 2) (1860), 28 Beav. 341 ; see Tooke 
V. Hartley (1786), 2 Bro. C. 0. 125; Peiry v. Barker (1803), 8 Ves. 627 ; 
(1806), 13 Ves. 198. It is pointed out in Lockhart v. Hardy, supra, that 
Tooke V. Hartley, supra, and Perry v. Barker, supra, left the matter in 
great obscurity. Similarly the mortgagee may be restrained from suing if he 
cannot hand back the title deeds (SchooleY, Sail (1803), 1 Sch. & Lef. 176). 

(v) See pp. 245 et seq., ante. 

(a) R'udge v. Richens (1873), L. 11. 8 C. P. 358 ; Barker's Claim, [1894] 
3 Ch. 290, C. A. ; see p. 269, arite. 

(b) Re Burrell, Burrell v. 8miih (1869), L. K. 7 Eq. 399. * 

(c) Walker v. Jones (1866), L. R. 1 P. C. 60. 

•(d) As to actions on the covenant, see title Limitation op Actions, 
Vol. XIX., pp. 82 et seq. As to acknowledgments and part payment, 
see title Limitation of Actions, Vol. XIX., pp. 92 et seq. As to actions 
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Sect. 5 . — Foreclosure or Sale. 

8ub-Skut. 1. Nature of Itight to Forerloenre. 

480. Under a legal morigage the mortgagee bocomea absolute 
owner at law so soon as the day fixed for redemption ia past, and 
the equity of redemption arises by virtue of the iiifcerferenee of 
equity to allow the mortgagor to redeem, iiotwifchstaTiding that his 
legal right of redemjitioii is gone(#0* Jhit equity does not continue 
the interference \\hen tlie mortgagee desires to iiuike his absolute 
ownership elTectuaL Ujion his bringing an action for foreclosure a 
further day is aj)pointed for payment, and if the money is not tlien 
paid the court refuses again to interfere and leaves tlio parties to 
their legal rights (f). ^J’he court removes the stop it has itself put 
on (y?), and the property belongs to the mortgagee absolutely (/<). 

The effect of the order for foreclosure is to vest a new title in the 
mortgagee. Previously he was, in the view of equity, a mere 
incumbrancer. Under the order the beiieticial ownership for the 
first time vests in him (i). 

Sub-Sect. 2 . — Right to Forflomre or Sale 

481. The right of foreclosure exists in the case of an 
equitable mortgagee who has taken a eonvtyance )>y way of iiioit- 
gage(/i) of the equity of redemption — in which case he lias, on 
paying off prior incumbrances, a right to call for tlie legal estate — 
or\vh() has taken an agreement, express or implu‘d, for exam})lo, 

wlicrc the secuiily is not under seal, see ibid., p. 84. As to recov<‘ry of 
arioiirs of interest, see thid., pp. 97 et seq, 

(e) See pp. 71, 138, ante 

If) Samptionv. Paiiiitoii 1 flare, 533, 536. Piil lliere is no fore- 

closure against tlic Crown. Formeily the oidei w’as ihat the inorlu.tg('e 
should hold and enjoy the mortgaged property till the Crown thoiighl 1*0 to 
redeem {Luiwich's Ca«e (1724-34), cited 2 Atk. 223 ; llodgr v. A -(}. (Ks3S), 
3 Y. 0. (ex ) 342). A sale might be ordered if the ('roivn Inul only an 
equitable interest, hut not where the legal estate was vested in the Ciown, 
since the court could not com])el tlie Crown to convey [Hodge v. A.-ii,, 
supra). But tlie present piuctico is to diiect a sale and rely on the (-rowii 
conveying [Hancock v. A.-G. (1864), 10 Jur. (n. s.) 557 ; HarlleU v. Uees 
(1871), L. R. 12 Eq. 395 ; sec liogers v. Alaidc (1841), ] Y. & C. Ch. (^as. 4 ; 
Scott y. Hobart^ (1850), 4 W. R. 499; compare Vrescoit v. Tglcr (1837), 
I Jur. 470 ; Prescott v. Tyler (1838), 2 Jur. 870, wdiere tJie Crown had no 
legal estate, and declined either to claim or disclaim). Tlio question lias 
usually arisen tvhere the mortgagor's estate has been lorleiteA for felony ; 
but under the Forfeiture Act, 1870 (33 & 34 Viet. c. 23), the estate now 
vests in an administrator (s<‘e title Criminal Law and PriocEDum:, 
Vol. lY . p. 429), who, it is believed, is subject to the ordinary proccMluro 
by foreclosure. Where it appears that the Crown has no ini crest, tlio 
Attorney-Ceneral is dismissed Iroin the action [Piescott v. Tyler (1837), 

1 Jur. 470). As to foreclosure of copyholds, see title ( Vieyiiolds, Vol. V 111., 
p. 94 , as to foreclosure under building society mortgage, see title Build- 
ing Societies, Vol. III., p. 369 ; as to land abioad, see title Conflict of 
Laws, Vol. VI., p. 205. 

(g) Carter v. Wake (1877), 4 Cli, D. 605. 

(ft) Silherschildt v. Schiott (1814), 3 Ves. & B. 45, 49; Le Oro8 v. Cocicerell 
(1832), 5 Sim. 384, 389. 

(i) heath v. Pugh (1881), 6 Q. B. J). 345, C. A., per Lord Selborne, L.C., 
at p. 36(T. As to his liability in respect of leaseholds, see p. 1 69, ante, and 
comp^re^ Be Loonit Fulfordy. Eeversionary Interest Society, [1910] 2 Ch. 230. 

(if) See p. 76, ante. As to foreclosure or sale by a tru.s1eo under* a 
charge in hia owe favour* see Darke v. Williamson (1858), 25 Bear. 622 ; 
and compare Tennant y, Trenchard (1869), 4 Ch. App. 637. 
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by d(?iioHit of deeds (i), for a le^al mort^ra^c (///): hence tlio remedy 
f)]i such a char{ 2 [e is foreclosure (h). The judf>[nicnil, in siudi case is 
prefaced by a doedaration of charge, and, in oi’der to coiii))letG the 
mortgagee’s title, it directs a conveyance to him of the legal 
estate (a). 

The remedy of foreclosure is available in roH})ect of personal as 
well as real property (/>); of reversionary as well as present 
interests (c) ; of a partiie]‘ship shai’e (d) ; and of an advowson (c). 

482. Where there is a nier(', cluirge, \\ithoiit an express or implied 
agreement for a legal mortgage (y ), or where the circumstances 
give rise to an (!(piitahle lion, such as a vendor’s lien (fi), the remedy 

(/) SfP p. 7S, <nite. 

(tu) retry V. Keane, Verry v. Ptnhidqe (IS36), G L .T. (on.) 67 ; Cox v. 
Toole (18.75), 20 IJoav. 145. As to the oi disuiijisal of an action for 
icdouijition, see p. 155, anfe. 

(n) As to land, see 'I't/lee v. IVehh (1843), 6 Boav. 552; rn/ee v. Pury 
(1854), L. K. IG I'.q 153, n ,0. A ; James v. James L K. IGKq 153; 

/tC Otren, [180 41 3 (li 220, 227. As to iiersoiial estate, see Londoih and 
Midland Panic v. Mitcltell, (IS'.dM 2 ('h. IGI ; llarrold v. IHenttf, [1901 1 
2 (4i. 314 (shares); lie Ken's Pohey (18G9), L It. 8 Kq. 331, 33G (policy 
of insuiaiiee); and see Sadlerv. Worley, [1894] 2 (ii 1<0, 17G. 

{a) Mari^hall v. f^ltrewshnn/ (1875), 10 ('h. App. 250, 254 ; or, if necessary 
in the eas(i of a elioso in action, a power of attorney {James v. Kllis (1870), 
19 W. K. 319, ]M)W’er ol atloiney to receive yKinsioii). 

{bj Ejj , slocks and shares {Uoohing v. HemdoU (18.52), 3 Seton, .Tudg- 
inenla and Orders, Gth e<l , p. 1097 ; Cenrral Credit and JJisrounl Co, v, 
Clegg (1883), 22 (4i. 1). 549, 553) ; chattels (see AV?/ip v. ]re.s//>reo/i; (1749), 

1 Ves yen. 278) , pensions [James v. Ellis, supra ; 3 Scion, Judgments and 
Ordeis, Gth ed., ]>. 1999|. 

(c) i^lade V. Iligq (1843), 3 ll.aro, 35 ; Wayne v. JJanham (1851), 9 Hare, 
62. But th(^ terms of the mortgage may show that the mortgagee is not 
entitled to either loreclosiirc or sal<‘, but only to icjiaymeiit out ot the fund 
when it falls uilo ])os^essloll {Stamford, Spalding and Boston Banking Co. v. 
Ball (1SG2), 4 De <i. F. He J. 310) 

{d) Kcdmayne v. Eotrler (1866), L R. 2 Kq 467 : see titles BoildiuG 
FoNTR.lClS, KnGINEEKS, AM> AiU IIITUOTS, Vol 111., p. 268 ; PAIiTNERSIlIl*. 

(c) (latdiuer y. Gn{lii!i 2 P. Wins 404; Mnekensic w Robinson 

(1747), 3 Atk. 559 ; see l^ong v. Slone (1849), 3 De <i. iS:. Sm. 308 ; see title 
Fcclksi \s'm'AL Law, Vol XI , p. 574. 

(/) Tennant v. Trenehard (1860), 4 (^li. App. 537, 542 ; Re Owen, supra, 
at p. 227 ; Shea v. ?Ioore, 1 1894] 1 I. K, 158, C. A. : see ]». 83, ante Fore- 
closure was, liowcver, tieated as the remedy for the charge in Ungill v. 
Wilkinson (1888), 38 Oh. 1). 480, ]H*rhap8 because the security Avas more 
than a mere charge and o])ci alcd as an equitable conveyance. A judgment 
may become a charge on laud under the Judgments Act, 1838 (1 & 2 Viet, 
e. 110), 8. 13 — though not till a Avrit or order lor executing it has been 
legistcred ; see title Jitdgmet^ts and Orders, Vol. XVII I., p. 220 — as if the 
judgment debtor had by writing under his hand agieed to charge the laud ; 
and the execution creditor can obtain a sale in respect thereof ; see titles 
F.xErijTiON,Vol.XlV.,p. 71 ; Judgments akd 0]^DE1^'^, Vol. XVIIl., p. 220. 
It this were a mere charge, the remedy would be by s.ile alone {Eootnery, 
Sturgis (1852), 5 Do G. & f'lu. 730) ; but it has been treated as equivalent to 
an agreement to execute a legal mortgage, so as to give a right of fore- 
eloHurc (Rolleston v. Morton (1842), 1 J)r. & War. 171, 195 ; Jones y. Bailey 
(1853), 17 Bcav. 682 ; Alesscr v. Boyle (1856), 21 Bcav. 669 ; D^Auvergne 
V. Cooper, [1899] W. N. 256 ; contra. Shea v. Moore, supra, on the Debtors 
(Ireland) Act, 1840 (3 & 4 Viet. c. 105), s. 22 (Pigot’s Act) ). A^to fore- 
closure of debentures of a limited company, see fitle Companies, Vol. V., 
PR. 382 et seq, 

(g) Neate v. Marlborough [Duke) (1838), 3 My. & Cr. 407, 417 ; Ifunns v. 
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is not by foreclosure, but l)y siile(fe); and a sale is the proper 
niiuedy where the inortgaj^e is made by ^\ay of trust for sale (/). 

483. A[)art from statute, a m()rtp[}i;jjoe who has a re-medy 
b\ foreclosure is not entitled alternatively to an order for sa,le(/r), 
unless there are sp<‘cial circumstances anIucIi make a sale the 
appropriate reiiuMly (/), or unless lie has, or is entitled to have, a 
mortj.\a"e containing a ])ower of sale {m). It seems that even 
an equitable m or tgagt-e by deposit was restrii'ted to foreclosure (a) 
if tliere v.as no written memorandum entitling him to a mortgage 
with a power of sale in) ; Imt in Ireland the usual judgment in a 
foreclosure action is for sale (;>), thougli tlie jurisdiction to order 
foreclosure exists there as wtII as in England ((/). 

484. Vv'liere laud is regisUired tlie registered projiriotor of a regis- 
tered cliarge on it lias the same remedy by foreclosure or sale as if 
tlie land bad been translerred to him by way of mortgage; subject, 
however, to any entry to the contrary on the register (r). 

486. Tlicre is statutory jurisdiction to order a sale in a fore- 
closure acti(m on the request of the mortgagee or of any person 
interested either in tlie mortgage money or the equity of redemp- 
tion, notwitlihtaiiding the dissent of any otlier person, and not- 
withstanding that any person so interested does not appear in 
the action, Jt is not essential that any time sliould be allowed foi' 

Jale of Wight Kod. i'o. (18T(q, /) ('li. A])p. 414 ; Mdrsludl v. t^lufford’ 
ahue'Ticmwdys Co , (189.51 2 Ch. 50, T A. 

(/<) But the lieu must liist be juduMiilly doclarod , sec title Lien, 
Vol XIX , p. 27. 

(0 8ec p. 72, ante. 

Ik) See Ti[ipirig v. J*ower (ISf2), 1 Iliire, 405; Jonea v. Ihidey (1S53), 
17 Beav, 582 ; Cox v. Tool-e (18.55), 20 Bcav. 145 But appuvcntly, wheie 
there was an agreement tor a mortgage, the mortgagee might elcet to di>' 
pense wotli tbi mortgage/ and roly only on his chaige, so as to liavo a sale 
{Ketmard v. Fnivoye (\H(j{)), CJilf. 81; ^JaUhewa v. Goodday (1861), 8 
Jur. (K s.) 90) 

{1) Where, tor instance, the, security is unproductive, as an advow’soii 
{Mackensie v. Kobui6on (1747), 3 Atk. 559), or a reveision (//o?r v. Vigure^ 
(1628), 1 ili*p. Ch. 18 [321); or is deticierit (see JKmnoul (hail) v. 
Money (1767), 3 Swan. 202, n , 208, n. ; J)ashwood v. Ildhazey (1729), Mos 
196; compare Daniel v. SkipwdJi (1787), 2 Bro. (\ C-. 15.5) Where tlm 
owner of the equity of redenijitioii >vas aii infant, and a sale would bo 
beneficial to him, this was directed (Eedshaw v. Newbohi (1848), 12 Jur. 
833; Hutton v. Sealy (1858), 4 Jur. (N. s.) 450; see title Ineajjts and 
i/UiLDUEN, Vol. XVI 1., p. 82) , or where tlie mortgagee was also trustee of 
the equity of redemption (Tennant v. Trenchard (1869) 4 (!h. App. 537, 
544 ; see Lucas v. Seale (1740), 2 Aik. 56). 

(m) Lhier v Tamer (1846), 5 Hare, 281, 293 ; Woof v. Darron, [1873] 
W. "N. 71 ; see Vork Union Banking Co. v. Arlley (1879), 11 (li. 1). 205 
would rmw include all cases whore the mortgage or charge is under 
Beal ; see [>. 248, ante. 

in) Pryce v. Bary (1853), 2 Drew. 41. Tliough before this docisieii 
the right to a sale w’hs sometiinos recogniseil ; see Parker v. House/ield 
(1834), 2 My. K. 419, 422 ; King v. Leach (1842), 2 Hare, 57. 

(o) Backhouse, v. Clmlton (1878), 8 Ch. D. 444. 

(p) Bidlon V. Mayne (1846), 3 Jo. & Lat. 586 ; see Wayne v. llanham 
(1851), 9 Hare, 62, 64 ; Hutton v. Sealy (1858), 4 Jur. (n. s.) 450. 

(qi Shea v. Moore, fl894J 1 1. U. 158, per Portee, M.K., at p. 163, n.. 

(r) Land Transfer Act, 1875 (38 & 39 Viet. c. 87), s. 20, 
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redemption or for piiyineiit of any mortgage money, and the sale 
may he directed on such terms as the court tliinks fit, including 
the deposit in court of a reasonable sum, fixed by the court, to meet 
the expenses of the sale and the performance of the terms (n). 

486. A sale may be directed at any time before tlie foreclosure 
has become absolute (t). Tlio only conditjoii is that request sliall 
1)6 made by one of the pej'soiis specilied. This gives rise to the 
discretionary power of the court, and hence the order may bo made 
on an interlocutory aj)plical ion (u). Jhit if the writ or summons 
claims foreclosure only and the mortgagor does not appear, an 
order foi’ sale will not be made unless he has had notice (/>). 

487. An order for sale will not be made in the absence of any 
evidence as to value (e), nor against tbo wusli of the ])luintilf if the 
jiroperty is situated in several places and cannot be advantageously 
Sfd(l in one lot(f/), nor wliere the order would necessarily include 
jiroporty not subject to the mortgage (c) ; ^nd it w'ill be refused if 
tbo security is delicieiit, and the mortgagor’s ajiplication is based 
only on a speculative rise in valued /) ; or a sale may bo ordered on 
the tevins of tJie puihtuj mortgagee or the mortgagor I’equesting a sale 
jiayiiig a sum into court to guarantee tlie plamciff against loss (f/). 

488. All immediate sale will not usually ho directed, but tlie sale 
v/ill be postponed till after three montlis from ilin date of the certi/i- 
cato of the result of accounts and inquiries, and the order will bo for 

(s) Conveyancing and Law of ProtMirty Act, 1881 (44 & 45 V'lct. c. 4J), 

I? 25, reiilaeing ilio ('liaiiccry Procedure Anuaidmcnt Act, 1S52 (15 & Id 
V'lcl. c. 8()),s. 48. Tlie (J(*nveyapcing and haw ol Propoity Act, 1881 (U 
& 45 Viet. c. 4I),s. 25, applets to act ions ‘hrouglit either before or after tho 
eorumencenieiit of the Act, bat it does not apply to Ireland (ihld., 
s. 25 (5), (7) ), tlic junsdict iuii to <iire(*t a sale being tliero already ostah- 
li^hcd (.see p. 274, atnt‘). It also evteiids to equitable, mortgages by deposit, 
whetlioi accoriipanicd by an agreement to execute a legal mortgage or not 
(Oldham Hlrmcfer (1881), \\\ K. 251); but a mortgage- on a public 

statutory undertaking is not onlorceable by sale; see title (h^Mi'ANJEs, 
Vol. V., p. 788. 

(t) Union Bank of London v, Ingram 10 V\\ I) 4(>ll, (\A. As to 

the Older absolute, SCO j) post. Where an application to enlarge tlie 
time for ])aymont is ponding, the sale may be ordcie-tl on motion for fon'- 
closure ab.soliite (llV-v/aa v I)ovjdson, [1882] W. N. 28). Similarlyan order 
for foreclosure absolute may lx* made after an older for sale (Lloi/ds Bank, 
Lid. V. Colston, [I912| W. Is. 20 ). 

(a) WooHri/ v. Uolmnn (1881), 22 Ch. D, 109; compare London and 

County Banking Co. v. (1879), 11 Pb. D 21)4, on the Chancery Pro- 

cedure Aiiie-iidinont Act, 1852 (15 A 10 Viet e. 80). 

(b) Bouth-\Vester7i IHsfrut Bank v. Twraer (1881), 31 W. II. 113. 

(c) Bmithett v. Uesleth (1890), 44 Cli. D. 101, 163. 

(d) Piovidcnt Clerics' Mutual etc. Associahon v. Lewis (1802), 62 L. J. 
(cii.) 89. 

(e) Gibbs v. Jlaydon (1882), 30 W. R. 725. 

(/) Merchant Banking Co. of London v. London and Hanseatic Bank 
(1886), 55 ]j. J. (cri.) 479 ; see linrst v. Hurst (1852), 10 Beav. 372. 375. 
As to onlcriug ioreoloaure in lieu of sale, where, owing to the value of the 
l)roperly, it would be a useless expense to diiv'ct a sale, see Llopds Bank, 
Lid. V. Colston, supra 

• (« 7 ) Norman v. Beaumont, [I8y3j W. N. 45; see Cripps v. Wood (1882), 
61 L. J. (cu.) 684. 
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sale, in default of redemption, of the projieity, or of ho much as is 
lequired to satisfy the amount found due to the plaintiff (h). 

Tlio conduct of the sale uill usually be given to the mortgagor, 
sincG it is his interest to secure the best price for the property ; and 
since he will bo hable tor the expenses of the sale, it is in this case 
not necessary to re(|uire liiiu to give seemity for them (/)■ The sale 
may be made out of court, tlie reserve price being fixed in cluimbera 
ami the money paid into court (A). 

Hi'ii-SEcr y.- -liVifu ihe liujld 

489. So long as the mortgagor has a legal right of rcdcunption 
there can he no forochisure ; hut ho soon as the estate in law has 
luH'raue forfeitul, the right to comimuice a forc'closiin^. action arises, 
unless the moitgagee lias by special stipulation post])()iiod tluj 
iight(/). (\)ns('(iuently, the time wlien the right arises (Spends on 
the form of ihe ])roviso for re(lem])tion. If a day is fixf'd for 
redemption, the right arises on default in payment on that day; it 
the proviso is for redemption on ])ayinent of the prin(*i])al on 
dcinmid. tho right arises after domaml and a rc'asonahle time to 
comply with it {m). 

490. Tailless the proviso for redemption refi'rs io the covenant for 
])aymont it is independent of the covenant, and if there is a ja’oviso 
for r(‘(leinptJoii oji payment of the principal at a distant date ^^ith 

(/t) Gtrvii V. (1885), 52 L. T. IKSO , fAojjps v, IlarnK, 1 1 8871 - 

10; sec Wiult' V. iPilsoM (1882), 22 (1i I) 25.7; 5 Setoa, .hid^nieats ami 
Orders, 0th (‘d , p 1 019. An immediate sale may bo ouK'uhI wIkmo the 
properly is small and tlie security ileliciont. {Oldham \ *S7n}e/cr (1884), 
55 W. II 251; Williama v. Owen (1883), 27 Sol. do 2r)<>), or a slioit 
interval may be iixed (sec (liailneood v. Hammer (1881), 28 Sol .To. 710), 
tliouj^li not where lluse elements are not present, and the inorl^^agor 
expects to pay olT (he nmitga«:<‘s {Iloplinxon v, Mtetfi (1889), 51 Sol Jo. 
128) 

(i) Darieii v. M'rufld (1880), 52 t'h. I) 220; sim* Manchesier and i^aJfoul 
Hank v. Scmrnojt (i883), 27 Sol Jo 517 ; WooIIej/ v. Oohn'ni (1881), 21 
< 'll. 1). I GO , but thme is no f^iM'oral rule that the eonduct oi’ tlie sale will ho 
given to a .'.nl)>'(‘({nerit lueumhiaiicer or tho mortgagor ((hn.dif v. Van 
Tiomp, [18S01 \V X 111). Tlie parlie.s having tlie conduct ol the sale aro 
not (dniigealdc ’■.Mth any iinpiopiiety in eonrii‘eti(ni Avith the sale on tJi(‘. jiait 
ol other jieisons, jii wliedi they are not iniplieativl [rnion Dank v. MnnUcr 
(1887), 57 (‘h D 71) 

{ft) Woolley V. Colman, snpui : Dai'ies v. W}ialif, supra. If the morl- 
gagoe opposes tho sale, the re.serve price, will be fi.vcd at a piicc snllii-ient, if 
piactieahle, to cover his morlL',age. hut imt so gieat as to make the sale 
ahortivo [WooUepf v. Colvian, supra ; coiii}»are II Inibrcady. Hoherfs (1859), 
28 I J. (cii ) 431) ; and a.s to tho terms on Avhieii tho mortgagor Avill bo 
ahowi‘d the coiidnet of the sale, hce Dreu'cr v. Kt/ao/T, [1892] 2 tJi. 111. 
A.s to .'■ales out of court, seo IP s. (1 , Onl 51, r 1 a ; Vumhoiiund Vnion 
lUtnliuy <'() V. Maryport llemaide Iron and SUrl ( e., [1892] 1 Ch. 92. For 
a ioiiu of <'on\eyanco on sueh a .-'ale, see i'hieycdopa'dia ol Forni.s and 
JTeecdenls, Vol XI I., p. 5!)! 

(/) See Donham v. Sewcomb (KiSl), 1 Vern 232 (proAUvSo lor redemption 
r.l any time diiioig (he lil(‘ of the mortgagor) ; and .see ibid , pp. 7, 214. 

(w) See Daije v Lord (1842), 2 Dr lV War. 480; and see pp. 121, 122, 
ante. A provi.* t) allowing retlemption on payment at any time, if aoconi- 
pani(*d 1*^ an expnvs provision lor ||ie morlgageo going into recei[»t of 
rents and profits, may make Urn security a Welsh mortgage, and then theie 
18 no right of loreclosuro {Tculonx, ('nrlis (1832), l^ou. 610; O'Conncllv- 
Cummins (1840), 2 J, l7q. K. 251) , see pp. 87, 88, ante. 
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interest in tho meantime, there can be no foreclosure ))efore the 
(lay fixed, notwitlistandiii" tliat^ there is a covenant for periodical 
jiayineiit of interest, and that llie mortgagor is in default as to such 
payment ]>ut if the proviso for redemption is coiuliUonal on 
payjncnt of intermediate interest, where, for insLanen, it is a 
proviso for r(‘demptioii on paymemt of principal on a fixed date with 
interest half-yearly in th (3 meainime, or on payment of principal 
and interest in accordance with the covenant, tlie right to foreclosure 
arises upon default in payment of interest (o). 

491. Instead of fixing a distant date for redemption, it is usual, 
wlu'j] llie loan is to continue for a term certain, to fix the usual p(3nod 
of six montliR, and then to j)r()vid(^ for the money not being called in 
or steps talvon to enforce tlie mt)rtgago hu* the agret'd term or until 
after a s])ocifi(3d noti(‘o has been given (p). But this is made 
coiuhtional on pavment of interest juid ohsc'vvanco of the mortgagor's 
covc'iuuits, and tlie riglit to foreclosuio arises on ilefiiuli iii such 
paynioiit or ol)servance (7). The default is not waived iimrely ly 
sulisequent acceptance of interest (r), but may be waivt^d other- 
wise (a). In the ai)M3iice of such a condition, however, default in 
payment of interest does nc/t accelerate the time for foniclosure (h). 

492. The above rules apply to foreclosure under a mortgage of an 
e<|uilyof redem[)tion or other equitaldo interest eilecti'd ly conveyance 
sulijcct to red(Miiption. Where there is no ai'.tiial mortgage, hut 
only an iigreemeiit to execute a mortgage, or a charge by deposit of 
title deeds which implies su(d\ an agroeiiKuii, the right of i'oiT-closure 
arises on iion-jiaynH'nt of the money at the time agrc'ed upon, or if 
no time is agreed upon, then on non-payment within a reasonable 
time after demand (r), 

493. The I)iiTiKrupt(y of the mortgagor does not prevent the 
hiinging of the action {d). The action may bo brought although 

(w) I\c Turner, Tunter v Spencer (1804), 43 W ll 153; Williatus v. 
]\lor/]uv, [lOOli] I ('ll 804 ; and R(‘o pp. 114, 11,5, ante. 

( 0 ) JUu'towe'i V. Molloti (1845), 2 ,lo. & Lai. 521, 520 ; Kdwards v Martin 
(1856), 25 L J (oil.) 2S4 ; sto (Uftdu'nn v. IJitchvutn (1000), 2 Yern. 135 

(р) But llio )i(Mi(4it of such a provision is lost if the inori.gagor gives 
cliiiTges lor luitlior advances without the provision, and agrees that the 
turther charges sJiall not. lie redeemed except on payment of all the- advances 
[llayu'ood v. Grerjy (1874), 24 W. H 157). 

(7) Stanhope, v. Manners (17(»3), 2 Eden, 197 ; Seafoj} v. Tiry/orrf (1870), 
L. K. 11 Eq. 591. As to non-])avrnont of premiums in a mortgage pohey 
of insurance, sec Sapio v HocLeif (1907), 51 Sol. Jo. 428. 

(r) Keene v. liiseoe (1878), 8 (3i. I>. 201 ; see Stanhope v. Ma7in€rs, supra ; 
and B('0 p. 117, ante. 

(n) Ke Tnoffe's Ksivle (1804), 14 I. Ch. R. 347; see Langridge v. Payne 
(1862), 2 John. iS JI. 423. 

{h) [turrowes v. M alloy, supra 

(с) Sec Kilzqerald''s Trustee v Mellersh, [1892] 1 (1i. 385, 390; conipare 

as to sale, h ranee v. Glaik (1883), 22 Bh. 1). 830: 20 (3i. D. 257, A.; 

Deverges Y. Sandeman, (T\rl d’- ('o„ 1 1902] 1 Oh. 57tl, I’. A. ; see p. 247, ante. 

(d) White V. Simmons (1871), 0 Ch. App. ,5.5.5. But the action will he 
against his trustee (see p. 279, post). As to tho remedies of defbenture- 
holders, sec title (\>mi*antks, V<d. V , pp. 375 et seg. ; and as to tlie 
necessity of the leave of the court to bring an action against a company 
in liquidation, see ihid., pp. 376, 376, 639. 
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the mortgagor has given notice to pay off the mortgage (e), and 
iiotwithstandiiig a pending action by a puisne incumbrancer (/). 

Sub ShCT. 4.— Who mini ImUiute Foredosurt Pioewlmijs. 

494 . The mortgagee (tj) can institute foreclosure proceedings so 
long as he remains entitled to the mortgage (//). After the mort- 
gagee has assigned the mortgage security tlio assignee is entitled to 
))ring tli(i action (/). but ho is subject to tlio state of the accounts 
het\V(ien the merlgagor and the mortgagee at the date of the 
transfer, and also to any equities then existing in favour of the 
mortgagor (4). 

On the death of the mortgagee, without having transferred the 
mortgage, the delit and secunty devolve upon his personal 
repiesentatives, who can institute foreclosure proceedings until they 
have transferred the mortgage to a beneiiciary or a tj’aiisferoe for 
value (/). 

Where there are co-mortgagees they may institute proiioe-dings 
jointly ; or, if some are unwilling to he joined as plaiiitilfs, or have 
done some act ])recluding tliem from suing in that capacity, one 
can sue by himself, jirovided he makes all the others defendants {m) ; 
hut a mortgagee entitled to part only of the mortgage money cannot 
sue alone .ind obtain foreclosure of a corrospoiiiling ])arL of this 
moj'lgaged estate (;«). Thilcss ilie advance is made on a joint 
account, the mortgagees are tenants in common of the mortgage 
money, and, on the death of one, his representatives are necessary 
liai'tios (o). 

Trustees sulliciently repnisent their ccstuis quo trust for the 
purpose of suing for foreclosure ( p). 

A puisne mortgagee can sue to foreclose the mortgagor and 
incumlu'aiicers subsequent to himself ( 7 ). 


(<?) Giugeoti v. Gerrard (1840), 4 Y & 0. (ex.) 1 19. 

(/) Arnold v. Bainbngge. (1800), 2 l>e (.h F. jfc J. 92, (!. A. Jlut a mort- 
gagee iiistitating ])roceediiigs needlessly might be penalised 111 costs. 

Ig) Whcic the legal estaie is in a trustee for the mortgagee he must bo 
a party f IPotx/ v. 'Willwmn (1810), 4 Madd. 18(5; see Ilartle v. WtHun 
(1836), 8 Sim. 2;>8) ; though ho .should, if possible, be joined as plaintiff 
{Smith V. Chichrster (1842), 2 I'r & War. 393, 404; see Browne v. Lockhart 
(1810), 10 Sim. 420, 426) ; and usii.'illy now he would bo sole plaintiff. 

{k'j As to the effect of an assignment of the debt apart fiom the security, 
FOP p Ml, ante. 

(i) riuit V. Mendel (1884), 27 (4i. 1). 246, 247. 

(I I See Withington v. Tate '1869), 4 Ch. App. 288 ; Turner v. Smith, 
[19011 [ rij. 213; seep. 177, anlc 

it) »>eo ])p. 182, 185, 268, anic. 

[m] Jhirniftott v. Jomen (1847), 7 Hare, 249 ; Luke v South Kensington 
IJoicl Go. (1879), 11 Oh. 1). 121, G. A. ; see Remer v. Stokes (1856), 4 W. K. 
730. As to mortgages of tolls or 1 ales, see Mellish v. Brooks (1840), 3 Beav. 
22 ; Waits v. PJgiinton {Lord) (1846), 15 L. .1. (oil.) 412. 

(n) rultner GarlisU (Bart) (1823), I Sim. & St. 423; see Lowe v. 
Motgan (1784), I Piro. (\ 0. SOs. 

( 0 ) \’ick(‘rs V t Dwell (I8.*19j, j Boav. 529. As to advances on joint 
account? see p. 1 17. ante. As to foreclosure or sale by debentuie-hulders, 
see Utle ("OMCANiEd, Vol. V., pp. 382 et seq. 

(p) See K. S. G., Ord. 16, r. 8; title Tnusrs and Tkcstees,. • 

(^) Bose V, Page (1829), 2 Sim. 471 ; Slade v. Bigg (1843), 3 Hare, 35, 38. 
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Sub-Sect. .0. /Virto to I'loaraiit^s. 

495. The judgment in si foroclosure actioTi gives to all persons 
interested in the equity of redf'inj)tioi) the opportunity of ru<leeming. 
In default of their doing ro tlu^y are foreclonod. Uence all siicli 
persons must bo })artioH, or bo sufficient!}^ represented by persons 
\’\ho are parties (rj. 

The mortgagor is a necessary party so long as he rejiiains owner 
of the equity of redemption in the whole, or any part, of the mort- 
gageil estate (a). On tlie bankruptcy of the mortgagor he is not a 
necessary party (i), and his triisUiC in bankruptcy should be joined 
in liis place (r). 

On the death of the mortgagor, the persons to be made parties 
in his place depend on tlic nature of the projierty and whether the 
death took jdace before the 1st January, 1898, or not(rf). 

If the death took j)lace l)eforo that date and the property is real 
estate, the heir or (l(‘visee must be a party (r), but not tlie personal 
representative ( /‘) ; if, in the like case, the property is personal 

(r) Ttjlee v. Webb (1843), 6 Beav. 552, 557 ; (^addirk v. Cooh (1863). 
32 lieav. 70; Griffith v. Pound (1890), 45 Ch. D. 553, 507 ; soo Auddeif 
V. Horn (1858), 26 Boav. 195, 197 (“ tlio parties to the mortgage deed, and 
those elaiuiiiig under them should alone be parties to the cause ”). A 
niarri(*d woman is not entitled to enforce an equity to a settlenmnt against 
a legal mortgagee, hut if the equity of redemption is reserved to her and her 
Juisbaiid, she must be a party (ilill v. Edmouda (1852), 5 Do (h & Sm. 603) ; 
see title Husband and Wn n, Vol. XVI , ]). 335. 

(a) Moore v. Ilorton, fl886J W. N. 196. Similarly, where a second mort- 
gagee sues to reib'em tlie lirst mortgagc'c, tlie morlgai^or is a necessary 
])arty, since on re<ieanption the suit will boeomo a louM'losuie suit against 
him {Fell v. Urown (1787), 2 Bro. C C. 276 ; Faryner v. CaHis (1829), 2 Sim. 
466 ; Eamfiboliom v. Widhs (1835), 5 L. J. (cii ) 92) ; and so where he 
letains the equity of TedempHoii in part of the mortgaged estate, and 
the owner of the other part is seeking to redeem the fuse mortgagee, for 
such redemption must be of the wdiole (Falk v. GUnton (Lord) (1805), 12 
Ves. 48, 59). lu an action by a sub -mortgagee to foreclose the mortgagor, 
the originaJ mortgagee, or his representatives, must lie joined (Hobart v. 
A hbot ( 1731 ), 2 P. Wins. 643) ; but the oiiginal mortgagor is not a necessary 
party to a suit only between t he mortgagee and sub-inortgagce (see 3 Seton, 
Judgments aud Orders, 6th cd.,p. 2082). As to sub- mortgages, seepp. 132, 
180, ante. 

(5) Since his estate vests iu the trustee (Bankruptcy Act, 1883 (40 & 47 
Viet c. 52), 8. 54 ; Lhnjd v. Lander (1821), 5 Madd. 282 ; Kerrivk v. Saffery 
(1835), 7 Sim. 317 ; see Hanson v. Preston (1838), 3 Y. & C. (ex.) 229). 

(c) Bankruptcy Act, 1 883 (46 & 47 Viet. o. 52), s. 57. The Inivstee is sued 

by the ofiicial name of “ the trustee ot the projicrty of a bankrupt ” 

(Bankruptcy Act, 1883 (46 & 47 Vict. c. 52), s. 83). As to bankruptcy 
pendente hte^ see p. 282, post The bankrupt i.s not a necessary party, even 
though the trustee has disclaimed [OolUyis v. l>huhy (1830), 1 Russ. & M. 
638). As to costs of a disclaiming trustee, see ibtd. , Thompson v. Ecndall 
(1840), 9 Sim. 397). 'fho trustee cau now disclaim (see title Bankruptcy 
AND Insolvency, Vol. II., p. 191), or release the equity of redemption 
to the mortgagee {Melbourne Banking Corporation v. Brougham (1879), 4 
App. Cas. 156, P. C.). 

(d) The date when the Laud Transfer Act, 1897 (60 & 61 Vict. c. 65), 
came into operation (ibid., s. 25). 

(e) Fell V. Brown, supra ; Farmer v. Curtis, supra ; and, wffiere the 
equity of redemption is devised to tenants in common, each must be a 
party. The estate cannot bo loroclo.sed piecemeal (Caddie k v. Cook, supra). 
• (f) Fell V. Brown, supra; Bradshaw v. Outram (1806), 13 Ves. 234; 
see 3 P. Wms. 333, note [a]. Where exoneration is claimed out of 
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p.siate, or is to be treated as converted into personal estate (//), the 
personal representative uuist be a party (/t), unless by assent or 
('onveyance the property has become vested in a person claiming 
beneficially under the deceascti, who will then be a pn,rty in the 
place of the personal representative (i). 

If the death has taken place on or after the 1st January, 18i)8 (j), 
tlie personal representatives ar(3 necessary parties unless the pro- 
perty has by assent or conveyance become vested, according to 
its nature, in the heir or devisee, or other p(u\son l)eiieficially 
interested {L ), or the mortgaged property is of coi)yhold or customary 
tenure and tfie legal estate was vested in the mortgagor at his 
death (/). And ap])aroiitly the personal representatives must be a 
party if the mortgagee is asking for a sale of the premises and the 
security is deiicient (m). 

496. Trustees, and executors and administrators, sufiiciently 
re])resent the trust estate, or the estate under administration, and 
if this includes the equity of redemption it is unnecossary to join 
any of the beneficiaries as defendants to the action (a)- 

the porsoniil estate, the presence, of the executors maybe necessary (/'VfwZAwcr 
V. iJaviel (1843), 3 Hare, 199, 213), but this would now be unusual (see 
p. 302, post). 

{q) Griffith v. Ricketts. Griffith t. Lunell (1840), 7 Hare, 299, 305. 

(h) Wilton V. Jones (1843), 2 Y. & C. Oh. ('as. 244 ; Aylward v. Lewis, 
[ISOl] 2 Ch. 81 ; compare Christophers v. Hpnrke (1820), 2 ,!ac. & W. 223, 
229, as to mortga.i»e by way of trust for sale, though the right of exoneration 
of th(‘ real estate by the personal estate, which was the ground of the 
decision, does not now exist. Where the personal representative is tenant 
for life, and is not \)ro1ecting the intcTcsts oi romaiiulcrim'n, they must he 
joined (Watts v. Lane (1901), 84 L. T. 144). As to the jurisdiction of the 
court to appoint a person to represent the estate, sec title ExKCin'oita 
AX D Administrators, V’ol XIV., p 205. 

(i) As to assent, see title J'ixncDTORS and Administrators, Vol. XIV , 
p. 265 

(;) See note (d), ]>. 279, ante. 

(k) Foinierly l‘Tp!tees ^^hosp legacies were charged on the equity of 
r(‘dempti{)n weie nece^sa?y parties (/>V(tcAe?or v. 3/ utdlelon ( I S47), 6 Jlai e, 75, 
78); hut this isnotno^ necessary if the personal representatives are parties. 

(l) Land Transfer Act, 1897 (60 & 61 Viet. c. 65), s. 1 (4) ; see Be 
Someiville and Turner's Contiact, [190,3] 2 Ch 583. 

(m) See Daniel v. Hlipwith (1787), 2 Jlro. (1. C. 155. 

(n) K S. (\, (Ird.^ 16, r. 8. under which such persons represent the 
trust property, or the estate oi the deceased. The jrroviso to the rule 
(winch \vas intn'duced in 1893) expressly applies it to trustees, executors, 
and admiuihiraiors who are riumI in proceedings to onloice a security by 
foreclosure or otJierwise. Foimerly trustees did not re.prese.nt their 
heneficiaiies in a defence to a foreclosure action (('otes v. Forrest (1847). 10 
Heav. 552, .557 ; Goldsmid v. Rtonehewer (1852), 9 Hare, Appen- 
dix, x\\viii ; Francis v. Ilurnyon (1889), 43 Ch. D 183; Warell v. 
3/ iti hell ( 1 891 ), 64 L. T. 560), unless they were also oxe<nitors, so as to have 
control o( the lunds required for redemption (Uanman v. Riley (1852), 
9 Hare, Appendix, xl. ; Sale v, Kitsoa (1853), 3 De G. M. & G. 119, C. A ; 
j^ltUs V. Jennings (1880), 13 Ch. 1). 639, 649, (.'. A. ; affirmed sub noin 
Jennings v. Jordan (1881), 6 App ('las. 698 ; I\*e Mitchell, Wavellv. Mitchell 
(1892), 65 L. T. 851 ; Be Booth and EetllewelVs Contract (}8d2), 62 L. d. 
(cii.) 40). Aiidlormorly creditors of the mortgagor who had assented to a 
creditors’ iT.rust de(*d were necessary parties (see Newton v. Fgmont (PJarl) 
(1831), 4 Sim. 574 ; (1832), 5 Sim. 130; Cocker v. Fgmont (Lord) (1833), 
6 Sim. 311 ; Thomas v. Dimming (1852), 5De G. & Sm, 618) ; but now the 
trustee. W'OuJd rcjiresent them. 
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497. Where the equity of redeinption is settled, the lirst and any 
succeeding tenants for life in being must be made defendants, and 
also the lirst tenant in tail in being, or, if thf3re is none, the first 
person entitled to the inlierifcance. If there is no person to 
represent the inheritance, it is sufficient to bring the tenant or 
tenants for life before tlie court (o). 

498. Where a vicar has mortgaged the globe under statutory 
powers, the patron of the living is not a necessary party to fore- 
closure ip). 

499. In an action by tlie first mortgagee all subsequent in- 
cuinl)ranoers are necessary parties ( 7 ), otherwise they will not be 
bound (7‘). A puisne luorigagee can bring an action to foreclose 
those behind him and the mortgagor, and to such an action the 
subsequent incumbrancers are necessa,ry parties, but not the prior 
incumliraiicers (s). 

500. 6 en(‘rally all persons having a direct cliarge on the- eipiily of 
redemption are necessary parlies (/). Tims debenture-lioliiers (ah 
or, ]f there is a debenture trust deed, the tnisteos (h), are necessary 


{o) Gorev Slacpooh' (IHUi), 1 Dow, IS, .‘Jl, II. L. ; nee JRoftranicl v. Jlm'hm 
(I67li), 1 (*iis in Dll 217 ; Uoifd v. Johnes (1801), 0 Ves. 37, 55 ; GiffaM v, 
Jlott (1S04), 1 Sell, iv liCt. 380, 408 ; (Wltburu v Thompson (1800), 10 Yes. 
321, 320 ; ('holmondeh}/ ( ^^(frqn^^') v ('Union (Lo>d} (1820), 2 Jac tY \V. 1, 
133, c.oinpaK^ ('hopptdl v lives (1852), 1 l)c D. M. A. D. 303. But the 
inlKM’itaiicc is nut siillicKMiny ropr<‘s('ii1nl by a ]K‘is(m with a ilol(‘asib]e 
estate* {Goodes^ v. Wdltumh (i8i3), 2 Y. iV D, ('li (Ian 505). 'I'lio ov(‘c,utois 
ol a t(‘niint tor lilc against wlioni llic icjuaiiub'rrnan li.i-i a. clanti in ros]>ect. 
ol auoars ol intone 4 accuuMl during tlio t(‘nancy lor lilc arc not necessary 
jiartios ( V ASV//»r/t (1847), 2 IMi. 3t)3) As io liinitalions in scttl<‘- 
inents gcncially, see titles JDoal Pkopkkty and Diiattkls JJkaj. ; Settle- 
ments. 

(/)) (looddai V. Gfdv'i (1888), 59 L T 300 ; see Seolfish Widows'' Fund v. 
Drn /7 ( 1882), 20 Dll. D. 20 s As to authorised cliaigcs on ecclesiastical 
piojicit.y, SCO title Ke(:i.r:si istioal Daw, Yol XI , pp 750 ct svq 

iq) It they arc disco vcicd pending the action they must be added as 
parties (livilli v. JUiirha (1884), 25 Db. D. 75(> ; st‘c Jinrqvs^ v. iSlurgcs 
(1851), 14 Jlcav. 410). It the idaiutitf mortgagee is liimsclt interested in a 
subscijuent iiicumlnance he must not be made a ilelendaiit The same, 
])erson eaiinot bo [daintiti and delendant [Wnrell v. M itvhell (1801), 64 
L. T. 5t;0). 

(r) Onnshjf v Tliorpv (1808), 2 Mol. 503. 

(«) Hose V. Voije (1820), 2 Sirn. 471 ; Hmvo v. Kvnnvk (1832), 1 Coop. 
temp. Doit 371 ; iiivhords v. (^ooper (1842), 5 Beav. 304; Shde v. Jiufg 
(1843), 3 Hare, 35, 38 ; Johnson v Iloldsworth (1850), I Siin. (N. S.) 100. 
As to tlio nei'cssary ]iarties 111 an action to redeem prior mcumbraiicors, 
see p. 151, ante. 

(0 As to the position of sureties who have mortgaged their property by 
way of collateral security, see title (rUAUANTEK, Yol. XV., pp. 443, 513, 
522 ; compare ibid,, p. 515, note {g); and see ragn^ v. Compton (1837), 2 
Y. &C. (KN.) 457 ; Newton v. Fgmont (Earl) (1831), 4 Sun. 574, 584. 

(a) Wallare v. Frvrshcd, [ISinij 1 Dh. 801. 

(b) R. S. C., Ord Hi, ir. 8, 9, provides ior leprescntatiou where parties 
are iiuinerous, but in (hilHHi v. Pound (1890), 45 (’h D. 553, it was ludd 
that all the debentiiie-holders must be parties. It sieius, however, that 
representation orders will be made in sin*li a case (lUdrlield Sh'^dmdding 
and Fngvnveiing (5>. v. Jjondon and Fast ('oast Sleninship Co., [ 1895 J \V. !N. 
64); and in an action on beliall o[ lirst debentuie-bolders, a representa- 
tive of Bubaequent debenture-holders will bo appointed (WUcox & Co. (late 
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[larfcies to foreclosure by a prior mortgagee. A judgment creditor 
of the mortgagor must be joined if he has registered a writ or 
order affecting the equity of redemption (c). Where a partnership 
share is mortgaged, and by the articles of partnership the partners 
have a right of pre-em|)tion over each other’s shares, the other 
partners are necessary parties to foreclosure of the share ((?). 

501 . The mortgagee cannot in general foreclose part only of the 
mortgaged pro])erty; hence if several proi)erties are mortgaged 
tog(^ther, and are afterwards incumbered or disposed of separately, 
tlie incumbrancers on and persons interested in the equity of 
redciupfcion of each property are necessary jwties to the first 
mortgagee's foreclosure action (c). Ihtt a puisne mortgagee of one 
property can foreclose those behind him on that property without 
making the persons, who are interested in the equity of redemption 
of the otlier property, parties to his action {J ). 

502 . Where by bankruptcy (/;) or judgment (/i) tliere is an 
involuntary alienation of, or charge upon, the eijuity of redemption 
]Hii}dentc litCf the trustee in bankriii)k‘y or judgment creditor must 
be joined ; but under a voluntary alienation the assignee is bound 
without being made a party (?), though if the plaintiff wdshes him 
to ho hefore the court lie cannot object (/.) , and, if he has taken a 
](‘gal interest, lie should he a party so as to enable the court to 
direct a convey ance (/). 


W. II. Fox <£; ('0 ), Jlilder v. Co., [1903J W. N. 64) ; title COM- 

PAMES, Vol. V., pp. 385, 386. 

(c) lie Farbola, Ltd., TiltwLbKni v. Parboln. />/(/., [l(»f)9] 2 C3i. 437 ; SCO 
Cod (Earl) v. Jiusaell (1871), Jj. It 13 Eq. 210, disapjuoviiig J/t7fb*ed v. 

#(hlw(1869),L. It. 8 Eq 220, and holding that a judgment creditor is not a 
necessary until he has an actual oiiarge on the land; lor tins pur - 
]) 0 He he must now have registered a writ or order ; see titles E\E('UTion, 
Vol. XIV., p 72 , .Jluximents Ouders, Vol XVHI., p. 220. If the 
judgment Cl edUor legist ers Ins writ or older after judgment, he may bo 
joined before Ic/ieelosuie absolute {Re Purbohu Lid , lUovkhuni v. Ptoholo, 
Lid , su'pra) As to register counties, see fJohnnon v. iloldsworth (1850), 
J i:^iiii. (n. s ) lot), and title Heal Pkocertv am) Chattels Reil. 

{d) Redmayne /'’urif/cr (1866), E. K. 2 P^q. 467. As to partnershi]) 
generally, see title PakTxNEusjiii*. 

(<?) Rut if the two properties aie sulijcct to separute prior mort-gages, the 
puisne mortgagee ol botJi <‘aii icdcem one by itsidt, and then he may fore 
close the mortgagor as to that only (see p. 155, u/ifc), unless there is a 
right of consolidation in lesjicrt. ol the prior inoitgages (Ireson v. Deiin 
^1796), 2 Cox, PR]. C-as. 425 ; and see p. 151, ante), 

(J) p. 281, ante. 

ig) Wood V. Surr (1854), 19 IJcav'. 551. 

(h) Re lUubola, Lid., BUu'kharu v. Furbolo, Lid , supra. 

(i) Fades v. /kurw (1842), I Y. & (’. (Mi. Cas. 230, 234 ; see Garthv. Ward 
(1741), 2 Atk. 174, 175 ; Falvli v. Ward (1807), 3 (Ui. App. 203, 208. 

(k) (Campbell v, /lolyland (1877), 7 ‘ Ti. I). 166. Rut if, pending au action 
for redemption, the jiiaiuiilT transims his equity, the transferee is a neces- 
sary l>aity (fhhiiSOH v. Thomas (1819), 1 1 Heav. 501). As to assignment by 
the nioitgagee, see Barry \. Wrey (1827), 3 Russ. 465; Coles v. Forrest 
1847), lu Rcav 552 ; pp. 169 eh sey , ante. 

(/) Si' 0 *W Lnrfu‘i>ler {Bishop) \ 7 'a cm* ( 1805), 11 Ves. 194, 199. As to 
charuM' ol paities rcinUwl neieKsary by death or otherwise, see R. S. C.f 
i)rd. £7, IT. 1- 4; I'lariy Riaetk'e oi the ciupreiue (7>urt, 1912, pp. IIW 
$t seq. 
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503. A foreclosure action is conunencod either hy writ or by 
originating summons (m), A writ is the proper procedure where the 
facts are so complicated that it would be difficult to try the action 
satisfactorily without pleadings ; or whore disputes as to matters 
of fact or as to questions of priority are likely to arise, so that 
pleadings are required to ascertain the issues between the 
parties (n). Moreover, if a claim for payment under the covenant; 
is joined with the claim for foreclosure, it is necessary to proceed by 
\vrit(o). Where none of the foregoing considerations is present 
tlie action should l)e commenced by summons (u), and on a 
summons the mortgagee can ol)tain foreclosure or sale, and, if 
necessary, delivery of possession by the mortgagor (/>). 

504. Actions for fore(;losure in the High Court are assigned to 
the Chancery Division (r). If the mortgage does not exceed £500, 
the action can be brought in the county court of tlie district where 
tlie mortgaged property is situate (d). 

605. AVhere the mortgagee is suing for foreclosure only, the 
('laini is that an account may be taken of what is due to him on 
1 he mortgage (wliich must he specitically described) for principal, 
interest and costs, and that the mortgage may be enforced by 


{m) The juiisdiciion to order foreclosure or sale on summons is 
conferred by K. S. (>., Old. 55, r. 5 a, and apjdies to any mortgage, leg<il 
or equitable, including a charging order {(Jofien v. lieadell (1891), 91 
L. T. ,Io. 250). I'kis makes it unnecessary to ai>ply for accounts under 
K. S. C., Ord. 15, r. 1. AstoBUcli ap])hcationa, bcoaSwU/iv. J>a?’fc8 (1884), 
28 i'h. D. 1)50; Horton v. 23os80n (1899), 80 1j. T. 438 IJnt apparently 
loreclosure nm cannot bo ordered under the latter rule [JUalic v. Jlarivtf 
p885), 29 (Jli. D, 827, 0, A, ; liisscU v Jones (J880), 32 I’h. D. 035) ; Ihougli, 
il ordered, the order is iinal, aJid not interlocutory lor the purpose of 
appealing {Siniih v. J)avies (1880), 31 ()h. 1). 595, C. A.). Actions lor lore- 
closure m rcs])ect of difl'orent mortgages by the same mortgagor can be 
consolidated (K. S. C , Ord. 49, r. 8 ; ht*e Holden v. SilLstone and I)odwo}lh 
(\Kd andiron Co. (1881), 30 AV. K. 98). 

{n) It lias been questioned wlicther there is jurisdiction to decide dis- 
puted questions of lact {lleimish v. Whilene*/, (190HJ 1 I. 11. 38) on 
snminons ; but the matter seems to be one of convennMjce rather than of 
jurisdiction. As to priorities, see note (t), p. I, >2, ante. 

(o) R. S. C., Ord 55, r. 5 a, gives no jurisdiction to order jiayment on 
summons. As to proceedings on the covenant, see pp. 207 et seq., ante. 

(ft) If a Buiimions is the proper procedure the mortgagee will not bo 
allowed the extra costs of an action by writ (O'Kelly v. (Uilvcrhonse, [1887] 
\V. N. 36). A claim for personal payment jusliiics j)roceediiig by writ, 
(wen though immediate payment is refused (Jtroohinq v. ISkewx^ 

Ij. T. 73 ; and see Johnson v. Evans (1888), 60 L. T. 29). 

(6) R. S. 0.. Ord. 55, r. 5a. As to claiming posscx^ion only, see p. 151, 
ante. It is no ground for proceeding by writ t hat a rcicoiver is claimed, 
smee the appointment can be made on summons (Gee v. Bell (1887), 35 
('h. D. 160 ; Barry. Harding (l^Sl), 36 W. R. 216 ; O' Kelly y. Culverhousey 
supra: Weston v. Levy, [1887] W. 76). 

(c) R. S. C., Old. 55, r, 6a. Judicature Act, 1873 (36 & 37 Viet. o. 66), 
8. 34. As to jurisdiction, see title Equity, Vol. Xlll., pp. 65, 66. 

(d) County Courts Act, 1888 (51 & 62 Viet. c. 43), s. 67 ; see*notc (k), 

р. 232, ante ; title County Courts, Vol. VIIL, p. 444 ; and see ibid., 
p« 432, as to the application of the Judicature Act, 1873 (36 & 37 Vict, 

с. 66) ; and see title Mator’s Court, London, Vol. XX., p. 286. 
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foreclosure W. If the is to l»avea sale by tlui 

court, lie ^\ill claim foreclomro or sale; but tlioiijj^li foveclosuro 
only is claimed, ilin court may direct a siilo( /). If the mori- 
fjjagee is in posschsion, bo will ask for an iiccount of rents anrl 
profits received and for tlie allowance of any sj)ecial (jxpenses (//). 
If the mortgagee is not in possession, and there is likely to be 
any difilculty as to obi. lining possession, be may claim also 
delivery of ])oss(‘ssion (/<), but this is not necessary (?)• An action 
for foreclosure and for delivery of possession is not an action for 
recovery of land within tlie meaning of tlui Hides of tl e Suiireme 
dourt, and is therefore not subject to the special procedure prescribed 
for such actions (/.)• 

The iiiorlgag(‘e may also inedude in tlui writ a claim for jiayment 
under the covenant in the mortgage deed(/); amf if lu' has com- 
menced an action of fon'closnre in the (’hancery Division lie 
should not at the same lime sue in the King’s liench I>ivisinii on 
the covenant, since this relief can he obtained in the foieclosure 
action, and if lie does so tlie. latter action will be stayed (m). 

Jf the moi tgagee is suing to eiifoi ce by f(>r(‘closure or sah^ a cliarge 
created by d(^])Osit of title dt*eds, whether accompanied by a 
memorandum or not, or to entorc<; by sale a cluiige or eciuitahlo 
lien, ho will claim in the llrsL instance a declaiaiion that he is to 


(c) The niorlgaaee should .sue on all the inoj1ga«»(‘S and liiilhor charges 
he niay have ; il one is overlooked, th(‘ a(Uion cannot hv ovlended to it alter 
01 del ior loreclosure losw, hut a liesh a(‘tiv)ij on all tlu' mortgages and charges 
can he hroughi {lUiLe v. French, 11!H)71 l fh. 428) 

(/) Se<i II S. C , Appendix A, l*art 111 ,ss. 1, 4. And ns to jurisdiction 
to order a sale, se(‘ p 274, anip 

{(]) As to what c^pen.^es nni<t ho asked for, see jip. 2117, 2110, aide. It 
is not necessan to ask lor all that, is iequii(‘d on a ^Mit, the elaiin 
can be unifililied in the slateinent ot el.iiin ; hut a summons sliould ask 
lor relief as compieli<‘n,sively as a statement of claim 

(h) But il ]) 0 ^se,sMon only is claimed, the procediin* is hy a<‘tion for 
recovery of land: see IL S Ord. IS, r 2, see tilh* Lamjhhid am) 
Tj:nat<'j, Vol AVI II., p 558, and j> 151. oniv 

(i) An action tor foreclosun* includes a claim for pfjs.'-es^-mn, ami didivery 
of ]K)s.<essioii may he ordered as against tlu' mortgagor though not asked 
loi by the ^M’lt or siimmons [Monvhpfsivr and Lifctjiool lUnd v. Farhinfion 
(IS.Stl), 00 L. T 258), mdw'ithsiamhng that the mortgagor (hies not a])p(‘ai 

V. Fdgar (18S0), 54 L. T. 574 ; J at 071 v TifnrU (1887), 50 L. T. 483 ; 
hed y. uijtjdegaif 37 i h 3). 42). The order may he made after 

loieclosure absolute {Keith v. J)ay (18HS), 30 t’h. I). 452, C. A.), althougli 
not asked tor by the summon^* (Jeukms v. liidghg (1803), 41 W IL 585). 
ilut delivery of jiossession will not he ordered ex ptnle where not asked ior 
hy tlie wilt or summons (Le Bas v. Grant (1805), 04 L. ,]. (cii.) 308). 

(h) n 8 (\, Ord. 18, r. 2. 

(/,) Djfinovd V. ( 'ioft (1870), 3 t’li. 1) 512 ; Farrer v. Lacy, Uaitland iS: Go. 
(1885), 31 LJi 1). 42, C. A. But this claim cannot bo specially indorsed 
under B. S. (\, Ord. 3, r. 6, so as to enable summary judgment to be 
obtained umk-r U S. 0., Ord. 14, r. 1 (a) {Hill v. I^idehotto^n (1882), 47 
1.. T. 224 ; imhnl-Tcrry y. Carver (J887), 34 (I 1 . D. SOti) ; though if the 
defendant does not appear judgment may be signed uniler K. IS. 0., Ord. 
13, r. 3 (Ihsfteii y. Jonea (1880), 32 ('h. I). 635). As to judgment under 
E *S. C., Ord. 13, r. 3, or Ord. 14, see title Judgments and Ojideks, Vol. 
XVIII, ^)p. 184. 186, 190—104. 

(m) Poulell (Karl) v. Etll {Viseouni), |1893] I Oh. 277, C. A. ; Williams 
v. IJvnt, 1 1905J 1 K. B. 612, 0. A. ; eoniray it seems, if the foreclosure action 
is by summons ; see note (&), p. 283, awU, 
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be considered as a mort; 2 [aj^ee, or that he is entitled to a charge or 
lioi, and will tlieii go on to claim an account and the oiiforcenient 
of the scjcurity (u), 

506. WIkui the action is commenced l^y writ, a sinumons for 
directions is taken out, and on this ])leadings are orderj!d(o). The 
statement of claim should allege the following matters: — 

(I) The mortgage deed ( 2 >), sotting out (i.) if personal payment is 
claimed, the covenant for payment (q), or, if there is no covenant, the 
circumstances giving rise to the liability; (ii.) the nature of the 
security, whether for a sijigle advance then made, or also for further 
advances, or to cover a cuiTont account, or otherwise; (hi.) the ])ro- 
jKU’ty mortgaged, taking carci, if delivery of possession is claimed or 
wull be required, to descriljo the pro})ertv in accordtince w’ith the 
mortgage deed, since the description will l)e repealed in the judg- 
ment and will he the basis for a writ oE possession (r) ; liv.) the 
jaoviso for redemption ; (v.) any stipulation for leaving the loan for 
a term, and any s])ecial stipulations as to expenses which may affect 
the taking of the accounts ; and (vi.) the mortgagor's covenants, if 
default consists in the bieach of any of them. 

(*2) AVliero there has ])e'en a transferor devolution of a mortgage, 
the i)lainiiirs title to the mortgage ; and similarly, any dealings 
with or dovolntion of the equity of redemption, so as to show in 
what capacitiies the various defendants are joined («)• 

(II) The default under the proviso for rGdom])l)ion which gives 
rise to tlio right of foreclosure!/); generally, this will bo a state- 
ment that the del)t is still owing at a date sul)sequGnt to the day 
Ihed for redemption. 

(4) If the loan is for a term, and the action is hrouglit within the 
term, the hi each of coseiiant or other default which acc delates the 
right to bring the action (a). 

(5) Any matters wdiich aifect the amount due to the mortgagee 
(or the jiiirpose of foreclosure, such as, w'herc the moitgagor is 
hnnkni])!', the fact that the mortgagee has valued the s*'cuiitv ni 
Llie baiiKi U|)tcy (a). 

(?i) S('.“ Marshidl v. Sfucwsbiivif (1875), 10 ('li. Ajq). 250, 254 ; see 
U 2iH, '(iort 

(o) It. S. Onl. ;U) li lorcclosiire is onkM‘<*d in cliuinOfM’s (ni the 
suininons tur (liu‘.cMons iii tlio ])res#nK*c ol the deiendant and he does not 
oltjeel, he Ciiniiot o))jec*t aftciwaids (IIoi'ton\. SO L. T. 435, 

A ), though the jiinsdietion to do so is donhthil. As to |»loadiugs m a 
di'bentun^-holder s action, see title Oomcanhis, Vol. V., p. 380. As to 
tiling ol statement of claim wduMo dotendaiit docs not appear, see 11. S. 0.; 
Onl. 13, r. 12. As to pleailing generally, sec title PLi.Anixo. 

(/h \Vliere tlio se<;urity is by registered charge on n'gistered land, the 
registered ehalg(^ and the contemporaneous deed of mortgage (if any) 
should both be stated; but it foreclosure is oideieil on the unregistered 
mortgage alone tlic register can be rectified by cancelling the charge (Ikey- 
moath v. fhiw, 1 190S | 2 (Ih. 109). 

iq) Law V. Philhj (1887), 50 L. T. 230; Weiheied v. CW, [1888J W. N. 
105. 

(r) Thpine v. Sarh, [1891] 2 Oh. 79 ; see p. 289, post 

(fj) See pp- 145 et seq., ante. , 

(t) See pp. 71, 114, 121, 122, ante. 

• Om) See p. 114, ante. 

(a) SanguinetU v. StueJeey's Banking Co, (No. 2), [J896] 1 Ch. 602. 
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(6) Aliy matters \Yliicli alfet tlio of the accounts; sncli 

as, whether tlie mortgagee is in possessioiuM, and whether lie 
lias incurred any special oxpendiiaro for iinproveinciits, costs, or 
otherwise, which cannot ho allowed without special direction. 
WlKuiever, for the inorlj[;ap;co’s protection, it is necessary to ask for 
the insertion in the oidei (»f special directions as to inquiries and 
allowances, a ctise for these should appear on 11 le pleadings (e). 

(7) If the actifui is Drought to enforce a charge l)y (lepo«<it or an 
equitable li(‘n, the circumstances giving rise to the chaige or lien 
must he stated (<I), and such of the foregoing matters as are 
relevant. 

607. The defence is subject to the general rules of pletiding. 
So far as it is intended to contest any of the allegations in the 
statement of claim, the defendant must s])ecilically either den}’ or 
refuse to admit them (<?), and tlie success of Jiis defence wiU deqieiul 
on w’hethor tlie plaintiir is able to ])rove such of the allegations 
denied or not admitted as are essential to his cause of action. It 
any question of priority arises as between the ])laiiitiii‘ and other 
incumbrancers, or as between defendants, these also should appear 
in the defences. 

508. Where the action is cominencc'd by writ, tlie evidence at 
the trial is usually by affidavit; if iht're is any serious dispute 
as to facts, it is ('ither entirely oral, or tlie deponents are cross- 
examiiied on their affidavits ( /*). Strict proof of the exc^cution 
of documents is usua-lly rendered iiniu'cessary by admissions in 
the pleadings, or under notice to admit, and the issues raised by 
the pleadings show what dociiiiu'nts ar.d fa.cts must 1)0 jirovod. 
The originals of the mortgage deed and other relevant dociimoins 
must bo produced in court, and, in the case of registered land, 
an official certilicate tliat there is no entry pre\eiitiiig an order for 
foreclosure (y). 

509. Wliere the action is comnuuiced ]>y snmmons the evidence 
is by affidavit, and at the lirst liearing of the summons before the 
master tlie. ])laintift’ proves such of the mailers as it voiihl be 
iK^oossary to iillego in a statement of claim. The mortgag (3 deed 
and otlier relevant documents should bo made exhibits, but their 
(xeention need not be strictly proved (//). 'Die (If'h’iidants lluMi 
have the opportunity of filing evidence in reply, and if any of the 
l)!aintiff’s documeuts are conf(‘sted lie must pinve tlu'in strictly. 


(h) 'riic oruisHioii to state this inay jifl’eet the mortgagee’s right, to costs 
{JiiH'nitnjlod V. Tlanvood (18^5), 'J’urn. & K. 477, 485). 
ir) See j>]). 2IJ7, 240, ante. 

(//) See ]>, 78, ante. 

{e) M. S. ^>r(]. 10, r. 17 ; aiul generally, a-s to molioii for judgment in 
(leiauU of deieiico, sec title Jud^jMEnts and Oudkks, Vol. XVill.,pp. 180 
H uq. ; or on ot]i(*r grounds, sec ihul, p. 194. As to pleading generally, see 
title PLsaujNG. 

(f) See title Evidence, Vol. XIII., pp. 484, 669, 620. 

ig) See p. 274, mte. * 

(A) As to proof of the amount advanced, see p. 223, ante. 
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510. If the defendant does not ai)pear(z), the plai]Uiff ranst 
prove the execution of the mortgage deed and the default of the 
mortgagor, and also the amount due to him under the security, 
including any sums otluo- than principal and interest, such as 
expenses of repairs and costs of litigation outside the foreclosine 
action, and, if he is in possession, he will have to account for rents 
and profits received (A). 


Seii-SEcr. T . — The Order, 

(i.) Aecfitn}fs and [nqnirns. 

511. Tlie order made, in a foreclosure actii-n directs, in the 
first instance, that llio necessary accounts sluill he taken, and 
any inquiries made ^^liich are essentud to taking the accounts or 
required for ascertaining the rights of the pavtu‘,s. If the action is 
by w'nt and claims personal payment, two accounts hav(i to bo taken, 
hince tlie sum recoverable oji the cov’enant for ])ayment and the sum 
which must he paid as the price of redemption are different. 'I'lie 
I'ormer sum is Inn ibid to pvincijial and interest, and to so much of 
the costs of the action as w'ould have been incurred if it had been 
hrouglit for payment only (/); accordingly the covenant account is 
ot pi‘inci})al and iiiti^rest, and there follows judgment for the amount 
I'erlilied to he due and for tlie apjwtioiied taxed costs The 
Litter sum does not include expenses which tlie mortgagee is 
('iitjil<‘il to charg(^ against tlie mortgaged ])roperty but winch are 
not jiaAahle by the leovigagor personally (??). The mortgage account 
is an account of wlial is duo to the plaintiff uiuha* and by vivtiu^ of 
Ins mortgage, and for his taxed costs of the action. In taking this 
r.cc.ouni, anUhiiig wliicli lias been recovered under tlie. ordia’ tor 
j):iymeiit is deduett'd and the balance due to the plamtilT is 
ccrtilied (u). If then' is no claim for ])jUKonal payment, only 
the mortgage account is directed to ho taken (p). 


( i) If tlie defendant apuears to tlio writ and delivers a defence, but does 
mil, appf^ivr at tbe tiial, ii. is not uecossaiy to produce an allidavit of service. 
oi iioiioe trial (Jhiird v. Et(d Kidiiuj Club and Racecourse Vo., [ISbl] 
\V. X. J44). 

ik) S'cc pp. 108, 210, ante. 

[1) Fancr v. V./fcy, ilortland ib Co (188o), 31 CL. J). 42, C. A. 

{vi) 11 the auiouiit of debt and interest is proved, a>linitteil, or agreed lo 
ai Uic ti’ial, tlie mortgagee is entitled to judgment for immediate payment ; 
(’ilitTwise an account is taken, and he is emit led to judgmeul i'or pay- 
ment immediately tbe amount is eertified ; but the judge has a discretifiu to 
.allow lime lor sjiecial reasons .shown (Insione v. Elmdie (1880), 54 L. T'. 
'i 30), and a month is a icasonablo al!owaiK.e {Farrcr v Lucif, HarUand d’ ('o , 
supra , see lorm of judgment, ibid., p. ol) thi motion for judgment 
in deiault of ydeading, iiiiniediale jiaymeiit will not lie directed if the stat(‘- 
ment of claim asks tor an account (FaithfaJl v. Woodlcu (]889), 43 Ch. 1). 
287). As to form of judgnieiit. where the debt is payable by mstalmciits, 
See Oixetiough \ . 7/ifflcr ( 1880), 15 ill. I). 03. As lo arrears of interest 
recoverable,' see tille LiMiTvrioN of Actions, Yol. XfX., p. 101. 

(a) See p. 231, ante. 

(0) Lee V. J)unitjonl (1884), 54 L. J. (on.) 108 ; 3 Scion, Judgnfeiits ami 
Oiders, 6th ed., p. 1808, For form of certificahs see iJanieU’s Ciiaiiceiy 
h>>rms, 5th ed., p. 77 1. 

(p) 3 Setou, JudgmentB and Orders, 6ih ed., p. 1895. 
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Tho order contains no din‘cti<ui with respect to “ Just allowances.” 
These are made in taking the account without express direction (q). 
But any matters of special expenditure w'hich would not be included 
under this liead must ho specially allow^ed, and if tlie amount is not 
proved an iiujuiry as to tlj(3iu will be directed (?*). Tbo amounts so 
allow'od are added to the mortgage account. 

If the inortgiigcje is in possession, the order directs an account 
of rents and ])rolils received l»y liini or by any other ])ersons by liis 
ord(T or for liis use, or wliicli without his wilful default might luivo 
b(‘en so reet'ived (-s-). The amount due from liim on tliis account is 
directed to be deducted from tlie aggn‘gate amount due on the 
nK)rtgiig (3 account and the balance certified (f). Tlu' order also 
contiiiiis a direction for any fiuther accoiuits end inquiries wdiich 
th(3 circumstances rt‘(|uire, such as an account of proceeds of sale 
of part of the property; an in(|niry as to dot<Tiora,tioii in value, or 
loss through an improper sale.; and an inquiry as to jiriority of 
incumbrancers (a). 

Where the account is agreiul, or is so simi»le that th(3 sum can be 
ascertained in eouri, an order may be made w'itlioiit directing the 
amount to be ascertained by certificate of a master (n). 

(ii ) Foifdofuitr NiSi. 

512 . In a forecloHuro action by the mortgugi^e, against tlie 
mortgagor alone, tlie order usually allow's six months from tlie date 
of the master’s corliticate as the piTiod witliin which the delfuidant 
may redeem (M. The. ceililicate calculati^s fiirthm' iiil(‘re.4 for six 
mouths from its date and fixes a time, on the. day at the cApiiation 
of the six months, and a place — usually a room at the Jioyal Cloiirts 
of Justice— wduai the aggregate sum made up of the ci'rtilied 
balance and the furtli('r interest shall be ]aiid (ch The order directs 
that upon payment of this sum at the time and ])lace ai)pr)int('d, tlie 
]ilaiiitiff shall reconvey the mortgaged jiroperty free fi‘om meum- 
hrances created by him or persons claiming under liim, and 
deliver uj) the title deeds to the (lefendaiit or as ho apj)oints; 
])ut that in default of jiayment tlie defiaidant is to hv. fore- 
closed {(I), Tims the order is not an absolute ordiir for fore- 
closure, hut only for foreclosure that is, unless the di'Eeudant 
redeems. If the mortgagee applies for possession (c) the order will 


iq) \l .S, (\, Old. 3:J, r. 8. 

(r) As to vvlicn tins is necessary, .see ]) 240, tmte. 

(h) As to wilful default, see p. 108, ante. As to faking the account with 
lests, see p. 220, ante, 

{t) 3 Selou, Judgments and Orders, Ctli ed , p. 1057. For form of 
eprtifi(*ute, st*e DanielPs Cluiiieery Forms, oth ed., p. 774. 

(h) Foi special accounts and nK|nin(iS, see. 3 Seton, Judgments and 
Orders, Oth ed , 1057 -190.5. 

(a) Jhifi, pi). 1897, 1K99 

(b) 'riie 1110 ] Igagor is not emtilk d lo reiJeem liefore the appointed day on 
payment ol i)rnu'ipiil, and intei<sl, till payment, and ooAUiffill v. Kowlands, 
[18971 2 Oh O. A.) As to the rase of an infant mortgagor, see title 
JNFAN'm*AM> rillLDUlON, Vol. Wll , |) 143; ]>. 29 f, 

(r} See iorm <if certificate, OanicH's t Chancery Forms, .5Lh ed., p, 771- 

(d) 3 Seton, Jinlginents and Orders, 6th ed., p. 1895. * 

(e) As to when an order for possession can be made, see p. 284, ante. 
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direct the mortgagor to deliver u]) possession to l)im, and there will 
be a schedule (l(^scri])ing the property as in the parcels in the 
mortgage deeds (/’). Application for possession can also bo made 
sLibseqnenily (//). 

513. Where the action is brought l)y a first mortgagee against a 
second moj-tgagee and the mortgagor, successive ])eriodH may bo 
allowed for redem])tion, and in that case the first right of nulojup- 
tion is given to tlie set'ond mortgagee, and in default ha is fore- 
(*losed(/<). The ])laintin‘'s subsequent interest and costs are then 
computed and taxed, and a fui’tlier three months may be allowed for 
the mortgagor to pay the original and additional amount, and in 
default he also is foreclosed (/). Tliis completes the foreclosure 
contemplated hy the action. Ihit if the seciind mortgiigc'O redi^ems, 
the action becomes one of foreclosure between Inm and tbo 
mortgagor ; suljsequent interest is comjmted on the amount paid 
to the plaint ill’, and the ordinary account is tahen of the second 
mortgage. The amount paid to the plaintiff, with subsequeiib 
interest, and the amount certified to be duo to the second mortgagee 
under his mortgage ami his costs, give the aggregate sum at whidi 
the mortgagor can redeem witliin three mouths, and in default he 
is foreclosed (/.’). Thus the result of the action is to clear the 
property of all incumbrances in favour of one of the parties to it, 
either the first mortgagee, the second mortgagee, or the mortgagor, 
according as the riglits of redemption are exorcised or not. The 
Ruccossive rights were formerly worked out on tlie same principle 
where there were tliird and sulisequent mortgages, and the pro])erty 
was in tlie same manner cleared of all incumbrances (1), but now the 
exc( 3 SsivG comjdica/tion of such an order, and the delay consequent on 
successive redemptions, is usually avoided hy giving only one time 
for redemption to all tliojmisne incumbrancerH with lil)eity,on a,ny 
of them ledeoming, to ap])ly to detenmno their riglits uiicr se (m). 

614. A puisne incumbrancer may limit his action to foreclosure 
against incumbrancers subsequent to himself and against the mort- 
gagor, and, ill this case, tlie prior incumbrancers aie not afiected by 
the order ; it opeiates only on the equity of redemjdion subsequent 

(/) 3 Setoii, Judgments and Orders, Otli cd , pp. IHtt'), ISlUi. As Di 
initorciiig the order by writ of possession, see title lixEeuTioN, Vol. 
AIV., p. 76. 

((/) Keith V. Day (1S8S), 31) Vh. D 452, 0. A. 

(h) If tlie moiigagor is baiikiupr, and the mortgagee has valued his 
se(‘urity, the trustee in haukiuptey is entitled to ndeem at that value, 
and the order must show this (Knowlen v. JHbbs (IRSU), 37 W. 11. 378). 

(0 But the soeoiid iiiojtgagec must be foieelosed absolutely before pro- 
ceedings are taken to loreelose the mortgagor {Whilheead v Lyall (1856), 
8 De (t. M. & (i. 383, (J. A. ; irW;.s/rr v. Patleson (1884), 25 Cli. D. G26). 

{Ic) 3 Soton, Judgments and Orders, 6th ed., p 1671‘. 

{1) See Jngoldsby V. Riley (1873), 3 Seton. Judgments and Orders, 6th ed., 
p. 1980.' As to the order of ledeniplioii where the })lainti£f is a mortgagee 
who has consolidated his mortgages, and the equitie.s of redemption of t he 
properties are m the hands of diilereiit assignees, see Ikcvor v. Lnckt Beeror 
V. (1867), h. H. 4 Eq. 537 ; Loveday v. Chapman { 1 875), 32 689. 

(w) See p. 290, post. A puisne mortgagee by voluntarily submitting to 
foitJolosure does not noo(‘ssarily lose his lemody on the covenant against 
the mortgagor ( IFortA-taj/Zoa dm Co v AbhoU, [1910J 1 Ch. 588). 

ll.h. — XXL k 
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to such prior incumbrancers, and as regards this it is framed in the 
foregoing manner Each incumbrancer subsequent to the 
plaintiff, and also the mortgagor, must redeem or be foreclosed ; so 
that in the result tlie projicrty is clear of the plaintiff’s, and all the 
subsequent, incumbrances (e). 

All action by the second mortgagee to redeem the first is in 
effect an action of foreclosure against the incumbrancers subsequent 
to himself and against the mortgagor. As regards the first mort- 
gagee, the order is the same as that made in a rechiniption action (;)). 
The account under the first mortgage is taken, and, if Lhe plaintiff 
redeems, the order then proceeds, as in a foreclosure action, to give 
the subsequent incumbrancers, and ultimately tlie mortgagor, tlie 
chance of redeeming, and in default they are successively fore- 
closed (</). Thus, if the plaintiff redeems, and is not in liis turn 
redeemed, he obtains the property free from incuinbrances, at the 
price of the aggregate of the first mortgage and his own. If the 
plaintiff docs not redeem, the action is dismissed with costs, and 
this means that he has to pay also the costs of the mortgagor (r). 
In an action by a mesne incumbrancer against pi-iorincinnbrancers, 
the right of redemption is given to the mortgagees subsequent to 
the first in succession, and thus all mortgagees ])rior to the plaiiiLiu' 
must redeem or be foreclosed ; after redemption by any one of them 
those subsequent to him must likewis:*e redeem or l>e foreclosed. 
J)ut if tlie plaintiff fails to redeem, the action is dismissed. If he 
redeems, then the successive rights of redemption, with foreclosure 
ill default, are continued as in a foreclosure action («). 

515. But the rights of redemption are not always preserved in the 
foregoing maimer. The mortgagor himself is not entitled to any 
further period for redemption beyond the ordinary six months 
because lie has incumbered the equity of redemption (0 ; and when 
questions of priority arise between incum))rancera which do not 
affect the plaintiff, these need not be determined in his presence, 
and hence, to avoid doing so, only one period of redemption is fixed 
for all the incumbrancers and ihe mortgagor, and the order is 
made without prejudice to the priority of the incumbrancers utter 
se (ti). Similarly, where they, or some of thorn, do not appear, 
or do not put in a defence, only one period is allowed, since to do 
otherwise would be to fix their priorities in their absence (a). 

(n) Bose v. Bage (1829), 2 Sim. 471 ; see p. 289, ante. 

(o) See p. 289, ante. 

(p) See pp. 1 53, 1 54, ante. 

(^) Jackson v. Brettall (1795), 3 Scion, Judgments and Orders, 6th ed., 
p. 1982. 

(r) Belly v. Wathen (1849), 7 Ilaro, 351 ; Hallett v. Furze (1885), 31 
Ch. D. 312 ; and seep. 154, ante 

(«) Buherley v. Warmg (1776), 3 Seton, Judgments and Orders, 6th 
(m 1., p. 1982. If the action is dismissed, the plaintiff is foreclosed ; 
queere whether the foreclosure of the prior mesne incumbrances remains 
operative. 

(t) BlaUv. Mendel (1884), 27 Ch. D. 246, 248. 

(«) BmUeit V. Bees (1871), L. R. 12 Eq. 395 ; General Credit and Discount 
Co. Gkgg (1883), 22 Ch. D. 549 ; Lewis v. Aherdare and Blymouth Co. 
(1884), 53 L. J. ^CH.) 741 ; Tufdnell v. NichoUs (1887). 56 L. T. 152. 

(tf) Doble V. Manky (1885), 28 Ch. D. 664. It is the same whether the 
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And generally the practice now is to fix only one iwiriod of redemp- 
tion (b) ; but subsequent incumbrancers, if their priorities are 
proved or admitted (though not the mortgagor), can obtain successive 
})oriod3 on showing a case for this indulgence (c). If any of the 
defendants redeem then* is lihei'ty to apply, and their respective 
rights will bo worked out without notice to the plaintiff (d). 

516. In ail action for foreclosure of an equitalile morti^a^^o 
by dcqiosifc, the order is iirc'faced by a declaration that the plain- 
tiff is entitled to be considered as a mortgagee of the premises 
eonijirised in the decuis (c); the usual accounts are directed, and in 
default of payment tlie mortgagor is foreclosed ; and there is a 
direction for conveyance of the projierty to the plaintiff (/). 

517. An order for foreclosure requires to be stamped as though 
it were a conveyance on sale (//), and the value for that purpose is 
the amount of the mortgage debt or tlie value of the property, 
whichever is loss (h). 

(iii.) Sale. 

518. Where the primary remedy on a security is foreclosure, a 
sale may he ordered under the statutory jurisdiction ; in other cases 
it is ordered under the general jurisdiction of the court as the 
apjiropriafce way of enforcing the security (i). An order for sale in 
lieu of foreclosure follows the form of a foreclosure order in pro- 
viding op])ortuiiity of redemption to the mortgagor. There is the 
usual ordcu* for accounts, and the direction for reconveyance to the 


fitaionient of claim alleges that the defendants are entitled,” or only that 
they ” claim to be entitled ” to iuciimbrancos {Doble v. Mundey (1885), 28 
(!h. D 604); SmtiheU v, Ilesketk (1890), 44 Ch. D. 161, 164). Where a 
sale is ordered, only one time is allowed for redemption if the margin for 
subsequent incumbrancers will be small ((Mpps v. Wood (1882), 51 L. J. 
(Cii.) 584). 

(h) Smithy. Oldivq (1884), 25 Ch. i). 462; Plait v. Mendel (1884), 27 
Ch. D. 246, 248; Smithett v. Ilesketh, supra. For forms of order giving 
one period for redemption, sec 3 Seton, Judgments and Ordc^rs, 6th od., 
pp. 1896, 1904, 1965. Formerly the allowance of successive periods w'as 
usual (Lewis v. Aherdare and Plymouth Co. (1884), 53 L. J. (Cii. ) 741), 
except in the case of judgment creditors (Stead v. Banks (1852), 5 
l)e (r. & Sm. 560 ; Bates y, llillcoat (1852), 16 Beav. 139). 

(c) Platt V. MendeJj supra, at p. 249 ; see Mutual Life Assurance Society 
y. Langley (1884), 26 Ch. 1). 686 (one additional period of three months 
allowed) ; Berllin v. Gordon, [1886] W. N. 31 (one additional period of one 
month ; the mortgage was ol a reversionary interest likely to fall in soon) ; 
Smiihdt y. Uesleth, supra (two additional periods of three months). 

(d) Young y. Jarvis (1892), 3 Seton, Judgments and Orders, 6th ed., 
p. 1897. 

(e) Parker y Sidney, [1879] AV. N. 135. 

(f) Lees y. Fisher (1882), 22 (]h. 1). 283, C. A. ; 3 Seton, Judgments and 
Orders, 6th od., p. 2042. 

(g) Finance Act, 1898 (61 & 62 Viet. c. 10), s. 6, which is declara- 
tory, and foreclosure orders made before the Act must bear the conveyance 
on sale stamp in force at the time of the order (Ee Lovell and CoUard's Con^ 
tract, [1907] 1 (^h. 249 ; compare Inland Revenue Commissioners y. Tod, 
[1898] A. C. 399). As to stamp duty on conveyances on sale,' see title 
Sat.13 of Land. As to stamp duties generally, see title Revenue. 

* (h) See Huntingfon v. Inland Revenue Commissioners ^ [1896] 1 Q. B. 422. 

(i) See pp. 272 etscq , ante. 
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mortgagor if he pays the sum certified to lio duo ; but then, instead 
of directing foreclosure, the order directs a sale, payment of the 
proceeds into court, and aj)idication thereof in satisfaction of the 
jdaiutiff’s debt, llnloss a sale of the wliole is nei‘-ossai‘y, or is 
desired by the parties, the direction is to sell tho projievty or a com- 
petent part thereof : if, atlor sale of ilio whole, there is a dciiciency, 
the right of the morlgage(‘ to sue for tlio balance is ])reserved (/» ). 
The order directs hetlua* the sale is to he made witli the approbation 
of tho judge - that is, in court— or out of court, and, in the latter case, 
to what (ixieiit it is to be subject to the control of tho court; for 
example, in fixing the reserve ])ric(' and the aueijoneer's remunera- 
tion (/) ; it may direct who is to have the conduct of the sale, or this 
maybe k'ft tol>e determined in chambers (/«) ; and where tlu^ sale is 
being onk'n^d against the wdsli of the first mortgagee, tho order Aviil 
nsiially direct ])a.\iJient into court by the mortgagor or subsequent 
incumbrancers of a sum suHieimit to protect the first mortgagee 
against loss, either in respect of costs or of insufficieiicv of jirice (/?), 
and ill the like case the reserve jirice may be fixed so as to cov(a* 
the mortgage difiit and costs (o). If the sale is not effected, thou 
foreclosure wall follow (//). 

Tf there are several ineumhraneers and an immediate sale is 
desired by the jiarti(‘s, or is neci'ssary, tho order wall direct an 
impiiry as to incun dirances, an account of tho amounts due, and 
an inquiry as to priorities. There is then an order for sale, and 
direction for the jirociasls to he pai<l into cimrt and applied in pay- 
ment of tlie incn!iil)raTK*i‘S according to tluar jiriorities ( 7 ). 

519. Where llio security is an eipiitalile cliarge eaititling tlie 
mortgage, e to fori'closure - such as a mortgage by deposit of title 
deeds — and sale is direcleil in lien of forc'closure,. the order follows 
tho form of a foreclosure order under such a security (r) in declaring 
the charge, tlircctiiig an account, and giving tlit‘, mortgagor oppor- 
tunity of r(Mleeming. It ho redeems, the deeds are to be handed 
back to him ; in ddault, the direction for sale folknvs(.s). 

Where the seemrity is an eijuitahle charge conferring no right to 
foreclosure ( 0 , or an eipiitahle lien, such as a vendor's lien (a), tin* 
order declares the lien, and directs, wlien^ necessary, accounts and 
inquiries, and sale on non-])ayment of the amount due (a). 

(A) See 3 Scion, Judgments and Orders, Cth cd , p. 1011. 

(0 Ihiil.i p. 1015 ; see p. 270, ante. 

im) 3 Seton, .ludgincnts and Orders, 6t.li ed , pp. 1014 —1016; see p. 276, 
ante. As to sale, of land generally, see litle Salk oi' Land 

(ii) 3 Selon, Judgments and Oidera, 6th ed.,i)p. 1012--1915; see p. 276, 
ante 

(0) 3 Se^m, Judgments and Ojders, 6th ed., p. 1915. 

(p) Ibiii , pp 1013, 1914. 

(7) p. 1012. 

(r) See p. 20!, ante. 

[fi) 3 Seton, Jiidgnicnts and Or<lers, 6th cd., pp. 2045, 2047, 2040. As 
to the premise^ eoiuprisod in 1 lie sale, see Simmons v. Moniagua, [1007] 1 
1 It. 87 ; as to vesting tho niortgagor’s estate in the purchaser, see the 
'J’nifltee^et. 189.3 (56 & 07 Viet. <•. r>3), s. 30 ; title Sale op Land. 

(1/ See3S(‘ton, Judgments and Orders, 6th ed., p. 2049; p. 272, ante. 
A^ the ordi'i* for s.ile in a duhenture-holder’s action, see title CoMPANiiiS, 
Vol. V.. p. ,384 

(a) 3 SetoD, Judgments and Orders, 6th ed., p. 2290. 

(a; Or tho amount requued is ordered to be raised by sale or mortgage 
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Sub-Sect. 8.- -Foreclositre Ahsohte, 

620. Upon non-payment, of the amount ccrtilied to he clue at the 
time and place preserihed, the mortgagee is entitled to an order for 
forecdosiire ahsoliite as against the person or ])ersoiis in default. 
The order is obtained upon motion or summons (,/>), and tlinro niusL 
1)0 an affidavit made by tlio mortgagee, or, if ho attend'd l}y n,n 
agent, by such agent, of attendance at the prescribed time and 
]ilace and non-payment of the money (c), and also an affidavit by 
the mortgagee, or l)y all tho joint mortgagees, of non-payinent since 
the appointed time {d). 

621. Tlio ordt'r for foreclosure ab^^okito recites the order for an 
account in the order the corlillcaie Hllo^^ing the sum found 
due, the time and place appoint'd for payment, and tlio e\idenco 
of attendance hy the plaintill' or his agent and of non-payment ; and 
orders that tlie mortgagor, or other defmidant against wlioiu it is 
made, shall tliencisforth stand al)SoluLely debarred and foreclosed of 
and from all eijuity of redemption in the morigagetl premises (c). 


(3 Seton, dadgn^ail.s and Orders, (Jtli ed , p. 205 1) If tlie cliarge is on 
the estate of a Paiaiii in tail, he may he ordered to execute a disentailing 
deed (Lewis v. Duncomhe (1855), 2o' Jieav. 398); and see note (/i), p 99, 
anic 

(b) If tlio ordc'i* is made on motion, the matter is not mentioned to tJic 
court unless there lias been some irregulnrity preventing the motion from 
being treated as of eouise ; counsel hands his huet duly indorsed tf> tin* 
legistrar But usually it is made ou summons in ehamheis (s(‘e DanielPs 
tlhanoiM’y Forms, otb e<l , p 778), uhetbei the proceedings are hy writ or 
summons (Yearly Fiaetiee oi the ►^iipieme ('ourt, 1912, ]> 833). 

(o) S(ie DocJcsoif v Fisc (1891), 04 L T. 256. The allida,vit should jnove 
attendance by the mortgagee oi liia agent during t.hc wlioh* ol the appoint imI 
time, and an agent shouhl he authoiis(‘d hy pouiT of allovney to receive 
tlie money (see form in DaiiielPs t'hancery Forms, 5th ed , p. 777) ; but a 
want of siiic/t compliance with these formahiieB is not necessarily a ground 
f»)r lefusiiig tho order. The older has been granted althoiigli the inoi tgage(' 
has attended dining only ])art of the appointed time (dacm (1844), 1 (,!olJ. 
273, liernardY. SorUm (1864), 10 Ji. T. 183), and although, wlicie the 
attemlaiico is hy agent, t.he agent had not a power oE attorney to leeeivc 
tho money, ]n’ovivled the moitgagor did not attend (Levlimere v. Fhmp 
(No 3) (1862), 31 Beav. 578; London Monetorjf Adtauce and Assnntnce 
Society V. Urown (1868). 16 AV. T\. 782 ; Macme v. Enins (J875), 24 W. It. 
55 ; Cox V. iru/soa (1877), 7 Ch. J>. 196) ; and, a foitiori, whom the agent 
has a i)ower of attorney, but has omitted to hiiug it with him {llait v. 
naivihorne (1880), 42 L.*T. 70 ; Crawley v. Fidlcf, [ 1800) N. 35). But 
such irregularitit'S prevent the order being of eonrse, and t,he matter must 
be iiiontioned to tho judge {King v. //om^/j, [1895| AV. IS' 60). As to lorni 
of order iimler such cinuimstanees, see Jloorc and Robnisoii's yoihnrfham- 
shire JianJiinfj Co. v. IJorsfield, |1H82J AV. N. 43. And, as to an infant 
mortgagor, see title Infants and Children, A^)l. XVII., p. 143. 

(d) ' ILmowx. S 7 nlih (1885), 52 L. T. 798; DoeJesey v. Else, supra. But 

whore tho dehmdant had never appeared in the action, an aflidavit hy the 
solicitor’s ol(*Tk who attended to receive tlio money was accepted as 
sufficient (Frith v. Cooke (1885), 52 L. T, 798) If one joint mortgagee is 
abroad, it is sufficient for tho rest to make the aflidavit (Kinnaird v. Yo^ks 
(1889), 60 L. T. 380). AVhero tho mortgagee has received rents alter 
default, the usual form of affidavit must be alien'd ; see 'SaiionaUVeimancni 
Muiml Benefit Building Society v. liaper, [1892] 1 Ch. 54 ; and see p. 223, 
*anie. ^ 

(e) 3 SetoD, Judgments and Orders, 6th ed., p. 1089, 
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If necessary an order for delivery of possession will be added, or 
this may be obtained subsocpiently ( ; ) ; and, in Uie case of an 
equitable mortgage, wliero a conveyance cannot be ol)tained from 
the mortgagor, he will be declared to be a trustcHi, and a vesting 
order will be uiade under tlie Tnisi(‘e Act, ]Hy:i i<j). Jf llie debmdant 
has in liis possession any deeds alleeting the title to the plaiutilT’s 
mortgage, tliese will b(' ordered to be given uj), lait a ])iiisjie niort- 
g‘^gee will not ))e ordered to deliver up diu'ds, sulhsequent to tlie 
plaintilf's mortgagi^, wliicli allect only tlie equity of redemption (//). 

522. An infant defendant is usually allowed a day tn show cause 
against the order on Ins attaining majority, and accordingly in 
such a case tlie order contains a declaration tha.t l,he order is not If) 
]»e binding oji him unless, on ])eing served, after he has attained 
majority, with a sulquena to show cause against tlje order, lie fails, 
w’ithin six inontlis fr.*ui service, to show ‘’ood cause to tlu^ con- 
trary (i). But if it n]q)ears tliat tlie security is deliciiMit, and if the 
jjl.iintilV oihjrs to jiay tiie infaiifs solicitor and client cf'sts, a day to 

cause is not given (A) ; and it is not given wdieie the order 
ciii'ects a sale(/). 

523. The effect of the ordfT for foreclosure alisolute is to transfer 
(lie ecjuitablo estate of the mortgagor to tlie mortgage e (///), ami the 
njfjiij^a.gor l<as thenceb^ridi no inteicst in the proj^erty. Tlie iiiurt- 
g'.gee h'olds the morlgagod property as absolute cnviier in lieu of 
tlie njfutgage inoney, and, if it is real estate, he holds it as sucli, 
and not as jia.rsonall y (a)* 


(/) V. I)(Vf {l8cS8), ('li. J). ir»2, A ; 7\l(n(('hetiter find Ltvci'pool 

7'i.f.o- V. rnrku}i=i()!i (1880), CO L. T. 2r)8 ; Jevkinn v. ^iidglej/ (ISOO), 41 
U. 585 , G(‘C x» -84, anle. Tin* unlcr ier loreclowurc al'SolutCMlooa imt, hy 
il ,'11 entitle the mortgagee to a writ ot possession (Wood v. Wheatcr (1882) 
22^111.1)281).^^ ' ^ 

(v 7 ) 5S 57 Viet e. 53, s. 31 ; see Ln'lmcra v. ('Ump (Mo. 2) (1801), 30 
IUmv. 218; I.eclnnne v. Clomp (Mo 3) (1862), 31 Bcav. 578; Fouler v. 
j\i}ker (1878), 8 Vh J> 147, and as to aiieli \tvtirg ordeis, see, lurthcr, 
title Tkusts and Tkcstcks, \n outstaiidiiig nominal rcv<n’sion on a 
morlgage by snb-demLso can 1-e go( in by VLsliiig ov<ler [lUitish Hmphe 
Miitnrl Life Jssinanec (;o. v SogW’n (18/8), 47 h, J (mi.) 001). As to 
mortgages by sub demise, soe n 12V, onlc 

{h) (iicnie V. Fot^Ur (1882), 22 <’b. 1). ,500 

(/) 3 Seton, Judgments and Oidei.s, Otli ed., p. 1003. Tha decl aration is 
repeated irom the ord»*r nisi iWdUamson v. Cordon (1812), JO Ves. 114). 
’I'bis indulgence i.'4 allowed whether the mortgage is legal {(hay v Bell 
(!^\S2), 30 W. It. 006 ; see Aorh.f/f/ v. MaHen (1851), 15 Jur. 106),'or equit- 
able (Brice V. CWw (1837), 3 .My. & Cr, 157 ; Mdlor v. J^orter (1883), 25 
rh. 1) 158). ^ 

(A) On the ground tliat the oid. r in this form is for the mfnnt/s benefit ; 
see eases cited title Infants and (OiiLimEN, Vol. XVII., p. H3, note (p). 

(l) Trust e(‘ Act, 1893 (56 &; 57 Viet. c. 53), s. 30, as amended by tiio 

f imdee Act, 1803, Amendment Aet, 1804 (57 58 Viet. e. 10), s. 1 ; see 

MioleMd V. Ucalield (1838), 8 Sim. 470; Clinton v. Bernard (1814), Drury 
temp bug 2^1 ; Ilvtion v. il/a)/?j<? (1840), 3 Jo. & Lat. 580. 

(m) Jlealh V. J>f{gk (1831), (» Q Jj. J). 345, 360, C. A. ; affirmed, Pvnh 
V. /7cc(/l (1882), 7 App. 235; see pp. 71, 156, ante 

(w) V. Crnvt (1830), 4 Madd. 438 ; Be Lorcridqef Pearce v. 

Mat •«.#, n 904 1 1 i h, 51 8, 523. Jiiit trustees wdio have foreelosTd mortgaged 
lands nold Cur u * u Qatt f a- ^;de (C oiueyanciiig Act, 1011 (1 IL 2 Cuo.\ 
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A release of the equity of redemption after default under the 
order nisi is equivalent to final foreclosure, and if made by a tenant 
ill tail binds those entitled in remainder (o). 

524. Where the order is obtiiined on a registored charge on 
registered hind, the ord(jr or an office copy is delivered to the 
registrar, and the proprietor of the charge is thereupon registered, 
subject to prior charges, as proprietor of the land ( j>). 

Sub-Sect. 9,~-Co$tt. 

525. In a foreclosure action the costs of the mortgagee are not, 
in the* abseneie of special circumstances, payal)le by the mortgagor 
personally ; the mortgagee adds them to his debt, and the mort- 
gagor only pays them if he redeems (q\ And the mortgagees is not 
liable in general to pay tlie costa of any other party to the action (r). 
Lut a defendant who disvdaims interest is entitled to his costs if he 
has been needlessly made a party to the action, or to costs siib- 
sequeiit to disclaimer if the action is needlessly continuei! against 
jiim. On this ejueslion the following rules are rccognisc'd : — 

(1) If a deftiiidant has no interest (.s-), and claims no interest, 
at the coinm(‘ncement of the action or afterwards, he is not projicrl y 
made a party (0. and if he disclaims either before or after (c/) the 
commencement ui the action in terms which shows this to ho the 
case, h(j is entitled to his costs against the plaiiitiilt/^); 

(2) If a pors(ui lias an interest ho is pnmd fane a necessary 
})arty, hut if ho disidainis or offers to disclaim iH-fore action, and 
such disclaimer is known to the iiunigagee, or would liave been 
known had he used ordinary care and prudence (c), such ]if'rsou 
ceases to be a necessary party, and, if made a defendant, is entitled 
to liis cor.ts against the iffiiintiff (d) ; 

(3) Jf a person has an interest, and does not disclaim or offer to 
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c. 37), s. 9 (1) ) ; and sec note (/), p 156, anie. As to o]>cniiig foieclosure, 
see p 296, post 

(o) Reynolihon v. Verlins (1769), Anib. 564. 

(f) Land Transfer Act, 1875 (38 & 39 Vict. c. 87), s. 26 ; Land Transfer 
Uiilcs, 1903, T 164 ; and see p. 85, ante. 

(q) iSce pp. 156, 231, ante. 

(r) See p. 233, avfe. 

(s) Tliis includes the case where he lias had an intcrc ;t, but has assigned 
it before action [Glover v. Roqeis (1847), 11 Jur. 1000 ; Ifurst v. Ilnrst 
(1852), 22 Ij. J. (cii.) 546) ; but not where he has only agr(‘ed to assign his 
interest [Eoh&rts v. Iluijhes (1868), L. E. 6 Eq. 20). As lo disclaimer by a 
trustee who has never acted, see Benhow v. J)avies (1848), 11 Beav. 369. 

(t) Furher v. Fiirher (1862), 30 Beav. 523, 524. 

(а) Bellamy v. Brickendm (1858), 4 K. & J. 670 ; Bay v. Gudgen (1876), 
2 tJh D. 209. 

(б) Ford V. Chesterfield (Earl) (1853), 16 Beav. 516 (wdiere rules sub- 

stantially the same as those iii the text, supra, were first enuuciated) ; 
Ridgway v. Kynnersley (1856), 2 Ilem. & M. 565 ; Ward v. Shikeshajt (1860), 
1 Drew. & Sm. 269 ; Cork (Earl) v. Russell (1871), L. R. 13 Eq. 210 ; see 
Tipping v. Bower (1842), 1 llarc, 405, 408 ; Gahnel v. Sturgis 5 Hare, 

97, 101 ; Hiorns v. UoUom, Fortnam v. Boltom (1852), 16 Jur. 1077. 

(c) See Ridgway v. Kynnersley, supra. 

•(d) Ford y. Chesterfield (Earl), supra ; see Thompson v. Kendall (1840), 
8 Sim. 397 ; Lock v. Lomas (1851), 15 Jur. 162. 
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disclaim before action, he is properly made a defendant and is not 
( iititled to be paid his costs (c) ; but if he disclaims during tlie action 
and does not ask for costs, and is yet brought to the trial for some 
special purjjosc of the plaintitf, he is entitl'd to b(. i)aid bis costs 
subsequent to the disclaiiner (/), though not if he appears of his 
o^YU acc.ord Avilbout being requin’d for such special ]nirpose (//). 

Suii-Skot. 10 - of Other Ihmtfhi'H white Foredo'^ure Froccnhntj/i 

Vendmj, 

526. Since i ho mortgagee is entitled to pursue all his remedies 
concurrenllv (//), iJio pemlency of a foreclosure action do('s not ])re- 
v(ait him from suing on the covenant, though, if such a proceeding 
is int('iid«'d, Uio claim should lie joined ^vith the claim for foreclosure 
in one action(/). The order will then provide for any sun is recovered 
being credited to the mortgagor in taking the f<u*eclesurc account (/r). 
If a sepaiate actitui is brought, the sums recovered must also be 
brought into account (/). 

527. The moit;’ can also exercise his iiower of sal(‘, but 
after judgment for ioreclesure tuni and iMfore hiri'closuro absolute, 
he cannot sell \uthout the leave of the court {m)» 

Fltd-Sect. Fvreehmire, 

628. Ni'ither the order for foreclosure niaif vdiich directs foro- 
closiin in the event of non-jiayment at a prescribed date, nor the 
ordei for foreclosure absoliit %is coiielusive as logai ds the niorlgagor's 
r'ght to rj'deem. After tiie order for foroclosiire nisi, whether 
followed h\ an order for foreclosure absolute or not, the mortgagor 


[e) Fo}d V. Chesterfuh} (Fatl) (18r.;j), 10 Itpav. r)l(i ; Lnid y. Wood (3823), 

1 1j (o. s ) (cii.) 8li; (fittjejM \. Sfunja (1840), 5 Hare, J 13 , Oluhf v Jeuhnis 
(18 37), 1 1 a* (t. iV/ Sin. 613, iUiehoinm v. Fnecnwuif (lS48), li JU'av. 68 ; 
liil'iffuUh V /V/i (1848), 2 IXv in. He Sin 671 ; Fiubvry Furber (1802), 30 
Denv 623, ">24; see Gibsou v A nr;/ (1846), 0 lieav. 403. Wliore, the 
aclini! IS ny Miiuiuoim, tiio allidavit m reply takes the place- of a del'euce. 
A st.itf'JiK'iii hv the deleiidant tliat it lie had hoeii a]>])ljed to lielove action 
he would liave ieleasi‘d or disclaiined liis right, does not entitle liiiii to cosis 
{(bjlhns V. Shirhj/ (3830), 1 Jhiss \ M 0.38 , Foul v. ir/n/e(lS52). 16 Jicav. 
120 , ooMipaie (tumeif v. Jorkson (1862), 1 Sni. &; G. 07) 

(/) 'Jafuot Kemtheml (1868), 4 K & J. 93; Dillon v. Afdiwin (1864), 
!(' Jur. (N. s ) J !9 ; dones v. Bhm i, Fhind v. Jonen (1809), 17 AV. If. 1091 ; 
Girrih' V. l'o,sliir (3882), 22 Ch. I>. 60*3, 609 ; sec Leu'in v. Jones (18(S4), 63 
L. .1. p'j' ) loll. The disclaimer should bo inadtMiniiiodialely on notice of 
the act am {Hunlley v. Ftorlase (J8;)8), 7 W. 11. 126). 3'ho deleiidant rnuKt 
n(d i'l'" -i and aujMUir at the heiiiing to claim costs (HtJaxwell v. Wuihtwick 
(isoo), h. li. ;; Lq 219). 

\(j) y ?.lowherrif (1863), 11 AV. 11. 861 ; Lewin y. Jones, supra; 

even thoinj;]! d willi notice ol mihsoquent proceedings ((JUnie v. role- 
wrn (1872), 42 L. (ciJ.) 23, disapp] ovmg Davis v. Wfiiimore (1800), 28 
Boav. 017). 

(//-) S< 0 p 2^4, ante 
(1) Sec |j. 284, (intf. 

{k.) See f. 2S7, antf, 

(/) Ff this is n<d done the certificate will be erroneous, and a fresh account 
will have to be taken. • 

im) V. Ikmtres, LU , [19U3J 1 Ch. 867. 
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can apply for, and, in suitalilo cireninstaiicos aiid on certain con- 
ditions, obtain, an order enlarging the time for redemption ( 71 ), and, 
if there has l)eGn foreclosure absolute, opening the foreclosure and 
giving a new right of redemption (<0 ; a^^d the same results nuiy 
follow from acts of the inortgMgee. Enlargemeiit of the time is not 
a matter of course ( 2 ^). There must be some reason for it, such as that 
the security is ample, and that the mortgagor has a reasonable 
pro]jal)ility of obtaining the money to i)ay the mortgage debt (7); 
though on a first application before the clay fixed for payment (y) 
the r(!ason need not he a stnmg one (.9). 

Succcjssive (aiLn-goments can, however, be obtained, and if there 
is really a strong case the applica.tion may he granted threes or 
four tiuK^s, and a furtluM* enlargement has been allowcnl notwith- 
standing that tlie last prectuling order purporitul to he pc'rcmp- 
tory(f/). In such circumstancos there should he evidence of uiu‘x- 
peeb'd delay in getting fche money, and a strong piT)l)a])ility that it 
\\ill 1)6 got (/)). Jhit as to an ordinary ap})lication for eulavgiiiuent of 
time no general rule has l) 06 n laid down. Ihe matters to he taken into 
coTisideration include the nature of the estate, wlietlier in reversion 
or in possession ; wdietlior the mortgaged ])r()pcrty shows a siiffich'nt 
margin to protect the mortgagee against loss; and wlu^ther the 
mortgagor’s reasonable expectations have been disappointed (c)- 

As a condition of the enlargement of time the inorlgagor must 
forthwith or within a prescribed time, usnallv a month {<l\ pay 
arrc'a,rs of interest and costs (c), though if the arrears auionnt to a 
large sum, payment of a siii)staiitial ])art may be accepted (y ). If 
tlie conditif)!! is not com])lie(l watb, foreclosure follows 

529. If the mortgagor is seeking to vary the mastei's ceriilicide, 
bosbould ai)])ly for an (‘ulargemeiit’ till after liisapjdicaiioii lunsl/ei'ii 
heard (//)• If his right to redi'em is in dispute, and he, is app(\diiig, 

(a) As to enlarging lime for rodeniptioii in a redemption action, see 
p. Io5, ante. 

(d) Sec (''amphdl v. Uoh/hnid { 1S77), 7 (-h. I). IG6 ; Jlc Power and Carion^s 
Contract (1S90), 25 L. U Ir. 459 

(p) Quarles v. Knight (1820), 8 Trice, 030. Jl. will not bo giaiitcfl in 
favour of an assignee added as adeleudaut alter judguieiit nisi {lie Turbo la, 
lAd , Tlaekburn v. Tarbolu, Ltd , [1909 1 2 Ch 4o7). 

((/) Forrest v. Shore (1884), 22 W. li. 356. 

(r) Tidch V. Ward (1867), 3 Ch. App. 203, 212 

(s) ^iav 7 ly V. Fdwards (1827), 4 Euss. 124; Tyre v. Ransom (ISIO), 2 
Beav. 478. 

(a) Anoa. (1740), Barn (lai )221; Fdwardsv rodi/Jt* (1816), 1 Madd 2b7. 

(b) Edwards v. Cunliffe, supra 

(r) Thornhill v. Manning (1851), 1 8im. (n. s) 451, 454; Campbell v. 
IloJyJund, supra. 

(</) Eyre v. Uanson (1840), 2 Bcav. 478; Oeldard v. Roinhy (1841), 
1 TI are, '251. 

(e) Edwards v. Cunli{fe, supra : Brewin v, Ac. hn (1838), 2 Keen, 21 1 ; soo 
Vf hattonv. CV/idoc/r (1830), 1 Keen, 267. Tlio rule applies also w^he.re inlaiiis 
are interested in the ecjuily of redemption [Combo v. Stewart (1851), 13 
Bcav. 111). 

(/) Eyre y. Ranson, supra; llolfordy, rotc(1855), 1 K. & J. 677; Forrest 
V. Shore, siqtra. * 

[g) Jones v. Robert (1825), M‘(Ue. & Yo. 567 ; Eyre v. Hanson-f supra; 
diolford V. Tate, supra. 

(k) Kenvoize v. Cooper (1823), 1 Sira. St. 364. 
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Sbct. 6. 
Foreclosure 
or Sale. 

Bnlargenient 
afler entry of 
order 
absolute. 


Effect of 
death of joint 
mortgagee. 


Effect of 
receipt of 
rents by 
mortgagee in 
po^sespioii 01 

by receiver. 


Mortgage. 

the enlargement 'will be granted on the terms of his bringing the 
principal into court and paying the mortgage interest, or bringing 
that also into court and paying costs to the mortgagee on the 
latter undertaldng to refund such costs if the appeal is successful (i), 

530 . Enlargement of time for redemption can be obtained even 
after tbe order for foreclosure absolute has been passed and entered^^ ) ; 
but for this a strong case must bo made out, sucli ns that the value 
of the estate greatly exceeds the debt, and that the delay in getting 
the money has licoii accidental (/). 

631 . Where iiiith'r the order and certificate the didit is payable to 
niovigagoos on a. joint account, and one of them dies lieforo the day 
fixed for jiaynient, this operates as a ])ostponoment of the time for 
redemi)tj('ij, a7id a nciw day must be appointed (/;0- 

532 . The time for redemption will be enlarged if the mortgagee 
is ill possession and receives rents between tbe date of tlie master’s 
c*(‘rtilicate and the day apjiointed for payment. Sucli recoij^t o])ens 
ilio account, and a fresh certificate must be made ami a fuilhcr day 
a])i)oint'id (//j ; but after default on the day a])poniied for jiaymonl, 
the mortgagee receives the rents on his own accccant and the time 
is not lh(‘rehv enlarged (o). 

Uecei])t of rents by a receiver in tiic action has tlie same elTcct as 
receipt hv iluj mortgngce if the luortgag(H) claims tliem, that is, ihe 
ccrtifl< a to is reopened if the rents are re( eived hoEoro the day of pay- 
l^utiK^i if they are received after ( />). 'Diis is on the gvoimd 

(i) ?.lonkhoHt'e v. Hedford Corpotaiion (1810), 17 V>w. IISO : Fvivh v. 
filidw, VobjcT V. Fwwh (1855), 20 Beav 555. Tlic appeal doos not in it .self 
as a stay of execution or of proceedings ( R. 8. C , Ord. 58, r. 10) ; 
BOO title Pkactioe anj> Pu(ht.i>iirk. 

{h) Ford V. WasfAl (1847), 0 Hare, 229; 2 PJi. 591 ; Thoniltill v. Man^ 
ning (1851), 1 8iin (n. .s.) 451 ; see <Uu:ker v. Fevis (1605), 1 ('as. in ( !1 j. (U , 
Ismoord v. CUiypool (1606), 9 Sim. 317, n. ; Abneg v. WordHWOitk (1702), 
9 Sjui. .317, 11 . ; and, as to tin- lormer procedure, Footh v. Crei>wiiLc (1841), 
Or. & Plj. .361 

{1) Nanfiin v. Perkins (170(>), 9 Sim. 308, n. ; Crompton v. KITinghtim 
{Earl) (1782), 9 Sim. 311, n. ; Joachim v M*Domll (1798), 9 Sim. 314, n. ; 
Jones V. (''reswiefee (1839), 9 Sun 304. 

(m) Flaclbiun v. Caine (1856), 22 Beav. 614 ; Kingsford v. Poile (1869), 

8 W. R. 11(^ ; but see Frowell v Pledge, [1888] W. N. 166. 

(n) Geldard v. Hornby (1841), 1 Hare, 251 ; Garlick v. Johnson (1841), 

4 Bea\. 164 ; Alden v. Foster (1842), 5 Beav. 692 ; Ellis v. Griffiths (1841), 

7 Beav. 83; Ilolford v. Vnt^' (1855), 1 K. & .T- 677; Allen v. Edwaxis 
(1873), 42 L. .1. (OH.) 455; Paleh v. Ward (1867), 3 Vh. App. 203, 209; 
Pieco V. Coke (1871), 6 Ch. App. 045. In this case the mortgagor is not put 
upon ieiins of paying interest and coats {UuAuman v. Greenway (18-19), 
12 Beav. 365). The mortgagee is not allowed to open the account for the 
purpose of letting in the costs of other proceedings on the ground of con* 
Kolidation (Barron v. Lancefteld (1853), 17 Beav. 208). As to foreclosure 
Of a juortgage of mines, see title Mines, Minerals, and (Juarries. 
Vol. XX., p. 556. 

(o) Constable v. IJowich (1868), .5 Jur. (n. s.) 331 ; Frees v. Coke, supra ; 
Naitonal Permanent JBJutml Benefit Building Society v. Baper, [1892J 1 ( -h, 
64 ; see Webster v. Fatteson (1885), 25 Oh. D. 626, For the effect of llte 
rule whei^ siiccossive periods are llxod for redemption, see Biid v. Gandy 
(1716;. 7 Vin. Abr. 45 (20). 

(p) Jminer-Ft/sl v. Needham (J886), 32 Ch. D. 582, C. A.; Peat 
Nicholson (1880), 64 L. T. 569. Hoare v. Stephens (1880), 32 Oil. D. 194» 
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tliiit till dtifiiult the ronta Ixdong to the mortgagor and must be Seot. b. 
crnliUul to liihi. it is otherwise where rec*eij)ts represojit capital. Foreclosure 
Jji such a case they IxJoiig to tlio party redeeuiiug, or, if no ])<u*soi] or Sale. 
nHleeuis, to the mortgagee foreclosing, and the a{*comit is not 
reop(‘.ne(l (7). 

533. An order for foreclosure a] »solute will be reopened if, after F.dectof 
foreclosure, the moitgagee sues tlie mortgagor on his covenant for i>n)cmiinKs 
paYmeTit(/). It will be reopened also if the mortgagee sells umlei* orsa^i^umier 
liis power of sale and not as absolute owner, tliougli the effect is power or 
only to make him liahlo to account for the surplus proceeds of sale 
ami the purcliaser’s title is not disturbed (s). Further, like any 
other judgment, the ouler can be sot aside if it has been obtained 
by fraud (/}, wdiei’c, for instance, tiio mortgagee lias misled the 
court as to the persons nuerosted in tlie ccpiity of it^tlem])tioij (a) ; 
but mere constructive fraud is not sullicicnt (/v). The fore/ losuie 
may he reopened as against a purchaser (c), lint it is not leopeiu'd 


and ii’ofis Improvement (‘Omni’isstoners v. Usbonief |18ilo| \V. N. U2, < out hi 
iuo ovennled ; soo S nliomtl Permanent Mutual lienejit JJaildhuj tSoctt'lj/ v. 
/taper, fl892J I (T. 54. the fuithor time allowed in liiese (*a."'es was one 
inoid.b. Jinl the Ci']K‘nse of a further account can be saved by the mortgagee 
liling ail allidavit ol the amount due for principal, interest, and costs, alter 
idlowing foi rccejiits, dow'ii to the day for which notice ot motion is gnu n 
to IK ariotlier day lor ledemptiou (Jenner-Fasit v. XcedJtam (ISSO), '^2 
i!h ]) 582, C- A ). and the account is not reopened if m the oid(T nf'ii 
the niorlgagee submits to be eliaiged with a certain snm in re^uiee-t of 
rents in the receiver’s hands or which may come to Lis hands prior lv» the 
ord(*r absolute, and it the amount nveived does not e\'ee<-d sneli sum {iiarla'r 

V. Jeelii'Un, [ISUoj \V. N. D] ; Chtisl^ w Godwin (18UU), OS Sol. Jo. 1“, 
Simmons V. Pland^f, |1S1'7J I t'h. 19 ; compare bws*/.' v. Sehnqtd, (ISiK) 

W. N. 124) ; or it the amount received is not siillieicia to cover the. 

receivci’s exiieuses and remuneration (Ellenor v. |18UoJ W. X 

JGl). 

(7) ^Ych•l^ V. Satfonal Tl'oi/i/; Fo. (1886), 55 L T. 673. Accoid- 
ingly, the judgment should give hbeiiy to apply in cjiambers us to p..; - 
ment of tlui money [(Udeman v Llewellin (1886), 34 t’h. 1). 143, ; 

Sindh V, I'eannan (1888), 58 L. T, 720) ; but the direetioii imjdies that i..e 
account is rnd to be ieo])oiied, and will not bo inserted ludess the natiiie of 
the receipts justifies it {Cheston v. Weils, [1893J 2 t’h. 151) An to tcdvin^s ni 
the hands oi a receiver and manager, see Holt cl* Co. v. Ileofih (IvSSC), 55 
L. 'r. 592 Wlien a receiver, not api>oiiited on behali’ oi the mortgag’ e 
only, omits from his accounts certain rents received, thi] does not reoptui 
tlu‘. loieclosure (/w(//iu/a V. (1890), 63 h. 'r. 611). As to the 

ap])oiiitment of a leeeivcr, sec ])]). 261 et seq., ante. 

{r) Lodhart v. Uardif (1846), 9 Boav. 349; Pe Poirrr and CaHoiis 
('ontract (1890), 25 L. lb Ir. 459, 469; see Hasitwuod v. BUjlhway (1720), 
1 E4|. ('as. Ahr. 317 , see pp. 245, 269, ante. Where a second nuutgagie 
has been loroclosod, and the mortgagor acquires the estate by devise tioni 
the first mortgagee, this may revive the second moitgage (Cooh v. Sadler 
(1691), 2 Vern. 235). 

^s) iSco V. Marslon (1853), 4 De G. M. tb 230, C. A. ; Stevens v. 

Theatres, Ltd., fl903] 1 Oh. 857 ; compare He Alison, Johnson v. 3fovny''y 
(1879), 11 Oh. D. 284, C. A. 

(t) Loyd V. ManseU (1722), 2 P. AVms. 73. » 

(a) Gore v. Siacpoole (1813), 1 Dow, 18, 11. L. ; JIarvey v, Tehhuit (1820),. 
1 Jac. & W. 197. As to setting aside judgments obtamed by fraud, sto 
title Judgments and Oedeiis, VoL XVIII., pp. 216, 217. 

(b) Patch V. Ward (1867), 3 C\i. App. 203. 

(c) Campbell V, Holyland (1877), 7 C\i. 1). 166, 172. 
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liy sale to a party to the action (</) or by the raort<;a 'Cv beqaeathinii; 
tiie security as a debt (e). 

534 . An apj)licatioii to reopen a foreclosure absolute must be 
made promptly (J ), and the inorLgagor loses bis right by acquiescing 
in the mortgagee’s owneiship (//), especially if tlien*. have been 
dealings with or exjienditure on the estate (//). 

iScii-yiX’r. 12 — /a>ss of Ihfjlit io Sucjvi Foialoi^ure. 

635 . A foreclosiiro acti«>ii in respect of a mortgage of land is an 
action to reci)v<u’ land {i); hence it is liable to be barrod and the 
mortgagee's title extinguished in twelve years after tlio last pay- 
ment of any part of the principal money or interest (/); if there 
has lieen no payment of principal or interest, the statute runs from 
the dayllxed tor payment by ibo proviso for redemption, since that 
is the time when the right to bring the action accrues (/.’). When 
the mortgaged proptu’ty is an interest in reversion, the statute does 
not run until the interest falls into possession (/). A foreclosure 
action in respcHit of a mortgage of personalty is not subject 1o any 
btatiitofy iiiiiitdiion (in). 

Si:(T. ().- -/in////« i)i Mortifatiofa Bankruptrif. 

536 . The Ih'iiikruptey of the dehlor does not afteet the power of 
any secured eri'ditor to realise or olluTwise deal with his security (/<). 
and lor this purpose iiny }>erson holding a mortgage, eliarge or li(*n 
on the prop(‘rty of tlie debtor, as a security for a d('ht duo to him 
from tile dehlor, is a secured creditor (ri). 

(d) lie Power and Paihn^s ConltoH HSOO), 25 L U Ir 450. 

(«) Tooke V. Fhj (Biahop) (1700), 5 liro. Pari Pas. isl , lie Power and 
Ciirion's Conhady hupra, at p. 470. As to reopening foreclosiu'C wlion it 
is contrary to agreement between ilic p.irties, si^e Pox v, Bede (1788), 2 
Bio C. V. 324. 

if) Thornhill v. Maunimj (1851), 1 Sun. (n. s) 451, 454; Paniiibell v 
Jlohjlaml (1877), 7 Ph. D *105 

(#/) Fleetwood v. Janaen (1742), 2 AIK. 407. 

(//) See Jo Yin. Abr , Abnlgage (Z), p 470, ]>! 1, citing Stiichville v. 

Dolben (undated), Jor winch, we 0,(1 v. i<mUli (1725), Pas. temp King, !): 
and see title J](^orTY, Vol XIII , p J07 

(0 irmroa v. Vise (1842), 3 l>i &: War 104; Heath v. Pngh (1881), 0 
Q H. D. 345, 304 A, ; llailoeh v AHhbeirg (1882), 10 Ph. D. 530, P. A. 
Kojuierly it was TCgarded as an action for the i<‘cov<Ty of money {Ocannan 
V. IPyc/if (IS30', 0 Sim. 570 ; Dif \ i(jiei v. Lee (1843), 2 Hare, 320). 

(;)' Keal Ihopcrty Limitatior Act, 1837 (7 Will. 4 & 1 Vict. c 28) ; Beal 
lTo])f‘rty Jamitalidn Act, 1874 (37 <S: 38 Vict. c. 57), ss 1, 0 ; sei* Heath v. 
Bngh. supra y at p. 362 ; and sec mh LiiviirATioN oe Actions, Vol XIX., 
pp. 137, I3S 

ik) Sc.* ibid , ]) 145. As to tnne running afresh from the date of the 
foreclosure oidtT, see ibid , ]>. 147 

(?) Hufji'i V. II ilhinson (1888), 38 (3i.D. 480; Be Contaids Hslate (1802), 
20 B. B. ]r. 10!) ; and, as to the elTt'Ct of the Statutes of Ja'initation on the 
inoi tgagee's light to forcelosiire, see utle Limitation of Actions, Vol XIX., 
pp. 145, 140 ; mid aw to ])ayment ol interest, see ilniL, pp. 04 — 96. 

(m) See title IjIMitation of Aiujons, Vol XIX., p. 173. 

(n) Bankrujucy Act, 1883 (40 & 47 Vict e. 52), s. 9 (2). Sec title 
Bankui^jtcy and Insolveni’y, Vol IJ , pp 64, 1.55. As to goods remaining 
in the possession of the moitgagor, ibui , p. 177. As to proceedings for 
an a'‘ca)ant or sale, or for foicelosuro or sal(‘, see ibid,, p. 227. As to 
niovlgagcd shares, title Pom ms, Vol V., p. 197. As to debentnre- 
lioldei s, see ibtd , p, 372. 

(f>) Jlankruptcy Act, 1883 (46 47 Vict. c. 62), B. 168 (1) ; see title 
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The mortgagee inay allocate liis security to that part of his debt Sect. o. 
ill respect of whicli he has no right of proof (p), save that he Rights in 
cannot, as against the trust(‘e in hiinliruptcy, apply {uiy })art of Mortgagor’s 
the proceeds of sale to interest accruing (lue(r/) after the date of Banlffuptcy. 
the receiving order, though he may so apply siilisecpnait income (r). Apphoittion 

ol i)i()cec'd8. 

Sect. 7 . — liiifhlH against Insolrnti Katale of 

1 >cr7w.svv/ Mortfjmjor. 

537. Tn the adniinistration of the assets of a person who has lijitikrupicy 
di(^d since tlhi 1st November, 1H75, and whoso estate may prove to ruius apply, 
he insuflici(‘n1 (w) for the jiayment in full of his debts and liabilities, 
tlie same rules prevail as to the respective riglits of secured and 
iinsccurod creditors, and as to de)>ts ami liabilities provable, as are 
in force for tlie time lining in regard to bankrupts’ estates (/). The 
judgment for administration is eipiivahuit to the adjudication in 
i)ankru]»tcy (tO- 

lUNKimPTCY ANi> 1 nsolve^('y, Vol. II., p. 44 ; ami se(5 %l,uL, as to petitiou 
l)y u so<*iir(*.d ortsliior As to tlie slops open to tliemorl,;i;agee to sujroiider, 
reiihsc, or assess the value of his seeuiiiy, sec title liANKitueTeY a\i» 

Insolvfa'OY, V"o1. it , jij) 226 — 228; and as to liamling back the security 
against, payment alter noi.icc of an act of bankruptcy, sec' ibid., p. 227, 
note ((/). As to the trus I'cs’ right to r(MU*cin, see ibid . pp. 227, 228. As 
to prool for iriteicst, sec -thid , p 2.'{2 ; A> imrie Jhidgtr (1768), 4 V^es. 165. 

4'lie same rules prevail in >\indiiig up (dudicaiurc Act, 1875 (38 & 3!) 

Vict. c. 77), s. It), see J/e Wifliniisco JinrkworLs (1880), 16 Ch. D. 337, 

(k A. ; title (Companies, Vol. V , p 5J2) ; and as to entoreing tlie security 
m winding up, se(‘. ibid , pp. 372, 375, 376, 588, 581) 

(p) Kc purie Hunter (1801), 6 Yes 04 , He Mcdleif, Hx jidUe (Uifii (1840), 

1 Mont D (5itl>eCl, 25; He Ilulmo'y Hx parieJohuHni (1853), 3 l)e(J. M.&O. 

218, 235; He h'ox (uid Jacobs, PJx parte Discount BanhiiKjCo of Hiujland 
and fl894Jl 1^.11.438 

{q) t^>uarte) niai lie's Case, {18021 1 (3i. 639, where the curlier ca.se8 w(to 
discussed, and He TalboU, King v. Cfiictt (1888), 39 (3i. I) 567, wuu’e not 
lolloweil ; see, as to adniinistialioii, Hoss v. Hoss (1890), 25 Ij. U Ir 3t»2. 

(r) i^uaitennaine's Case, supra , see He Haiker, Ex paiie Henfuld (1851), 

4 l)e (I. A. Sm. 282. 

(fi) I.e.y may reasonably be supposed to be insuflieient {He Hopkins, 

Williams V. HopLins (1881), 18 Vh. I). 370, 377, (k A. ; Cooprr v. Teahan 
(1889), 23 L. n. Ir. 203, 207, V.-(^ ), 

(<) Judicatuie Act, 1875 (38 A: 39 Viet c. 77), s. 10; sec notes {n), (o), p 300, 

Formerly a secured creditor could iirst jirove in the adnunistratioii 
for hi.s whole debt and rcctuve a dividend, and could then realise his security, 
and retain so much as was required to give him his full 20a\ m the pound 
(ifuvort V. Hofjg (1837), 2 My. Vi. 443). A leading object of the statutory 
provision W'as to abolish this rule {Leey. Evttall (1879), 12 Ch. D. 61, 65, 

(1. A.). As to the construction and effect of the statutory provision, 
see He Whitaker, Wliitalcr v. Palmer, [1901J 1 VIi. 9, A. ; He. McMurdo, 

Henfield v. McMurdo, 119i)2J 2 Oh. 684, C A.; and see, furthm*, 
title Executors and Admimstuators, Vol XIV., pp. 344 et seg. As 
to the time when the seouiity must be valued, sec Cooper v. Teahan (1889), 

23 L. R. ir. 203, (k A. As to the procedure wJiore a mortgagor has made a 
(‘composition to wliie.li the mortgagees were not parties and then died 
in.solreut, see Re llanhj, llaidg v. Famier, I18!)t)| 1 (3i. 904. A seeiired 
creditor can prove against a fund in court, though the appointed time lor 
coming in has long claj»sed, subj(ict to su(‘,h conditions and terms as the 
court sees fit to impose {Harrison v. Kirk, [1904] A. (k 1). 

(a) Ross y.Ross, supia. Dividends received in an administration a<.‘.tion 
on a first mortgage cannot be appropriated to subsequent mortgagees of 
the same mortgagee {He Browne's Estate, [1903J 1 1. R. 245). 
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Part IX.— Discharge of Mortgages. 

Sect. 1. — Bj/ Redemptiim. 

Suii-8ect. 1 . — ^yho Tmy Jfiedtnn 

538 . Any person may redeem who is beneficially interested in 
the (Kiuity of n^dempLion, or is liable to pay the mortf]iage debt (/>). 

SI'1J-8e('T. 2. — I'rifperty Available for Jietlcmjdion. 

(i.) On I hath of Mortgagor, 

639 . On the death of the mortgagor the mortgagee can pursue 
Ilia remedies both against the mortgaged property {c) and on the 
covenant for payment (d). As between the persons interested in 
the mortgaged property and those interested in tlie general p(3rsonal 
estate, the mortgaged property is liable to bear the debt(^'), save 
that the specific legatee of pure personal property subject to a charge 
is entitled to have the charge paid oil', or to be compensat(Ml, out of 
the general personal estate of the testator (/), wlietlier tlu* testator 
was personally liaWe for the amount or not (y). 

(ii ) Where Seeeral Mortgagors a)e Liaiile. 

540 . Where several mortgagors are liable under the covenants 
in a mortgage, they are usually bound jointly and severally, 
and it is provided that, as regards the mortgagee, they shall all 
be treated as principal debtors (/O; but between themselves they 
may have had the benefit of the money in specific shares, or for the 
purpose of a joint adventure; or one may have had the exclusive 
benefit of it, so as to be the principal debtor, while the others are 
sureties (i). In the former case they must contribute to the repay- 
ment of the debt in the proportions of their shares in the mortgage 
money (y), or in the joint adventure (/c) ; in the latter case the 
sureties are entitled to be exonerated by the principal del>tor, and, 


(h) See pp. 139, UO, ante, 

(c) See p. 272, ante. 

{d) See p. 267, ante ; subject to the rule that after foreclosure he oaiiuot 
sue ou the coverunt wii.hout reopening the foreclosure ; see p. 299, ante. 

(e) By vii-tue of the Real Estate Charges Acts, ls54 (17 & 18 Viet, 
c. 113), 1867 (30 ^ 31 Viet. c. 69), and 1877 (40 & 41 Viet. c. 34) ; see 
title Kxecutous and Administrators, Voi. XIV., p. 288. 

(jO Evight V. Dark (1833), 3 My. cKc K. 368 ; see Stewart v. Denton (1786), 
4 l)oug. (K. n.) 219; title Kxecitt<)u.s and Adminisieatoks, Vol. XIV., 

p. 288. 

(g) Bothamleg v. Sherson (1875), L. R. 20 Eq. 304. As to the effect of the 
payment of a mortgage on real estate of an infant or lunatic out of personal 
estate, see titles Infants and Children, Vol. XVJL, p. 84; Lunatics 
AND Persons of Unsound Mind, Vol. XIX., p. 450 ; and compare WM 
V. Shaftesbury (Lord) (1821), Madd. &: G. 100. 

(k) See Encyclopasdia of Forms and Precedents, Vol. XVL, p. 387. 

(i) See 89, ante , 

( i ) l^arol evidence is admissible to show for whose benefit the money was 
advanced ( Gra/y v. Dowmm (1858), 27 L. J. (CH.) 702). ' 

(H;) See title PabIinekseip. 
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as between themselvos, they mast contribute equally to the debt 
unless it has been otherwise agreed (1). 

(iii.) Where Several Propertm are Liable. 

641. Where several properties of the same mortgagor, which 
have been charged with a single debt, become severed in title, they 
must bear the mortgage debt rateably in proportion to their respec- 
tive values (m), unless, by special agreement in the mortgage itself or 
by declaration on the part of the mortgagor, one property has been 
made liable to l)ear the whole debt in exoneration of the others (n). 
The rule does not apply where one property is subject to a specific 
charge and the other to a general lien for the debt (o) ; but it applies 
as between real and personal property charged with the same 
del)t (p), and it applies where additional properties are brought into 
ilio security on the occasion of further advances (n). Ih’operty 
wliich is only charged in aid of the property in the primary security 
is entitled to exoneration {h), but property described in a mortgage 
as a collateral security is not necessarily a secondary security so as 
to be entitled to be exonerated (c). 

(iv.) Afarshalling of Assets, 

(a) Kafure of Marshalling. 

542. The doctrine of marshalling (d) applies to the case of 
BGCuritios, whether mortgages, charges, or liens (c). Hence, if one 
incumbrancer has a security on two properties of the same mort- 
gagor (/), and another mortgagee has a security on one property 

{1) As to contribution between co-sureties, see title Guauanteb, Vol. XV., 
pp. 626 et seq ; and as to sureties bringing counter securities into liotchiiot, 
sec , p 535. As to the surety’s right to a transfer of the mortgage on 
payment, see ibid., pp 512, 522 ; as to property mortgaged by a surety, 
see i/; id , p. 518, As to a mortgage of a wife's property to secure the 
husband’s debt, see Tlall v. Hall, [1911] 1 Ch. 487 ; and see title Husband 
AND Wife, Vol. XVI , pp. 405 ei seq. 

{m) See Ker v. Ker (1869), 4 1. K. Eq. 15, 25, C. A. ; Be Darhtfs Estate, 
Bfiulall V. Darby, [1907] 2 ('li. 465 j and compare G«?ton v. Havcock (1742), 

2 Atk. 424, 426. 

(n) Bale ( }farquis) v. Cnny'nglinme (1826), 2 Buss. 275, 299 ; Leonino v. 
Leonino (1879), 10 Ch. I). 460, 465, 0. A. ; Be Dunlop, Dunlop v. Dunlop 
(1882), 21 Oh. I). 583, 588, C. A. ; and as to exoneration, see p. 306, post. 

(o) Be Dunlop, Dunlop v. Dunlop, supra. 

{p) Lipscoynb v. Lipscomb (1868), L. K. 7 Eq. 501 (and see oH this, 
Leonino v. Leonino, supra) ; Tresirail v. Mason (i878), 7 Ch. D. 655. 

(tt) Leonino v. Leonino, supra. 

(h) Stringer v. Harper (1868), 26 Beav. 33. 

(c) Early v. Early (1878), 16 Ch. D, 214, n. ; Be Alhill, Athill v. Athill 
(1880), 16 Ch. D. 211, C. A. ; and see title Guakantee, Vol. XV., p. 439, 
note (/). 

(d) See title Equity, Vol. XIII., p. 142 ; and, for the general principle 
of marshalling, the cases referred to ibid., note (e) ; and see Galton v. 
Hancock (1744), 2 Atk 430, 435, 438 ; A.-O. v. Tyndall (1764), Amb. 614, 
615 ; Averall v. Wade (1835), L. & G, temp. Sugd. 252, 256. 

(e) But the double creditor must have a charge or lien on both funds ; 
if he has merely a right of set-otf against the second fund, he cannot be 
required to abandon his charge on the first fund in favour of the second 
incumbrancer on that fund and roly on hia right of set-ofE (Webb v. Smilh 
H»86), 30 Ch. D. 192. C A.). 

if) The securities need not have been created at the same time ; they 
may be successive securities for the same debt {Qwynne v. Edwaids (1825), 

2 Russ. 289, n.). 
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only, iho two properties will b( marshalled, so as to throw the first 
iucimibrance as far as possible on the property not included in the 
second security (//). Rut thei e must be two funds or securities, both 
originally the propeity of the same owner (h) ; a fund and a right 
of action are not marshalled (/) ; and the debts must be the debts of 
the same person {k). 

The single cn'ditor is confined to his substituted remedy against 
the other security ; ho cannot interfere with the double creditor in 
the exercise of bis rights (/). 

Tlio doctrine of marsballing will be applied if at any time during 
the iU'iion the court si‘cs occasion for it, allbougli marshalling has 
not been claimed by the jdeadings (m). 

(b) hi Whose lunntir the Jkutrine Ap])hes. 

543. Tbo doctrine of marshalling applies in favour of persons 
cluiining one of ilie ])ro])eriies subjc'ct to the double creditor’s charge, 
wiielhei by assigiinuuit or charge by the mortgagor for value (a), 
or as volunteers under a settlement made ly him (o) ; but it doi^s 
not apply in fjivour of the mortgagor himself, and iiersons claiming 
under him otluu'wise than by assignment or chargt', that is, his 
trustee in bankruptcy, bis judgment credit ons (;>), or unsecured 
creditors ((/\ or bis real and jiersoiial represtmtativos. 

A sundy wlio has given his jiroperty as si'cuuty for a debt can 
requin' the creditor to resort to oilier ])roj)erly of the debtor com- 
jirised in tli(‘ sc'curityiii order to exonerate the surety's propeity (r) ; 

(f/) Lavoit T. Athol (Ihd'e and Jhiehess) {17*12), 2 Aik 444, 446; (jibsoyi,Y. 
Seagrim (1856), 20 Bcav. 614; and see title Vol. Xlll., pp. 143, 144. 

(/i) Douglas v. Cooksey (1868), 2 1. It. Eep 311; The ChioggiOy [1808 J 
P. 1. Possibly there may be. capes wIutc the two secuiities have not 
been actually subject to the same ownership, hut at least the owners of the 
security against which the claim is. made must not he entitled to throw the 
paramount liability on the claimant’s security (see He v. Cooksey^ supra). 

(i) The Arab (1859), 5 dur. (n ?.) 417. 

(k) hr, paite Kendall (1811;, 17 Ves. 514, 520; M'Carihy v. M^Cartie 
(No. 2), (1004] 1 1. K. lOU, 11;), i\ A. ; coinjiaie Ke Jones, a Minor (1853), 
2 1. tOi. li. 544. 

(l) Koyes v. Tollock (1886), 32 Ph D. 53, 70, C. A. ; Manks v. Whiteley, 
[1011] 2 Cli 448, 466; the iiouimiy diet urn in Laurence v. Gttlswoiihy 
(1857), 3 diir. (N s.) 1049, iseinuieous 

(m) Gibbs v. Oagier (1806), 12 Ves 413, 416 ; sec Judicature Act, 1873 
(30 & 37 Viet. c. 66), s. 24 (4) 

(v) Such as a mortgagee (Aldneh v. Cooper (1803), 8 Ves. 382). 

(o) Hence where the settled and also unsettled estates are comprised in 
the mortgage, the mortgage will be (blow n as far as possible on the unsettled 
estate {Ilaltis v. Cox (1863), 32 lh*;iv. 118 ; Anstey v. Newman (1870), 30 
L. J. ((’ii.) 760 ; MalloU v. Wilson, (1003] 2 Ch. 404) ; though not as against 
a subsequent mortgagee, unless the settlement contains a covenant against 
incumbrances, or the mortgage is made subject to it so that the settled 
property is en lit led to he exoiieiated {lie Boche's Estate (1890), 25 L. R. Ir. 
271 ; Be CysagliVs Estate, [1003] 1 1. R. 235); see note (i), p. 305, and 
pp, 306, 307, pOA'Z, and title Fjiai-uulent a^d Voidable Conveyances, 
Vol. XV , p. lOJ. 

ip) 8ee Averall v. Wade (1835), L. & G, temp. Sugd. 252, 262 ; unless 
they Lave by tlie judgment a charge on the estate (Be Fox (1856), 5 I. Ch. R. 
541, P. Ci). 

(g) Anstey v. Newman (1870), 39 L. J. (on.) 760. 

(r) Be Weskinthus (1833), 5 B. & Ad. 817 ; sec Spalding v. Buding (1843J, 
6 Beav. 376 ; Kemp v. Falk (1882), 7 App. Cas. 573 ; title Guarantee, 
VoL XV., p. 518 ; and as to marshalling securities in favour of a suretyi 
see ihid.t pp. 609, 61 L 
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and where on agent has pledged property, on which his principal 
has a lien, with property of his own as security for his own debt, 
the priiici))al is entitled to have the debt thrown on the agent’s 
property (u). 

(c) Ayaind Whnn the Doctriite Apjdh'n. 

544 . Tlu^ (locii'iiie of loarshalliii^ applies Hgaiiist the owner of tlio 
two properties, if tlie mortgae/i or charge on l)otli was created by him- 
self ; and it applies against persons claiming the i)i*oj)erty, or part of 
it, under liim othcirwisi^ Uian by actual assignment or charge ; that 
is, it applies against tlie mortgagor’s trustee in hankru])tcy (/;), 
against liis judgment creditors (c), and against l)is real and jiersonal 
reprthsentatives (t/) ; and it applies against the wife of tho mortgagor 
wdio lias charged her own ])ropertv for the prior debt W- Unt ofcljcr- 
wise the doctrine does not apply to the prejudice ot the rights of 
third persons (./■), and it does not ap])ly, tberefon', against jiersons 
claiming jiart of the jiroperty by assignment or charge, whether for 
value (//) or as voUnifc(‘eis (//), unless tho assignment or charge was 
made at a time when the ether part had already been disposed of 
with aright of exoneration ngainst the double creditor's mortgage (?). 
llencii w'h(*ro two ('States are morigagcxi to A., and then one eslaii'. 


(rt) Broadhent v Barlow (1861), 3 Do Ch F. & J. 570; lie llolhruJ, 
Ex yarle Alston (1868), 4 Fh. App. 168 : as to niarshalJiug scoiintiL'S 
given by a partnership linn, and also by one of the partners separately, sf ‘0 
Kt Ex parte i^alting (1.SH3), 25 Oh. 1>. 148, (I A. ; and fece Re 

Burge, WoodJiall <!': ('o., Ex parte IShynne, [1912] I K, Ih 393 (where reJn'i 
analogous to marshalling w’as graiiied). 

(6) Be CoiiucalL Baldwin v Belcher (1842), 3 Dr <5^ AVar. 173 ; Be Tris- 
tram, Ex parte Hadley (1835), 1 Dcac. 2S8 : Be Holland, Ex parte Alston 
(1808), 4 Oh. A])p 168 ; Ilciiman v. Dubois (1871), li. U. 13 Kq. 158. 

(c) Gray v. dione, 1 1893] \V. N 133 ; 69 L. T. 282. 8ec Ullo Judoments 
AND Okdeks, Vol XVlll,p 70. 

(d) The right to marshal exists against tlie heir (sec Laiwy v. Athol (Duke 
and Duchess) (1742), 2 Aik 444, 4 46), and ngainst the ])ersonal represeu- 
iative.s (Flint v Howard, |1803J 2 Oh. 54, 73, C. A.) ; ami it (\vi.sts iiot\\illi- 
htaudiiig thatitlie two estates or tuiuls have become vested by devolution 
111 dilferent pinsons (Lanoy v. Athol (Duke and Duchess), supra). OompiU’e 
1 ho position of a suieiy ; see South v. Bloxam (1865), 2 llcm. & M. 457 ; 
litle KguiTV, Vol. XI 11., p. 143, note (n) ; and sec, further, title 
(guarantee, Vol. XV , pp. 512 ei sap 

(e) Ihdd V. Jjiskr (1854), 3 Dc 0 M. & G. 857. AVhere part of a 
married W'oman’s projuTiy is subject to aresiraint on anticipation, securities 
will bo marshalled so as to throw' on that property a mortgage not aff(‘ct('>d 
by tho restraint, and leave the other property free for creditors affected by 
it (Lie fjoder (1886), 35 AV. K. 58) ; and see title Husband and A\- iee, 
Vol. XVI., p. 363. 

(/) Wehh V. Smith (1885), 30 Vh. D. 192, 202, 0. A. ; see Aldrich v. Cooper 
(1803), 8 Ves 382, 391 ; Averall v. Wade (1835), L (1. temp. Sugd. 252, 
258 ; Flint v. Howard, supra, at p 73 ; The Ohioqgia, [1898] P. I, 6 ; com- 
pare Douglas v. Cooksey (1868), 2 I. R. Eq. 311 ; and see title Equity, 
Vol. XIII., p 142, note ((/). 

(g) Barries v. Itacster (1842), 1 Y. & C. Ch. Cas. 401 ; Flint v. Howard, 
supra, at p. 73. 

(h) Dolphin V. Aylward (1870), L. R. 4 II. L. 486, 501. 

(i) AVlicrc, for example, the assignment of the first part contained 
a covenant against incuinbriinoes ; see cases cited in notes *((j ) — (#?), 
pp. 306, 307, po,s‘f. Finch y. Shaw, Colyer v. Finch (1854), 19 Beav. 500 
(affirmed sub nom, Colyer v. Finch (1860), 5 H. L. Cas. 905, 922), and 
Haynes v. Forshaw (1858), 11 Hare, 93, suggest that subsequent alienation 
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is mortgaged to B., and afterwards the other to C., there is no 
right of marshalling in favour of B. against C., so as to throw the 
wliole of the first mortgage on O.’s security, notwithstanding that 
C. took with iiotioo of ilie prior mortgages ; but as between B, and 
the first mortgage is apportioned between the t\YO estates 
according to th(;ir value {k), unless C.’s mortgage is expressed to be, 
subject to luul ai'fc(ir satisfaction of both the ])revious mortgages, in 
which case J>. can marslial against him (/) ; or unless the mort- 
gage to B>. was mado on the footing that it was a first mortgagee, 
ami the mortgage to C. is subsotfuent in date. In the last case C. 
takes subject to Ibe i-ighi of B. lo exoneration out of the property 
retained by tlie mortgagor [m). 

(d) of Apji'indion uf Ihcirin*' 

545 . Th“ a])plieaiit)n of the doctrine of marshalling usually has 
the ettect of giving an incumbrancer a claim against a fund not 
comprised in his security in substitution for his claim against a 
fund comprised therein, hut of the Ixuietit of which he is deprived by 
the overriding claim of an incumbrancer on both funds (/?). But 
the same ])iinci])K‘ is applied in cases wliere the person entitled to 
onofundorpro])criy claims, against iiu^ person entitled to the other 
fund or ])ropt3rty, eillu'r complete (‘Aoneration or indemnity from or 
a-gjiinst the ov( 3 rr]diug cliarge, or contribution towards the charge. 
"W licther siicli a claim will l/o allowed depends on whether the owiieT 
of thetw'oprojjertiespiiorlo their severance was himself the creator 
ot the Jii'si charge (ju b.)th, or whether that charge w^as paramount 
to his tiihi ; and also on whether, upon the severance of title, bo 
gave the part alienated or charged a right of exoneration by the 
part retained. 

If tlie owner of both properties was himself the mortgagor and 
assigned one of ilu' pro2)erties, whether for value or not, without 
reference to tlie moitgage on both (o), and he or his representatives 
pay it olV, tlaue is no right of contribution in his or their favour 
against llie assignee 1 7^, ; and wdieio the assignment contains a 
covenant against incumbrances or for further assurance (g), or 

of anotlj<'i j^iot IS noccssanly subject to the riglil of 111 arslj ailing, hut this 
is inconsistent with Bfu-ves v Hucskr 1 V. &(). Ch ('as. 401, ;uid 

other cases cited in note (A), uifto. 

(k) Bonier v. Racrler, h^iha , ' Bngden v. Bhjuold (1843), 2 Y. & T. Cli 

Cas, 377 ; ^^oxon v. Berkel 7 ^fldufll Bcnffit Building Society (18i)()), oO 
L. J. (cii ) 524; Flint v. iloicmd, [18931 2 Cli 54, 73, C. A. ; Buyluwi 
> Caralli (1900), 83 L. T .'ioo ; gee title Equity, Vol. J4h 

note («). 

(l) lie Mou'ere Trusts (18(1')), 1. K. 8 Eq. 110; see Aldndge v. Forbes 
(j&39), 4 .lur 20; conipare J!e IjjimiihVs h'ldate, [1903] 1 1. li. 235. 

[nt.) Tighc v. Dolphin, [IDOGJ I F, R. 305. 

(n) Sec f>. 304, unte. 

(a) Be J^cpingfon, Wodch'fuse \ Scobell, [1904] 1 ('‘h. 811, 

ip) Re Dorhifs FAate, Kendall v. Darby, [1907] 2 (.Ui. 405 ; sec Kn v. Kci 
(J809), 4 I. K.'Eq. 15, C. A. 

ig) JveraJI v, Wade (1835), L & (;. temp. Sngd. 252 ; Tlnqhes v. Williants 
(1852)^3 Mac. & G. 683; rhuppell v. Rees (1852), 1 De (l M. & G. 393: 
Rri Roddy's KAate, Fx paiie I'll-gemld (1861), 11 T. (^h. R. 369 ; Re Roche s 
FJ.dute (189(0- !*'• -71 : Re Jones, J^'arrington v. Forrester, (1893) 

2 Ch. 461, 470. But ic* a voluntary settlement a covenant for further 
Assurance hae not this effect {Ker v. Ker, supra). 
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where it ie taken upon a represeuUiion, thou^^h only vt i bal, tljat Sect, j 
the ebtaie is free from iiJCumIjraiK'L*s(r), tin's tlie ahsi<.;iiee an By Redemp- 
equity to exoiUTation or marshalling which ^Mll juevail afj;.‘iinst a tion. 

subsequent purcliaser of the other pioporiy wlio (loes not take the “ 

legal estate for value ami witliout notice (.v). 

If the owner of the two properties at the time of j.cveraiice was not 
tlie creator of the prior charge, but sncli charge is iiaraniountto his 
title, then he can claim the bcnolitof the rule of equality as between Mj'hu.,Vio 
liimself and his assignee, whether for value or not, and if he or imrl.moinji 
his representative's jiay off tlu^ first mortgage Ihe assignee must 
contrilmtc (u) ; hut it is otliorwise if the assignor has on the assign- 
nieiit attaclied to tlie i)ro])ortv assigned a right of exoneration, nnd 
the assignee is then entitled to the benefit of marshalling against 
the property retained until it comes to a purchaser for value Without 
notice who obtains the legal estate (b). 

Sect. 2.-]hj Dischanjc of Debt, 

546. The mortgage debt may be discharged by payment to the Uy pmnient. 
luortgagoc (c), or to a person authorised to receive il(^/). Liit 
there must be actual payment ; tlie giving of a cheque is not con- 
ditional payment of a secured debt so as to release the security (c). 

Where the advance is (‘xiiressed to lie made by several persons out 
of moneys Ijclonging to tliem on a joint account, or the niortguge 
]S made to more than one person jointly, the receipt in writing of 
vhe survivors or tlu^ last survivor of them, or tlie pi^i-sonal re])re- 
seiitatives of tlio last survivor, is a coni]deie dischargi* lor the 
inorlgage money, not\\ith standing any notice to the jiCover of a 

(r) Tiijhe v. Dolphin, ( 11)06] 1 L R, 305 'As to an erroneo.is rccilJ fl'it 
tlic ])rior incumbraiico has been paid, see Siionqe v. JIawkes (J850), 41>e ll. 

A'J. 632, (\A. 

(s) MU'dithy v. M'Cartie (No. 2), [1001] I I. R. 100, 115, (\ A. ; st*o 
Finch V. liShdw, (kdyer v. Finch (1S54), 10 licav. 500. 

(«) Kery. Ker (1860), 4 1. U. Kq 15, C A., as explained in Fe I>(^^hifs 
J^alate, llendaU v. Doihit, [1007] 2 I'h. 465. 

[h) See note (q), p 306, ddte. 

(r) Altliougli the elaini for the debt, may be barred in tlie cireiim- 
Hanoes leleiied to at p 271, anie, the creditor m.iy still, subject to 
I’i'rtain time hinits, pi oeeed acainst the security ; see title LimitjM'ion oi. 

Actions, Vol. XIX , jqi. 41, 42, 83, 84. As to inorli^ageM to wliieli tiio 
Ib'iil Property Jjimit at ion Acts, 1833 (3& 4 Will. 4, e. 37 ) and 187 4 (37 *!^’ 3i 
Viet. c. 57), do noli a])])]y, s(‘e p. 300, an/c. 

(fl) The authority ot an agent to receive the debt may be express or 
implied. If the moitgagee receives inlercst thi’oiigh a solicitor actir.g tor 
l»olh ])arties, au autborily for the solicitor to take piiyment of interest will 
1 h‘ implied ; but neither tins, nor the possession oi the imnt;’,age deed by the 
I'olieitor, makes him an agent to lecoive the piiiicq'al (II ^Ikiiuon v. 
f dndlish (1850), 5 Kxeli. 01, 98 : Kent v. 2'honuot (1856), 1 11. N. 473 ; 
ddicdy. \Valke(W)2), 18 'P L. R. 560). As to receipts in deeds produced 
1 m’ solicitors, see iioti^ {/. ), p 171, diiic, and lilies S.h.i-: or Land ; 

Ihit the receipt ot the mortgagee's solicitor in an action to reco^ er 
die deht is a good discharge (Honilon v. M illidius (1870), 5 (^Ih. A]/p. 
t' >5). For forms ol notice ni intention tore])ay, see. F.iicyclopaedia of Fon 's 
i<nd Precedents, Vol. 111., p. 55; Vol. Vllt., p. 903. * 

(<J) Ke Befrics (J.) c& Sons, Ltd, KichJioltz v. Defies (c7.) d: Sons, l.Ul , 

[lOOtll 2 Ch. 423 ; see flnidersow v. AHimr, [1907] 1 K. B. 10, C. A., p.r 
IAvrwell, L.J., at pp. 13, 14. 
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flcverancG of the joint account (/). While the joint mortgaffoet^ 
are living, payment to one is a discharge ol the dol^t at law^//), 
but is not a diacliarge of the security, save to tin* on I out (if of 
the paj^ee’s benelicial interest (//). 

The debt may be discharged by accord and saiisbic.tion (/) , 
whore, for example, the creditor accepts some consideration in full 
discharge, not being payment after the del it has become due of ;i. 
smaller sum tlian llie dei)t(A-), or whore creditors mutually agree t > 
accept a composition (/) ; and uium payment of sucli c()iisideratii;a 
or composition the security must he given up, unless, in the case i f 
a composition, tlie creditor stipulates for its retention and does tiii-i 
with the knowledge of the other crc'ditors (//<) 

A jelease of a debt is binding without consideration if male 
under seal, bait oilierwise must be made for cMivOileration (//). 

Suer, .‘b-- />// 1l*‘h‘{(se Strtmt//. 

Srii-Sl'(T. -llhfld to lUroni'i'ifaittr and iKUitnf i>; l)ve<h. 

547. Upon ])a}ment of all moneys secured by tlie mortgage, lln' 
mortgagee is bound to U'coiivey tbe nn)itgag('d pro]>erty and 
dolner up the title de(‘ds, eitlier to the mm t‘gi<*or, if lie js 
the peison making tlie jiaymeiit (e), or 1») any person inteiested 


ij) rouvcjaiicing ainl Law ol I'loporty Act, LS8I (44 cA 45 Vic4,. c 41), 
B Cl, wJiicli only apjdics to luoi (gages made alter tlie lUsl Lecembri, 
ISSl, and so tar as a eontiaiy inteuijon is not eA'inesscil (dafi ) , and set' 
pj) 110 , J 1 7, (itdc 

(c/) Wallart' v hdlsalJ (18*40). 7 AI \\\ 204 . I'oirvll v. Jho(!i/tn.si 1 1{)01 1 
2('li, 100; see title Kvirn, \ (d XIII., p 04 But i»ot il, iinder the cii- 
enmstiiiiocs,the mortgagees are to la* tiealed as tenants in eommon 
Slcvds (1880), 22 t^. J) 1>. 557) ; and a jiaynunt to one id two It \istee-jnoi t- 
gagees is had in ecpiityit tJic inoitgagor lias notice ol the trust (/iV (Uorw 
(1854), 4 I rh. JJ 112, r. , and see tiilt* 4 'ki sis and TiiesTj' 

(/<) Matson v. Ikums (1804), 4 De G .1 & Sm. 5+5, i\ A. ; J'owvU v. 
liiodhuistj siinra. 

(t) See title CoNTUArT, Vol. Vll, pp. 441 ct snj. If the mortgagee 
aeoepts vsortliless dehentuies m a company loimed hy the mortgagor in 
substitution lor hi.s inorigage he cannot suhseijueiilly lely on IJie moitgage- 
{lir (hldhng, l!)x paite t^dvristonr, 1 11112 j 1 K. 13 381). 

(/*) Fo<iJc('s V. lieer (1884), 9 App. (Ais 005. 

(?) Voiddvry v. Jlartram (1881), 19 (3i D. 394, (- A. 

(wi) (hdlnufworth v. Loyd (1840), 2 Ik-av. 385. 

(n) See tide Dkeds anv (Itiier Instkhme.nts, ^'oI X , p. 417. As to 
the effect ol delivery of tli(‘ inojlgage deed with the intention of leleasiu", 
the debt, see lOid., pp. 371, 370, note (i), 410. 

(o) Taskerw t>mall (1837) 3 My. & (v. 63, 70 ; Vuhnerw. Jlendne (1859), 

27 Ih'av. 349; iVt/wicr v. fivndne (No. 2) (1800), 28 IJeav 341 ; irn?/iprv. 
Jonos (1800), L. it. 1 P. C. 50, 61 ; lionthe v. Fobinsont 1 1911] 1 (3i. 480, 
W'i'hb V. Orossf, [1912] I Gh, 3J3 As to tender, see, further, pp. 118, 149, 
ante. As to theestopj»el ))indmg tlie mortgagee, see note (g), p. 139, urdf 
'I'he reeonvevancc Uiust re 'ton* to tJie mortgagor tin* lienefit of any 
covcnaiir eontaiiied in the ouginal conveyance to himself, and hence a 
eoveuant for rjniet tmjoymeiit. cannot lie released by tJie inortgugee 
(Thornton v. Coinl (1854), 3 l»o (J. id, & G. 203, A.) If tin* mortgagee 

cannot recunvey, lie cannot sue ior the debt (IVoithinqlon d* Go., Lid v- 
Ahhotti flOlOJ I (^h. 588, 505 ; see p. 271, ante), unle.ss lie has been evicted 
L/ title paramount {]ie FthiriL Jiurrell v. ^miih (1809), L U. 7 K<p 309), 
or has Bold tlio propeii y under ids power of sale, for Jess tlian* the 
amount dm* on llio secuiity (Undge v. Lichens (1873), L. 11. 8 (b P. 358). 
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ill the equity of redemption by whom the payment is 
made(p). 

Thus a second mortgagee who redeems is entitled to a recon- 
v(jyance{q) ; and so is the mortgagor himself, after he lias assigiied 
the equity of redemption, if lie is sued on bis covenant for jiayment 
and pays the debt (r), but in this case the conveyance is made sub- 
ject to such equity of redemption as may be vested in any ])orRon 
other than himself (s). The person claiming to redeem must at his 
own expense prove his title to do so {t). Where there has been 
a sub-mortgage, both the mortgagee and the sub-mortgagee must 
convey {h\ 

548. In general all deeds relating to tlie title to the mortgaged 
property, including the mortgage deed and transfers of tlie mort- 
gage, must be given up (a): Imt if the mortgage deed comprises 
other property, tlui mortgagor is entitled to a reconveyance of tlie 
mortgaged property, but not to delivery of the mortgage deed (/>). 
The mortgag(‘#i cannot retain the deeds till payment of a sum uot 
covered by the mortgage (c), where at the time of payment no right 
to tack the further sum has arisen {d), 

A trustee for the mortgagee is bound to convey to tlie mortgagor, or to a 
purchaser under tlie jiower of sale, at the direction of the mortgn gc(\ and 
will be liable lor costs occasioned by his refusal {llainpahiie v. Jiradleij 
(1845), 2 foil 34). As to the right of the mortgagor to call for a transfer 
to a third pc'rsoii instead of a conveyance to himseli, see p. 170, ante. 

(p) Penirti v. Mo)tf}t (1809), 5 (9i. App. 227 ; ami seo p. 142, ante. 

Iq) V. (heen (1844), 1 (^oll. 555, 503. 

(r) Kumaird \. Trollope (1888), 39 (^h. D 636. 

(s) Ihid., at p 045. This cxpicsaiori would include the assignee of the 
equity of redemption, and any persons to whom the assignee has inon- 
g.iged the property snhscMjuenily to the assignment to him. 

(t) Jamfs V. lliou (1819), 3 Swan 234, 237. 

( it) Jp/sught V. Wffdmarott (1864), 33 Beav. 417. If the accounts hetw<‘en 
the mortgagee and sub-mortgage liave not been settled, the mortgagor can 
r(*((uirc a leeonveyanci' from them on iiaymeut into court of the amount 
due from him (ibid.). As to sub-mortgages, sec pp 132 ei scq., 180 m/., 

ante 

(a) lie Wade and T/mwms (1881), 17 (3i. I). 348; and including also a settle- 
ment of the mortgage moneys which has been allowed to get on the title. 
If by consent tlie trustees of the settlement retain it, tlie mortgagor is 
entitled to an attested copy and a covenant for production at their (*\peiise 
(Dobson V. Land (1851), 4 l)e 0. & Sin. 575, 581). But on a transliT to 
Irustees the tins! should not be disclosed ; see p. 173, ante. Where tkevc 
has been a foiiner mortgage to the same mortgagee, followed ]>y. reconvey- 
ance, these deeds form part of tlie mortgagor s title, and must be given up 
[Undsonv. Malcolm (1862), It) W. R. 720). As to the custody of deeds 
dining the eouiinuanee of the security, seo pp 204 ci seq , ante. 

(h) See Young "v. Whitchurch and Ellesmere JUniking Co. (1867), 37 L. J. 
{i'll.) 186, where, however, the re])ort is not clear jus to the retention of tlie 
original conveyance ; but the mortgagor would seem to have no right to 
get back the deed, though he would be entitled to a covenant for production 
( Ti/Zes V. Plumbe (1854), 2 Sm. G. 174). Where several trust raori gages 
have been trausfoiTed to trustees by one deed, the mortgagor first redeem- 
ing is entitled to have the transfer deed deUvered to him on giving tlio 
trustees a covenant or acknowledgment for production (Capper v. f erring- 
ion (1844), 13 L. J. (cn.) 239). 

fc) Chilton V. Carrington (1854), 15 C. B. 96. 

(d) Brecon Corporation v. Seyrnour (1869), 5 Jur. (n. s.) 1069. 
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ToiiJor of the mort:.;n;40 money, tliongh iinprojiorly refused, 
(iocs not entitle the inortffa^^or to delivery of the deeds (^0; l>nt an 
order can be obtained givmif him liberty to ])ay oiio eourt a stah'd 
sum suffici('nt to cover j)riTU'ipai, interest, and tbo probalile costs oi 
action, and upon siicli |)‘i3’m(‘iit tlie inort<jfii.';f‘e v.ill be uidered to 
d(diver up tlui J<'odsfy). 

549. ]f the uK'rU^p^f e has notice of siihseipieiit ei[U)t<ihle incuiii- 
luMiicers, lie is not lioimd to ledeliver the (le'*(ls to tl'O mortpfafjor 
uilhout hein.^ satisfied that tlie subsequent iiuannlmincers liave 
iiaid oii“(//) ; nor should he reconvey uithout the consent of 
the iiicumliiancers, unless he makes the reeonveyance snlqect to 
their rij^hls ih). 

560. If the payment is made out of money beloii.qin^ to a lunatic 
tlie property should not ))e conveyed to tlio lunatic, hut tlie morbjage 
should be transferred to his committee to he disposed of as the 
court may direct (i). 

561. tlpon the mortgage delit h(*ing jiald off, lh(‘ moitgagf‘(^ 
hccouies coiistriietivel}'’ a trnsiee for the mortgagor; the Statute of 
Ju’iuitations iheP'Upon runs in favour of tlic mortgagor, ])rovi(led 
he is in ixissession. and in thirteen years the morlgagt'e's title is 
(‘xtingiiishod and tlie legCvl estate vested in tin* mortgagor (A*). 

552. Wliere tlie mortgagee is suing on a liond given for the 
mortgage deiit, or is suing to recover jiossession d tlie mortgaged 
premises, there is statuior} jurisdiction to stay the proceedings on 
pfiyment to the mortgagee, or, if he reluses to nieive it, l>y pay- 
ment into court, of principal, interest and cosi'^. Siudi ])ayment is 
in full discharge of flu' mortgage, and the niortgag'r nuiy be 
ordered to rcvoiivey and deliver uj) tlie deeds (/). The jurisdiction 
does not apply uhore the right of redemption is di.s]uiied hy the 
mortgagee, or where the mortgagee claims that the jiicmisos an* 
chargeable with othm* principal sums than those >Nliicli apjx'iir on 
the face of the mortgage or are admit! cJ by the mortgag^nr to lie 

{e) Bank of Xew HohUi Tba/r-s' v. OU’onnor (ISSO), 14 .>pp (’as. 27-*?, 283, 
P C. ; see fJohiibon v, Bipro i, |]S{»3J 1 Q. JJ. 512. (’. A ; and sj c p. 205, 
ante 

if) Bank of Xew Sonih WoJrs v. (yCo}thoi\ sirpra ; as to tender, sc'' 
p. 148, *^nie 

(n) (Uiihett V. Naftmud Procidait InMliiiion (\i)0[)), \1 'V L R 5. 

l/i) Banhs V. WMUftU (1847), 1 De (I. At Rm. 530; i'oiJ/rIf v. ^uitioml 
J^rorUlent Jvi^iitvHony supra ; and see p. 3('!), ante. 

(0 AV Lcemlmj (1801), 3 De (1. V J. 43 ; Be jMelh/ (1S8:;). -10 L. T. 420. 

A The conit will dcteiimiie at the aiqiropriato tiiue by what jiart id 
llic lunatic’s ];roperty the debt shall be uUnnately bonier: and fM*e title 
Lunatics ano Pliisons of Dnsound Minu, Vol. XTX , p. 450. 

(/;;) l^ands 1o Thompson (1883), 22 (’h. 1). 614. The mortgagor becomes 
tenant at will to the mortgagee, and, the trust not being express, the Real 
PropeiU Limitation Act, 1833 (3 & 4 Will. L c. 27), s. 7, applies ; see title 
Limitation of Actions, Vol, XIX., p. 147. 

{1) Mortgage Act, 1733 (7 ( leo. 2, 0 . 20), s. 1. The provisions as to 
recovery ol possession are repealed in the (^iinnion l^aw Procedure Act, 
1852 (15 & 16 Viet. e. 76), k. 219 ; st>e Boution v. Williams (1870), 6 (^. 
App. 656. 
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due; or where the right to redemption is in dispute be'weeu 
different defendants in the same action (m). 

Sujj-Sect. 'i.—Mcde of Setonveywice. 

[i ) FrveltoUh, 

553. If the legal estate in freehold projierfcy is vested in l!j‘i 
mortgagee, the recouveyaiico must be by deed (;i), and will contaiii a 
covenant — usually implied from the mortgagee conveying as 
iiiortgagee’^n)— that he lias not iucimibered. If the mortgagor is 
redeeming, it will lie made to liim for such estate as was tlio 
subject of the mortgage, and will ho exjiressed to convey the 
property discliarged fiom the mortgage dcl)t and from all claims 
under the mortgage (p). If the equity of redenqition is in settle- 
ment and the tenant for life redeems, he is entitled to have the 
legal estate conveyed to himself, and he can keep the mortgage 
de))t alive in his own favour (7), but he will hold the e([Uity of 
redemption subject to the trusts of the settlement (/•) ; and, 
grnerally, when a person having a partial interest in the Ofiuity nf 
redemption redeems, ho holds subject to the rights of redcmp’lifm 
of all the persons having other iiiteresls, and the reconveyance to 
Iniii should sho\v this (5). 

(m) l^Iortgage Act, 1733 (7 Geo. 2, c. 20), s. 3 ; (>ominon Jjaw Trocoduio 
Act, 1852 (15 tV 16 Viot. c. 76), s. 220. Thus the jiirisdiclioii is conlined f.o 
cases where the luortgairor is entitled to redeem on payment of prmci]>iil, 
intiTest ami costs ; or wlieie any iinther sums claimed by the niortgagoe me 
iidinil ted by the nioiigagor {Powle v. A eale (1862), JO \V. It. 627) Jt does 
not apply wliere the mortgagee is m poHsession so that accounts must be 
taken, or wdiorc ho lias iuourred expenses — siudi as the co.sts ot an aboi- 
tive sale — wliicli are not aduiith'd {Hutton w Eawlings (1810), 3 IacIi. ^07). 
A claim by the mortgagee disputing the right to redeem, or to additional 
Mims, must be made by aolicc in niiting under the hand ot Ininsdf, or his 
,i*',ent or solicitor ; it must ho deliveied helore the money is biouglit into 
court to the mortgagor's solicitor (see .Mortgage Act, 1733 (7 Geo. 2, c. 26), 
N 3; G-ommon Law I'rocednrc Act, 1852 ^15 & 16 Viet c, 76), s. 226) ; and 
iiiust show" ch^arly the nature of the claim, and in the case of additional 
' urns must so state tliem as to give the mortgagor a chance of admitting 
them ((loodlith’ d. Lfon v. LonsJoivn (1797), 3 Aiist. 937 ; Jho d. Ilanison 
V. Lourh (18L)), 6 Dow. & L. 270). 

(a) ISeo title JlitEus and Dtiiek Instruments, Vol. X., p. 367. For a 
senes of lonns ot rccoiivtyauces ap])licable to various circunistancos, see 
Kncyclopa'dia of Forms and Precedents, Vol. VIII . pp. 878 et scq. 

( 0 ) (h)Tiveyancing and Law of Property Act, 1881 (44 & 45 Vlct. c. 41), 

7 (1) (F) 

{]}) See Lncyclopirdia ol Forms and Procodeuts, Vol. VIII., pp.*879, 8S2. 

‘ or areconveyaneo where the mortgage was of a contingent remainder, 
Kt e ibid., p 882. Win n‘ iiraetieahle the reconveyance should bo indorsed 
oil the mortgage ; see ^fnd . j)p. 879, 882. For a foim of release of part of 
tlie security only, see ibid . , p 893 ; ibid., Vol. XI , ]>. 401. 

(q) See pp. 320, 321, }mL 4hiis can be done eitlim* by taking a transfer 
el the mortgage debt to the tenant, for life, or by inserting in the recoii- 
' oyance a deeUiration tiiat the mortgage is to i>e kept 011 foot for his 
I'^TieJit. As to transfer of mortgag<*, see p. 171, ante. 

(r) WiclsY. Scnvcun (1860), 1 John. & H, 215, compare Rc Oxendev, 
(tvenderiY. Chapman (J'Ji)’), 74 L. J. (cii.) 234. For lorm of reconvey- 
ance wdiere tlie trustcv'S of the settlement pay off the mortgage out. of 
capital moneys by the diiecthm <d the tenant for life, see Encyclopiedia 
of forms and Precedents, Vol. VJII., p- 890. 

(«) Pearce v. Morris (1869), 5 Ch. App. 227 ; sec 3 jSeton, Judgmentfl 
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564. Where the morfcpjageo has died, the reconveyance will bo 
by tlie person on whom the security has devolved (0- 

If there has been a change in the title to the equity of rGdeniji- 
tion, the mortgagee can refuse to execute the reconveyanctJ tendere d 
to him if it contains incorrect recitals as to the change; but, providi d 
all the persons entitled to the equity of redemption concur, he ciin 
bo re([tured to execute a conveyance with Jio recitals at all (a). 

555. If the mortgage is equitable, whether h-^cause it is a 
puisne mortgage created hy conveyance of the equity of redemption, 
or because it has been creatiul l)y charge only, it is sufticicntly 
discharged ]»y an indorsed receipt. Tiiis is evidenct^ that no mone\ 
is owing on the security, and tht.re is thereafter no interest in Ihe 
jiroperly remaining in the mortgagee. But where the mnrtgagfs 
Inas bee.]! created by convoyance, a reconveyance is usually iaken(/;). 

If the mortgage has been created in the statutory forin(c) a 
reconveyance can be made in the statutory form of reconveyance (db 

(ii.) 

556. If a mortgage of copyholds (c) has been made by covenant 
to surrender not followed by surrender (,/’), the mortgagee obtains 
only an (.qnitalde interest in the lands, and th(5 mortgage is eil’ecUi- 
ally discharged by receipt for tlio amount duo, though the laiul:' 
are frequently r(3leasod by doed(f/). If there has lieen a condition ii 
surrender (/O the mortgagee signs a warrant to the steward to euin’ 
satisfaction of the surrender on the court rolls, and this vaciiU'S tin- 


and Orders, 6th I'd , i). 2077; Coibilt v. Antwmd riwuh nl Jusiilulnm 
UtMK)), 17 T. L. K. d. Wlieie tbe rij'ht of ledemption is in dispute 
il. may be jnaelicable to lake llic conveyance to a trustee for tlic variou.'- 
paities ; see v. lleskell (1890), 44 (Ui. 1). 101 11 a puiclii{s**r 

irom the mortgagor redeem s, lie will be entitled to have Iransfeired to Iniu 
liny securities Jicld by tlie mortgagee for the debt, iiK^liidmg a ])ersoiial 
judgment wbieli the latter lias obtained against the moitgagor {Grevnoiuih 
V. Lddrr (1880), 15 C^h J> 0:5) 

(<) kScc fip 182, 185, ante Fora form, see Encydopa'dia of Forms ami 
Precedents, Vol. VliJ , p 887, 

(a) Jlinth'jf V. h’ltilon (1808), 3 Oh. A])p. 305 For a form of recoiivi y- 
iiiiee to the personal represent ativea ol a ilec(‘sis( d inoitgagoi, see Encyclo- 
pEcdia of Forms and Precedents, Vol. V'lll., p. 889. 

(h) Sec 2 Jlavidson's Precedents in Conveyancing, 4tli ed., p. 277 ; and 
p. 76, autfi. For form of receipt, see Encyclopjvdia of Forms and iq-oeedeiits, 
Vol. VIH., p. 899. 

(c) Sec p. 118, ante. 

{d) Conveyancing and Law of Property Act, 1881 (44 &: 45 Viet. c. 41), 
s. 29, S('hcd. III., Part 111,; Eucyclopaidia of Forms and i*reocdeiiU. 
Voi. VIII , p, 878. For riiodos of viwating mortgages in tlioca.se ol 
Imdding, liiendly, and industrial societies, S(‘c titles BliILDINU Societic.s, 
Vol. 111., p. 370; Friendly Societies, Vol. XV., p 166; Inditstiuaj., 
PiiovinrA'r, and Similar Soheties, Vol. XVIL. p. 22. For forms, see 
Encycloiuedia of Forms and Precedents, Vol. 111., p. 56. 

(e) Si'e title Ooi'Y holds, Vol. VIII., p. 93; and see pp. 124c/ seq.f ante 
if) See ]). 124, ante, 

(q) In tlie case of building, friendly, and industrial society niorigagos 
whiiilf have been entered on tlio court rolls, the steward, on production ol 
tbe receipt, verified by oaili, makes an entry of satisfaction ; see lillciJ 
cit«'‘d note (d). supra, • 
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surrender (t). If lliere has been a surrender followc-d Ity admit- Skct. a. 
tance of the mortgagee (,/), the mortgagee must surrender to the By Release 
jierson redeeming, and such person will thereupon be admitted ; of Security. 
nidesB the mortgagor pays the uiojiey on the day fixed by the eon- 
diiion, in which case he is restored to hi.s old estate, and can re-ent r 
without new admittance or new lino (A). 

(ill ) LrafvJioids. 

657. If the mortga^^e lias Ixrii cmiti'd by assignment of ibe Reaissifin- 
lonn, tlio t(inu be ivassignod to tlio person redoeiniiig in 
iiianiior corresponding to a recoiiveyaiioe of freeholds (/). If it lias Sunendor, 
boon created by subdeniisf', the mortgage suli-icrm will be snr- 
rendeHMl for the purpose of merging in the term (m). A second 
mortgage by subdemise can only be got rid of by a suvixmder by 
(Iced : it docs not become a satisfied ir.rm under the Saii'died Teniis 
Act, 18d5 (a). 

(iv.) (Hhrr Vroiteriy. 

558. Other property, such as a reversionary interest in personal Kevorsionary 
pi*o])erLy, is usually mortgaged by assignment, and on payment off iiitt*rests 

is reassigned by deed or instrument under band (e). Where stock Stocks ami 
lias been mortgaged hy joint mortgagors, the reassignment must 
he to, or at the direction of, all; otherwise the mortagee will bo 
liable for any loss thereby arising (j>). 

559. A siatuiory mortgage of a ship or slian3 in a ship is dis- Ships, 
charged hy aignaiui'e and attestation of the indorsed form of receipt, 

(i) See Ihiicyclopicdia of Forms and Premlenis, Vol. V., yip 200, 21!^; 

Vol. Vlll , p SSO As to (‘onditional surremUrs, compaio l<imoiids y, 
J,m'n(i(\rm)A'vo. Fliz. 239. 

(y) See p 125, mite 

(A) tblhcit. Law of Tenures, j). 356 [276] Till the admittance of (he 
mortgagee, the mortgagor remains tenant to the lord, though the mortgagee 
( Mfi at any (iine complete his title by admiilance (Fawcel v. Lowther (1751), 

2 Ves. Sell. 300, 302). 

(i) See p. 311, ante, and see Encyolopiedia of Forms and Prece- 
dents, Vol. Vin , yip 881, 890 As to mortgages ol leaseholds by assign- 
iiKuit, see y)p 127, 128, ante 

im) !See Lneyclopicdia ol Forms and Precedents, Vol. YHI , pp. 881, 884, 

SS7, 889 : and p. 126, nnle. Some mortgages, instead ol a ynoviso for 
ii-assigumeiit, or surrender ot the mortgage term, eoiU.un a proviso tliat 
on payment ot the debt on tho appointed day the Um i*i shall cease,, in 
Meli case it is ])roy)(*r to exeeiite a deed evidencing the cf f -it of the term 
i e(‘ 2 Lavidsoii, Precedimts in Conveyancing, Pait II., }> 822) 

la) 8 A' 9 Viet. c. 112, s. 2 ; Re Moot'e oud Hulme's Conhaet (lOH), 56 
•'‘‘■'I Jo. 89 ; see note (>/), y» 127, arife , and see arthdes in 5() Sol. Jo. 220, 

-li), in the latter of which it is pointed out that whcie the first mortgage is 
hy assignment, the second, though by subdemise, is cquituhle only ; lienee 
d can be discharged by rei‘,cipt. \Vhoie the mortgage is to a building 
society, whetljcr by assignnumt or snbdcunisc, an indorsed receipt is 
MiJlloicMit to revest the i>remiFOS in iho mortgagor (see title Builuinu 
80 ( ieties, Vol 111., p. 37U; 60 {^ol Jo. 2:>il). 

(o) Coin])arc Kneyelopicdia of Forms and Precedcuf-', Vol. VIII., p. 882. 

As to entering satisfaction of a hill of sale, see title Bills of Balk, 

' ol. nr., p. 73 : and for forms, see Kucyelopaedia of Forms and Precctlents, 

Vol. Vlll., p. 898. Reassignment of tho chattels is not necessary. 

(p) Magnus v. Queensland National Bank (1887), 36 Cli. D. 25. As to 
mortgages of stocks and shares, sec p. 132, ante* 
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and the morfc^i^age deed, witli tlie indortfod ri'coipt, is produced to the 
(Registrar of Shipping, \vlio enters the discharge in tlie n^gister (tj). 
'"hereupon whatever estate passed to the mortgagee vests in tlie 
person in whom (having regard to infcorvening acts and circnm. 
stances, if any) it >vi>nld have vested if the inorigage had not been 
made(r). Tlie eiitrv of discharge destroys the original nKU'fcgage, 
notwithstanding tlnifc the receipt has been given by mistake, and all 
suhsefiiiout enl}i('s relating to it are vouli-'O. 

(v.) t^tihu/adton of llctjhtaed C/airijcs. 

560. Tn the cise of a registered (0 charge, the registrar, on 
tlie requisition ol the i\igist<'ri (1 propiietor of the charge, or on 
due proof of tlie satisfaction tliereof, notifios the ee.^sation of the 
charge on tlui register by cancelling the oripiiial entry or otherwise, 
and tljerevqion the clinrge is deemed to lia\e ce:i.sed (//). A similar 
procedure applies to the f-aiisfaction of incumbrances existing at 
tin' time of iirst n'gistrar.ion of w'hich notice lias been onh'ivd on 
ihe rf‘gisti-'r (/ ). and in oacli case, notillcaiion of jiarfc discharge o^ 
the dolit can lie made ( ^ ). Where ilierf* has been a conveyance ol 
the legal ostato to the mortgagee, this should ho reconvened. 

5Gi. A\ijere a mortgage or chargee has been n^gistored in 
Aiiddh'sux (./), its discduirge is noted Iiy tJie registration of a memorial 
of the insirunieiit of diocharge(//) ; where it lias boon rt^gisiered in 
Yorkshire (r), the entry of discharge is made in acconljince with 
the mil's for the time being made by the conniy aullioi ily (d). 


(q) Tlic u'ci^triir lia.s no jui1U»»ri{y to riaso tlio t‘ii1ry of the mortgage 
{Ckni^tcau)}enj v. ('apfi/toit (1882), 1 App. 127, 135, I’. T). As io 
Bucli inortg.igcs, are 133, 13*1, ante. 

(r) ^[creliaiit S1up])in^ Act, 1834 (57 & 58 Viet. c. 60), a. 32 ; see tille 

SinrciNO AN[» Kavioatjon. As to indorsement ol discharge of llm mort- 
ejtge on a certiftcato of mortgage, aoo Morchant Shipjnng Act, J 804(57 58 

Vji‘1,. c 60). s ><3(7) 

(s) Hell V. IJlylh (180tS), 1 <'li. App 136, (3. A. 

(/) As to such charges, see p 84, (wLe As to tlio vacating of registered 
charges in iavonr of Imilding, hieiidlv, and industiial RocMcties, see, respee- 
tu'ely, titles iiMLOiNo S(»( I r.rin.s, Vol III., p 372; FniE\ or.\ Soeumiis, 
A'ol. XV. p. 166: iNouPiiiML, PijovroE^T, A\i) Similar Societies, 
Vol. XV11-. p 22, 

ill) Lund Transfer Act, 1871/ (38 &, 30 Vie-t.c. 87), s 28 ; sec Land Transfer 
llrles, 1903, r. 166. The ceitilie.ate of charge must be delivensi to the 
re^Usirar, and by him retained and cancelled {ibid., r. 266). 

< r) Land Transfer Act, 1875 (38 & 39 Viet. c. 87), fl. 10. 
fr) Land d'ransfer Act, 1897 (60 61 Viet. c. 65), Sched. L, applying tlio 

al.o^'c tw'o sections to “ jiart discharges,” presumably of tlie debt, though 
tlie e\}»re'’i'ion may refer to (he hmd, or to both ; see Land dTausfer Rules, 
1303, Torm *18. 

(a) See p S6, ante 

{h) Land TU‘giRi,ry (Middlesex Deeds) Act, 1891 (54 & 55 Viet. c. 64), s 5. 
Under the Middlesex Rrgi.stry Act, 1708 (7 Anno, c. 20), s. 17, an entry of 
satisfaidion could be made on prodiujtion of a cevtilj(*alre; of payment signed 
by the niortgagee, lus signature being proved by the oaths of two attesting 
wit*iesse.s. 

(e) Bc'} p. S’ 7, ante, * 

(i) Yorkshire Kegistries Art, 1884 (47 & 48 Viet. c. 54), s. 35 (4). 
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(si.) F^tamps, 

662. Thore is chargoable(^*) on the rccoovo^anee or discharge 
a slamp duty of 6f/. for every ilOO, and any fractional part 
of ilOO of tiie total amount or value of the money at any time 
s(iCUJ'od (/) ; hut this is cliargealile only when ilje recon vevaiicij or 
(liVchur^^e wholly frees the Hiihjcr.t of fc/ie security tliercfioin (f/). 
Where there is a ]econv’c\a]ico of part only of the property, 
whiitluT on ])aymont off of part of the morigjige debt or not, Ur; 
ad iidorem duty does not api^ly, anil tlic deed must lie slampod with 
j0.s., but if the total amomit js less tlian i!‘2,000 a stamp nilorcvi 
071 the w^liole amount secun'd is accepted on the partial recon- 
veyance (//). Subseijiienlly, upon discharge or reconveyance on 
payment of tlie baJance, the ad calnrevi duty on the w’hole amount 
at any time secured is payalJe('/). 

5fi3. Tlio (td ndoinn duty is only chargeable on instruments 
wliicli operatii dic(;ctly to disidiarge or laiL an end to the security. 
A nu're rev'e.ipt J’or nriiicipal, iid.oresi; and costs has this effect, but 
(Uily iridiniclly. as furnishing evidence iliat tlie mortgage dcbl has 
lujcn paid, jleiice it is siiilicieiitly charged with Id., and if it does 
not oxtoiid to costs and is indorsed on llie mortgage, it is exempt 
from shun]) duty altogotlu r(i). 

SriiU'C* T. 0. Vi i h(j Order xnslead of Jin ( yh rey an' e[j). 

564. Where a IrmilL*, solely or jointly, is seised or possessed 
of land, or is enliUed to a contingent right in land, by way of 
mortgage, the judge in lunacy may, by order, vest or release the 
land in or to such ])erson or iiernms as the judge directs; or a 
jierson may Ix^ appointed to convey the laud or to release the right (/.•). 
A vesting order as to copyhold land, il* made with tlie lord’s consent, 
vi'sts the land without suri (aider or adiniitance ; if the lord does not 
cons(mt, an order for coiivi'uuice will be made, and ^Yill be carried 
out by Hurr; luler and arhni'hmce (/). 

(e) As to st.vinj) duty ixi nioi ig.igo.s, scopp, 134 ct seq , ante. As to stamp 

duties goner ally, see liurKNUK 

(f) Sljiuip Act, ISDl 55 Viet. c. 39), Soiled. T , “Mortgage oic.” 

'Pliis Ik'juI covers “ Ilec.oii'. (\yance, Keleasc, J)iscliarg»\ ►Siirremler, liesiir- 
K'lider, Warrant to Yaeak*, or enunciation.” 

(q) Jihiuro { V''Jitmr.nc\s Tri(i>iccr)y. InUtrid Eevenne Vo^iimmioners {ISOo), 
113 It. ((’t. ol Sess) 231!. 

(/i) find , at p. 233, n. 

(i) 7^'hih ifT Sons, Ltd v. hdnvd licvenuc Commis>^iovers, (1904] 2 K. B 
205 ; , stamp x\ct, ISO I (54 & 55 Yiet. c. 39), Pdicd. l.,“ Receipt, Kxemp- 
Uoijs ” (11). As to the exemptions from duty of receipts and rceoiivey- 
.uices by building and friendly so^'iches, see, respectively, titles Huilding 
S ociJCTiES, Vol. Ill, 1 ). 372; Fklcndly Sociktius, A'ot.. XV., p. 161 ; 
comparo title ]M)US'niiAL, rueviOKNr, aVNI) Similak SocinrrES, Vol. XVII., 
]). 23. 

(/) As to V('stiiig by deed ]>oll in cases of conijuilsoiy purchase, see titl(3 
('oMimi^soRy l^iuuarASiii of Lamp ani> CoMPENSAnm^, Vol. VI., p. H3. 

(k) See, further, title Lunatics and Pimsoxs of Unsound Mind, 
Vol. XIX., p. 454. The Lunacy Act, 1911 (1 & 2 (loo. 6, c. 40), ivlncli 
transfers to tlio High C<mrt the lunacy jurisdiction as to vesting^ orders, 
excepts the case of lunatic mof^g^lg^'es not being also tiusteos ; see, further, 
title Trusts and sticks 

P) Lunacy Act, 1800 (63 & 54 Viefc. c. 5), s. 135 (5), (G). 
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Where a lunatic is solely entitled to any stock or chose in action 
by way of mortgage, an order may be made vesting in any person 
or persons the right to transfer the stock or to sue for the chose 
in action (m). 

665 . Where the mortgagee is an infant, an order vesting tin- 
land, or rclensing or disj^osing of his coiitiiigunt light in the land, 
can be made in like manner as in the case of an infant trustee (n). 

566 . Where a mortgagee of land has died, a vesting order in 
favour of such ])crson or persons, and for such estate as the court 
may direct, can he ma(lo(e) : (]) where an heir nr personal repre- 
sentative or devisee of the moitgagee is out of the jurisdiction and 
cannot he found ; (‘ 2 ) where any such person, on denuind made hy a 
person entitled to a reconveyance, refuses to convey ; (d) where it is 
uncertain 'which of several devisees was tlie survivor ; (4) where it 
is uncertain as to the survivor of the de\nsees, or as to the heir or 
])oroi'>nal representative of the morlgngi'e, whether he is living or 
dead; and (5) ^vhe^‘. there is no heii or personal repn^sentalive to 
a mortgagee who lias died intestate' as to the land, or it is uncertain 
vho IS liis heir or personal representative or devisee (j»)- 
tile order to be made it is lu^cessary that the mortgagee shall have 
died witliout having gone into posseshion, and thali the mortgage 
money shall have been jiaid to a person entitled to receive it, or that 
such person consents to an order fur tlio reconveyance ol the land ( 7 ). 

{m) laniiU'.v Act, ISDO (53 & 54 Vicl c 5), s. 130 (1) 

(«) Truslet^ Act, 1803 (56&: 57 Vict. c 53), s. 28. 4'liis jurisdiction applies 
^\lJ^Te a lunatic iiioit<»agoc is an inlimt (Lunacy Aci, 181)U (53 54 Vici 

c. 5), s. 143) Tlic same provision for infantsis made as to coj);\hoId land as 
where the inoiti;ag{‘i‘ is a lunatic pJ’iiislee Act, 1803 (50 57 Vict. c. .53), 

s 34). The order may he made Kiihjeel I0 Icgaeies chaigcd by tlic inorl- 
will on the e(|Uit> ol rodernplion (i/c KUeiihoype (1854), IS Jur. 000) ; 
and R( e litle Infants and I'iiiLnnnN, Vol XVI 1., pp. S3, 84 'J1ie neeeswiiy 
loi vchl.in^^ orders in the case oi inlants Jias almost disappoao'd now tluU 
iiiort<nigcd lieeliold piopeity de\ohes on the inoitgagee’w poisoual re]»rc- 
senlativcs ; sec note (7), p 1 82, auir, and p 1 85, anle. A vesting ord'-r 
as to stoeks and ehosi's in action v(*sted in an iiilant mortgagee can hardly, 
lu practice, he lequiied, ami is not irrovided lor. 

(0) Irustcc Act, 1803 (50 57 Vnd.. c. 53), s. 20, rejilacing the Trusicc 

Act, 1850 (13 14 Vict. c. Of), s 10. The provisions in n'spect to '*heiis 

or devisees ” can now rarely Ik‘ required (see p. 182, (nda), e\cej»t in tJic 
case of cojyJiold land (see pj) 181, 185, nuhi), and the leie-reiiee to personal 
Kqiresentiitives was introdimed to meet the usual ease of the morlgagi'd 
pi operly devolving upon liieiii. The jiouers of the Aet ean bo eN(*rcis(Ml, 
Kiihjcct to any s])ecial limits as to juiisdiction, by a pahitino court or a 
county eotnt (Trustee Act, 1803^50 A 57 Vicl. e 53), s. 40 ; County CouriR 
Aet, 1888 (51 A, 52 Vict. c. 43), .s 07). As to wlien jiroc'eeclings in the coiiuly 
coint mu u be taken, see ibid , s. 75 ; and title ('oiinty Vouins, Vol. Vllh, 
pp. 444, 452 The jurisdietioii extends to all land and jiejsonal estate in tin* 
llritish dondiiioiiS except Scotland friu.stee Act, I8l»3 (r>(> A 57 Vict. c. 53), 
s. ll ; exteirded to the High (Nuiit in Ireland by the Trustee Act, 181)3, 
Airn'inlment Act, 1804 (57 At .58 Viet. c. lU), s 2). 

ip) Tlie uncertainty may aiise fioin delay in prohate owing to the will 
being disputed {J!e Cook's Morlyoge, ll895j 'i (I1. 700). 

(q) 'i’luslce Act, 1893 (50 ilt 57 Viet. c. 63), s. 20. ilut wdiere the niovt- 
gagee Las been m possession, ili*. oider can be. made uinler iind., s. 20, since 
on his being paid eCf he and Jus represeiitalivcs are trustees ior the iiiort- 
gagor (Me Sh liter" e Moiigoge Trust ( J 856), 4 W. 11. 791). Where a mortgage 



Part IX.— Discharge of Mortgages. 

Instead of making a vesting order the court may appoint a person 
to convey (r). 

Generally, where a mortgag*^ has been paid off, the mortgagee is 
a trustee for the mortgagor, so that a vesting order can be made 
under the appropriate statutory provisioTi or a person may he 
appointed to convey (s). 

A vesting order can ho made on the application of any person 
interested in the equity of nuhMuption, whetlier under disability or 
TK't, or of any person interested in the money secured by tlie 
mortgage {a). 

SlUi-SECT. 4. — of Ihronveyance. 

567. The costs of reconveyancii are borne by the mortgagor (W, 
including not only the ordinary costs where the mortgage liMe lias 
not boon changed by assignment (c), or devolution, but also any 
oixtraord inary costs render<'-d necessary hyaeliangi; of title or otlicr 
event, such as the costs of obtaiiiing a vesting order where the 
jjerson who should reconvey cannot he found, or is under 
<lisability (d), or where the. legal estate is in atrustoo-inorlgagee who 
has absconded (c) ; hut not tlio costs of a vesting order wlu're 
the mortgagee himself lias become lunatic, tliese, whether the vest- 
ing ordtir is obtained on llie application of the mortgagor or Ihe 
committee, being paid out of the lunatic's estate yO; nor costs 

of freeholds is hy way of trust for sole, uihI the IrusiB ol tlic surplus pro- 
ceeds are lor the. iuort};ai»or and his piM'sonal repn‘seiita(ivcs, it is not a 
iiitTO see.inity lor inoni^y, hut changes the devolution, and the mortgagee 
ifl a trustee for tlic ]nivpose oi making a vesting onier (iO* J^iiderwood (lHo7), 
K. & J 745 ; eomjuue Jlc Keelei^s Morigmje Ti Ufit. (1802), 112 L. .1 ((Mr ) 
101). But payment to two out of thr(‘e joint mortgag(‘es do(M not make 
the third a trustee so as to enable a vesting order to be made {He i)nho}u’8 
Mort(f((fc Tni&ta (1871), L- K. 12 Kq 202), unless lie, is alieady a trust.^Mi 
and a new trustee has be(Mi api*oinied {He Waller's Mortgage Trusts (1870), 
2 ( 111. J). 200), See, further, as to vesting orders, title Trusts .and Trustees ; 
and, as to t he luaetiee*, R S. t ' , Ord. 54 b. As to tonns of order, see 2 Setou, 
Judgments and Orders, Olli ed , pp. 1220 et seq. 

{r} 'J'rustoe Art, 1803 (50 &: 57 Viet o. 52), s. 22. As to such vesting 
ordiTS, see ]>. 310, aate. 

(#f) Tims, on one of t.wo joint mortgagees wilfully refusiug or n(‘gloe.ting to 
r(eonv(‘,y, a jiorson can he appointed to convey iimhT the Truste(w\et , 
1802 (.50 & 57 Viet ss. 20 (vi.), 32 (i/o/wr v. Fieldseud (1011), 

Sol. Jo. 552). As to such vesting orders, see p. 310, ante, and ibid., note py). 

(a) Trustee Act., 1802 (56 & 57 Viet. c. 53), s, 20 (2). The court may 
order the costs to be jiaid in such manner and by sucli jktsous as may setun 
just (Lunacy Act, ISOO (52 & 54 Vict. c. 5), s. 142). The words “ by such 
])ersons ” overrule He Spaiks {a Verson of Vusoimd Mind) (1877), 0 Ch. 1). 
201, C A., where it was held that the costs could not be thrown on the 
mortgage debt. : see note (/ ), infra. 

{b) King v. Smith (1848), 0 Hare, 473, 475. 

(o) See Weiherell v. Collins (1818), 3 Madd. 255. 

{d) Ex jinrie Owmnneij (1841), 10 Sim. 208 ; King v. Smith, svpra ; see 
He Ste.wart, Kx park Marshall (1859), 4 De G. A J. 217. 

(e) V Crosse, [1012] 1 Oh. 323. 

(f) He Lewis, Ex park Hkhards (1820), 1 Jae. W. 264 ; He Townsend 
(1847), 2rh 348 ; ronita, He Marrow (1841), (T. & Ph. 142. The eKce])- 
tion has been admitted with difficulty (see He Stuart, Ex parte Marshall 
(1859), 4 De J. 317, 310), but is now settled {He liiddle (1853), 23 L J. 
(<'y.) 23, C. A.; Uawkins v. Perry, Be Viall, Ex parte Sargeant (1850), 
25 L. J. (cH.) 656, C. A.). The mortgagor, however, pays the stamp duty on 
the order (Be Thomas (1853), 22 L. J. (CH.) 868); and the exception does 
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occ:tsioued by the mortga^^ee mixing the title to the mortgaged 
ostato with other property ( (j). 

Where the deeds have come into the custody of the court 
ill tlie course of the leasonahlo and proper administration of 
Hie inoitgagee's eiHate, tlie costs of getiing thcjii out must bo 
paid ))y tlie mortgagor {h), but not if the advance was made by tlie 
executors and Hie mortgagt)r bad no notice of tlieir character or of 
tlie action (/). 

Heor. *1.- - By Menftr, 
i‘i r. f'T' I ! llV/n? Mcrfjrr iahrs ]*Uv<\ 

().} In Uenrrnl. 

568. "WlKm a charge on laud and the ownership of tlie laud 
|i**coiiie united in (bo same jierson the charge is at law merged iu 
the oY^Pc 1 tliip (/. ), hut in ecpiitv merger does not necessarily follo\^ 
iijxjii tlie union of these two inlerests, and the equitable rule now 
prevails (/). 

With 011(5 exception (/?/), merger is in equity a ((uestion (;f 
iniimlion, and this intention may be actual or jin'Siiiiuid (//h Even 

not ext* nd to the cast" of a Imialic lioir-at-Jaw of the mortgagee (lie ^ivari, 

h. r piute )lius‘liall (1859), 4 De (I ^ .1. 317, 319; Jle Jones (1800), 7 

Jur. (N. i ) 115. (!. A) applicatjou tor a vesting order sliould bi‘ 

made by ilu". roiniuiH(‘'* (lie Wheeler (1852), I J>e (1. M. &u (ir. 434), and 
t’lifnld not he served on tlie mortgagor (lie Roieley (1863), 1 DeCl. J. Ai 8111 
4 17, A ), and ev(‘a il serv(*d the moitgagor will not l>(‘ allowed Ins eosi.s 
<'i i-ppoaniig out ol th<‘ lunalir’s (\'5tate (Re Phillips (1809), 4 C-h. App. 629) 
^\h(’lo (.he liioi'tgagee is a tiustee, but the mortgagor has no notice of tlie 
tv’iist, the except ion applu^s, and the costs of a v(‘st in g older are paid, a^ 
I etweeii the lunatic’s estat»‘ and (he tiiist estate, out ot (ho latter (Re Toivn- 
st nd (1850), 1 Mac. \ 1 L 686 , He Jones (1876), 2 (Jli. 1). 70, V A ). It was 
h Id in Rc //cires( 1819), 1 Ma(' & (1. 23, that wdierc the mortgage diacloM'd 
1 ae liik'-t, th(^ costs w(ie payable by the mortgagor, but tbeie is no ground 
l<»r this da tinction. 

{(/) Kiiifi V. Smith (1848), 6 IJarc, 473,475; se(i ( '(qiper v. Teninglon 
(!81t), 13'J.. ,] (eu.) 239; I Coll. 103. 

(h) Jiurileu v. Oldaker (IStl), 1 Coll. 105. 

Reed V. (184 t), 13 \j J. (cn ) 417. As to lelease of the ]>roi)erty 
of a BUU'ty, s»je title (Ut mun'i re, Vol. XV., p 547. As to tlie lights oi 
iiiMin-is uiuici a mortgage uidirance policy, sco tith' 1 js’suiianc 3<:, Yol. XVII , 
]> O i J. 

(/) KiHkt hy analogy i , tlie merger of a less ('state in a gi'eatcr, or 
localise a man cannot be hi.s own debtor. 

\l) Judicature Act, 1873 (36 Ai 37 Viet i\ 06), s 25 (11) : see title Eqiuty, 
Vol XIIJ ,p 64,iiote(/). Th(‘ Judicature Act, 1873 (36 & 37 Viet, la 66), 
s 25 (4),, wdimh deals cxi>ie.ssJy wdth mergiT, only reltrs to the merger 
ot (slates ; see, further, tith- Ki^iiity, Vol. XJll., ]). 64 

(7/1) 3 he excepted case is wlmrc the owner of land pays off a charge 
v'hu li ho is jiersonaJly liable to ^lay^, as he is not allowed to R('t up the 
e]a*rge against subsfHjimnt liKMimhrancers to whom he is liable; see 

i. (^d;iTY, Vol XJII , p. 148; Oiler v. Vanx (Laid) (1856), 6 De G. M. & O 
6:\S, 642 , Platt v. Mendel (1884), 27 Ch. D. 246, 261. But he may do s<» 
when be has bet‘n (lischargi'd by bankruptcy from personal liability (R*’ 
IlonmuPs hhiide (1892), 29 L U Ir. 266, ’C. A.) ; and where the hist 
mf'otgiige IS also securcci on pniperty otlier than that of the person redeem- 
ing, it may bo kept alive a-s t,o such oilier property (Taws v. Knowles, 
11891^2 t) B. 564, 572, (\ A ). 

(a) As to hijcb aetnal or piesiiiued intention, see title I'^.vjxrrry, Vol. XlII.j 
pp. I 47, 148 , Tynvhittv, Tyiwhiti(lSQ*i)f 32 B(».av. 244, 249 ; Thorns v. (Mu'll, 
[1895] A. C. 1 1, per Lord Macnaghten, at jip. 18, 19 ; Re Gibbo 7 i, Moore v. 
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tliou^?h a charge is expressed to be extingiiisbod, it /aay be treated 
as still in existence fur the ])rateetion of the person finding the 
money to pay it off(o) ; and wliere it hfis been extitjguished under a 
njiHai)prehensionof title it maybe treated as in exishMice if tliis will 
1)0 more in accordance with the general intention of the owner (jO. 

Further, since merger de])en(ls on intention, and not on tlio m(‘re 
legal union of tlie charge and the estate, it may take place although 
the charge is supported by an outstanding legal estate (7). For 
merger to take place it is sullicient that the beneficial intei-est in 
the charge and the heiiefici.il estate in the land meet in the same 
person, whether in eithei’ case thev nre accompanied by the legal 
interest or estate or not(r). 

( 11 .) In VaH'uulfir <\ises. 

569. Tlie presum])tion in favour (^f merger arises wdien the 
absolute interest in the charge is uiiitc.d with tliei'stato in fee simple 
in the land, whether tli(‘ owner ol the land ac(piir(‘d the cliaige 
before (cS’), or at the same time asC^j, or after (a) lie became entithnl 
tt> the land, unless siicli estate is subject, to an executory devise ov 
is otherwise defeasil)le(/)), or the title is in dispute (c). There is no 
advantage in keeping the charge alive(d), audits extinguishment 
simplifies the title to the larnUc;. Jt is the same when the cliargo 

aibbon, L1909J 1 Ch. 367, 373; aiidsea Forben v. Moffatt (1811), 18 384. 

per GiiA>iT, M.lh, at ]). 390 : The question is upon the intoiition, actual 
or presuTiiod, ol the person in whom the inteiests are nniied ” ; aud, at 
p 392: “ AViieic no intention is expiessed, or the party is incapable of 
expressing any, the <‘oiirt considers what is most a^lvantagoous to bnu ” 
See, further, pp. 321, 323, post 

(0) hby V. Irb]/ (\h) 3) (IS08), 25‘J>eav. 632; GtffoKl {LonJ) v. 

Filshtrdinqc {Lord), [1809] 2 (Oi 32. 

(p) Buclcinghamshirc {h'dri) v Hobart (1818), 3 Swan. 186, 202, hut ^^‘0 
Mtnikfi V. Whitrley, [1912] W. 87, (\ A., icvcrsiiig Mankt v. IVAnc/ef/, 
HOnj 2 Oh. 44S. ■ 

(q) At^lley v. (1827), 1 Siiu. 298, 344 ; l^ill v. J'lii (ISbO), 22 IJeav. 

294. 

(r) Foibes v. Moffati, supux. “ Upon this subject a Uoiirl of Lifpiity ia 

not guided by the lulcs 01 law. It will soinctinics hold a charge extni- 
guished whcio it would subsist at law, and sometimes j^rcserve it, w here at 
law it w'ould bo merged ” (ibid , per (Ikant, JM.R,, at p 390). “ AVlii le the 

owmer has an absolute interest in the estate and the charge, the charge is 
annihilated for the benefit of the estate and heir. The Court does not 
consider the subtleties of mergers, but discharges the estate from the 
incumbrance ; it would otherwise burden estates to no purpose.” {Don is- 
thorpe V. Foiicr (1762), 2 Eden, 162, per Lord Ueni.ky, L (b, at p. 164). 

(s) Forbes Y, Moffatt, supra , Sivinjeu v, (N(» 3) {I860), 29 I3eav. 

199, 203. 

(t) Grice v. Shaw (1852), 10 Hare, 76, 79. 

(a) Price v. Gibson (1762), 2 Eden, 115 ; Hood v. Phillips (1841), 3 Beav, 
513; Pitt V. PiU, supra; Tyrwhitt v. Tyrwhitt (1863), 32 Beav. 244, 249. 
In Swabey v. Swahey (1848), 15 Sim. 106, 502, the mortgage was treated 
us existing for the purpose of probate and legacy duty, though merged as 
between heir and next of kin. 

(b) Drinkwnter v. Coinhc (1825), 2 Sim. & St. 310. 

(c) He Pride, Shackell v. VolneiU [1691] 2 Uh. 135. 

(d) Forbes v. Moffatt, supra. 

(fe) See Donisthorpe v. Porter, supra, at p. 163. The merger takes 
place, notwithstantog that the owner of the land is entitled to the charge - 
a portion — as next of to the portioner, and has not taken out 
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in vested ill a tenant iu tail in ptiSHcssiou (/), unless lie is by statute 
torbidden to bar the eiihnl (j/). He has an inunediate estate of 
jiihcritance (/i), and lias it in his power to become tenant in fee 
siiii])le (0, and if hti does not do so it is presumed that lie intended 
the heir in tail or lemaindermaii to take tr((‘ from tlie cliar^^e (j). 

The presumption in favour of merger arises in the foregoing cases 
not only where the charge and estate devolve upon the same 
pe.rsoii, hut also wluTe the owner of the estate^ ])urehMses (/.), or pays 
olT (/), the clijM-ge. ]]ut where a charge becomes vt‘ste.d in an 
ownei’ ^\hoso estate is in remainder, and may, having regard to the 
prior limilations, never fall into p(‘ssessi()n, a dislinetiou exists 
according as In*, aequin^.s the charge by actual payment nr otheivvise. 
This may happen where the owmu' is tenant in tail in nanainder 
after a tenancy in tail. There is in neither case any mm’ger solong 
as the esiile continues in remainder, l)ut ^^]lell it falls into posses- 
sion i-et'ereiice is made to the intiuitioii, expressed or presumed, at 
tlie time of acquiring the charge. In the absence of any indication 
to the contrary, this is ]>resnmed to continue at tlie iiioiiK'nL when 
merger miglit take place. If the eliarge \vas aciiuind liy actual 
payment the presumption is against mergiT, since an owner in 
remainder, whose estate may inner fall into ])Ossession, cannot ho 
supposed t) intend to beneiit tlie iiilierilance (m) ; hut if tlie eliarge 
WMS acquired otlieinvise, the usual presumption arises, and when the 
estate falls into possession the charge is merged {n\ 

570 . The ])resuiiiptioii is against merger when a tenant for life 
or other liniiti‘d owner (not being tenant in tail (o) ), acqnin^s or 
pays olT a charge, since the merger would operate as a gift to those 
in remainder ( /O ; iiu<l ab^o wTieii the cha,ige is subject to linnlalions 
which pre\ (‘lit the full union of tlm charge and the estate in the 
lifetime of the owner ; where, for exaiujile, tho chargij is sulqeci to a 
prior life i 111 (.T(‘st W'hi(jh does not terminate during the life of tho 

ailiiinii.str;iti(Ui to hiiri (/»V Ftfticli-IUrivhlrrtf SeiUr}ncn1,<. WaUfts V. French- 
1 1004] 1 Ch. 7i;5) 

(/) Horton V. t>mith (iS.VS), 4 K cV .1 OlM, (>27. 

(«/) ShreicKhurif (('ountfu^s) v. SlunrHnni/ {luitl) (17t>0), 1 V(’s 221; 2 
Pro. (y V. mo. 

ih) (Jonira, li he has an estate* for life* w’itli a geia^ral po\\(‘r of a]qK)iiit* 
nuMit by dml (,r will (Smith v Smith (1887), 10 L. K. Ir. o]4). 

(<) See title Real PaoncinY and (^ivitels ReAi. 

(y) Jones Moifjan (178l»} J Pro. I' (i 200; U\mJ v Polh Ul (lS0r>), 11 
V«‘S 257, 277 ; iUiekiuqhamshire (Fart) v. Hoharl (1818), 2 Swaii l8t», 100; 
hn.tLu'atcr v. Fonihe (1825), 2 Sun. & St 240, 345 ; Clriee v. Show (1852), 
lo ILiu*, 75, 70 

i/r) Asllcjt V. Milles (1827), 1 Snji. 208. 

(l) Bud imjhamshire (Fart) v lloha/t, snjtra. 

(m) WtqM'llv. irh/wW/ (1825), 2 Sim. & St. 304, 300; Horton v. Smith 
(1858), 4 K ^ ,1. 027. The .same ])rim*iple would ai)i)]y lo an (‘.state in 
ice in remamdfT which may il(*v(‘r Jali into possession. 

(w) Horton v. Smith , Hupra. 

( 0 ) jVorlri/ V. Mnrleij (1855), 5 Jh* (1. M. &: (b 610, 620. 

(p) Burrell v Ihjremont {Fail) (1844), 7 Beav. 205, 232; 2*iii v. 
(1866), 22 Pe,iv. 201 ; Lvrutsaij v. {Earl) (18731, 7 1. 11. Eq. 102, 

204. This pre«umjdion against im^rger has been held to exist notwith- 
gtaiiding that the i Aconveyance, to the tenant for lif(^ was expressed to 
be “absoluti'iy discharged from tlm mortgage debt” ((liffoid {Lord) v, 
FUahardinge (Lord), 2 Ph. 32' 
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owner in feo simple (q), or is subject to a cliaige for succession 
duty, so that the right to the charge is not absolute or co-exteusive 
with the riglit to the land(r)- Hence, in such cases it is not neces- 
sary to take an assignment of the charge (.«?), or to proven any intentioii 
on tlie part of the tenant for life to keep the charge alive i t). 

Where the tenant for life has had an ultimate remainder in foe 
simplo, which, by the failure of intermediate estates, falls into 
possession on his death, there is no merger. Tlio presumption 
against merger raised by liis tena-ney for life continues in the absence 
of any proof to the contrary {a). 

(lii ) Suffivient' Rcltifial of Pni^umiiiwn in fannir of or atnimd Mtnjer, 

571. The foregoing rules as to the preaum])tioii in favour of or 
against merger yield to the intention, which, with tlie oxcoption 
presently noticed, mav be actual or presumed (i>). The actual 
intention is to be gathered either from express declaration or the 
acts of the party ; the presumed intention by considering wliat is 
most for his benoiit (r). 

572. The clearest way of causing or preventing merger is by 
exjiresH declaiatiou in the instrument which eflocts the union of tlui 
charge and the (‘.state (d). Where there is sucb a declaration 
against merger, it is not n(3cessary, as is sometimes done(c), to take 
a conveyance eitlier of tlie charge or of the estate to a trustee so as 
to prevent a merger at law (/). Hut even an express declaration 
against merger will not keej) the cliargo alive if there are circum- 
starices pointing c(mclusively to mergc'rC//)- 

(q) Jones v. Moigan (1783), 1 Bro. 0. C. 206; Wilkes v. Collin (1869), 
L. 11. 8 E(i. 338. 

(r) Iio Simmons, Dennison v. Orman (1902), 87 L. T. 594 

(«) Morley v. Morley (1855), 5 De G. M. & G. 610, 626 ; seo Eedington v, 
Redingion (1809), 1 Ball & B. 131. 

{t) Lindsay v. WirMow {Earl) (1873). 7 I. R. Eq. 192, 204. 

(a) Wyndham v. Egremont (Earl) (1775), Amb. 753 ; Trevor y, Trevor 
(1833), 2 My. & K. 675. 

(b) Forbes v. J^loffalt (1811), 18 Ves. 384, 390 ; Grice v. Show (1852), 10 
Hare, 76, 70. 

(c) Tijrwhitt v. Tyrwhiil (1863), 32 Beav. 244, 249. This applies both to 
the original presiimpiion and to tho rebutting presumption. When a 
tenant in fee simple pays oil a charge, the original piesumptiou is in favour 
of merger. Where under tho circumstances it is for his advantage to keep 
tho charge alive, there may be a rebutting presumption which prevents 
merger; but see jJanhs v. Whileley, [1912J W. N. 87, C. A. As to infant 
owners, see p. 323, post 

(d) See Be Gibbon, Moore v. GMon, [1909] 1 Ch. 3G7, 373. Although tho 
declaration is expressed to keep the charge alive for tho benefit of tli(» 
owner, '‘bis heirs and assigns,” it will pass on his death as personal estate 
(ibid.) ; and where, subsequently to a proviso in a conveyance of the land 
that the land is to bo the primary fund for payment of tho charge, tho 
grantor pays it off, it will be kept alivo as pait of his personal estate 
(Pears v. Weightman (1856), 2 Jur. (N. s.) 586) ; compare (Johnson v, 
WehsUr (1854), 4 De G. M. & G. 474. 

(e) Bailey v. Richardson (1862), 9 Hare, 734, 730. 

if) This follows a fortiori from the cases which allow merger to be rebutted 
by evidence of intention derived from the circumstances, without* express 
declaration, although thezj is no intervening trustee (Watts v. (1861), 

1 po G. M. & G. 240, Cs A. ; Adams v. Angell (1877), 6 Ch. D. 634, C. A.). 

(g) Be Gibbon, Moore v. Gibbon, supra, at p. 374 ; see Swabey v. Swabey 
(1646), 16 Sim. 

H.L.— XXI. 
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573. Where there ip no express declaniiion, an actual mtentioti 
cazi be inferred from tlie circumstances attending the union of the 
charge and the estate. The contemporaneous transfer of the 
charge to a trustee is one of the grounds on which an actual 
intention can he inferred and the presumption in favour of merger 
rebutted (/t). Such a transfer is not, indeed, of itself decisive 
against inerg('.r(0. hut, if accompaniiHl by a declaration by the 
owner that the cliarge is to be held for him and liis personal 
repri'scntatives, and if then' are not contrary indications, it will 
probably be conclusive (A*\ 

In cases wliere the union of the interests takes ])laco otherwise 
than by the intended acipiisition of the charge or estate, or ])ayinent 
off of the charge, so that no indications of intention can exist at 
the time of union, it is permissible to rely on any such indications 
occurring subsequently during the life of the own(*r(/\ and merger 
w'ill be prevented by any acts done by liini whicli are only con- 
sistent with fhe charge being kept on foot (a/). Similarly, merger 
will be (dfected where the owner has disposed of the land fn^e from 
incumbrances, whether by sale (a), or mortgage (n), or marriage soltle- 
ment(;0* hi cases be cannot set u]) the cliarge not withstanding 
a clear expression of intention to keep it alive at tll(^ time he took 
it( p). There will also b(‘ a merger whore he has devised the estate 
in such a manner as to show^ that he treated the charge as non- 
existing ((/V T3ut w’liere a tenant for life pays off an incumbrance, 
iiih'iidmg to dischaige the inheritam’o, ho cannot afterwards revive 
il ( / ). 

574. Where there is no evidence of any actual intention, an 
intention to kee]) the charge, alive, notwithstanding that it W’ould 


(h) Jhiclirnghamshire {Earl) v. Flohart (1818), 3 S^^au. 180, 100 
{i) Hood V. rhilUps (1841), 3 lieav. 513; He JAoyd's Estate, [1903] 1 
1. K 144, 148. 

(A) Tgnviult V. TynvhiN (1803), 32 IJrav. 244 ; but see Hood v. rhillips, 
supra, at p. 518; as to a merger of a lease, compare Guvter v. Gunter 
(1857), 23 Beav. 571. 

(/) Hedington v. Jicdiuglou (1 809), I P>all & B. 131, 143; Swiufen v. 
Swmfeii (iSo 3) (1800), 29 Beav. 199, 204; He Godha/'s Estate, [189C| 1 
I. li. 45, 51 ; tlioagh apparently not expressions of intention previously 
to the union of the interests {li/twhiii v. Tyrwhitt, supra, at p. 251). 

(m) Tyrwliiti v. Tynolixit, supra; see Hatch v. Ekelton (1855), 20 Beuv. 
453 ; Lea v. Thurshy, [1904] 2 Ch. 57, 05. 

(a) Bxdkeleg v. Hope (1855), I K. & J. 482, 489. Apart from intention, 
the venddr, if he has agreed to sell free from incumbrances, cannot after- 
wards niaintaiii as against the purchaser that a charge subsisting iu lieu of 
land tax baa not merged {ibid.) ; see title Salia of Land Bui in yeame 
V. 3Ioorsom (1866), L. K. 3 Bq. 91, general words in a settlement did not 
include such a cliaige. 

(o) Tyler v. Lake (1831), 4 Sim. 351 ; Ee Gibbon, Moore v. Gibbon, [1909] 
1 Ch. 367, 374. 

i'p) Gower (Countess Dowager) v. Gower (Earl) (1783), 1 Cox, Eq. Cas. 53. 
iq) See Hood v. Phillips, supra ; Ee Lloyd's Estate, [1903] 1 I. 144, 
149, But a devise of the est-ate in such terms as to merge charges will 
not mqfge them so far as they form a secuiity for subsequent charges 
made by the owner {Ee ^vnii's Estate (1888), 23 L. E. Tr. 280, 300, 
C. A.>. , 

(r) Morley v Motley (1855), 5. De G, M. & G. 610, 626; Ee Godley'e 
Estate, [1890] 1 1. H. 45, 62. 
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primd facie merge, may be presumed where this is for the benefit 
of the owner («); where, for exjimplc, the merger of the charge 
would let in siibsecjuenfc chargeH(0, unless such sulisequent chaiges 
have been created by the owner liimself 

^ 576. The fact that the owner of the estate is ignorant of his 
rights prevents liiin from liaving any actual intention as to merger, 
but none the less the presumed intention may operate, according 
to tlie circuiiistanees, either to effect or to prevent merger 
Similarly, wdiere the owimr is under incapacity, the question of 
merger ordinarily depends toclinically on the presumed intention, 
hut actually on considering wdint is most advantageous to him(6‘). 
Wliere, indeed, personal estate of an infant or lunatic tenant in fee 
simple or tenant in tail is used to pay off a charge on the real 
estate, there is no merger (d); but w'here the charge and the estate 
are united in an infant or lunatic otherwise than by payment the 
usual pvesum2)tioiis apply (c). 

576. Privid fade where a mortgag(‘e purchases tlie equity of 
redemption, or wlicre, on a purcdiase, jiart of the purcliMSi'-monry 
is applied in paving off a mortgage, or wdiere the mortgage and tiu^ 
equity of redemption become united by purchase in the saiini 
jxu'son, the mortgage is merged in the land(/’}; hut the ])ers(>n 
thus entitled to both interests can have the mortgage kept alive for 
his benefit (//). A jiorson advancing money to jiay off' a charge is 
entitled to have the charge kept alive and transfened to himself (//) , 
and such a transfer should be a transfer both of the debt and tli(3 
security (?). Dor want of taking this precaution subsequent incuiu- 
hrancers may gain priority (;/). 

(.s‘) Swinfeny. Swhifen (No 3) (1860), 20 Boav. 100, 204; see CUirendon 
(Pml) V. Barham (1842), 1 Y. & Cb. Cas. 688, 703. 

(t) Forbes v. Moffatt (1811), 18 Ves. 384; Davis v liurrett (1851), 14 
Bcav. 542; but see Manhs v [1012] \V. N. 87, A. TIu» lesult 

is m fact based directly on the advantage to the owner, but teehnically 
it is based on the presumed intention (Crnoe v. Shaw (1852), 10 IJare, 70, 
80 ; Byam v. SuUon (1854), 10 Bcav. 556, 562). 

(a) Johnson v. ^yehster (1854), 4 I)e G. M. & G. 474, 488 

{h) Burrell v. Egremont (Ead) (1844), 7 Beav. 205, 232 ; but see Manls 
V. Whiteley, supra 

{c) Forbes v. Moffalt, svpra, at p. 302. 

{(i) The ordinary presuiniffion as to merger gives ])lace to the rule iliat 
the infant’s property is not to bo converted so as to affect the rights oi his 
real and personal representatives (lYarc v. Volhill (1805), 11 Ves. 257, 278 ; 
Ahop V. Bell (1857), 24 Bcav. 451, 468) ; see title Infants and Children, 
Vol. XXII., p. 84. Formerly, since an infant could dispose by will of 
personal estate, it was for his advantage to keep the charge alive, and 
merger was prevented 4 )n this ground (Thomas v. Kemeys (1697), 2 Vern. 
348; Compton (Lord) v. Oxenden (1793), 2 Ves. 261, 264; Forbes v. 
Moffattf supra). As to merger in the case of lunatics, see title Lunatics 
AND Persons op Unsound Mind, Vol. XIX., p. 451. 

(e) Compton (Lord) v. Oxendeny supra; BeBoUy Davies v. WiiiSy [1906] 
1 Ch. 673, 682. 0 A. 

(/) Bee Smith v. Phillips (1837), 1 Keen, 694. 

(g) Clark v. May (1852), 16 Bcav. 273; Cooper v. Cartwright (i860), 
John. 679. 

(h) See p. 180, ante; Manks v. Whiteleyy [1912] W. N. 83,0. A., per 
Cozens-Hardy, M.R. 

^t) Medley v. Horton (1844), 14 Sim. 222, 229. 

(j) Parry v. Wright (1823), 1 Sim. & St. 369 ; affirmed (1828), 5 Buss. 
143 ; but, in this case, tbe advance, though employed to pay off the first 
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SaoT. 4. 577 . Where the purchaser of the equity of redemption holds or 

By Merger, gets in a mortgage upon it, or where the purchase-money is 
Ac uii^oii a mortgage, the question of inerger should, 

chAT^c hY principles stated a))Ove, depend on his intention, actual or 

purchaser of presumed. Tlie creator of a charge cannot hinisell keep it alive 
redenytion Rg^-hist liis owii subsecpient incumbrances, even by express declara- 
tion (/r); and where the jmrchase is on the terms that the debts 
due to tlio pur(*lias(‘r and oihiir mortgagees shall be paid off, tbo juir- 
c}ias(u*\s own dol)t is extinguished (/). A])art, however, from special 
circumstiincrs, tlie purcliaser stands in a different j)osiiion from tlio 
mort^a‘;or himself, and there is no reason why he should not 
have the beiielit of ihe presumption Hint a mortgage whicli he 
holds or pays off will be kept alive if this is for his advantage. 
He is entitled to keep the mortgage alive as against subsequent 
incumbrances by an actual intention to tliat effect, and such 
intention can be proved, as in other cases, either ])y express declara- 
tion or from the circumstances of the transaction, and it may be 
immaterial that the mortgage is expressed to have been paid off {jh ). 
And as against subsequent incumbrances of which lie had no 
notice, actual or constructive, when he acquired the equity of 
redeuipLiou, he is entitled to the benefit of tlie usual rule ; it is for 
his advantage that tlie charge should be kept alive, and it has been 
said that an intention against merger is presumed accordingly (?/). 
Yet, as against incumbrances of which he had notice, either actual 
or coiistriiciive, there is authority that no intention against merger 

morigagis for ilio purpose of tlie pureluiso of the land free from such 
mortgage, and the mortgage was extingiiislied. If tliiscaseiscorrect— 
which IS doubtful (sec /S’tcmw V. Mid-Uants Jiml <V>., London Financial 
Asfiociation v. Sievenit (1873), 8 Oh. App. 1004, lOGO) — it must bo oil the 
ground that the now mortgagee had so dealt with tJie prior mortgage as to 
prevent its heing afterwards set up by him ; see inquire v. Ford (1851), 
0 Hare, 47, 60. Ordinarily one who advances money to pay off a charge 
becomes in equity a transteiee of the charge and intends to keep it alive ; 
see Fatten v. Jiotid (1889), 60 h. T. 583 ; Chetwynd v. AUen, [1899] 1 Oh! 
353 ; Butler v. liwe, [1910] 2 Clh. 277 ; and see p. 180, ante. 

(k) See note p. 318,fU)/e; and compare Machencie v. Gordon (1839), 
6 Cl. & Fin. 875, 883, H. L Hut the trustee in bankruptcy of t,he mort- 
gagor, wdio acquiies a charge on the estate, is entitled to hold the charge for 
the benefit of creditors (Squiie v. Ford, sinmi, at p. <>0; Adnmit v. Anqell 
(1877), 5 Ch. D. 634, 647, C. A. . Graeknally. Janson (1877), 6 Cli. D. 735 ; 
Bell V. Sunderland Building Society (1883), 24 Cli. 1). 618). 

(l) Brown v. Stead (1832), 5 Sim. 535 ; and, as to this case, see Squire v. 
Ford, sujira. 

(m) Watts V. Symes (1851), 1 Do G. M. & G. 240, 244, C. A. ; Hayden v. 
Fnlpairick (1866), 34 Beav. f»15 ; Adanis v. Angell (1877), 6 Ch. b. 634, 
C A. ; Be Cork Uarhour Docks Co, (1885), 17 L. li Ir. 515, C. A. : Minter 
V. Carr, [1894] 3 Ch. 498, 501, C. A. ; Thorne v. Gann, [1895] A. C. 11, 
19 ; but see ManJes v. Whiteley, [1912] W. N. 87, C. A. The rule equally 
api)he8 where a new inortjfagee is making an advance to pay off the old 
moi tgage, and an intention to keep the old mortgage alive may be 
gathered from the ciroum stances {Phillips v. Gutieridge (1859), 4 Be G. & J. 
531, 0. A. ; Butler v. Bice, [1910] 2 Oh. 277 ; comi)are Croshie-Eill v. 
Sayer, [1908] 1 Ch. 866, 877, where, however, it secuns to have been 
assumed that the presumption was against merger, and that the charge is 
kept alive unless an intention is shown to merge it). 

(n) Monks Y, Whiteleit, [1011] 2 Ch. 448, at pp. 460, 464,perPARKEB, J.; 
but m the Court ot Appeal, [1912] W. N. 83, Cozens-Haudy, M.ft., 
ae<‘Imed to admit that there could be a presumption of intention in sucii 
a case based upon advantage. 
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will be presumed; and if this is correct, merger can only be 
prevented in such a case by proof of actual intention {o), 

Sub-Sect. 2. — Merycr of Loivtr in Higlter Security. 

578. As a general rule a ])erson, by taking or ae(|iiiring a 
security of a iiigher nature in legal ojjeration than one he alroiuly 
possesses, merges and extinguishes liis legal remeilies upon the 
inferior security or cause of action ; tlius the taking a bond or 
covenant, or the obtaining a judgment for a simple contract debt, 
merges and extinguislicB the simple contract debt (p). ]5ut for this 
purpose the superior security must bo co-extensivo with the inferior 
security and between the same parties (</); and a si‘curity, given by 

(o) Toulminv. Steere (1817), a Afer. 210. Grant, AI.R., ihid ^ ai p. 224, 
enunciated the rule that the purchaser of “ aue.quity ot rodemidion cannot 
set up a prior mortgage of his own, nor, consequently, a mortgage which ho 
lias got in, against suliscquent incumbrancer of wlii(‘>li he had notice,” the 
notice in that case being constructive. But to a certain extent this is clearly 
wrong, and the purchaser can by actual intention keep alive a charge which 
he has got in, or which he has paid olT, against charges of which he lias notice 
(Adam/t v. Angell (1877), 5 Ch. 1) 034, 0. A.). This leaves Toulmin\, tHecre, 
supra, only as an iiuthoiity that, in the absence of actual intention, whether 
expressed or shown by the circumstances, the presiiiiijitioii against merger 
w^ill not apply in his favour, and beyond this it will not bo extended 
(/S/ewcn« V. Mid-Hants Hail. Vo., J/ondon Fiuaneial Associalion v. Stevens 
(1873), 8 Ch. App. 1004; Adams v. Angcll, supra). But even to this 
extent it is opposed to principle. There is no reason for giving the second 
mortgagee a bcnclit at the expense of the purchaser of the equity of 
redemption who is und(‘r no liability to pay him (Stevens v. Mid- Hants 
Hail. Vo., JjOhdon Financial Assoriaiion v. Stevens, supra) ; and the decision 
has been Irequeutly questioned (see c.g., Watts v. Symrs (1651), 1 J)e G AI. 
& G. 240, 244, C. A. ; Thorne v. Vann, [1805] A.0. 11,10) In Liquidation 
Estates Pnrchise Vo. v. Willonghbu, [1800] 1 Cli. 726, C. A , Linuley, L J , 
at p. 734, seems to have regarded it as overruled by the dnia in Thome v. 
Vann, supra, and it would perhaps have been formally ovci ruled by the 
House of Lords in Liquidation Estates Furchase Co v. Willoughbif, [1808] 
A. C. 321, had the question of merger really arisen. But in Mauls v 
Whiteley, [1911] 2 Ch 448, Paukisr, 3., at p. 462, regarded it as binding 
on a court of first instance, though not to be extended beyond the 
actual case, and not to be applied, therefore, to the case of a jiersou 
who had paid off a first mortgage, and thereby become equitable assignee, 
taking a now legal secuiity ; see ibid., p. 463 ; and the Court of Appeal 
(Cozens -Hardy, Al.R., and Buckley, L J., AIoulton, L.J., dissenting), 
[1912] W. N. 87, C. A., accepted Touhnin v. Sieere, supra, and, reversing 
Parker, J., held that it apjilied to the case in question, and that, having 
regard to the mode of conveyancing, the first mortgage was extinguished. 
But the dissentient judgment of Pletcher AIoulton, L.J , taken with 
the previous criticisms of Toulmiu v. Sieere, supra, leaves it 'extremely 
doubtful whether that decision is sound. In the Privy ( buucil the doctrine 
of Toulmin v. Steere, supra, has been held not to be ap])licable in a court 
administering rules of justice, equity and good conscience, apart from 
technical conveyancing considerations (Gohuldoss Gopaldoss v. Eamhux 
Seochand (1884), L. R 11 Ind. Ap]» 126). 

(p) Owen V. Homan (1851), 3 Alac. &G. 378, 407; affirmed (1853), 17 
Jur. 861, H. L. ; aa to judgments, see title Judgments and Orders, 
Vol. XVIII , p. 209 ; pp. 226, 288, ante ; and, as to interest recoverable, 
see pp. 226, 227, tmie ; and title Estoppel, Vol. Xlll.. pp. 334 et seg. A 

a ment does not prevent a petition in bankruptcy on the original debt 
\ Bankruptcy and Insolvency, Vol. II., p. 39 ; He Mostyn, Ex parte 
Griffiths (1853), 3 De G. AI. & G, 147, C. A.). 

r< 7 ) Holmes v. Bell (1841), 3 Alan. & G. 213 ; Aorfolk Bail €q. t. 
3l\^amara (1849) 3 Exch. 628. 
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one of Wo co-debtors to secure a simple contract debt, does no 
merge the simple contract debt (r). 

579 . The obtaining of a judgment for the mortgage debt does 
not, while the judgment remains unsatislied (s), prevent the mort- 
gagee from enforcing his security (t); and a judgment on a debt 
secured by equitable mortgage does not dejinve that mortgage of 
its priority, notwithstanding that the judgment operates as a legal 
charge on the land(i). But taking a conveyance of part of the 
lands extended under an elegit in satisfaction of part of the debt is 
a satisfaction of the judgment altogether (a). 

580 . A mere charge created by deposit of doi'.ds is extinguished 
by tlie taking of a formal mortgage, even though the mortgage 
does not pass the legal estate, and the sum iheiicoforth secured 
is the sum mentioned in the mortgage, notwithstanding that 
other sums were covered by tho deposit (6). But where a charge on 
two estates is kept alive in equity in favour of a person paying it 
off, ho does not lose the benefit of the chargcj by taking a mortgage 
of one estate (c), and an equitable security is not merged by taking 
a security which is ineffectual (d), 

581 . A security will not be merged if such merger would bo 
opposed to the contract between the parties; tliua an assignment 
made by way of further security cannot prejudice the continuance 
of any existing security for the same debt(c); and a mortgage 
is not merged by ilie taking of axiew mortgage on tho same property 
to cover the original debt and further advances (,/'). 


(r) Bell V. Banlcs (1841), 3 Man. & G. 258 ; Annell v. Baker (1850), 15 
Q. B, 20 ; Sharpe v. Gibbs (1864), 16 C. B. (n. s.) 527 ; Bonier v. Mayor 
(1865), 19 C. B. (n. s.) 76; W esimoreland Green and Blue Slate Go, y. 
Fielden, [1891] 3 Cli. 15, 26, C. A. 

(«) Lloyd V. Mason (1845), 4 Hare, 132, 138 ; (TBrien y. Lewis (1863), 
3 L)e G. J. & Sm. 600, C. A. ; see lie Lonergan, Bx parte (1877), 4 ( 'h. B. 
789 793 C. A. 

(t) lie Jennings' Estate (1885), J5 L. R. Ir. 277. 

\a)Eele v. Bexley {Lord) (1853), 17 Beav. 14; seo title Execution, 
Vol. XIV., pp. 69, '70. 

(b) Be Anriesley, Vaughan v Vanderstegen (1854), 2 Eq. Rep. 1257. As 
to merger of a claim for necessaries in a bottomry bond, see The Elpis 
(1872), L. R. 4 A. & E. 1 ; and see title Shipping anj> Navigation. 

(c) Chetwynd v. Allen, [1899 1 1 Ch. 353 ; see Butler v. Bice, [1910] 2 Oh. 
277. And as to loss of an equitable lien, see title Lien, Vol. XIX,, p. 30. 

(d) Be ISmery, Ex parte Ilaney (1839), Mont. & Ch. 261. 

(e) Twopenny v. lowng (1824), 3 B. & C. 208 ; Boaler y, Mamr, supra, 
at p. 83 ; see Re Warwick andChgett, Ex parte Whitmore (1838), 31)eao. 365. 
Though it seems that a covenant to pay a simple contract debt necessarily 
t.urns it into a specialty debt (Stamps Commissioners v. Hope, [1801] A. C. 
176, P. C.) ; and an agreement under seal to execute a mortgage to secure 
A simple contract debt turns it mto a specialty debt (Saundm v. Milsome 
(1866), L. R. 2 Eq. 573; see title Dpns and Other Instruments, 
Vol. X., p. 477). As to collateral securities, see title Guarantee, Vol. XV., 
pp. 439, 440. 

if) Iknison v. Sweeny (1844), 1 Jo. & Lat. 710, 717 ; Be James, Ex parte 
Hams (1874), L. R. 19 Eq. 253; compare Be JOix, Ex parte Whitbread 
(1841), 2 Mont. i). & De <J. 415, 
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Part X.— Priority of Mortgagees. 

Skct. ] . — As between Mortgagees of Land. 

Situ Skct. 1. — of rosmslon of Legal EMatr. 

582. A iiiorfcp;agee of land ^\ho advances bis money ^vithout 
notice of an earlier equitable iiiciunlirance, and who obtains the legal 
estate in the land at the time of the advance, is entitled by virtue 
of his legal estate to priority over the earlier mortgage {g). If ho 
is plaintiff his legal title giv(\s him an effective title at Iaw(/0, 
equity, if there is no special reason for postponing him, in this 
respect follows the ]aw"(i); and he is entitled to foreclosure and 
other equitable remedies (A ). If he is defendant bo can set up the 
plea of 2 )urchase for value without notice, and this, combined with 
his legal estate, renders his 2)Osition imprognal)le(^) ; and ilie like 
efficacy attaches to his legal estate in w'liatever manmu* the question 
of ])riority arises (///). 

The effect is the same if a mortgagee, though he does not 
got the legal estates at th'e time of liis advance, obtains the better 
right to call for it ; where, for instance, he advances his money to 
pay off an exisling legal mortgage on the understanding that he 
shall have the legal estate (//), or where the legal estate is held in 
trust for hlm(t>). But an equitable uairtgagoe with an undertaking 
for a legal mortgage is not, liy virtue of such undertaking, ontitliid 
to])riority over a subsequent mortgagee without notice who actually 
obtains the legal estate (pb 

Provided the legal estate is got in at the time of tlie advance, the 
mortgagee has priority evea- all equitable interests then existing 
of whicli he has not notice, even though the conveyance to him is 
made by a trustee in breach of trust (if). 
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{g) Bates v Jonnsoii (IS.VJ), John. 304 ; Pilcher x. Bawlins (1872), 7 
('ll. App 250,208; title K<^tTiTr, Vol. Xlll., pp. 81, 82. But as to laml 
in 'YorksliiiT, soo p. 336, post. A mortgagor of leaseholds, who makes a 
first mortgage by subdcmise, and then assigns the term to another mort- 
gagee, conveys a legal interest to the latter Avhicli gives him priority over 
an earlier equitable incumbranco (Jte Russell Road Purchase- Moneys (1872), 
Jj. E. 12 Eq. 78 ; but this seems to have been doubted in the Court of 
Appeal, ibid , at p. 86) ; and sec p. 127, ante. As to priorities upon 
siuTondcTS of mortgages, see title Coptiioij>s, Vol. VTII., p. 94. 

{h) Hunt V. Elmes (1860), 2 De (>. F. &; J. 678, 586, C. A. ; sqe Wollwyn 
V. Lee (1803), 9 Vcs. 24, 33. 

(i) Wortley v. Birkhcad ( 1754), 2 Vcs. Sen. 571, 574. 

(fc) Finch V. Shnw, Volycrx. Finch (1854), 19 Beav. 500, 507 ; affirmed, 
Volyer v. Finch (1856), 5 11. L. Cas. 905, 921 ; Ileath v. Crealock (1874), 10 
Oil. App. 22, 31. 

(Z) Pilcher V. Rawlins, supra. 

(m) See Rooper v. Harrison (1855), 2 K. & J. 86, 108. 

{n) Pease v. Jackson (1868), 3 Oh. App. 676 ; Vroshe-Llill v. Bayer, [1900] 
1 Ch. 866, 875. 

(o) Wilkes V. Bodinglon (1707), 2 Vom. 699 ; Pomfret [Earl) v. Windsor 
[Lord) (1752), 2 Ves. Sen. 472, 486; title Equity, Vol. XIII.' p. 81, 
note (^). 

Ip) Gamham v. Skipper (1885), 55 L. J. (cn.) 263, 
iq) Pilcher v. Bawlins, supra. 
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Mortgage. 

583 . To suHtain the (l<‘fenco of purchase for value without 
notice (r), tho legal mortgiigoo must allege that the mortgagor was 
or protended to be entitled to the mortgaged property (s ) ; if tho 
mortgage was of an immediate estate, that tho mortgagor was in 
possession (t) ; that there was an actual conveyance, not merely an 
agreement for a conveys nee (a) ; the consideration (M ; and that it 
was actually paid, an<l not merely agreed to be paid (c) ; and tlie 
defence must deny iioticji of the plaiiitilfs charge at the time of 
payment of the money 0/). 

581 IE a mortgagee does not get the legal estate at the time of 
his advance, and has then no notice of an earlier equitable 
mortgage, he may got it in afterivards, and use it for his protection 
in the manner above stated (c), and it is immaterial that he has had 
notice of the earlier mortgage in the ineantitne (/). Jlut this rule 
is subject to the limitation that he cannot protect himself by the 
legal estate if the conveyance to himself is a breach of trust, and if 
he has notice of such breach (</). A}>])arcntly the same limitation 
ap])lies if the trustee who convoys to him has notice of the breach 
of trust, although ha himself has not (A). 


(r) As to tins ])loa, which is now conlined in practice to the case of a 
legal itiortga;^<?e or other purchaser who relies on his legal estate against uu 
earlier equilahle incumbrancer, see, further, title Equity, Vol. XIII., 
pp. 7(i-7fh 

(a) //nul r. Eqerloti (1734), 3 P. Wma. 280, 281 ; Story v. Windsor (Lord) 
( 1743), 2 Atk. 030. Since pretence of title is suillcient, tlie plea is available 
for a purchaser f]*om one falsely asserting title, provided ho in fact gets the 
legal estate without ntilice of the title of the true owner {Jones v. Powles 
(1834), 3 My. & K. 581 ; Crnferw Carter (1857), 3 K. & J. 017, 638 ; Young 
V. Joimq (1867), L. R. 3 Eq 8(!l). 

(f.) Trevanian v. 3Jos8e (1084), 1 Vein. 246; Strode v. JHaclhurnc {1790), 
3 Ves. 222, 226 ; Wallwqn v. Lee (1803), 9 Vos. 24, 32 ; Daniels v. Davison 
(1809), 10 Ves, 249, 252? 

(a) Brnndh/n v. (h'd (1738), 1 Atk 571. Where tlie plea is set up by a 
mortgagee with tho legal estate, there must oi course have been a con- 
veyance. 

(5) Millard's Case (1678), Fieem. (CH ) 43. A mortgagee is a purchaser 
pro tanto {Willoughby v. Willoughby (1750), 1 Term Kep. 703, 707). 

(c) llardingharu v. Nicholls (1746), 3 Atk. 304 ; see Maitland v. Wilson 
(1754), 3 Atk, 814. A past consideration is not enough {Aldi lU v. Macondty 
[10O6J 1 1. R. 416. 

[d) See title Equity, Vol. XllI , p. 76 , note (q) ; and as to tho plea, see 
Mitford on Pleading, 6th ed.. p. 319. 

{e) Bailey v. Barnes, [1804] 1 Oh. 25, 30, C. A. ; see Windham v. Eichard- 
son (1676)^ '2 Cas. in Ch. 212. 

(j) Blaelwood v. London Chartered Bank of Australia (1874), L. R. 5 
P. 0. 92, 111 ; title Equity, Vol. XIIL, p. 82. 

(r/) Saunders v. Dchew (1692), 2 Vern. 271 ; JJaillieT. M^Kewan (1865), 
35 Reav. 177 ; Mumjord v. SUdiicasser L. R, 18 Eq. 556. 563 ; litlo 

Equity, Vol. XllL, p. 83. 

(h) So held in Carter v. Carter (1857), 3 K. & J. 617, 640 ; Bates v. John- 
son (1859), John. 304, 316; Mumford v. Stohwasser (1874), L. R. 18 Eq. 
556, 563 ; but referred to as a doubtful point in Bailey v. Barnes, [1894] 
1 Oh. 25, 36, C. A. ; and see Pitcher v. Eawlins (1872), 7 Ch. App. 269, 274. 
It is opposed to the principle that the legal owner’s right is paramount 
to every equitable charge not affecting his own conscience ( Liverpool Marine 
Or^itCo, V. Wilson (1872), 7 Ch. App. 507, 611). In Willoughhy v. 
Wilhughhy (1756), 1 Term Rep. 763, 771, Lord Hardwjcke consid^ed 
that the trustee would be liable to his cestui gue irustp but that the 
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585. Provided that the mortgagee gets in thrs I<igal estate or 
obtains the best right to call for it, it affords protection for all liis 
incumbrances, whether created bc'fore or after the acquisition of his 
legal title, as against all other equitable incumbrnnees in whatever 
order they have been created and whether lie is the origlriiil 
mortgagee or is a transferee of any or all of the securities (k). This 
m^cessarily follows from the princqde that, where the equities nre 
equal except as regai'ds time, the l(‘gal estate gives priority to tlie 
equities to which it is attaclied. Put the priority is only allow^ed in 
respect of adv{inc(‘S niad(' without notice of earlier iiiciniihrances (/), 
and the mortgagee loses liisjiriority if ho parts witli llu' legal estate 
before the question between liimseU and the earlier equitable 
incumbrancers arises (/«). 

586. A transferee of a legjil mortgage who tabes without notice 
is not affected by notice to his transferor (n) ; hence a transferee wlio 
obtains the legal estate and makes a further advrince gains priority 
over prior eqiutalile incumbrances for the whole of the moiu'y 
paid by him notwithstanding tliat the legal morlgagee had nfitice 
thereof at the time of a further advance by himseli(o). 

587. A trustee who has tlie legal estate, and takes a mortgage 
of the vcstid qiie trust's beiielicial inteiest, there/iy gains priority 

mortgagee would be protected by his own want of notice, iiyion which Lord 
Eldon observed, in PjX parte Knott (1806), 13 Ves. ( Oi), 0I3, that j 1 the 
purchaser was sate the trustee ought to be so ; but tins docs not s{‘em to 
loJlow. 

(i) See Lloyd v. Alluoodt AUivood v. Lloyd (1859), 3 Do tJ. & .T. 014, 657, 
0. A. 

(/c) See Bairfi v. Johnson (1859), John. 301. Thus a tiansicrce of the 
legal mortgage can hold the legal estate to jiroteci further advances TUtide. 
at the date ol the transler (('arlisle Bankinq Co, v. Thom 2 >son (1884), 

111. 1). 398; JJ ashing w IS milh 13 App Tas. 582), or subsequendy 

( iVyllie V. FoUen (1803), 3 Do (1 J. A: i8m. 596) , in either case withonfc notice 
of a prior equitable charge. 

{1) Lloyd V. Altivoodf AHwood v. Lloyd, supra In ('oolc v ]ViUon 
(1860), 29 Jleav. 100, a question was raised whethei a conveyance oi the 
l<*gal estate was subject to the prior legal chaage creal-cd by a judgment 
registered umler the Judgments Act, 1838 (I & 2 Yiet. c. JIO); but 
Romillt, M.K , avoided it by holding that the conveyance related back 
to an earlier equitable charge by deposit accompanied by an agreemont 
lor a legal mortgage. 'J’hc ynircliaser of an equity of rederni>lion who grds 
in a legal mortgage can use the legal estate to gain jiiiouly lor purchase- 
money paid by him over an (‘qiutahle charge ol which he had no notice 
{Hipkins V. Amery (1860). 2 (tjJ. 202). 

{m) Rooper v. llarnson (1855), 2 K. A: J. 8'^ 

(n) 3Icrti7is v. Jolliffc (1756), Amb 311, 3l;i 

(o) JVmwA'V. Pwrf (1834), 4 Ji .1 (on.) 33, I’.o held in lespcct of the 
further advance of £90il made by legal mortgagee (tlie original advance 
being £7,800) after notice of the second mortgagi*. 9’he jicrson who yiaid olT 
the first mortgagee, taking a conveyance of the legal estate, and making a 
further advance of £3,3O0. without notice, had priority for the full £12.000 
over the second mortgagee. This point as to the £900 is not specially 
noticed in the judgment, but it semns clear that when the transferee pays 
his money without notice ho cannot be affected by notice to the transferor ; 
though it is presumed that, if he buys the mortgage debt at a disccftint, he 
cannot then tack it as against a subsequent incumbrancer for more than 
th^ amount he pays ; comjiaro Ledbrook v. Passman (1888), 67 L, J. (CH.) 
866, HC ' and see title Equixi, Vol, XIIX., p. 83, note (t). 
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over the cnstui que tiiist^s prior incumbrances of which he has no 
notice (p). 

588 . If a luortgapfor has created a series of equitable incum- 
brances he cannot afterwards, except on the occasion of a further 
advance or other new consideration, give a later one priority by 
conveying to liim the legal estate (q), especially if tne mortgagor 
has conti acted to exticiuo a legal mortgage to the eai-her incum- 
brancer (r); hut notwithstanding such contract, lie can ])refer a 
subsequent mortgagee by convening to him the legal estate on the 
occasion of a new advance (&), 

589 . The possession of the title deeds by an equitable incum- 
brancer is important in considering whether there lias been such 
negligence on the part of the legal mortgiigeo as to de])rive him of 
the benefit of the legal estate (0 ; but the nu‘re possession of deeds 
does not entitle tlie equitable incumbrancer to priority {u), and in 
}>roceedings by the legal mortgagee ho can be reijuired to give 
ihem up notwithstanding that he is a honu purchaser for value 
without notice (a). 

Suu-Sect %- Tachuij , 

590 . The Huiierioritv allowed in equity to tlio legal estate has 
given rise to tlie doctrine of tacking. Where a legtil mortgage is 
foliow’ed by second and third mortgages, and the third mortgagee, 
having advanc('-d his money without notice of tlie second mortgage, 
takes a transfer of the first mortgage and gets in the legal estate, 
lie thereby gains priority for his third mortgage, and is entitled to 
payment of both the first and third mortgages before the second 
mortgagee is paid (/>). 


(p) Phipps V. Lovegrove, Prosser \ Phipps (1873;, L Ih 16 Ihp 80, 88; 
yewman v. Neuman (1885), 28 (’ll. I). CT-l. 

iq) Sharpies \\ Adams (ISlKl), 32 Beav'. 213, 216. 

(r) Maxfield v. BuHon (1873), L. R. 17 Eq. 16, 19. 

(s) Garnliam v. Slcippcr (1885j, 55 L. J. (cii.) 203. 

(t) See p. 342, post. As to the custody of title deeds, see pp. 204 et seq., 
ante. 

(?/) Thorpe v iloldsworth (ISCjS), L. R. 7 Eq. 139, 146; see Taylor v. 
Bussell [1891] 1 Ch. 8, 19, C A 

(«) As to the change in the piactice in this respect since the Judicature 
Acts, see title Equity, Vol. XI 11., p. 78. 

ih) Mar^h v. Lee (1670), 2 Vent. 337 ; Brace v. Marlborough (Duchess) 
(1728), 2 P. Wins. 491 ; Moflhews v. Cartwright (1742), 2 Atk. 347 ; IVorlUy 
V. Birlrhead (1754), 2 Ves. Sen. 571 ; Belchier v. Eenforth (1764), 5 Bro. 
J*arl. (^as 292 ; see Finch v. Shaw, Oohjer v. Finch (1854), 19 Beav. 500, 
508 ; Bates v Johnson (1859), John. 304, 313 ; Phillips v. Phillips (1861), 
4 l>e Q. I'\ &, ,1. 208, 216. This ])iivileg6 is known as the creditor’s tabula 
in navfragio, a terra attributed to liALii:, C.J. (2 P. Wins, 491; 2 Ves, 
Son, 573) ; see title EIquity, Vol. XII 1., p 83. The Vendor and Pur- 
chaser Act, 1874 (37 &' 38 Viet. c. 78), s. 7, abolished tacking as from 
the ooinniencement of the Act (7th August, 1874). Tins section was 
repealed by the J^and Transfer Act, 1875 (38 & 39 Viet. o. 87), s. 129, as 
from the date when it camo into operation, except as to anything duly 
done thereunder before the commencement of the repealing Act (1st 
January, 1876), Apparently, therefore, a legal estate acquired between 
these two dates gave no right to tack (Eobinson v, Trevor (1883), 12 
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591. The eRsential points in tacking are : (1) that the advance ffO 
be tacked was made on the security of the land (c) ; (2) that the 
third mortgagee had not notice of the second mortgage when he 
made his advance (rf),and has otherwise, save as to time, an equal 
equity (c) ; (3) that he has got in and still holds (/) the legal 
estate (g) ; and (4) that he holds the legal mortgage and the third 
mortgage in the same right (h). Q’he puisne mortgagee can protect 
hiiURelf by getting in the legal estate pendente lite ,* for example, 
during an action by the second mortgagee to redeem the first (i) ; 
but not after a judgment finally settling the priorities (/). 

692. A puisne mortgagee cannot protect himself by getting in the 
legal estate from a satisfied mortgagee, since the latter is a trustee 

Q. B. D. 423. 432, C. A., partly overruled on another ground; ELoakvnq 
V. Smith (1888), 13 App. Cas. 582 ; p. 332, poH). As to tacking againata 
surety, see title Guauantee, Vol. XV., p. 514. 

(c) Lacey v. Inqle (1847), 2 Ph. 413. Consequently a jndgraent creditor 
cannot get in the first inortgage and tack his judgment debt (Brace v. Marl- 
borough (Duchess) (1782), 2 P. Wms. 491 ; Ex parte Knott (1800), 11 V«‘s. 
609, 617 ; Beavanx, Oxford (Earl) (1856), 6 Do G. M. & G. 507, 518) ; hut 
a first mortgagee, if he heepmes also a judgment creditor, is treated as 
having made a further advance on the security of the land (Ex parle Knott, 
supra ; Baker v. Harris (1810), 16 Ves. 397 ; Godfrey v. Tucker (1863), 
33 Boav. 280). In this respect the Land Charges Registration and 
Searelies Act, 1888 (51 & 52 Viet. c. 51), s. 5 (title Execution, Vol. XIV., 
pp. 70, 72, note (a) ), seems to have made no difference. And as to tacking 
by judgiucut creditors, see ihvd., p, 70. 

(d) Brace v. Marlborough (Duchess), supra, at p. 495 ; Lacey v. Ingle, 

supra ; Bates v. dohnson (1859), John, 304, 313 ; including notice by Its 
pendens (Morret v. Faske (1740), 2 Atk. 52; compare Tenisonx, Sweeny 
(1844), 1 Jo. & Lat. 710, 716). As to seaichcs for Us pendens, see title 
Real Pkoperty and Chattels Real. Notice to one of several joint 
mortgagees prevents their tacking a further advance, even though that 
mortgagee has died (E'reeman x. Laing, 2 Ch. 355). 

(f) Lacey x. Ingle, supra, at p. 419. 

(J) See pp. 328, 329, ante. 

(g) Bailey v. Barnes, [1894] 1 Ch. 25, 36, C. A. Apart fiom the legal 
estate, the incumbrancers, if the equities are equal save as regards time, 
must rank in order of time ; it is only by reason of the “ superior force and 
strength ” allowed in equity to the legal estate that the later incumbrancer 
gams priority ( If orlley v. Birlhead (1754), 2 Ves. Sen. 571). Hence if after 
tJio third mortgagee has got in the first mortgage, it turns out that the 
legal estate is outstanding, the incumbrancers must be paid according to 
their priority in point of tirao (Brace x Marlbor uqh (Duchess), supra, at 
p. 496 ; VhilUps v. Fhillips (1861), 4 De G. F. & J. 208, 216 ; Thorpe x. 
Holdsworih (IS(}S),L. R. 7 Eq. 139,146); but, if a subsequent mortgagee 
gets in the legal estate, he can tack bis advance to the first mortgage, not- 
withstanding that he made the advance to, and took his security from, 
one who falsely represented himself to be owner (I'oung v. Young (1867), 
L. R. 3 Eq. 801 ; note (s), p. 328, ante). 

(h) Morret v. Faske, supra, at p, 53 ; Barnett x. Weston (1806), 12 
Ves. 130. 

(i) Marsh v. Lee (1670), 2 Vent 337; Brace x. Marlborough (Duchess), 
supra; Belchier x. Butler, Jtenforth v. Ironside (1760), 1 Eden, 523; 
Kobinson v. Davison (1779), 1 Bro. C. C, 63; Hooper x. Harrison (1866), 2 
K. & J. 86, 109. 

(/) Hawkins v. Taylor (1687), 2 Vern, 29 ; Bristol (Earl) v. Rungerford 
(1705), 2 Vern. 624 ; Wortley v. Birhhead, supra ; Ex parle Knofl, supra, 
at p. ' 19 ; Frosser x. Bice (1859), 28 Beav. 68, 74. As to an order 
scheduling incumbrances not being final, see JBe Scott's EstaUt Ex parte 
Johnston (1862), 14 I. Ch. R. 67. 
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for the equitable incumbrancers accovdin;.^ to lluiir t)ri()rities ; 
but he may get it in from an unsatisfied mortgagee (/), notwith- 
standing that both he himself (;»), and also the first mortgagee {ii), 
then liavo notice of the second mottgage. 

593. The doctrine of taelving is available where a mortgage is 
made by way of trust for sale (<») ; and a statutory receipt by a 
building or other society (;>), if it vests the legal estaie in a puisne 
incum))rancer who pays off the society and malms a further advance, 
operates to the same extent as a conveyance, and enables him to 
tack bis furtlier advance lo the morlgago ( 7 ). 

594. A legal mortgagee, wlio makes a further adv.iiico without 
notice of an interin( 3 diHto incnml'rance, is eiu-itled to priority for 
hift fuither advance by viiiue of his legal estate (r). And apart 
from the legal CvState, where a mortgage is made io cover a present 
advance and further advances, the mortgagee is entitled to tack the 
further advances by force of the contract, and lui can do so as against 
intermediate incumhrances, not protected hy the legal estate, of 
which he had no notice at the time of the further advance ; and the 
same principle applies io a mortgage to si'cure a current account (/f). 

(a) Ilaicfiv. J oJini'^on 310. Proraer v. Fire (IS.IO), 28 

Beav. 08, 74 ; Taylor v. liusudly [1802J A. (\ 241, 251) ; t5co title Ki^iUTV, 
Vol, XIII , pp. 83, 84. 

H) lUiiky V. Jhanefi, [181)1] I Cli. 25, C, \. 

{m) Marhh v. Lee (1G70), 2 Vent. 337 ; Wo)fley v. lUrlhcad (1754), 2 Vea. 
Sen. 574 ; see Bdchier v. HuUer, Fenforih v. Ironside (1700), I Eden, 523, 
530 ; IJlackwoodw London (chartered Fmik of A udralia (1874), L. K. 5 P. 

02, 11 1 ; Te?//or v. RnssdL 11801] 1 Ch. 8, 27, (J. A ; allirmed, [1802] A. C. 
244, 250 ; Taylor v. London and Covnty Fankuiij ('0 , Loudon and County 
Boyd mg Co. v. Nixon, [lOOl] 2 Ch. 231, C. A ; s(‘o title Pitiiiirv, Vol XIIL, 
p. 83, 

(a) See Peacock v. />fo/. (1834), 4 Ji. J. (a’h.) 33 ; title EoUiTr, A\)]. XTIT., 
p 83, note (/.'). But this gums the hrst inortgagoc pow er to picJ'cr the third 
{Fooper v. ilanison (1855), 2 K & J. 86, 100 ; and see p. 330, ayiic) ; and id 
must not be assuined that if both second and thud inoitgagees were ottering 
to redeem, the legal mortgagee could, by traiiRferiing the legal estate to the 
third, give him priority; sec West London Commercial Jinnkw Reliance 
Permanent Budding Bociely (18S.)), 29 (di. IX 954, 903, A. 

( 0 ) Thus where there is a legal nioitgage to A., a seiiond mortgage io B., 
and an assignment to (Avithout notice of B.’s mortgage) on trust to sell 
and pay A. and debts due to 1) and 0., and the residue to the owner, (X, on 
gelt, mg in A.’s mortgage and the legal estate, can tack liis debt to the first 
mortgage and exclude B. {Spencer v. Pearson, Pearson y. Spencer 
24 Bea v. 266 ; see Wilmot v f*ihe (1845), 5 Hare, 14, 21) ; but a trustee 
lO sell and pay first, second, and third inortgago debts and to pay the sur- 
plus Lo tln^ mortgagor, where im debt is then duo to him, is in the position 
of the mortgagor, and if he jiays off the first mortgagee (with the legal 
estati‘) and third mortgagee (who had no notice of tlie second mortgage), 
and takes tiansfers of their seem i ties, he cannot tack against the second 
mortgagee, any more than the mortgagor himself could have done (Lcd- 
hroolc V. Passman (1888), 57 L. .1. (cii.) 855). 

(p) See title BuiLuiNa SociEriKs, Vol. III., p. 371. 

Cq) II asking v. Smith (1888), 13 App. Cas. 682, 588, overruling on this 
point Robinson v. Trevor (1883), 12 Q. B. D, 423, C. A. 

(r) Brace v. Marlborough {Duchess) (1728), 2 P. Wins. 491 ; Morrei v. 
Paske (r740), 2 Atk. 62, 63 ; Shepherd y. Tilley (1742), 2 Atk. 348 ; Temsorh 
V. Sweeny (1844), 1 Jo. & La t. 710, 715 ; Wyllie v. Pollen (1863), 11 W. R. 
1081 ; and compare Peacock v. Buii, supra. * 

(«) Hopkinson v. JRoU (1861), 9 H. L. Caa. 614 ; Calisher v. Forbes (1871)^ 
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But notice of a BubHtiquenfc iiicuml)raiic 0 prev’-eota any further i. 

advances from ^^{lining priority (^), even though made in pursuance As between 
of a covenant in the original mortgage {a), and, where the amount Mortgagees 
of the further advances is limited by the mortgage, advances beyond o f Lan d, 
the limit cannot be referred to the mortgage, and can only be t.iclved 
by virtue of the legal estate (/>). 

695. Bebts which have not been incurred on the security of the Kn'f‘d. of 
land cannot bo tacked either against the mortgagor (c) or i)Grsons 
claiming under him inier i iron (d ) ; but after his death they can he ^ 

tacked against persons on wlioni the equity of redemption has tacking <Jebts. 
devolved, so far as the laud is in their hands assets for payment of 
the unsecured dGht(<'). Thus, since both specialty and simple 
contract debts are payable out of land (/‘), they can be tacked as 
against the heir or devisee (</) ; and a mortgagee of leaseholds can 
tack a specialty or sinij)le contiact debt as against the executor (/<) ; 
and now that real estate devolves upon the personal represenhi- 
tivas (i), the right to tack is available against them as regards botli 
real and ])tirsonal estate. But this tacking is allowed only for ibo 
purj)oso of avoiding circuity of action (A’), and it cannot bo iiuulj 
use of so as to gam prit)rity over other creditors (/;. 


7 Ch. App. 109 : lie (>'lUfnie\ Estate (1885), 15 L. 11. fr. 189, 373, C. A. ; 
see Ee Wevitjer's PoUrtf, 1 1910) 2 Oh. 291, 295. 

(i) Tloplcmsony. EoH (1861 ), 9 11. 1j. Caa.5L4; London and County Bankinq 
Co.y Ea tch 0 e {ISSi), tl App. ('as, 722; Bradford Banl in (Jo.v.Biifj<js(lHSi]), 
12 App. Oas. 29; Union Bank of Scotland y. National Hank of Scotland (1880), 
12 App. Oas. 53. At first it was held that the second mortgagee would be 
post])oiied to the furUier advances, if he had notice of the nature of tbe 
first niorlgage (Gordon v. Grahfun (1716), 2 Kq. Cas. Abr. 508) ; but this 
was doubted (Blunden v. Desart (1842), 2 Dr. & War. 405, 431 ; Shaw v. 
Neale (1855), 20 Ileav. 157 ; (1858), 6 II. L. Cas. 581, 608), and finally 
ovomiled by Z/op/ijasoa v. Eolt, supra. As to exclusion of the rule by a 
trade custom, see Dnun v. i'iiy of London Brcwei'ij Co. (1869), L. K 8 Eif. 
155; ^lenzies v, Lightfoot (1871), L. K, 11 Eq. 459; and title (-ustom 
AXD Usages, Vol. X., p. 275. As to constructive nolicc, see title Etiurri, 
Vol. Xni , pp. 84 et seq. 

(rt) WestY. Williams, [1899] 1 Cli. 132, C. A. 

(b) vSee Ilophinson v. Bolt, supra. 

(c) Anon. (1755), 2 Ves. Sen. 662 ; Jones v. Smith (1794), 2 Ves 372, 376 ; 
Du Viqier v. Lee (1843), 2 Ilaro, 326, 339. 

(d) Colnnan v. Winch (1721), 1 P. Wms. 775; Troughfon v. Tronghton 
(1748), 1 Ves. Sen. 86; Ada^ns v. Claxton (1801), 6 Vos. 220; Richardson 
V. Horton (1843), 7 Beav. 112, 123. 

(e) Hence, when land was only assets for specialty debts by which the heir 
was bound, such debts could be* tucked against the heir or devisee (Coleman 
V. Winch, supra ; Tronghton v. Tionghton, supra ; F.lvy v. Norwood (1852), 
6 De G. & Sm. 240 ; and see note to Price v. Fasinedge (1770), Amb. 
685). 

(/) See title Executors and Administrators, Vol. aiV., p. 246. 

(g) Bolfe V. Chester (1855), 20 Beav. 610 ; Thomas v. Thomas (1856), 22 
Beav. 341 

(h) Coleman v. Winehf supra. 

(i) Land Transfer Act, 1897 (60 & 61 Viet o. 66), s. 1. 

(k) Anon. (1755), 2 Ves. Sen. 662 ; Tronghton y. Tronghton, supra ; Jones 
Y, Smith, supra ; see title Equity, Vol. XIII., p. 71, note (m). 

(l) Pile V. Pile (1876), 23 W. K. 440 ; see Hearns y. Bance (1748), 3 Atk. 
630 ; A^ms v. Claxton^ supra ; Bolfe v. Chester^ supra; Irby v. Irby ( 1855), 
22 Beav. 217. 
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Sub-Sect. 3 . — As between Equitable Morffjayect. 

696. When the legal estate is outstanding the priority of 
incumbrancers depends in the first instance upon tlieir ordttr in 
point of time This is in accordance with tlie maxim qui prior 
est tempore, potior est Jure (ii), md follows from the principle that the 
mortgagor can only confer on the later incumbrancer such title as is 
left in him ; that is, ho conveys subject to the earlier incumbrance (o). 
Against such earlier incumbrance the later incainl)rancer cannot 
rely on the plea of purchase for value without notice (p), and he 
can only gain j)riority on the ground of some act or neglect of the 
earlier incimiljrancer of such a nature as to render it inoipiitable 
for him to retain his initial advantage {q). Similarly where 
land is mortgaged in breach of trust by a trustee or other person 
in a fiduciary position to a mortgagee who dov.s not obtain the 
legal estate, the mortgagee is postponed to the claims of the 
beneficiaries (r). 

Sub-Sect. 4. — Effect of Jieyisfration of Thais. 

597. Under the Middlesex Registry Act, 1708 (.s-), memorials of all 


(wt) As to the order of deeds executed at the saiao time, see title Deeds 
aeu Dtheii Instruments, Vol. X., p. 43 0 ; Hopqood v. (1865), 

.3 !)(' 0. d, Sin. 116. As to statutory charges ranking in order of time, 
S(‘e Volloch V. Lands Improvement Co. (1888), 37 Ch. 1). 6(51. In a contn- 
hutory mortgage to trustees and their solicitors, taken in the names of tlie 
solicitors, a guaiautee by the solicitors of the trustees’ portion does not 
postpone the solicitors as mortgagees (Slolces v. Prance, [1898] 1 Oh. 212). 

(to) Brace v. Marlborough (Duchess) (1728), 2 P. Wms. 491, 496; P‘i7- 
loughhy v. Willoughby (1756), 1 Term Rep. 763, 773 ; see Machrdh v. 
Sgmmons (1808), 15 Ves. 329, 354 ; Hooper v. Uorrison (1855), 2 K. & J. 
86, 109 ; Cory v. Eyre (1863), 1 Do G. J. & Sm. 149, 167, C. A. 

(o) Phillips V. Phillips (1861), 4 De G. F. & J. 208, 215 : West v. Williams, 
[1899] 1 Ch. 132, 143, C. A. ; see title Equity, Vol. A III , ]>. 79. A mort- 
gagee, whether legal (Wilson y. KelUmd, [1910] 2 (>h. 300) or equitable (He 
Connollij Brothers, Ltd , Wood v. The Co , (1912), 56 Sol Jo. p. 360), who 
provides the money for the pui chase of propejty will have priority over 
debenture -holders ; and see title Equity, Vol. XIFL, j). 88, note (fc). 

(p) Phillips V. Phillips, stipia 

(q) Thorpe v. Iloldswoiih (1808), L. R. 7 Eq. 130, 146 ; Taylor y. London 
and County Banking Co , London and County Banking Co. y. Nixon, [1901] 
2 ( 'h. 231, 260, C. A. lie cannot gam priority by giving notice to the legal 
mortgagee, the rule as to priority by notice not applying to land (see title 
Equity, Vol. XIII., p. 80), and when a debt is secured on land such rule 
dot's not apply to the debt, so that an equitable incumbrancer does not gain 
priority by giving notice to the mortgagor [Re Richards, If amber y. Richards 
^ 180(0, 4r) (’h. D. 689) ; and similarly as to an equitable sub-mortgagee 
(Hop], ins V. Ilemswortk, [1898] 2 Oh 347). 

(>) Cave (hine (1880), 15 Oh D. 039 ; Tlarpham v. Shaddock (1881). 
19 Ch* Ii 207, (’. A. As to priorities in respect of a renewed lease, see Re 
Morgan, Pillgrem v. Pill^rem (1881), 18 Ch. D. 93, C. A. ; and in respect of 
a. reversion purchased instead of renewal, see Leigh v. 7^7trTOe^f (1886), 29 
Oh. D. 231. As to beneficiaries lieiug bound by the acts of their trustees, 
see Re Ffrench's Estate (1887), 21 L. R. Ir. 283, C. A. ; Re Shane's Estate, 
[1895] 1 1, R. 146; Re BobbeWs Estate, [19U4] 1 1. R. 461 ; note (w), 
p. Z4o,yost ; title TRUSTS 4ND TRUSTEES. 

is) 7 Anne, c. 20 ; see Land Registry (Middlesex Deeds) Act, 1891 
(64 ik. 66 Vict. 0 . 64) ; Land Registry (Middlesex Deeds) Rules, 1892 (StaL 
R. Si, 0. Rev., Vol VIL, Land (Registration), England, p. 128); and, 
as to re^stratioa of iastruments and as to the instruments which require 
registration, see title Real Property and Chattels Real ; and p. 86, 
unto. 
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deeds and conveyances may be registered (/), and every deed is to bo 
adjudged fraudulent and void against any subsequent purchaser or 
mortgagee for valuable consideration, unless it is registered liefore 
the registration of the conveyance to the subsequent purchaser or 
mortgagee (u), rrimd facie therefore registered mortgages atfecting 
land in Middlesex rank according to date of registrntion (^/), and 
registered prevail over unregistered mortgages (/>). But registration 
is not allowed to avoid the effect of notice, and a registered mort- 
gage is postponed to an earlier unregistered mortgage of which 
the registered mortgagee had actual notice at the time he made his 
advance (c). 

Moreover, such registration is not notice to subsequent mort- 
gagees {d), and the statute does not abolish the eliect oi the 
legal estate. Jlence a later unregist(*red legal mortgagee has 
]n‘K)ritv over an earlier ri'gistered equitable mortgagee (d), provided 
he took without notice (d) : and a legal registered mortgagee can 
tack a furtluu* a(hance made without noticii, but after the registra- 


(/.) As to whether charges arising in favour of sureties hy payment 
require registration, see title Guara^jtee, Vol. XV , pp. 513. 522 

(w) Land Kegistry (Middlesex Deeds) Act, 1891 (54 As 55 Vict. c. 64), 

B. 1. 

{a) Where registration of two deeds is efTrcie-i on the same day and at 
the same hour, that which bears the earlier number is jiresunicd to Jiave 
been registered first {iWeve v. Fenriellf Hunt v. Neve (1863), 2 Hem &; M. 
170). A mortgage subsequent in date, given priority by registration, has 
priority for all purposes, including the right of consolidation {ibul.). As to 
consolidation, see pp. 208 ei tteq , ante. 

{b) Be WighVs 3Ior1gage Trust (1873), L. R. 16 Eq 41. 

(c) Le Neve v. Le Neve (1747). Amb. 43,6. As to notice of a judgment,, see 
Tunstall v. Trappea (J830), 3 SSim. 286, 301 ; Benham v. Keane (1861), 1 
John. & II. 685 ; affirmed, 3 Do G. F. & J. 318, C. A. At law the lirst 
registered conveyance has priority {Doe d. Bobiuson v. Allsop (1821), 5 
13. & Aid. 142) ; but in equity a subsequent mortgagee registeimg in order 
to obtain priority over a charge of which he has notice commits a fraud, 
and, in accordance with the principle that equity will not allow a statute to 
bo made an instrument of fraud (see title Equity, Vol. XII f , p. 75), his 
reg^tration is not allowed to be eflcctual {Chevalv. Nichols (1725), 1 Stra 

criticised as an infringement of the statute, but has been acquiesced in 
{Wyatt JUmvell 19 Ves 435; Agra Bank, Lid v. Jfurrv (1874), 

L. il. 7 II. L. 135). Tlic notice to the registered mortgagee must, however, 
be actual, and not merely constructive notice (Aqm Bank, Ltd. v. Barry, 
supra, overruling Wormaid v. Maiiland (1865), 35 L J. (cii ) 60), ‘'notice so 
clearly proved as to make it fraudulent in the purchaser to take and register 
a conveyance in prejudice to the known title of another”; see Jolland. 
V. Stainbridge (1797), 3 Ves. 478 ; Wyatt v. Banocll, supra ; Chadwich v. 
Turner (1866), 1 Oh. App. 310, 319; compare Benham v. Keane (1861), 3 
De G. F. & J. 318, C. A. Suspicion of notice is not enough {Hind v. Dodd 
(1742), 2 Atk. 275); nor is Us pendens notice tor tins puriiose (lY?/aW v. 
Harwell, supra ; Wallace v. Donegal {Marquis) (1837), I Dr. & Wal. 461) ; 
though a<*.tual notice to an agent is Jictual notice to ibo principal {SheMon v. 
Cox (1764): Amb. 624 ; Holland v. Hart (1871), 6 Oh. App. 678; Agra Bank, 
Ltd. V. Barry, supra). But a mortgagee who takes without notice of a 
prior mortgage, either unregistered or defectively registered {Ksdex v» Baugh 
(1842), 1 Y. Ac C. Cli. Cas. 620), can, on receiving notice, gain 'priority by 
registering; see Elsey v. Lutyens (1850), 8 Hare, 159. 

(d) Morecock v, Dickins (1768), Amb. 678; Williamis v. Sorrell (1798), 
4 Yes. 389 ; BusheU v. Bushell (1803), 1 Sch. & Lef. 90, 97 ; Underwood v. 
OouiUrson {Ijord) (1804), 2 Soh. & Lef. 41, 64 ; Be Bussell Boai Furchuse- 
Moneys (1871), L. R. 12 Eq. 78, 83^ 


Sect. 1. 
As between 
Mortgag^ees 
of Land. 


Sfaf uioiy 
ou 

0|nTatinn of 
legal Chtale. 



836 


Mortgage. 


Skot. 1. 
As between 
Mortgagees 
of Land. 


Morl.gagc to 
secure further 
advances. 


Repistrafion 
in Yorkshire, 
rrioiitles. 


Tacking. 


tion, of ft second mortgaf^e (e). If the second mortgagee wishes to 
prevent this he can do so hy giving notices But unless the legal 
mcitgagee registers a charge for his further advance ho cannot 
assert it against a later registered mortgagee; as against such later 
mortgagee the charge for the further advance is void under the 
statute (/). Similarly, wliile an equitable unregistered mortgagee 
cannot, hy getting in the legal estate, gain priority over a subse- 
quent equitable registered mortgage, yet, if his equitable mortgage 
is subsequent to the registered mortgage, and he advances his 
money without notice, he can got in the legal estate Mid tiiereby 
obtain priority over the registered mortgage Oj). 

Wliere a registered moitgago is given to secure present and 
future advances, its validity for the lurthor advances over subse- 
([nent incumbrances does not depend on the possession of the legal 
estate, and it secures such advances as against suhsc'quent registered 
incumbrances not protected by the legal estate, so long as the 
advances are made without notice, and do not exce(',d any limit 
ppecilied in the mortgage. But advances beyond the limit require 
a fresh cliarge (//). 

698. Tender the Yorkshire Begistries Act, 1884 (?), assurances 
entitled to be registered have priority according to the date of 
regi.'^tration, and not according to the date of the assurances or of 
tli(‘- execution thereof ; hut this does not interfere with the jiriorities 
as l)(iiween themselves of any assurances the dates of registration 
<>f winch maybe identical (A;). All priorities given hy tlio statute 
must have full effect in all courts, exce])t in cases of actual fraud, 
and all persons claiming thereunder any bigal or equitalde interests 
are entitled to corresponding priorilies ; and no })i*iority is lost 
merely hy actual or constructive notice, except in (jases of actual 
fraud ik). Moreover, tacking is expressly abolished as regards all 
lands ill tlie three ridings, excejit as regards any estate or interest 


(c) lied ford v. Havlhouse (I7o0j, 2 Kq. Cas. Abr. C15 ; Wrighison v. 
Hudhon (1738), 2 Eq. Cas App COD 
if Credland v. Poftcr (1874), 10 Ch. App 8. 

Iff) 8pe Credland t. VoUer, fnipra. 'The corn spoiiding Irisli nl**, (1707) 
6 Anne, c. 2, 8, 4, contains tlic iurtlier provision tiiut n‘giKtciC(i deeds aie 
To bo " good and effectual, I olli in law and ctjuily. arcording to the 
priority ot time of registering,” and tliese words make a registered equitable 
mortgage ]»revail over a legal mortgage. Hence in Ireland an nuregistered 
legal mortgage does not prevaii against an eadior registered equitable mort- 
gage, and ’the doctrine of tacking is excluded {liusliellv. Bmhell (1803), 
1 Set. Ik Lef. 90, 98 ; Laiouch' \.lJmsany {Lord) (1803), 1 Sch. &Lef. 137, 
157, 160 ; Drew v, Norhnry {Earl) (1846), 3 Jo. & Lat. 267, 298 ; Mill v. 
IJill (1862), 3 H. L. Cas. 828) ; ])ut the Irish statute does not, any more 
than the Middlesex Hegistry Act, 1708 (7 Anne, o. 20), make a registered 
mortgage prevail over an earher unregistered mortgage of wliicli the regis- 
tered mortgagee had notice at Hie time of his ailvance (Agra Bank, Ltd. v. 
Barry (1874), L. E. 7 II. L. 1:15). 

ih) Compare Uoplcinson v. Itolt (1861), 9 II. L. Cas. 51 i ; see pp 332, 333, 
anf^. ; and Be (LByr e'e Estate (1885), 15 L. R. Ir. 373, C. A. 

(i) 48 Viet. c. 54; see further, p. 87, ante. 

(1) Yorkshire R^istiies Act, 1884 (47 & 48 Viet, c, 54), s. 14, This 
priA.u'ou gives to a volunteer no further priority or protection tii.'in Ids 
grant or w as eip IMod to, and n disposition or charge w hich would be fiauSn- 
lerit and void if unregistered is fraudulent and void notwithstanding regifl- 
traliou (t&id). A» to registration not being notice, gee note (t), p. 337, 
post 



Part X.— Priority of Mortgagees, 


837 


which existed before the Ist January, 1885 (Z). Ilcjnce, all niort- i, 

gages and charges on lands in Yorkshire rank accoidiiig to ])rioriiy As between 
of registration, and the legal estate does not give to a subsequent Mortgagees 
registered incumbrance priority over an incumbrance previously of Land, 
registered {m), ^ 

(Jnregi>stered instruments are not expressly made fraudulent and UnrppistereU 
void against registered inslruments, and in terms the statute (y/) instruments 
])rescribes only the order of priority between registered instru- 
ments (o); but in effect it gives such instruments priority over all 
instruments entitled to l)e, but in fact not, registered (ji?). As 
between tlieniselves unregistered charges rank solely as equitable 
incumlyrances, since the legal estate does not give priority (q). 

A mortgage for future advances registered under the Yorkshire Furthor 
Iiogislries Act, 1884 (r), is a good security for the further advances — advances, 
but if any limit is specified, only up to tliat limit — against a second 
mortgage, whether registered or not, of which the mortgagee has no 
notice at the time of the further advance (.s). Mere registration of 
Ibe second mortgage is not notice (/). But where the limit is 
(‘\ce(^ded, and also whore a first registered mortgagee makes a 
further advance when his mortgage does not cover such advanc(', 
he cannot include the further advance against a subsequent registered 
moi-tgage unless he lias taken and registered a fresh charge for it 
before tlie registration of the subsequent mortgage (?/). 

{1) Yorksliire Registries Act, 1884 (47 & 48 Viet, c 54), s. 10; sec Mariks 

V. WUtrlfy, [191 IJ 2 VAi. 448 ; 11912] W. N. 83, C A. 

(m) Yoikshire Registries A<*t, 1884 (47 & 48 Vict. e 54), s. 10, which 
expressly excludes the protection of the legal estatic, and po produces the 
same result as the Irish statute ( 1 707) 0 Aiiuo, c 2 (see note (g), p. 330, ante). 

(n) See note (/»), p. 336, ante. 

(o) It is framed in this respt^ct dilTerently both from the Middlesex and 
Jrihli Acts ; compare Ke Burkes Estate (1881), 9 L. R Jr. 24, C. A., on the 
Irish statute (1707) 6 Anne, c. 2 (where, however, the decision was that a 
security by deposit of title deeds without writing did not require registra- 
tioii); con/ ra, where tlic deposit is in pursuance of a written undcitaking 
(Fullerton v. Provincial Bank of Ireland, (1903] A. C. 309) 

(;)) See article iu 52 Sol. <lo 108, where colonial decisi(»us on correspond- 
ing statutes, which support the statement in the text, are discussed ; and 
compare Bind v. Williams, [1895] 1 Ch, 408, on shipping mortgages. A 
conveyance which in fact only comprises tho int-erest of the grantor sub- 
ject to unregistered charges does not give priority (Jones v. Barker, [1909] 

1 Ch. 321). 

(q) Yorkshire Registries Act, 1884 (47 & 48 Vicl e. 54), s. 10, which is 
not confined to registered iiistruiiioiits, but applies generally to lands in 
Yorkshire 

(r) 47 & 48 Viet. c. 54. 

(8) Be O' Byrne's Estate (1885), 15 L. R. Ir. 373, C , which appears to 
apply to the Xorkshire Registries Act, 1884 (47 At 48 \hcf. o. 64) ; and see 
p. 332, ante. 

(i) Registration v as not equivalent to notice prior to the passing of the 
Yorkshire Registries Act, 1884 (47 & 48 Vict. c. 54); see Wiseman v. 

Westland (1820), 1 Y. & J. 1 17, 120. The Yorkshire Registries Act, 1884 
(47 &48 Vict. c 54), s. 15, made registration actual notice, but this is 
icpealed (Yorkshire Regisiiies Amendment Act, 1885 (48 &49Viot. c. 20), 
s. 5); and see Manks w, WhUchy, [1911] 2 Ch. 448, on appeal. [1912] 

W. N. 8.3, C. A. 

(v) 3'he Yorkshire Registries Acts, 1884 (47 & 48 Vict. c. 64), and 1885 
(48 & 49 Vict. c. 20), ovemde Oredland v. Potter (1874), 10 Ch. App. 8 (see 
p. 330, ante), tor Yorkshire, as to advances made subsequently to the 
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Thus in practice a banker who has taken and registered in 
Yorksliire a mortgage to secure a current account up to a certain 
limit can honour the customer’s cheques up to that limit without 
searching the register again until he has actual notice of a further 
registered mortgage. When the limit is reached he must not 
increase the overdraft without searching the register and taking a 
fresh charge. In Middlesex he must also ohLaiu the legal estate, 
unless lie I’clies on the deposit of the deeds. 

Srii-SKiT. Whire 'rule to Land Jirtjisftred. 

599. Where the title to land is registered under the Land 
Transfer Acts, 1875 and 1897 (.i;). registered charges on the land rank 
as between themselves according to the order in winch they are 
etitei’ed on the re.gister, and not according to the order in which they 
are created (a). Inciimhraiicos which are not registered rank behind 
registered charges, hut as betweim themselves their priority is deter- 
mined in the same manner as if the land was not on the regist(T (/;). 

The legal estate in the land is not necessarily in tlui regis- 
tered propn(‘t()r (c), and as heL^een unn'gistered charge's it may 
he used for the purposes of gaining priority or of iackjng(</). But 
the possession of the legal estate is immaterial as between rogistenul 
charges : thus a lah'r registered iiicumlu'ancer canuoi by getting in 
tlie legal estate acquire priority over an earlier registered iucum- 
hrancer, nor can a registered ineam])rancer witJi the legal estate 
lack a sul)s('quont charge as against an iiitennedialo registered 
incumhraiicer(y). But where a registered charge is given to secure 
present and future advances, or a current account, it is effective 
to secure the future advances or the account until the incumbrancer 
has notice of a suljsequent n'gistered charge (y*); and, for this 

second registered mortgage which are not covered by the first moitgage : 
’svhether made before or after the second mortgage, they require to be 
covered by a new registered charge, and, to be available against the second 
mortgage, the new charge must be prior in registration 
(x) 38 & 39 Vict. 0 . 87 ; 60 ^ 61 Viet, c 65 ; and see, further, pp 84-86, 
avte. As to I'egistration of title generally, see title ItcAL PRorniiTY am) 
Tuattels Real. 

{a) Land 1'rnnsfo.r Art, 1875 (38 Sc 39 Viet c. 87), s. 28. Instrumenta 
d elivered at tli(‘ Land lirgislrv (Lnuadn’s inn FjcUIn London) rank in 
ohU'i’ of delivery (Jaiud Traiisle.r Uuies, 1903, r 111). As to two or more 
instruments delivered by the same person, see ihid., r. 112. As to instru- 
ments delivered by post or under cover, see ibul, r. 113. As to priority 
in)tice in le^jjcct of an intended liansaetion, see ibid , r, 117. 

(b) See Laud Tiansier Act. 187.j (38 Sc 39 Vict. c. 87), s. 49, under wbieli, 
subject to the inairiteuauco of ihe estate and riglit of the registered pro- 
prietor, interests ran be. crcati'd olt the r gister. Since registered charges 
are (‘reated in virtue oi the registered title, these appear to have an absohi1.e 
}uiority oyc»- unregistered chaigis ; but an unregistered ineumbraneer can 
protect himself by iiolico oi eaution ciilerod on the register (ibid ). 

(<;) Capilal and aounliea Bank, Ltd. v. liiiodiH, |19031 1 t’li. 6.31, 0. A. ; 
sc'C p. 85, ante. 

id) Unregistered charges take efi'ect as between tinmiselviis in the same 
manner as if the land was not. registered. Sec l^and Transler Act, 1875 
(38 &; 39 ¥ict. c. 87), ft. 49, and pp. 327, 330. ante. 

(e) Land Transfer Act, 1875 (38 Sc 39 Vict. c. 87), s. 28. 

(,/) i Larges to sciufre further advances are provided for by Land TranflfoY 
Kules, 1903. r. HiO; and tl' y appear to be subject to the principle 
Uopkintton v, BaU (1801), 9 11. L. Cas. 514 ; see pp. 332, 333, ante. 
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pnrpoMe, the me]*e re^3[istration of the subsequent charge le, 
apparently, not notice (^). 

Sect. 2. — As between Mortgagees of Personalty. 

Sitb-Skct. 1. ^Notice. 

600 . Whore the mortgaged property is a cle])t or other money 
owing (//), or an interest in trust funds (/), a mortgagee who gives 
notice to the de])t()r or trush^e gains priority over a mortgagee 
earlier in date who omits to givi! notice (A). The omission leaves 
the property under the control of the mortgagor, and deprives the 
second mortgagee of the chance of ascertaining the existence of the 
Jirst mortgage by inquiry of the debtor or trustee. The priority 
of the second mortgagee does not depend on whether in fact he 
made impiiry ; in such a ca,so it depends solely on notice (/); but a 
solicitor’s lien on a policy does not lose priority by the solicitor's 
omission to give notice (-a?). Where the notices are ccmiemjx)- 
raneous the incumbrances ra-iik in order of time (a). 

601 . Insurance policies are, in respect of notice, subject to the 
same rule as other choses in action, and notice to the oftice by a 

(q) (3()i»i])aro pp 33A, 3.07, anir. as to rogistiation of deeds. 

(h) It is suflicient if notice is given to the person by whom payment of 
the assigned delit is to be made, whether that person is hirnselt liable or is 
merely chuigod with the duty of making the payment (AddisoJi v. Coj' 
(1872b 8 (3i. A])p 76, 79) ; but he must at tlie time he receives the notice 
be bound by some couliact or obligation to leecive and pay over, or to pay 
over if he has pri vioiisly received, the iund out of which tlio debt is to be 
satisfied. OOie doctrine oi ac([uiring priority by notice docs not apply to 
land (see title Ec^inxy, Vol. XIIl , p 80), nor to p(‘T'Onalty which by 
statute IS real estate (Jie Coreiv's Estate (1868), 16 \V. 11 1077); but it 
ap]dies to proceeds of sale ot real estate or to any interest in land winch 
can only reach the hands of the assignor in the form of money {Ee Ilvqhcts' 
Trusts (ISd-J), 2 liem. & M. S!h 92 , Re TtocM s Estate (1890), 2.5 L. It Jr. 
284, 292, C. A ; Lloyd's Hank v. rearsoii, [1901] 1 Ch. 865; sec title i^nosF.s 
IN Action, Vol. IV , ]>. 386). As to mortgages of choses in action, see 
pp fit seq ^ ante 

(i) Dearie v. Hall (1S28), 3 Itiiss. I, II, 12,-23. 

{L) As to the positumof a truslecj in bankruptcy, see title lUNKiimcY 
AND Insolvency, Vol TL, p. 181), note (^f). 

(/) ll’crd V, Duneomhe, (1893J A. (’. 369; see title ('hoses in Acjtion, 
Vol IV., pp 379 et seq., whore the question of piioiity by notice, and 
the nature ol the notice reiiuired, are fully discusscil As to notice when* 
there arc several tru tees, see ibid., p. 383. A notice given to all the trustees 
18 a sulliciont protection, notwithstuiding that new trustees are subse- 
quently appointed (Re Wasdale, HriUin v. FarLrulqe. [1899] 1 Ch. 163) ; a 
iiotici' given to one only is not a sufficient protection (Ttmson v. Rams- 
boHom (1837), 2 Keen, 35, 50) ; see Ward v. Duncoiube, supra). Notice 
given to an executor who afterward.s renoimces (Re Dallas, [1904] 2 Ch. 
385, C. A.), or to an administrator before he obtains administration (Re 
Kinahan's Ti'vMs, [1907J 11 K. .321), is ineffectual. AVhere the mortgagor 
claims under a derivative settlement, the notice must be to the trustees 
ot that settlement (title Choses in Action, Vol. IV , p. 382 ; Stephens v. 
(ireen. Green v. Knight [1905] 2 (.'^h. 148, C. A.). As to assignments executed 
abroad, see title Choses in Action, Vol. IV., p. 366. 

(wt) West of EnglandBank v. Batchelor (1882), 51 L. J. (CH.) 199 p but this 
was partly on the ground that, since the solicitor held the policy, thei-e was 
notice to all the world of an outstanding interest in it ; soe pp. 342, 344, post. 

(it) Boss V. Hopkinson (1870), 18 W. R. 725 ; Calisher v. Forbes (1871 }f 
7 (!h. App. 109. 
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later incumbrancer will, in the absence of other circumstancea, give 
him priority over an earlier incumbrancer (o). 

Companies are not bound to receive notice of assignments of 
shares, and the priorities of incumbrancers on shares are therefore 
not regulated by notico(j->). 

Suh-Sect. 2. — Ilefjktration, 

602. Where securities on personal jiropurty require to be 
registered, their ])riority is detcrmiriod by the order of the dates of 
registration. This is so as regards hills of salc(^/), mortgages ot 
slilps and shares of ships (r), and patents (.v). 

Sub-Sect. 3 . — Stop Orders on Funds in Court. 

603. Wliere the subject of the security is a fund in court, Iho 
obtaining of a stoj) order gives the sanio ])riority as notice to the 
trustees witli regard to funds in their hands (a), and notice to 
the trustees is iiiell’ectual (ft) ; but notice to tlio trustees before tli j 
payment of tbe fund into court continues to be effectual notwitli- 
standiug a stop order obtained by another incumbrancer (r) ; 
though the trustee himself will not, without obtaining a stop ord(*r, 

(o) Be Ldlcer Kx parte Vavendisky [19031 1 K. Tl. 151 ; Be WenigeCs 
Polieg, [19I0J 2 Oi. 201. This result is assisted by the statutory effect of 
notice und(T the Policies of Assurance Act, 1867 (3i) & 31 Vio't. c. 144), 
fi. 3; sec, farther, p. 131, ante ; and see title Insurance, Vol. XVIL, 
pp. 559 et seg, 

(p) See Soeieie Genhale de Paris v Walker (1885), 11 App. (-as. 20, per 
Lord Sslboune, at p. 30. 'Phis applies to companies constituted under (ho 
Companies Clauses OonBolidation Act, 1845 (8 & U Vict c. 16), and the 
Companies (Consolidation) Act, PJU8 (8 Edw. 7, c. 69) ; see title (U)ai- 
PAKiES, Vol. V., p. 197. But where a company has a lien on shares to secure 
a debt due from a shareholder, it is afTecled by notice of a subsequent 
incumbrance so as, on the principle of Ilopkinson v. Bolt (1861), 9 II. L. 
Cas. 514, to prevent it from tacking further indebtedness {Bradford Banking 
Co. V. Briggs (1886), 12 App. Cas. 29). 

(^) Bills of Sale Act, 1878 (41 &; 42 Viet. c. 31), s. 10 ; see title Bills op 
Salk, Vol, 111., p 71. 

(r) Mcichant Shipping Act, 1894 (57 & 58 Vict. c. GO), s. 33. TIio 
priority in order of registration prevails notwithstanding any express, 
implied or constructive notice, and notice is equally ineffectual to preserve 
the priority of unregistered mortgages {Black v. WilliamSy [1805| 1 Ch. 
408 ; Barclay Co. v. Pooh. [1907J 2 Ch. 284) ; and see p. 133, ante, and 
title Shipping and Navigation. 

(fi) Patents and Designs Act, 1907 (7 Edw. 7, c. 29), s. 71 ; and see, 
generally, title Patents and Inventions. 

(a) Oredning v. Beckford (1832), 5 Sim 195; see Montefiore v. Quedidla, 
[1903] 2 Ch. 26, C. A. ; title IhioSES IN Action, Vol. IV., p. 384, and cases 
there cited. As to a stop order on a fund carried to a separate account, see 
ibid. The stop order, though in terms affecting the whole fund, will be con- 
fined to the part in respect of which it is obtained ( Macleod v, Buchanan ( 1 864), 
4 De G. J. & Sm. 265, C. A.) ; but it should bo drawn up so as to show its 
actual effect {ibid.; see 1 Seton, Judgments and Orders, 6th ed., p. 491). 

(ft) Pinnock v. Bailey (1883), 23 Ch. D. 497. 

(o) TAvesey v. Harding (1856), 23 Beav. 141 ; Be Anghsey {Marquis), 
De Galve {Countess) r. Gardner, [1903] 2 Ch. 727, 732 ; title CiiosES 
Action, Vol. IV., p. 384. A stop order will not be granted on funds of a 
lunatic in favour of an assignee of tlie presumptive next of kin {Be Wiikin- 
son, a Lunatic (1874), 10 Ch. App. 73, overruling Be PigoU, a LunQftic 
(1851), 3 Mao. &G. 268). 
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have priority for a cliarge in liis own favour against an iaoum- *• 

brancer who obtains a stop order (iZ). As between 

Mortgagees 

Sob-Sect. 4. — Nnti^e in lieu of Dielringae. of Per- 

604. An incumbrancer with an equitable interest in shares can 
protect himself by serving on tlie company a distritigas uoticQ{v), Meet of 
This does not give him any priority in respect of his incum- ri^teciion, 
braiice (/), but it prevents the registration of a transfer of the 

shares without notice to the incumbrancer and until he has had 
time to obtain an order restraining the transfer. 

Sect. 3. — Failure to (}aiit, or Loss oj] Priority* 

Sub-Sect. h—By Notice of Briar lityhts. 

605. An incumbrancer later in point of time who would, by Failure to 
reason of his possession of the legal estate, or (in Middlesex) by 
registration of his mortgage, or by notice to a debtor or to trustees 

or to an insurance office, or by obtaining a stop order, or by regis- 
tration in the register of patents, be primd facie entitled to priority 
over an earlier incumbrancer, will fail to gain this priority if he has 
notice of the earlier incumbrance at the lime wdien he advances lii^ 
money (g). Such notice may bo either actual or constructive. 

606. Actual notice is equally effectual whether it is received by the Arhiai 
incumbrancer himself or by a solicitor or other agent (/<) employed 

by him in the matter of the mortgage (i)* 

id) Swayne v. Swayne (1848), 11 Iloav. 4(53. 

(p) 11. S. C , Orel 46, rr. 3, 4 ; sec title Compa'SI'ES, Vol. V., pp. 151, 11)8. 

(/) Unless there is no trustee to whom notice can be given, in which ease 
a distringas notice will give priority (My v. Bridges (1843), 2 Y. & C. Ch. 

Cas. 486) ; see title Choses in Action, VoL IV., p. 384. 

ig) For notice avoiding priority in particular cases, see (as to mortgagoog 
getting in the legal estate) pp. 327, 328, ante ; as to registration in 
Middlesex, pp. 86, 334, ante; as to a debtor. Ward v. Royal Exchange 
Bhlpying Co., Ex parte Harrison (1887), 58 L. T. 174, 178 ; Re Ind, Coope 
(& Co., Ltd., Fisher V. The Co., Knox v. The Co , Arnold v. The Co., [11)11 ] 

2 Ch. 223) ; as to notice to trustees, Ward v. Bwneomhc, [1893] A. C. 369, 
per Lord Macnaghten, at p. 392; Monteliore v. Quedalla, [1903] 2 Ch. 26, 

38, C. A. ; as to an insurance policy, Newman v. Newman (1885), 28 Ch. D. 

674 ; Re WenigeFs Policy, [1910] 2 Ch. 291 ; as to the register of patents. 

New Ixion Tyre and Cycle Co. v. Spilshury, [18981 2 Ch. 484, 0. A. As to 
eases where the register prevails over notice, see p. 336, ante (lands in 
Yorkshire), pp. 86, 338, ante (registered title to land), and pp. 133, 340, ante 
(ships). As to priorities between trustees for debenture-holders with a 
floating charge and specific assignees of a chose in action, sec Re Ind, Coope 
dc Co., Ltd., Fisher Y. The Co., Knox v. The Co., Arnold v. The Go., supra. 

(h) As to notice to a solicitor or agent being imputed to the principal, 
see title Equity, Vol XIII., pp. 84, 85 ; Bouts v. Stenning (1892), 8 T. L. R. 

600; KeitleweU v. Watson (1882), 21 Ch. D. 685, 707; compare Bharpo 
V. Foy (1868), 4 Ch. App. 35; Sankey v. Alexander (ISl 4), 9 L R. Eq. 

259, 269, n., 300, C. A. The notice is imputed to the mortgagee notwith- 
standing that it was to the solicitor’s interest not to communicate it 
(Bradley v. Riches (1878), 9 Ch. D. 189). Notice to a director is not neces- 
sarily notice to the company (Bank of Ireland v. Cogry Spinning Co., [1900] 

1 1. R. 219, 248; Re Payne (David) 6s Co., Ltd., Young v. Payne (David) 

Co., Ltd., [1904] 2 Ch. 608, C. A.). 

4i) See title Equity, Vol. XIII., pp. 84, 85 ; Brotkerton v, Satt (1707), 2 
Vein. 574; MarjoriFmk8Y,Hovend€n(lMi Drury Sug. 11, 18. Where 
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607 . A mortgagee has constructive notice of an earlier incum* 
braiice if it would have come to his knowledge, or to the knowledge 
of his solicitor or other agent, if proper inquiries and inspections 
of deeds had been niadG(/). Thus the mortgagee is affected with 
notice if he omits to make usual and proper inquiries as to the 
mortgagor’s title (0, and if such inquiries would have disclosed 
the earlier incumbrance (m) ; a fortiori if be designedly abstains 
from making inquiry in order to avoid notice, and also if ho 
omits to follow up an inquiry suggested by actual notice (a). 


Svh-Seot. 2. — 7?// Conduct in relation fn Title Ihcth. 

608 . A legal mortgagee who, on taking his mortgage, omits to 
iri(pni*e for tlie title deeds is postponed to an oaiiier incumbrancer 
in whose possession they then are(o), and also to a subsequent 


the mortgagor is himself a solicitor and prepares the. mortgage, and the 
mortgagee employs no other solicitor, knowledge of the mortgagor will not 
be imputed to the mortgagee {Hewitt v. Loofiemore (1851), 9 11 are 449, 455; 
Espin V. PembeHon (1859), 3 De G-. & J. 547). A solicitor to whom the 
mortgagee’s solicitors delegate some ministerial duty is not the agent oi the 
mortgagee for the purpose of imputed notice {WtjUie v. Pollen (1863), 3 
De (r. J & Sm. 596 ; Foxon v. Gmeoigne (1874), 9 Ch. App. 657, n., 65S, n.). 

{k) Conveyancing Act, 1882 (45 46 V’lct. c. 39), s 3(1). As to the 

eiTect of the statutory restriction on the doctrine of constructive notice, 
see naileii v. Barnen, [1894] 1 Ch 25, C. A. ; Hunt v. Luck, [1902] 1 Ch. 
428, C. A. ; and see title Kquity, Vol. XIIl , p 87. 

(l) Gainsborough {Earl) v. WaU'omhe Term Cotta Co , Dunning v. Gains- 
borough {Earl) (1895), 54 L. J. (ni ) 991, 994. Put a company entitled to 
a statutory charge may bo absolved from the duty of making inquiries 
{General Land Drainage and hnprovemeni Co. v. United Counties Uank 
(1910), 103 L. T. 418). 

(m) A mortgagee having notice of a deed forming a link in the mortgagor’s 
title has notice of the couteiits of the deed {Patman v. Harland (1881), 
17 (’ll. I). 353) ; but not of matters which the deed would not have disclosed 
{Carter v. Williams (1870), L. R. 9 Kq. 678; Wilkes v. Spooner, [1911) 
2 K. B. 473, 487, C. A ). 

{n) See title Equity, Vol. XTTT„ p 87, note {k) Actual notice of an 
incumbrance is constructive notice of matters which the intending mort- 
gagee would have discovered it he had made inquiries as to the incumbrance 
{Taylor v. Baker (1818), 5 Tnce, 306 ; Jones v. Smith (1841), 1 Hare, 43, 
55; Penny v. Watts (1849), 1 Mac. & G. 150; Jones v. Williams (1857), 
24 Peav. 47, 58 ; Monte fiore v Browne (1858), 7 H. L. (’as. 241), and as to 
the doetTino of constructive no lice generally, see cases cited in title Equity, 
Vol. XIII , p. 80, note (e) ; AldiHt v. Maeanchy, [1906] 1 I. R. 410 ; [1908) 
1 I. R. 333, C. A. ; Bank of Bombay y, Sukman So^nji (1908), 99 L. T. 532. 
As to notice where a deed may or may not aJh'ct the land, sec title 
Equity, Vol. XIIL, p. 87, note {k) ; West v. Eeid (1843), 2 Hare, 249, 258 : 
Lloyd's Banking Go, v. Jones 1 1885), 29 Ch. D. 221, 230. As to notice from 
iailure to make inquiries of the tenant, see title Equity, Vol. XIIL, pp. 87, 
88, note {k) ; Bailey v. Fiehardson (1852), 9 Hare, 734 ; Holmes v. Powell 
(1856), 8 I>c G. M. & G. 572, C. A. (possession of mines) ; Cavander v. Bulteel 
(1873), 9 Ch, App, 79 (property m possession of partnership whore mort- 
gage by one partner of a moiety foi his private debt) ; Green v. Bhei/nherg 
( 191 1 ), 1 04 L. T. 149. But where the possession i vacant, inquiry need not 
be made of th«‘ last tenant {Miles y. Langley (1829), 1 Russ. &M. 39) ; and 
see Penny v. Watts (1849), 1 Mac. fie G. 160) ; (1850), 2 De G. fic Sm. 601, 
620, as to an agieement not conferring an immediate title to possession. 

{ 0 } As to the right to custody of deeds, see pp. 204 ei seq,, ante. 
Formerly the omission to make any inquiry for the deeds was treated^as 
evidence of fraud, or gross oi wilful negligence, and on this jpround the legal 
mortgagee was postponed {Bewiti y, Loosemore (1851), 9 Hare, 449, 458 ; 
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incumbrancer who inquires for the deeds and f^ets thorn or, if he 
is the third incumbiancer, inquires and that they are with 
the second incumbrancer {p). But the legal mortgagee is not post- 
l)oned if he makes inquiry and receives a reasonable excuse for the 
non-delivery of the deeds (fj ) ; nor is he postponed if lie receives only 
part of the deeds under a reasonable belief that he is receiving all (r). 

609. A legal mortgagee w^ho gets the title deeds into his custody 
and subsequently loses or jiarts with possession of them is not 
])Ost 2 )oned to a subseqiieiit incumbrancer to wliom they are 
delivered on the ground of mere negligence or want of iirudenco in 
the custody of themes), nor is he ];*ost 2 )()ned if he has lent them to 
the mortgagor u])on a reasonable representation made by the latter 
as to his object in liorrowing them(r/) ; but be will be posijionod on 
the ground of fraud, that is, wliere he has assisted in or connivtul 
at tlie fraud which has led lo the creation of a subse(juf‘nt equitable 
estate without notice of tlie prior legal estate (/>); and lie will also 

IFvnt V. Mmrs (1800), 2 I)e (J F & .1. 578, (\ A. : Cobjer v h'lnvh (1S56), 

5 H. L Cas. 005, 028 ; bcc yorLhern Counties of England Fire Insumnce Co. 
V Whipj) (1884), 20 Cli J). 482, 401, C. A ) ; and it iva^said that in oidor to 
])ost.y)one liini it must lx*- ]X)Ksil)Je for the court to mler willul abstention 
{Ratcliffe v. Barnard (1871), 0 App. 052) , but the present view is that 
the mere omission to make the oidinary inquiry loi tith* deeds is suflieient 
to ])ostpone tlie lo'^al niortga'>e'‘, cith<T heeaiise it gives him constructive 
notice of the eatlior ineumbranee {Berwick d; Co v J'nre, [1005] 1 Fh. (V,V2 , 
Walker v. lAnonu 1 1007] 2 Ph. 104), or because bis nej;lif;ence diqnives him 
ol the benefit, of the legal estate {Oliver v. Uinion, flSOO] 2 t'h 2t)4, 0. A ; 
see Lloi/d's Banl inq ( v. Jones ( 1 885), 20 Th. D 221). 'The ]x>st ponement 
was idaeed on tlie giouiid of notice in Woithinqton v. Moigau (1840), 
lOrtim. 547; //ip/rnns V. Awcig (1800), 2 (M. 202 , Hpencery (7or/rf! (1878), 
0 Hi. D. 137 ; Re Wenigeys BoUvy, (lOtO] 2 Fh. 291 ; and see Max field ^ 
Bnrlon (1873), L. R. 17 Eq. 15 In copyholds, the copy admission should 
be called for ; it is not sufficient to search the rolls (Whilhread y. Jordan 
(1835). I Y. & C. (EX ) 303). The neghgence ol trustees binds their cesfins 
que trust, although infants {Lloifd's Banking Co. v, Jones, supra ; Waller 
V. Linom, supra) ; see title IWsts ani> Trustees. AVhcie mortgages are 
contemporaneous, the mortgagee who gets the title deeds lias priority over 
one who does not inquiie lor thorn {Ilopgood v. Ernest (1805), 3 JDe G. .f. 

6 Sm lie, C. A, where, apparently, the mortgagees were tenants in 
common or joint tenants of the legal estate) 

(p) Clarke x Pahner (1882), 21 (Ui. 1>. 124. Where tlx* legal mortgagi'c 
do(*s not. inquire for the. <leeds, the same j»nnci])le ap])hes hol.h to prior and 
sulisequent incumbrances (Hh/Mc/- v, Linmn, supra); but there must t>e 
some evidence, ol negligence {Re Greer, (iree?* v. Greet, [1007] 1 T. R 57). 

((/) Ilcmii V. Looseniote (1851), 0 Hare, 440, 458; Aipa Rank, JJd v. 
Bamj (1874), L. R. 7 II. E 135 ; Brown x. ^Stedman (1800), 44 W. R. 458 ; 
see Barnett X. Wesion (1806), 12 Ves. 130. 

(r) Ilvntx. Elimes, upra : CoJifcr v. Finch, svpra , Ratcliffe x. Barniitd, 
supta ; Coticij x. yalwnal Piormcial Bank of England (1004), 20 T L R. 
607 ; the same jnineiplo applies as betw'cen sueci'ssive mortgagees by 
deposit {Roberts v. Ctojt (1857), 2 J)e G. ^ .1. i ; Dixon v, Mueklei^to.i 
(1872), 8 Ch. App. 155), unless the prior mortgagee lias left the substantial 
j)art of the deeds with the mortgagor and is otherwise negligent {Re 
Lambert's EsUite (1884), 13 L. R. Ir. 234, G. A. ; and see p. 79, ante. 

{s) Northern Counties of England Fire Insurance Go. v Whipp, supra. 

(a) Peter v. Russel (1716), 1 Eq. Oas. Abr, 321 ; Martinez v! Cooper 
(1826), 2 Russ. 198. But he may he postponed if he is guilty of neglige-neo 
in^not obtaining possession of the title deeds {Walker v. Linom, supra) 

(b) Northern Counties of England Fire Insurance Co. v. Whipp, supra. 

T?ho judgment in this case was uu attempt to give exactness to Lord 


S48 

Sect. 3. 
Failure to 
Gain, or 
Loss of, 
Priority. 


Effect of 
(•(uniuct of 
legal moil- 
giigec. 



814 


Mortgage. 


Sect. s. be postponed if he has returned the deeds to, or left them with, the 
Failure to mortgagor for the purpose of enabling the mortgagor to raise 
Gain, or money on them (c), notwithstanding that the limit which he has 
Piionty ^or the loan has been exceeded (d). 

of between equitalde incumbrancers the mere possession of 

(tela by fhe title deeds is not enough to give a subsequent incumbrancer 
equitable in- priority over an earlier one(f'); there must be some default on the 
cunibrancer. p^rl of the earlier incumbrancer (/) ; but if the possession of the 
title deeds is an essential part of the earlier incumbrancer’s security, 
tlio same considerations arise as in tlie case of a legal mortgagee, 
and if ho omits to inquire for and get in the deeds (r/), or, having got 
lliem, allows tliem by nogligence or design to be again, without 
siiflicient reason, in the possession of the mortgagor ()/), he will be 

Uluon’s requirement in Evans v. Biclcnell (1810), G Ves. 174, 100, of fraud 
or gross negligence amounting to evidence of fraud as tlie condition for 
postponing the legal mortgagee. In Northern Counties of England Fire 
Insurance Co. v. Mlnpp (1884), 26 Ch. I). 482, C. A., Vky, Jj.J , at p. 494, 
pointing out that negligence and fraud were incompatible, recognised 
that omission to use ordinary care in the custody of the deeds might he 
evidence ot fraud ; but the decision seems to have made it impiactieahle 
to postpone the legal mortgage in the ease in question except on the 
g, round of actual fraud {Manners v. Mew (1885), 29 ('h. P. 725) ; coinpar,) 
title Misrepresentation and Fraud, VoL XX., pp. 692, 693 

(c) Briggs v. Jones (1870), L. 11. 10 Eq. 02. 

(d) Perry llerr^k v. Ailwood (1857), 2 De G. & .T. 21 ; BrocJdeshg v. 
'temperance Building Society, fl805J A. V. 173. This is frequently put on 
tlio ground of estoi)p(*l and is fully treated in title Estoppel, Vdl. XIII., 
iqi. 393, 394. 

((?) J^ee Evans v. Biclcnell (1801), 6 Ves. 174, where Lord Eldon, L.C., 
at p. 183, corrected the statement of Buller, J , in Coodidle d. N orris y. 
Morgan (1787), 1 Term liep. 755, at p. 762, that a second mortgagee who 
tiook the title deeds without notice was always preiened. In Bailey v. 
Fermor (1821), 9 Price, 262, 267, Goodiitle d. Norris v. Morgan, supra, is 
treated a.s overruled on this point ; and sec Barnett v. Weshn (1806), 12 
Ves. 130, 132 ; Allen v, Knight (1846), 5 Hare, 272, 279; on appeal (1847), 
1 1 Jur. 527. As to the ])ostpoiiement ot equitable iiiciimbiancers, see title 
EguiTY, Vol. XIIL, p. 80 

(/) Allen V. Knight (1847), 11 diir. 528 He is not in default if the 
mortgage is of a reversion {Tonrle v. Baud (1789), 2 Bro. C. C. 650), or if 
lie gets the only title deed available at the time {Union Bank of London v. 
Kent (1888), 39 Ch. D. 238, C. A.) ; and since a purchaser is not entitled 
to the deeds until completion, his equitable title under the contract 
prevails over an equitable incumbrance created by the vendor by deposit 

01 the title deeds alter the contract (FTmn v Po unlain {ISHG), 58 L J. (ch.) 
389). But, a mortgagee not immediately entitled to deeds is not bound 
to take precautions against a future fraud by the mortgagor in respect of 
them (Union Bank of J.ondon v. Kent, supra), and il the moitgagee omits 
to get iu the deeds, by reason oi a false recital in the mortgage oi an existing 
inoitguge by deposit, he is not postponed to a subsequent actual mortgage 
by deposit {Fraser v, Jones (1846), 5 Hare, 475 ; on ajipeal (1848), 12 Jur. 
4 13 ; sec Jones v. Thomas (1862), 11 W. 11. 50). 

(g) Fairand v. Yorkshire Banting Co. (1888), 40 Ch. D. 182; see title 
EguiTY, Vol. X 1 n., p. 80. A blank transfer should be accompanied by the 
eeutiheate, and the later of two transferees, who gets the certificate, tv ill 
liavc priority (Kelly v, Mmisicr and Leinster Bank (1891), 29 Ij. I(. It. 19, 
C. A.). • 

(h) If they are redelivered to tlie mortgagor for a particular purpose, it is 
negligence for the mortgagee not to press lor their return after a reasonable 
time {Waldron v. Sloper (lf^j2), 1 Drew. 193; Bowie v. Smnders (1864), 

2 Hem. & M. 242 ; layurd v. Maud (1867), L. fl. 4 Eq. 397). 
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postponed to a subsequent ineumhrancer to whom tlioy are 
delivered. 

611. Where an unpaid vendor hands to the purchaser the title 
deeds with a conveyance containiiif^ a receipt for the purchase- 
money, he thereby enables the purchaser to represent himself as tluj 
owner of the proi)erty, and he will bo postponed to an equitable 
mortgagee from the purchaser who obtains the deeds (/); and, if he 
remains in possession as tenant to the purchaser, there is no notice 
to a subsequent incumbrancer of his lien for unpaid purchase- 
money (A). An owner of shares who hands a transfer and the 
certiiicate to a broker for tlui purpose of sale is postponed to an 
equitable mortgagee from the broker notwithstanding that the 
broker })y mortgaging the shares exceeds his authority { 1 ). 

612. Where a trust has been constituted, the title deeds are 
properly left in the custody of the trusteii, and if he uses them, in 
breach of trust, for the pur])08e of creating an equitable incum- 
brance, the title of the ccstMi qm trust will prevail over that of the 
incumbranceiq/a). If, how^ever, the trustee is authorised to dispose of 
the property, and purports to dispose of it in accordance wdtli his 
authority, tlie ecsfiii que trust will be postponed to an equitable 
mortgagee under the purchaser (u\ imless the disposition is in 
substance one not authorised by the trust (o), 

Sub-Sect. 3. — Bj/ Fraud, 

613. Where the evidence estaldishes tliat a mortgage has been 
created in fraud of prior incumbramics, the mortgagee will be 
postiioned (p), 

(i) Rice V. Rice (1853), 2 Drew. 73 ; Evans (ISOU), 28 Beav. 59. 

But a pnor incumbrancer who has been induced by iniRiepresentation to 
release bis security will not necessarily be postponed (Becheii v. Cordlej 
(1784), 1 Bro. C. C. 353). 

(k) White V. Wakefield (1835), 7 kSim. 401, 417. 

(Z) Bimmer v. Webster, [1902J 2 Cb. 163, where the result was treated as 
ail application of the principle of agency ; see Ferry Uerrivk v. Attwood 
(1857), 2 De (>. & J. 21 ; and see pp. 343, 344, ante, 

(m) Shropshire Union Railways and Canal Co.y.R. (1875), L. R. 7 IT. B. 
496 ; Bradley v. Riches (1878), 9 (Jb. D. 189 ; Burgis v. Constan>line, [19(I8J 
2 K. B. 484, 0. A. ; see title Equity, Vol. XIII., pp. 80, 81. Wbcio 
the trustees improperly invest the trust fund in the ]>urcbase of land the 
cestuis que trust are entitled to follow it into the land, and tliis is not a 
mere equity, but gives them an equitable interest in the land, so tliat 
they will not be postponed to an equitable incumbrancer under the 
trustees without notice {Cave v. Cave (1880), 15 Gh. JJ. 639) ; but a 
different view has prevailed in Ireland, and the cestuis que trust in such a 
case are treated as having an inferior equity to the incumbrancer (Re 
Ff tench's Estate (1887), 21 L. K. Ir. 283, 312, C. A. ; Re Shane's Estate, 
[1895] 1 I. R. 146, 165; Bank of Irela/nd v. Cogry Spinning Go,, [1900] 
1 T. R. 219); and generally an executor or trustee disposing of the estate 
or trust funds to a purchaser for value without notice has been treated as 
giving the purchaser an equity superior to that of the cestuis que trust 
(Bourke v. Lee, [1904] 1 1. R. 280 ; Re BohbeU's Estate, [1904] 1 I. R. 461). 

(«) Lloyds Bank, Ltd. v. Bullock, [1896] 2 Ch. 192 ; see title Equity, 
Vol. XIIL, p. 81, note (fe). 

(o) Capell V. Winter, [1907] 2 Ch. 376. As to a cestui que trust beiifg bound 
by his trustee’s negligence, see note (o), p. 342, ante. 

tp) Sec Evans y. Biolcnell (1801), 6 Vos. 174 ; see title Misrepresenta- 
tion AND Fraud, Vol. XX., pp. 694 el seq,^ 703 et seq. 
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L\a pendens. 


Sect. 4. — ..4s hetweenMorlgage.ca and other Incumhrancern* 

614 . A judgjraent debt or Crowu debt can be made a charge on 
land of the debtor {q), but, in order that the charge may be effectual 
against a mortgagee, a writ or order for enforcing the debt must 
have been registered at the time of the mortgage (r). 

Under various statutes money may be raised for the improvement 
of land and secured by charge upon it, and registers of such charges 
are kept. Such registered charges may have priority both over 
existing and future incumbrances (.s). In the same way charges for 
compensation for enfranchisement of copyhold land have priority 
over incumbrances on the land(0. 

Annuities created otlierwise than by marriage settlement require 
to bo registered in the Central Ollico of the iJigh Court of Justice, 
and unless so registered do not affect any lands so far as regards 
mortgagees (?/). 

Deeds of arrangement with creditors require to bcj registered under 
the Deeds of Arrangement Act, 1887 (u), and unless so registered 
do not affect mortgagees (b). 

A receiving order made against a debtor does not prejudice a 
mortgagee who takes his security before the date of the receiving 
order without notice of the act of bankruptcy (c). 

An adverse claim against the mortgagor in re8]>ect of the property, 
if the subject of litigation, should bo registcu’ed as a prndrnn, 
and on such registration will, if established, have priority over 
sub.^cupKiiit dispositions (d). 

((/) See title Execution, Vol. XIV., p. 70 

(i) Land Charges liogistration and Searches Act. 188S (.51 & 52 Vn t. 
c. 51), 8. 6 ; Land Charges Act, lOOO (OJ 64 Viet. c. 26), s. J; sec title 
Execution, Vol. XJV., p 70. Aft to the title of a inorlgageo from a 
devisee as against creditors of the deceased, see Ee Aikinson, Proctor v. 
Atlioisorf, [1008] 2 Ch. 307 ; title Executors and Administrators, 
Vol. XIV., p 246 ; as to priorities between mortgagees and tenant hy 
elcgit, sec title Execution, Vol. XIV., p. 70. The title of an equitable 
mortgagee of goods will picvail over that of an cxecutjon creditor [Unher 
V. (1889), 24 Q. B. i) 272); title Tnteiifleader, Vol. XVII., p. 690. 

(5) Sec title Land Improvement, Vol. XV III., p. 297. 

(i) Sec title Copyholds, Vol VllI , ]> 119. 

(«) Judgments Act, 1855 (18 & 19 Vict. c. 15), s. 12; see title Rent- 
charges and Annuities. 

{a) 50 & 51 Vict. c, 57, s. 5 

{h) See title Bankruptcy and Insolvency, Vol. II., p. 329. 

(c) Bankruptcy Act, 1883 (16 & 47 Vict. c. 52), s. 49 ; see title Bank- 
lu ptcy and Insolvency, Vol. II., pp. J83, 288. 

(d) Aft to lin pendens and the registration of writs and orders affecting 
land, see titles Execution, Vol XIV., pp. 70, 81, 82; Real Propekty and 
Cimttels Real ; and as to the searches to be made by purchasers, see 
title 8ale op Land. As to priority between a wife’s equity to a settle - 
inoTit and a mortgage by the husband, see title Husband and Wife, 
Vol. XVI., p. 339 ; and ^ to concealment of restraint on anticipation, see 
ibid , p. 366 As to priority as between hens and mortgages, see title 
Lien, Vol. XIX , pp. 19, 24. 
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Part XI.— Avoidance of Mortgages. 

615 . Mort|:>ageH may be set aside in certain circumstances on the 
ground of undue influence, or because they defraud other creditors, 
or because they are in contravention of the bankruptcy law, or 
because they are opjiosed to ])ublic policy. These matters arc dealt 
with elsewhere (47). 

(e) See title Bankruptcy and iNsoLVENcr, VoL II., p. 281; Contract 
Vol. VII., p. 357 ; Equity, Vol. XIII., xj. 17 ; Fraudulent and Voidable 
(Conveyances, Vol. XV., pp 100, 101 Where part of the consideration 
is illegal, the security i. only avoided to that extent (Sheclnj y. Sheehy, 
LlDOljT I. U. 230). 
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MORTUARIES. 

Burial and Cremation. 


MOTION. 

Sec Practice and Procedure. 


MOTOR TRAFFIC. 

See Street and Aerial Traffic. 


MUNICIPAL CORPORATIONS. 

See Local Government; METRoroiiis. 
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MURDER. 

See Criminal Law and Procedure. 


MUSEUMS. 

Sec Literary and Scientific Institutions; Public Health 
AND Local Administration. 


MUSICAL COPYRIGHT. 

Src CoRYlilCIlT AND LlTEirARY pROPEliTY. 


MUSIC HALLS. 

Set' I nfam’s and Children; Theatres and Other Places of 
Entertainment. 


MUTINY. 

SrQ CiHMiNAii Law and Procedure; Loyal Torces. 


MUTUAL CREDIT. 

See Iv^nkruptcy and Insolvency; Set-off and Counterclaim. 
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Rr.cT. 1 . — Change of Name in (JenrraL 

616. The Uiw prescribes no rules limiting a inairs to 

change liia nanio (r/). He' may assume any name ho pleases in 
addition to or siilistitution for his original name ; and in adopting 
even the name or combination of names by which another person is 
already known he does not commit a legal wrong against that 
person The law concerns itself only with the question wdietJier 
lie lias in fact assumed and has come to be known by a name 
diffoi'ont from tliat by wdiich he was originally known. 

617. With regard to the first or Christian name giviui to a 
person on baptism, it is said that it can be changed on confirmation, 
and it seems to be imidied that otherwise no change is possible (c). 

(«) As to change of a iiiiTne of a building society, see title Building Societies, 
Vol JIJ., p. 330, ns to chaiigo of mime of a c(»inpany, see title Comi’ANIES, 
A^ol V., p. 84 ; as to change <jf mimo of a corporation, bee title CoRroiiATiONS, 
Vol. VIII., pp. 307, 308 ; as to ( hango of name of a friendly society, sec title 
I'kiendly Societies, Vol. XV., ])p, 130 , 13G; as to change of name of an 
industrial socictv, sec title Industrial, Provident, and Sjuilati Sociejies, 
Vol. XVII., pp.*13. 14. 

(/>) Du Doulay v. Du Boulay (ISCiO), L. R. 2 P. C. 430; dowlcy [Dari] v. 
(hniey {Countm), [1901] A. C. 450 ; but as to the use of trade names, see Du 
Iloulay V. Du Houlay^ supruy per Tiord Chelmsford, at p. 441 ; and title 
Trade Marks, Trade Names, and Designs. A man lias no legal right to the 
exclusive use of a name he cliooscs to affix to any part of his landed property, 
whether house or land ; seo Day v. Drownrtgy (1878), 10 Ch. I). 294, C. A,, per 
Jessel, M.R., nt p. 302. As to the naming of Btreets, see title Highways, 
Streets, and Bridges, Vol. XVI., p. 255. As to tortious acts in general, see 
title Tort. 

(c) Co. Litt. 3a: “A man may have divers names at divers times, but not 
divers Christian names.” With regard to change of name at confirmation, 
which is also mentioned in the same connection, some doubt was thrown on 
Coke’s (ftc/r/m by Dr. Burn (Ecclesiastical Law, Vol. L, p. Ill), but in the 
opinion of Sir fi. Phillimore (Phillimore, Ecclesiastical Law of tie Church of 
England, 2nd ed., Vol. L, p. 617) the dtdum still remains good and the law has 
not been altered. Coke mentions the case of Sir Francis Gawdie, Chief Justice 
of the Common Pleas, who, being bnjitised ns Thomas, took the name of Francis 
on^confirmation. As recently as 1880 a similar change took place; see Notes 
and Queries, 7th Series., Vol. 31., p. 77 ; and title Ecclesiastical Law, 
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Sect. 1. Jt may be correct to say that a first name, other than that received 
Change of at baptism or at confirmation, is not a cliristian name ; but it is 
Name in clear that a man may at any time assume another name in addition 
General qp baptismal name, and that for all practical 

purposes the name so assumed may become his first or Christian 
name (d). In a modern instance authority to take a new Christian 
name was given by Act of Parliament (c). 

A person who in executing an instrument subscribes a first name 
which is not his cliristian name may be sued in that name, and 
is l)ound as lie would bo if he had signed his pvopei name{./). 
Ill this respect there is no difference between the Christian or first 
name and the surname. 

The name of either kind which a man himself adojits, and wdiich 
is adopted by his friends and other persons having dealings with 
him, becomes his name. 

Surname. gjg. As regards surnames (r/), there never was any doubt that, as 

in the first instance they w^ere arbitrarily assumed, so tJiey could be 
(diangod at pleasure. An Act of Parliament, Jioyal Licence, or other 
sucli k^rmality is not required fur llie j)iir 2 )Ose (//). 

Vol XI , p G89. An addilieii to the* buidisinal name at confirniation is usual 
iu the lioman Catholic Church (Philliinoi e and Pry, Changes of Name, 190.) 

ed , p XXI.). 

eO Jl, V. JhUim/fihurd (InhahitanU) (1814), 3 M. & S. 2.^)0 (Abraliam 
Langley had for thiee yeais been known in the villaico, wluu’o lus haiiiiH of 
marriage were published, by the name of George Smith ; it was held that this 
banns m whn^h he was designated by that name were pioporly published) As 1o 
Die baptismal name ceusm^^ on the acquisition of a new name at coniirmatioii, 
see Walden v. Holman (1701), (5 Mod. Hop 115, per Jlui/r, O.J., atp. 110. As to 
the nooossity of inserting the old as well as the now name in a memorandum of a 
conveyance executed iu the old name, see Staunton v. Sfaunhm (18G1), 15 
1. Ch. li. 464. It has bo(*ii said that whoie there is a double name there is a 
jiresumptiun that the persou is known by the fiist name [lie Ru'ltanh, Ex parie 
Richards 0842), 6 Jur, 13G). As to the assumption of a surname by a bastard, 
eoo title Hastaedy, V«d. II , p. 138. 

(f) Ihivato Aci, entitled “ Haines’ Name,” 1907, whereby the name of Henry 
Rodd was assumed iu lieu of tlie original chrisDau name, Raymond I fill. 

(/) Enans v. King (1745), Wiles, 554 ; (lonld v. Jiarnes (1811), 3 Taunt. .704 ; 
Williams v. Rryant (1839), 5 M & W. 447. When pleas in abatement were 
allowed, and such a ])lea miglit, bo founded on a mistake made with regard to 
the defendant's name, it was not enough to say that the name applied to him 
was not hi8 baptismal name : it h.id further to be averred that he had not by 
icpute acquired that name (Walden v. Holman (1704), 6 Mod. Rep. 116 : Joins 
V. MacquUhn (1793), 5 Terra Rep. 195, Addis v. Power (1831), 7 Ring. 455). 

(g) The practice of using suruumos was, it is said, first introduced about th(' 
time of the Norman conquest, and was not commonly adopted until the close of 
the lourtoeuth century; see Markland s paper in “Archsoologia,” Vol XVI II , 
j). 105; Lower on English Sununmis, Vol. I., p. 37 ; Vol. II., p. GO; Lower, 
J’atronymioa Rritannica, 1860 ed , p. xiii. As to the necessity of a siunanie 
being the last name used, see Spencer v. Spencer (1912), I'iines^ 21st March, and 
note (r), p. 362, post 

(A) Barlow v. Hateman (1730), 3 P. Wms. 65; Qnlhver v. Ashly (1766), 4 
Ruit. 1929 ; 7>oc d. Lusemhev, Yates {iH22), 5 B. & Aid. 544; Davies v. Lowndes 
(1K35), 1 Ring. (n. c.) 697, 618. Eor a discussion of the question, see the debate 
in the House of Commons in the case of Jones taking the ruime of Herbert^ Parlia- 
mentary Debates, Seiies 3, Vnl. 167, cols. 430 to 43C. At that time the idea 
seems to have prevailed that a Royal Licence was necessary to secure official 
recognition of a change of namo. Nuw, it seomS| the War Qfilco does not 
require % Royal LioencCf 
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619. By repute and without formality of any kind, natoes may be i. 

adopted so as to constitute the true Christian name or surname of a*C hange of 
person for the purpose of the due publication of banns (i). Name in 

General. 

Se(’t. 2. — Cha7i(je of Name in Particular CascH. 

620. Chaiij^e of name without any formality has been coTistantly purpose 
recoj^nised by the courts in regard to attorneys and solicitors. An mainagc*. 
application for a change of tlie name on the rolls is made to the SoUcitois. 
blaster of the Itolls. All that is recjnired of a solicitor seeking to 

have his new name entered on tlie roll is the production of a Iloyal 
Licence (j), oi* a statement of some plausible reason for the change, 
and an assurance that no legal proceiidings against him in his 
original name are apprehended (A). 

621. When a woman on her marriage assumes, as she usually Murried 
does in England (/), the surname of her husband in substitution for woman, 
lier father’s name, it may be said that she acquires a new iiaiiK^ by 
repute {m ). The change of name is in fact rather than in law a 
consequence of the marriage. Having assumed her husband’s name, 

she retains it, notwithstanding the dissolution of the marriage by 
decree, unhiSS she chooses thereupon to resume her maiden 
name (/O. C)n her second marriage there is nothing in point ol 
law to prevent lur from retaining her first husband’s namo(o). 

622 When in a will or other such instrument an individual, Persona 
d('scril)ed by the name by wliich, at the date of the instrument, he is taicmf? under 
known, is named as a person to take a benefit under it, there can he 
no doubt tliat the adoption by that individual of another name 
cannot affect his rights under the instrument ( p). A woman, for 
instance, mentioned in a will by her maiden name, who before the 
testator’s death has married and taken her husband’s name, is non('. 
the less entitled under the will. But when the person who should 
lake is one of a class, not a naiiuKl individual, and it is further 
provided that he shall hear a certain name, it is a question of 

(0 See titles Ecclmstasttcal Lvw, Yol. XI., pi). tUiy, nute (u). TUS ; lli s- 
BAND AKJ) Wii'B, Vol. XVI., p. 2S7. 

(;) Ki parte Iknthall (1813), 6 Man. & O. 722. Defore this case such applica- 
tions had been rejected ; see i/nd., iK»to. 

ik) Re Detmien (18c0), 5 Exch. 740; Jic Jmm [Thoman) (IS.jO), 6 Exch. 310; 

Re Matthewft (1852), 16 Beav. 245 ; Re (hrnlet(\H(j2), 11 AV. K. 210. In the ford- 
note to Be Gimlet, svpra, it is noted that m a later case the court observed that 
in future the allegation of some R])pcial reason for change would J)0 reqiiiied. 

Boubtlefls attention had been called to the question of cliango of name by the 
discussion in Parliainont in the case mentioned in note (It), ]> 350, ante, 

(^) In Scotland, although a married woman is usually addressed by the sur- 
name of her husband, the maiden name is frequently used, as, for cxami)lc, in 
announcing her death ; andseei’hilliniore and Pry, Chaiigos of Name, 1905 t‘d., 
p. xvii. 

(ni) In Spain and certain other cimntriea it is said that the '?>ifo does not 
adopt her husband’s namo (Notes and Queries, 7th Senes, Vol. IV., p. 127). 

(n) Fendally. Goldumid (1877), 2 P. B. 263; see title Husbakd and Wife, 

Vol. XVL, p. 594. 

(o) Gowleif {Earl) v. Cowhy (Countess)^ [1901] A. 0. 450; see title 'Husband 
AND Wife, Vol. XVI., p. ,‘>94 

^p) As to misdoFcriptions of the iiar- o of a grantee in a deed, aeo t/ancs v. 

Whitbread (1851), 11 C. B. 406. 
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SisDt. 2 . construction whether the worfl “ name ” is to be read in its primary 
Change of' sense, or is used to denote the stock to which tiie benellciary shall 
Name in belong (r/). 

Sect. 3. — Formalitii's as to Change of Nume or of Arms. 


Purposes 
for which 
formalities 
may be 
necessary. 


623- In order to preyorve testimony and to obviate the doubt and 
confusion which a chanj^o of name is likely to involve, it is usual 
to adopt Olio of the three following courstis, thnt is, to obtain a 
ju'ivate Act. of lAir I lament, to obtain a Itoyal Licence, or to execute 
a deed poll. 

FreqiKiiitly in a will or settlement in wdiich the assumption of the 
name of the testator or settlor or of his inme and arms is enjoined, 
the adoption of one of those formalities is also directed. The 
assumption of the name either in addition to or in substitution for 
the person’s ongiiial name, evidenced by the prescribed fonruilitv, 
may, by m(‘.ans of a forfeiture clause, be made the condition on 
which ins right to property depends (r). 


Act of 624. Itecourse to Parliament for authority to adopt a new 

Parliament, surname is unusual, but it may bo necessary to obtain a private 
Act, as, for instance, in a case in which the “name and arms” 
clause directs the adoption of that course (k). 


Hoyai 625. Another method by which a change of name can be 

Licence. authenticated is by Koyal Licence (/). 


(7) In Barloii' v. Bateman (1735), 2 Pro. Pari. Cas. 272, it was bold that a con- 
dition roquivnig the donoe to marry a person of the name of liailow was 
not satisfied by her inairyiiigaiuan who took that name. Tii Letyhv. Lexqh (1808), 
16 Ves. 92, whoie the gift was “to the first and noartbst of my kindred of my 
name and blood,” it was held that the qualification as to name was not satisfied 
by a person having taken the name under a Loyal Licence ; see Doe d. Wrufht v. 
Blumptre (1820), 3 B. A Aid. 474. On the other hand, in Bt/ot v. Bf/ot (1740), 1 
Ves. Sen. 335 ; and (^.arpaiier v. Baft (1847), 15 Sim. 60iJ, the other view was 
taken ou the construction of tho instrument. As to wills generally, see title 
Wills. 

(r) b'Eyncourt v. (Ireqnvy (1876), 1 (’h. D. 441; Re Eccrsley, Miilmay v. 
Milibnay^ [1900] 1 C^h. 96. In cider to comply with a clause requiring the 
taking and using of a surmimo it is not necessary to use the suraame on 
occasions of signing when a Rurnnme is not commonly used {Re Drax^ Dunsany 
Uiarouest) v. Sawbridye (190G), 75 L. J. (CH.) 317) ; and it has been held in the 
Court of Session that the surname need not necessarily be taken as the last 
name unless the clause says so {Spencer v. Spencer (1912), Txmeej 21st March). 
As to such a forfeiture clause being void for uncertainty, pee lie 
Brougham y. Rofe-Gasmt (1907), 51 ^Sol. Jo. 570 ; and as to “name and anas ” 
clauses, see, further, title SETTLbMENTS. 

(«) See, 3 Davidson’s Precedents in Conveyancing, 2nd ed., Parti., p. 283. 
Such an Act is not imperative in its terms ; it meiely permits the assumption 
of ft now name. For a recent instance, see the private Act entitled “ Clifton’s 
Name,” 22 Yict. c. 1 (1859). As to name Bills, see title Parliament, p. 761, pwL 

(f) The first instance of a Hoyai Licence is said to have occurred in 1679, when 
the Earl of Ogle, son of tho Duke of Newcastle, was allowed to take the name 
of Percie. A Royal licence has, like a private Act of Parliament, the advantage 
of giving a formal sanction to tho change, and of securing, as far as is possible, 
the recognition of tho new name by the world in general. It has this further 
advantage, that it secures a record of the reasons for the change and of all other 
matters relevant to the granting of the licence, inasmuch as Royal licences are 
reooided in the College of Arms pursuant to the terms of licence 
p. 363, poaL 
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In orcicr to comply with a “name and arms'’ danse the 
proi)er and nsnal method is to apply for a 'Royal Licence. Witliout 
a Royal grant a man cannot properly assume armorial bearings, for 
the granting of arms is part of tlie prerogative of tlie Sovereign (;/). 

In order to obtain a Royal Licence authorising a change of suinauio 
and assumption of arms, an application has to be made to an officer 
of arms at the College of Arnis(/i) that a petition in proper form, 
stating the reasons for the applicfition and other necessary matters, 
may be drawn up by one of the officers of the college, to he signed 
by the applicant, and submitted through the Home Secretary to the 
Sovereign. The granting of a Licence for cliange of surname 
is a matter of discretion, as to wliich the Sovereign is advised by the 
Home Secretary, who obtains a report thereon from the Kings of 
Arms as representing the Earl Marshal (/>). 

When the prayer of a petition is granted, a warrant addressed to 
the Earl Marshal, following in its terms the allegations of Ihe 
petition, is issued under the Royal sign manual, and is duly 
recorded in ihe College of Arms by warrant of the Earl Marshal 
In ks terms the Licence is permissive; it does not puri)ort to cooler 
a new name. 

626. As regards armorial hearings, the Royal Licence contains a 
proviso that tlie arms shall be exemplified according to the law of 
arms and recorded in the College of Arms, and that otlierwise the 
licence and permission fhall be null and of no effect (d). It is the 
function of the Kings of Anns to deal with all matters connected 
with the grant of arms. It is their duty, on an application luring 
made in compliance with a “name and arms” clause, to docule 
whether the testator or settlor had a valid claim to the arms us(*d 
by him, and, according as that question may be decided, to grant 


(?<) /^e Croroii, (''rnjrmi v. Fenfrs, [100-1] 1 Oh. 252, in wliirli case the ilrci^ion 
tuiiioil <»n the paitn-ulai terms of tno will which ivijnirod the poi’hoii 
umlor it lawfully to assume the testator’s arms. To use aims, otli( r than Die 
Koyal Anns (as to which see title Constitutioxtit. Law, A'dI A’ I , p. 
without a grant or other title ia not unlawful in the sense that any pf'nfill.y is 
attached. The Karl Marslial’s Coui’t., which had jurisdictum m siu ii midteis, 
hiis not sat for the lost two contunos; see titles Courts, AAd. IX., p. IIG ; 
Pekuaoks axo Dioxities. Tho question aa to the necessity for a Hoval grant 
was raised but not decided in Amten v. Collins (188(>), 5:1 L. T. 005, also in 
Jievan V. Mah<m-/laf/nn (1801), 27 L. U Ir. 399 ; (1893), 31 L It. Ir..312, U. A. 
(a) As to the lloralds’ Collego and Jungs at Anns, see title J’EiittAGEs A^D 

DlUXJTlES. 

(h) Tho Home Secretary refers such petitions to ihe Kings of Arms for rej^ort 
on tho genealogical and heraldic aap^^cts of the case. No predse rules are hud 
down as to tho exorewe of the discretion, and probably no such inlos could well 
be formulated ; but it may bo broadly stated tha,t a voluntary apidication made 
in compliance with a request contained in a will or in consideration of some 
pecuniary or other benefit, or based on ropresontation in blood Iriicod to some 
matonial ancestor, will be favourably considered ; while an ajipliciition made 
in pursuance of a direction which is coupled with a forfeiture clause is invari- 
ably granted. On the other hand an application for which no ieaso7mblG*grouiid 
is alleged, or which is made from incie oaprice, is likely to he rejected. 

(t) The Eoyal AVairant is usually notified in the London (JazHte, 

(d) Austen v. Collins (1886j, d4 L, T. 903, 

H.L— XXI. N 
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Sect, 

Formalities 
as to 

Change of 
Name or 
of Aims. 

Pcod i)ull. 


tliof^e arms, or arms as little d'fferent from them as the law of anna 
will admit, to the applicant (r). 

In respect of every Linnice issued a stamp duty is payable (/). 

627 . Thirdly, the declaration of a person's intention to chaiif^e 
his surname may he evidenced by a deed poll. He may declare his 
determination to assume a noAV name in addition to or in substitution 
for his orip;inaI name. 

The dec'd poll, when duly executed and attested, may he enrolled 
in tlu^ Central Office of the Supreme Court (//). 

Puhlic notice is usually t’lven hy advertisement in the L(W(Jt>n 
(ra::(*fie and one or more newspapers of the assumption of the mnv 
name and of the execution and enrolment of the d(*od poll(//). 


For tlin form of see Sinhn v. StubH (1RG2), 1 ]I. & ('' 2r>7. Siiico it 

is not witliin tfio i'Oin])etoji(‘y of the ("o]le|^e of Anns to K;Tniit the ])roj)er arni^ 
of A. to l> , the pnn'tico is to make the grant with a dilTereneo, t e , to inakt^ 
Sdinn addition to or ulterntion in the arms ; see A mtni v. Colluts (ISSG), oi 1 j 1'. 
iMKi. 

( /’) If the ai>])lu’ati()n is vohintiry, a diityaTnonnting to f 10 is ohargod hvthe 
Stamp Alt, ISOl (of .'55 Virt c .‘50), s 7*1, and in the case of a compulsoiy 
«]>plnation ma, do under a clause in a will or setfleinent the duty amounts to 
i'aO {iIjkL). As to stamp duti»‘S generally, se(‘ title lii:vi:NUE. Jn addition 
there are various fees payaldc to the Oflicers of Arms for pri ‘paring mid jiii'- 
scMitiiig the petition, for rejiorting to the Homo Secretary and recording tlie 
Jloval Licence, and tor grant iiig or cxoni])lifving the arms. Thoio ai’c also fei's 
due to the Home ( )fhc(‘ These amount in all to £41 l.j.s , excliisiv(‘of the costs 
of preparation of pi'tition and advertising 
[tf] Sec Ih S. Old. Gl,r. 12. The leo jmyahle on eiiiohnent is Is. i)er folio 
of 72 words. 

[}() Foi forms of doi‘d poll, statutory declaration and notice of change, see 
liMcyclupiniliu of Fuims and L’lccedouts, Vol. IX , pp. 2 o. 


NATIONAL DEBT. 

See Constitutional Law ; Kevenue. 


NATIONAL GALLERY. 

See Liteiiauy and Scientific Institutions. 


NATIONAL INSURANCE. 


See Work and Labour. 
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NATIONAL MONUMENTS. 

See OriiN Spaces and Eecbeation G bounds. 


NATIONALITY. 


See Aliens ; Conflict of Laws ; Constitutional Law. 


NATURAL ALLEGIANCE. 

See Constitutional Law. 


NATURALISATION AND DENISATION. 

See Aliens. 


NAVAL COURTS-MARTIAL 

/SVe CornTs; Royal Forces. 
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NAVIGABLE WATERS. 

See SiiiPPiNO AND Navidation ; Waters and Watercourses. 


NAVIGATION. 

Sec Shipping and Navigation. 


NAVY. 

See Eoyal Forces. 


NECESSARIES. 

See AuMiRUiTY; ITusrand and Wife; Infants and Children 

lilfNATlCH AND TeUSONS OF UnSOUND MiND J SHIPPING ANl 
Navigation. 


NE EXEAT REGNO. 

Sec CoNsriTUTioNiL Lvw; Equity; Practice and Procedure. 
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NEGLIGENCE. 


VKOn 

pAur 1 OKKF.KAL I'rJXPIPl.KS OK J.lAlillJTi" KOP XKPJJ^ 

GENCE ;j(U) 

KECT. 1. WllAT CoNSTlTUTKy N tULJUE.Ni'H - - - , ;jCO 

f!>ab-pect. 1. Afeauiiijr and Ajipluatiou of llie 'I'lim 
“ Net^lip-eiu'e’* ------ 

Sul»-so(‘f.. 2 . liow tho i>iity tt) Tako (\ire Aurtw - - - ;w, > 

Sect. 2 . STA^’l)AK^^ axd Degiiee of Cake Ojldinakily Kiu^ujuko .5G2 

Siib-seot. 1 . In CiBiieial ------- ;}f ;2 

Su])'Sect 2 , Gravity of Ei<k ------ ;i(ij 

»Sul)-se< t. li. Ininimoiico of liLsk " ----- ;joo 

Siib-ftoot. 4 ProfoHsion of Spooinl Skill - . - _ ,*07 

Snb-spct, tO, Notioo of Eaot J>t‘injindiij^ Sporial f Vre - - JiTO 
Sub-sect. 0 , Gratuitous ServiooH- - - - - - t’JV I 

Sect. 3 . ArALFKASAN(% Misfeasance, and No.\Fi•:^sA\^^ - - 375 

Sub-sr*ot. 1 . Malfeasance - - - - - - - 375 

Siib-soct. 2 . Misfousuiioe and Nonfoasauce -- - - - 375 

Sect. 4. Efiective Gavse - - - - - - - -378 

Paut it. NEGLIOENGE in regard to PKOPEKTY - - 382 

Sect. 1. In Reciaud to PAitTiruL\u Paiities - - - - 3S2 

Siib-Noot. 1. General Obfieivaiious ----- ;iN 2 

Sub-sect. 2. Duty to Invitees ------ 

Sii})-soct. 3. Duty to Pare Licensees ai\d \ i^itois - - 

Sub-*^oct. 4. Duty to Trespassers ----- ;i 9 i 

Sub-sect. Duty to Xeifirhbours ----- 

Sub-sect. b. J)iity to the Ibiblic - ----- 

Sect. 2 . Ix EEa\KD to Wateu - ------ ^oi 

Sect. 3 , Tx Regabd to Ejue - - - - - - -103 

Sect. 4. Jx Regakd to Ani.mvls - - - - - 405 

Sect’. 5. DAXGEiiors or Injuhious Goods or Mattiuc - - 407 

Sect. 0 . lx Regard to Fences ------- 401) 

Sect. 7. Ix Rec;akd to ITiouways ------ 41 a 

Sub-sect. 1 . In Geneial - - - - - - - 410 

Siib-.soct. 2 . Vebicles oil Tlifrhways - - - - - 411 

Sub-sect. 3. Pedestrians on Highways - - - - 410 

Sect. 8 . In Regard to Wharves and Doc ks - - - - 410 

Sub-sect. I. Duties ill Respect of Wharves and Docks - * - 41<i 

^ Sub-sect. 2 . Duty in Rebpect of Plant and I’acklft Supjdied - 410 

Sub-sect. 3. Duty in Respect of G(>ods Lauded - - - 41V) 
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NEQLiaBNCK. 


PAQR 

Pakt III. CRIMIKAL KKOl.IGENOE AND NKOLEcT OF 

STATUTORY DUTY 420 

Sect. 1. Relation between Civil and Ckiminal Remedies 

FOK Neglioence - - - - - • -420 

Sect. 2. Neglect of on Negligence in I^eiu-ouming Statutory 

iiuTv - 422 

Sect, a Negligence in the Pekfoumani e of otmer than 
Statu'j\)1iy Duties where such Neojjgence amounts 
TO Crime ----- ----- 425 

Part TV. NFOIAOENCE ARISING OUT OF SPECIAL ItELATlONS 420 
Sect. 1 Cahuiers by Road, by Railway, and by Sea - - 42G 

Sub-sc(‘t. 1. Damage to PasPOHgers or their go - - 42(J 

Siib-soct 2 Damage to Goods ------ 420 

Sect 2 JJailees - -- -- - - 4;;u 

SE(T. INNKEEUEIIS - - - - - - - - - 4;J1 

Sect. 4. IUnkers 4:J2 

Path V. LI ARIDITY OF PARTKTJLAR PARTIES - - - 4:j;{ 

Se(T 1. PRIVATE 1’eksons - - - 4;i;; 

SELT 2. i‘EB.SONS -\(TINtJ JN PAin iCULAR ('’M’A( ITIES - - 41)5 

Sect 1'j:i{Sox8 Standing in Pa rtu-ulak Relation 'I’o the 

Pfrson Injured 4;>r) 

Part VL PJtOOF OF NEGJJGKNCK 4,25 

Sect 1. RuiiDEN of Proof - - - - - - 4;j,') 

Sect. 2. Fuesumptjon ok Neglkjence • Res IrsA Loquitur - 42!) 
Sect. 2. Funcitons of Judge and Jury - - - - - 411 

Part VIL CONTRIBUTORY NEGLIGENC’E 415 

PartVIIL NKOLIOENCE CAUSING death - - - - 454 

SKCr. 1. CjVIL JilABILITY 451 

Sect 2. Civil Respon.sibiltty under 111 e Fa i al Aivtdents Acts 455 

Part FX. OTHER DEFENCES TO ACTIONS FOR NEGLIGENC^E 4()2 
Seut 1 Infancy - -- -- -- -- 4(12 

Se(t. 2. Defective Intelligence 462 

Sect. 2. Performance of Statu’iorv Duties or Exercise of 

Statutory I'ower.s ------- 464 

Sect. 4. Inevitable Aciident: Act of God - - - - 407 

Sub-sect. 1. DefiiiitiouR, Nature aud t-haraiitenstics of the 
* Terms -------- 407 

Sub-sect. 2. Appli(a1ioH of the Defeoco to Duties Created 

by Coiiimoii Ijuw - ----- 4 O 8 

Sub-sect. 2. Application of the DefeMice to Duties Imposed 

by Statute 471 

Sect. 5. Independent Contractor 471 

Sect. 6. Consent: Volenti Non Fit Injuria - - - - 470 

Sect. 7 Imminent Personal Risk 470 

Sect. 8 Reliance on Oiuers 470 

• 

Part X. DAMAGES 481 

Sect. 1 . In General ^81 

Sect. 2. Remoteness of Damage 486 
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For Architects - - - 

Bankers - - - 

Barristers - - - 

Boundaries 

Carriers --- 
Ctmpanm- 
(Wporations 
fhiinaf/es (hnpinlhf 
Enrjineers --- 

Etecuiors - - - 

Fences - - - 

JoDit Tortfeasors 
/Ainilation of Actions^ 
l.imitaUon of LxahiliUj 

Loeal Authorities 


Master and Servant - 
Narufaiion _ - - 

Feqligeuce in ParUenlar 
Cases - - - - 


Nuisance - - - - 

Physiemis 

Prinaiial and Agent - 
Public A uthoriHes Protection 

Ship]ung - - - - 

Sohritors - - - - 

Stockbrokers _ _ - 

Surgeons - - - - 

Tort, Piinciples of - 

Trespass - * - . 

Trover - • - • 

7Vu«^6M - , - - 

lFt>r4;t^cw’<l Oompensation • 


*Sce BtriLDiNfl noNTRAPTR, Engineers 
AND ARdlllTKCTK. 

„ Bankers and Bankino. 

,, Barristers. 

,, Boctndartes, Eencks, and PAirrr 

WAIiLR. 

„ Carriers. 

,, Companies: Corporations. 

„ Corporations. 

,, Damages. 

,, l^I-TLDING CONTRAHS, ENGINEERS, 

AND ArGIIITECTS. 

Exeoftors and Administrators. 
n r>oiTNDARiES, Fences, and Pakit 

Walls. 

„ Tort. 

„ lilMITATION OE ACTIONS. 

,, Admiralty; (’aurikus; Sidtping 

AND Navigation , TiiR'r. 

„ Local Government ; I‘piilio 

Health and Local Ahmims- 

THATION. 

Master and Servant 
S uiiTiNO AND Navigation. 

, Animals ; Auction and Arr- 

TIONEERS ; BAILMENT, TUnKLUS 

AND Banking ; Carriers; Kllc- 
TRic Lighting and I'ower ; Lx- 
PLOSIVES ; (irAS ; iJlGHWAVS, 

Streets, and Bridges ; Inns and 
Innkeepers, Insurancm:, Land- 
LORD AND Tenant; Master and 
Servant, Medicine and Phah- 
macy; Mines, Minerals, \nd 
( lUARRiFs ; Notaries ; I'awns 
^AND Pledges; Post Defice ; 

’ Public Autiioriiies and Pcblic 
Officers ; Hailways and 
o-vNALS ; Beceivers ; Sewers 
AND Drains ; Sheriffs and 
Bailiffs; Shutinc; and Naviga- 
tion ; SoLHMTORS. Stock Lx- 
uiiange; Street and Aerial 
Traffic; : TiaEORAriis and Tele- 
phones: Theatres and Other 
Places of Entertainment 
Tramways and Ligh j’ Baitavavs 
Valuers and Appraisers 
Waters and AVateik’olrhes ; 
Work and Labour. 

Nuisance. 

Medicine and P harm act. 

Agency. 

I’ublto Authorities and Fublio 

OmcBJis. 

Shipping and Navigation. 
Solicitors. 

Stock Exchnnge. 

Medicine and Pharmacy. 

Tort. 

Trespass. • 

Trover and Detinue. 

Trusts and Trustees. 

Master and Srrvaet:, 



86Q 


Neoligexce. 


Part I. — General Principles of Liability for 
Negligence. 


St’.pt. 1. 
What 

Constitutes 

Negligence. 

Vsiilure to 
rxcrcihO Citrc 
i'('i,unc(l by 
Itii^ circuin- 
hIuhccs. 


Rr.oT. 1.- What Coiisiitntcs KrpH'jrncf*, 

Sir/, 1 -Mfa/nuff and Applirafiou of ihr Term 

628. No;^ljgo.iic(3 in a legal Reuse is a negntive rather than a 
]) 0 oitiv(^ terra (ttj, and in any given ciruunistances is the failure to 
(‘.vercise that care wliich the circurastaiices deraand (/>). It is, tliere- 
fore, lujt susceptible of any jn'oeiso definition winch will Ihj of 
universal ai)pliL‘ation (c). It may consist in doing soinething Mhicli 
ought oitlier to he done in a different maTinor or not at all, or in 
omitting to do something which ought to )^o done (d ). AVhore thoro 
IS no duty to exercise care at all, negligence in the popular sense 
lias no legal consequences (e). Where there is a duty to take care, 
tiui degioo of care required in the particular case depirads on the 
ac(vmipanving circumstances f O, and may vary according to the 
amomif of risk to he encountered and to the magnitude of the 
prospective injury (f?). The same act or omission may accordingly 
involve liability as being negligent in some circumstances (/i), 
altliougli in other circumstances it will not do so. 


('0 (j)iU V. (icnmil Iron Screw Collier To. (1866), L. It. 1 (L V. 600, per 
Wii.LLs, J., at. p. 612 ; compare (hblin v. McMullen (1868), Ij. R. 2 P. (I. 
317, oVn. 

{})) Thomoi^ V. (^)ualternl(Jine 18 Q. H. J). 68.5, C A , per PowhS, 

Ji. J , at p. 604 : 'J'iio idc'as ot negligence and duly are stnotly con’elativc, 
and IJiCKi is jio such thing a.s iiegbgence in the abstract, negligence is 
simply neglect ol some caie winch we are bound by law to exercise towards 
so]ueljod,(” ; see also Vaughan v. Ta(f Vale Jlail. Co. (1860), 6 II. N. 
670, 1'iX. C \\ , wliere AVillls, J., at p. 688, defined it as “ the absence of 
vAic accoiding to the circumstances ” ; Bh/th v Bijminghmn WaterworU 
i 0 {isot)), Jl K\(h. 781, 7 >r/* Am>kkson, B, at j). 784; (inll v. General 
Jion Sijjew Collier Co., bupra ; If eaten v. J^evder [iSHli), ]] Q. B. D. 503, 
.'■ 07 , (’ A ; BcUlcwelly. (1882), 21 Vh. D. 685; Snook v. Grand 

Junction Waterworh Vo. (1SS6), 2 T. L. R. 308; Wakehn y. London and 
Soiilli ]Vcbicni Jidil. Co., [1806] 1 Q. B. 189, n., 19], (L A. 

(•') i'ordv. London and South Western Hail. Co. (1802), 2 F. F 730, 
per C J., at p. 732. 

(d) rdtph V. Birminghm Waterworks Co., supra, per Aldehron, B., at 
p. 784 

(c) Jjc Lievre v. Gould, [1893) I Q. B. 491, C. A., per Lord Esunn, M R., 
at ]) 407 ;• ('aledontan Bail. To v. Mutholland, [1808] A. C. 216 ; SeJiolfieUl 
Y. Bond esboro ugh (Earl), [1805J 1 Q. B 536, C. A. ; atTirniod, 11806] A. V. 
I>14: Gray y. Noiih Eastern Badwoy and the Washington Colliery Co. 
(1883), 48 L. T. 904 ; Box v. Jvbb (1879), 4 Ex. I), 76 ; Ihekson v. B^euters 
Telerptim tV>. (1877), 3 P. 1). 1, (’. A. ; Cox v. Burhridge (1863), 13 C. B. 
(n. s.) 430; compare Caledonian Bail. Co. v. Wamick (1897), 35 Sc. L. R. 
54, fj. h . ; see p. 363, post. 

(/) (hiU V. General Iron Screw Collier Co., supra ; see ibid., per Montague 
S xiiTH, .T., at p. 614, and cases cited in note (h), infra. 

(jjf) M ackintosh y. Mackintosh (1864), 2 Maeph. (Ct. of Sess.) 1357; com- 
pare Chadwick v. Trower (1839), 6 Bing. (N. c.) 1. Ex. Oh. ; and soe pp. 365, 
366, post. 

(h) Degg v, MidUmd Bail. Co. (1857), 1 H, & N. 773; and see ibid., at 
p. 761, where it waa ia4d by BK^aiwBibL, B., tfiat pogUgenee is alwllys 
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Wliere an act or omission Is negligent, it may involve a greater 
or less degree of moral culpability, but, so fai‘ aa any legal result is 
concerned, a classification on this basis will at most afford a ground 
for awarding greater or smaller damages (i). The material coiiaklera- 
tions are the al)sence of the care due in the circumstances of tlie 
case oil the part of the defendant and injury suffered hy the 
plaintiff, and a demonstrable relation of cause and effect between 
the two (.'/). 

Knowledge, or the opportunity of knowledge, that a particular 
course is fraught witli danger does not necessarily render its 
adoption negligent, hut such knowledge or opportunity of know- 
ledge is frequently an ingredient ot negligence (A-), because a 
man may reasonalily be expected to take extra jirecauiion 
on account of better knowledge of llie facts (/). In eveiy cah;e 


ndativc to Bonie cinMimstaiice of time end place or ]>crM)n ; coiiqjare 
Thomas v. Qnailermnine (18S7), 18 B. 1). 685, 0114, (\ V. M'Iiub, to 
keep i)reiniscs in a defective and unsatc condition iH nej’ligeiit, if they aic 
Bihmied in a puhlic street {Tarry v. Ahliton (1876), I Q H. 1). ;il I ; Ndccr- 
iouY Marriott (1888), 50 L. 'P. 61 ; pee pp .‘507 H svq., post); ))ut it will 
not be so if they arc ruins iii a private park to wliicli no straiigcn haP any 
ni'lit oi leave to go; compare v. Midland Rail. ('o. (1857), 1 Jl. 

7715; Foibes v. Abeideen Harbour Commissioners (1888), 25 S(i. L 1?. 2.‘J0 ; 
and sec p. 802, post. For an excellent jlliistration of diflerf'iif degree.^ 
of care leqiurcd with regard to the tjame Rubject-iiialter, see JS'clsun v, 
Maainlosli (1816), 1 Staik. 287. 

(i) The <Jegrc(‘p of care are pornetiracp sought to be denoted by the terms 
“ ordinary,'’ “ slight.” or ” gross ” negligence. These tei ms are not ado]>1 ed 
in this title, as they have been the subject of much unfavourable judicial 
comment ; see irilson v. Brett (1848), li M. &.W. 118, per Uod f., 15 , C,dl 
V General Iron Screw Collier (^o (1866), L. R. 1 C. P. 600, per Wu.lms, .1. ; 
compare Hinton v. Bihhin (1842), 2 Q. B. 640; Anstin v. Manchester, 
Sheffield and Lineolnshire Hail. Co. (1850), 10 (\ B. 454 ; Mach intosh v. 
Mackintosh (1864), 2 Maeph, (Ct. of Sess.) 1857; und Campbell and 
Cowan cb Co. v. Tuiin (1910), 47 Sc. L. R. 475, per Lord Low. 

(/) Wright V. Midland Bail. Co. (1884), 51 L. T. 539, per Mamstv, J. ; 
and see p 378, post. As to the essential element of injiiiy in a claim lor 
negligence, see pp. 481 ct seq., As to effective or proximatti cause, 

see pp. 378 et seq , post, !N egligence must be distinguished 1 roin trespass (see 
Stanley v. Rowell, [18911 1 Q. B. 80; and title Thkspass), from fraud 
(Kettlewell v. irufson (1882), 21 Cli. T). 685 ; and see title MiSREimicsKNTA- 
TION AND Fkaitd, Vol XX., pp 692, 693), and from nuisance., althoiijili in 
many cases the two sub jects overlap (see, generally, p. 382, post ; and title 
Nuisance, p. 507, post). 

{k) Davis V. England and Curtis (1864), 33 L. J. (q. b.) 321. Where 
there is a duty to know of the satety of a particular jilnce or thing, the 
neglect to avail oneself of an existing means of knowledge renders one 
equally liable if damage results, as the failure, if the danger wore known, 
to take the iirecautions necessary to guard against it{ Mersey Docks Trustees 
V. Gibbs (1806), L. R. 1 11. L. 93. approving the judgment in Mersey Docks 
and Harbour Board v.Venhallow( 1861), 7 II. & N. 829, Kx. ('h. ; followed 
and applied in Campbell v. Hornsby (1873), 7 I. R, C. L. 540, Ex. Ch. ; Ji. 
V. Williams (1884), 9 App. Cas, 4is). 

(1) Clarke v. Holmes (1862), 7 H. & N. 937, Ex. Ch. ; compare Chadwick 
V. Trower (1839), 6 Bing. (n. c.) 1, Ex. (’h. In Brooks v. London and North 
Western Rail Co. (1884), 33 W. R. 167, knowledge by the defendants 
that one of three fastenings to a gate was defective — and, by the Railway 
ClaftiBes Consolidation Act, 1845 (8 & 9 Viet. c. 20), as. 68, 75, (he 
defeudants had to maintain these^-was said to bo oviJeuve of ue^lij'euoOf 
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302 


A'EOLlGEIjcfi, 


Sect. 1. 
What 

Constitutes 

Negligence. 


Cases in 
whicli the 
duty to take 
care arises. 


Basis upon 
whicii 
standard of 
eaie is 
ascertained. 


it IS a question of fact whether conduct which disregards such 
knowledge or opportunity of knowledge, amounts to negligence 
or not (?d)* Knowledge that a particular risk will be incurred 
may render a defendant liable for negligence if he persists in 
incurring the risk, even though it is incurred in doing \Yhat he 
contracted to do (u). 

Sell Sect. 2 - //oiv the l)\d\i to Takt <*are Arises. 

629. A duty to take care may arise - 

(J) from ownerslii]), ])ossession, or control of real properly (o) ; 

(‘2) from owiierslnp, possession, or control of goods, animals, or 
other tilings (]))] 

(8) from proximity to, or coming into contact with, other persons 
or their pro 2 )eriy {q ) ; 

(4) from special, contractual, or contractual relation- 

fihij)s (r ) ; 

(5) from the ap];)lication of statutes imi^osing S 2 )ecial duties 
involving care in their ^lerfoniiaiice (s). 

yKCT. 2.— Slandard and Degree of (\ire Ordinal ilg lleqnired, 

Suh-Skct. ih'iifrai. 

630. It is necessary to distingiiisli l)etween the standard of care 
oj'dniarily required in a particular case and the degree of care 
ac-tually exercised. It is the duty of the court, if necessary, to 
dehne what the standard is, and the duty of the jury to decide, >\hen 
the facts are in dispute, whether such standard has be(‘nattain(‘d(/). 
This standard is founded uiioii a consideration of the care which 
would be observed by a prudent and reasonable man (a). It is the 


(m) (Harle v. Ifolmen (1862), 7 H. & X. 937, Ex ; compare Silverton 
V. Manioit (J888), 59 L. f'. 61. 

(rt) Combe w. Siminonds (1853), 1 W. K. 289; thus, where the plaintiff 
Bcuids wire to be galvanised, and it is in such a state that it cannot be 
galvanised without spoiling it, if the delendant, knowing this, tries to 
galvanise it, he is guilty ol negligence. 

(0) See pp. 382 tt seq., post 

ip) See pp. 393, 405 d seq , 419, post. 

Iq) See ]»p. 410 ei seq , post. 

(?) See pp. 426 et seq , post. Sometimes the relationship may impose a duty 
the breach of which will Ion nd an action cj deUeto asw'ella8crcou/ru(‘/a(see 
Foidkes v. Metropolitan Distrivi Kail. Co. (1880), 6 (h P. D. 157, C. A. ; 
Austin V. Great Iv estern Rad Co (1867), L. R. 2 Q. B. 442) ; and sometimes 
ex fiehclo alone, as in Gladwellv. JSteggall (1839), 6 Bing. (n. c.) 733; see 
note (&), p. 667 , post; and rc(*. Turner v. Slalhhruss, fJ898J 1 Q. B. 56, 

A. ; ll(dl V. Lees, 11904] 2 K. B. 602, C. A. ; title Tort. 

is) See p. 429, post, 

(1) See pp. 441, 442, post 

(tt) Metropolitan Bail. (Jo v. Jackson (1877), 3 App. Cas. 193 ; compare 
Blythv. Birmingham Waioru'orks Co. (1856), 11 Exch. 781, per Aluerson, 
B., at 784, “ negligence is the omission to do something which a reason- 
able man guided upon the considerations which ordinarily regulate the 
conduct of human affairs would do, or doing something which a prudent and 
reasonable man would not do ” ; see also ford v. London cmd South We^km 
Bail. Co. (1862), 2 F. & E. 730 ; Vaughan v. Menhve (1837), 3 Bing. (n. c.) 
468 ; Bean v. Keate (181 1 ), 3 Camp. 4 ; compare London General Omnibus 
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same for everyone of full age who is in possession of all his faculties 
and is of sound mind (6), and it does not vary with the intelligence 
of the individual upon whom the particular duty to take care 
rests (c). 

The standard of care required having been ascertained on this 
basis, it is not enough that some care has been taken (d) if it falls 
short of this standard (^). On the other hand, if the care taken 
attains to this standard, no liability for negligence will result. 
Thus, no liability for negligence attaches to a party when in tlie 
prosecution of a lawful act injury to another is caused by a pure 
accident 0), nor can anyone be said to be negligent merely because 
he fails to make provision against an accident which he could not 
be reasonably expected to foresee (g ) . 


Co, Lid. V. Tilbunf Coniraciing and Dredging Co. (1906), Ltd. (1907), 71 
J P. 634 ; Clothier V. Webster (1882), 12 C. B. (n a.) 790 ; Smith v. Browne 
(1891), 28 L. K. Ir. 1; Simkvi v. London and North l^e^‘lprn Hail Co. 
(J888), 21 Q. B. 1). 453, C. A ; Hyman v Nye (1881), 6 q. B. D. 685; 
StoomtHWit Maatsrhappy Nederland v. remnsular and Oriental Steam 
Navigation Co. (1880), 5 App. (>as. 876 ; Pearson v. Cox (1877), 2 i\ P. 1). 
369, C. A ; Cornman v. Eastern Counties Bail. Co. (1859), 4 H. &r N. 
781 ; compare llaijman v. (1798), Peake, Add. Cas 170 (but com- 

pare with tins case lUidfjev. Goodwin (1831), 5 C. & P. 190); ToJhausen 
V. Davies (1888), 58 L .1. (q. b ) 98, C. A. ; and other cases cited at 
pp. 367, 379, 381, 393, post. See also the following: Scottish cases: ^laeh w 
V. Maemillan (1898), 36 Sc.L. R 137; Wisely v. Aberdeen JIarbovr Commis- 
sioners (1887), 24 Sc L. R. 315 ; Shaw v. Croall & Sons (1885), 22 Sc. L R. 
792 ; compare Weems v Mathicson (1861), 4 Maeq. 221, 227, H L 

(b) See p. 463, post. With regard to persons of physical incapacity it is 
submitted that, in the absence of any special duty, only such care as they 
can take under the circumstances can bo expected of them. Holmes, The 
Pominon Law, p, 109, says : “ A blind man is not required to see at Ins 
peril, and, although he is no doubt bound to consider his intirmity in regu- 
lating his actions, yet, if he properly finds himself in a certain situation, the 
neglect of precautions requiring eyesight would not prevent his recovering 
lor an injury to himself, and, it may be presumed, would not make him 
liable for injuring another ” ; but this is only true so long as there is no 
positive duty devolving on the blind man to avoid such injury. Such a 
positive duty may arise, for example, if the person, with knowledge of Ins 
incapacity, voluntarily docs that which brings about the risk and results m 
the injury. 

(r) 'Va'yghan v 3fenlove (1837), 3 Bing, (n c.) 468 ; compare Jones v. 
Bird (1822), 5 B. & Aid. 837, 846. 

(d) Anderson v. Blackwood (1885), 23 Sc. L. R. 227 

(e) The plaintiff, as a rule, must prove his case, and the mere fact that the 
defendant cannot explain the cause of an accident does not of itsoll i(*nder 
him liable ( V. TAownsea (1884), 22 Sc. ]j. R. 179; Slanzoni\. 
Douglas (1880), 6 Q. B. D. 145), unless the ciicumstances are such as to call 
upon him for an explanation, eg., Walton (Isaac.) i'o v. Vanguard 
Motorbus Co., Ltd. (1908), 25 T. L. R. 13 (motor omnibus running off tlie 
roadway on to the footway) ; Hyman v. Nye (1881) 6 q. B. 1). 685, and 
Sharp V. Grey (1833), 9 Bing. 457 (cases of defective vehicles used as 
public conveyances) ; compare Simson v. London General Omnibus Co. 
(1873), L. R. 8 C. r. 390 ; Hammack v. White (1862), 11 C. B. (n. s.) 588 ; 
and see, generally, pp. 435 et seq., 439 et seq.^post. 

(f) Davis v. Saunders (1770), 2 Chit. 639 ; Wakeman v. Bohtnson (1823), 
1 Bing. 213 ; Great Western Bail. Co. v. Davies (1878), 39 L. T. 475 ; 
Douglas v. Gray (1890), 27 Sc L. R. 687 ; and see p. 467, post. 

Blyth V. Birmingham Waterworks Co. (1856), 11 Kxch. 781 ; Boss r. 
Fedden (1872), L. R. 7 Q. B. 661 ; Lay v. Midland Bail Co. (1874), 30 L. T. 
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Sect. 2. 
Standard 
and Degree 
of Care 
Ordinarily 
Reauired. 
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cure in 
oi-dmary cir- 
camstances. 

1 e^t of 
ji ‘ft sellable 
L,ue, 


631. In ordinMry circumBtaiiceR, or where simple operations are 
being perlormecl, persons are not as anile required to guard against 
every conceivable resnlii of their actions (//)» nor are i.boy bound to 
exercise scientific eare(0 or to take extravagant precautions (j). 
Tliey are generally entitled to assume {1) that others will to a 
reasonable extent take care to look out for themselves and take 
projKU* steps to avoid known iisks(/). 

A fair test of wliab is reasonable care is offc'*n the consideration 
of what is habitually done in the same or similar (‘ircnnistaiices('m) ; 
for the omission to take precautions which are usually taken is 
some evidence of negligence (a). 


r>29 ; Lay v. Midland EaiL Co. (1875), 34 L. T. 30 ; Keehle v. Faftt and 
Wef^t India Dock Co. (1888), 6 T. L. R. 312, C. A. ; Sharp v. Powell (1872). 
L. R 7 C. P. 253 : Pearson v. Cox. (1877), 2 C. P. D. 380, C. A. ; Eohinson 
V. Pad's Tnisfees (1000). 37 Sc. L. R. 718. 

{h) Keehle v. KoH and West India Ihek ('o . supra ; half v. Midland Pad. 
Co. (1874), 30 L. T. 520: Lay v. Midland Pail Co (1S75), 31 L T. 30; 
pass V. Feddcn (1872), L. R. 7 Q. B. 861 ; see Tforshurgk v. Sheaeh 
(1000), 38 Sc. L. R. 197; Poyan v. M^Lcllans (1880). 27‘Sc. L. R. 70 ; 
compare Pass v. Keilh (1888), 16 R. (Ct. of S('ss ) 86. 

(0 Fawhes ^ Pouhon d' <8oa (1802), 8 T. L. R 725, P A.; Shaftesbnnf 
(Karl) V. London and South Western Rail. Co. (1805), 11 T. L R. 260, 
(’ A . J'oitdilasgow and Newark Sad Cloth To., Ltd v. ('alcdonian Pail (U > , 
Ltd (Jr'92), 20 Sc. L. R. 577 ; JPGill v. Bowman & Co. (1800), 28 Sc. 
L. K. 144. 

(/) irW<3f^f V. Midland Pad. Co. (1884), 51 L. T. 530 ; the law theio hml 
down being approved in the < ’ourt of Appeal, which reversed the decision 
of the court below on the application of the law to the facts, see Brown v. 
<Tieat Wesiern Pail ('o. (188.5), 1 T. L. R. 406. note ; compare Kepdignlla 
Pnbber Estates. Ltd v yattoval Banl of India. Lid. flOOOJ 2 K. B. 1010 ; 
Ford V, London and South estern Bad, Co. (1862), 2 F.& F. 730 ; Fre^- 
mantle v. London and North Western’ Pad. Co. (1861), 10 P. B. (n. s.) 80; 
M'lmdUi V, Primrose (1897), .‘U Sc. L. R 334 ; Wi^fly v. Aberdeen Harbour 
CommiPu^wneis (1887), 24 Sc 1. R. .315. 

ik) Ihile^stheparticulai ad, or course of ronduct, is such as (o incroa-e 
the oidniary risks to others {tliif y. Midland Pod Co. (1870), T/. R 5 B. 
258, con.^nenling on Bdhee v J,ondon. Brighton and Soidh Coud. Pad, C**. 
(ISO.b), IS B, (>: s.) 584, a'ld approved of in Kllis v. Great Wrsirni Bail 
Co ( 1874), L. R. 0 C. P. 551, Ev. Pli ) ; compare Thompson v. Noifh Kasiern 
Pad Co. (186(1), 2 B S. 106, Mihdiell y. Calcaoni'm Pad Co (1000;, 
46 Sc L. R. 517 ; hui, Daniel v. Metropolitan Pad. Co {Diiaiors eie.) 
(1871), L R. 5 H. L. 45. 

(/) Wiiffjtt y. Midland Pad Co, supra; see Brown v. Great Wedeni 
Pail fjo.. supra. Walker v. Midland. Pail t'o. (1886), 2 F. Jj. R. 
450, II. Jj. ; MaA'id V. Macmalan (1808), 36 Sc. L. R. 137 ; cornpaic 
FalLincr v. Gieat Southern and irc.-jhjra Rad. Co. of Ireland (1871), 5 
J. R. ("I L. 213; iUiriin Great Southern and Wesiprn Pail. Co. of 
Ireland (1887), 22 L, R. Ir. 2i0, P, A.; Slublvy v. Loudon and Norik 
IPcfi/era Itad. Co. (1865), L. R. 1 Excli, 13; (Hayards Delhiek (1848), 
12 Q. B. 430. 

(m) Bryant v. North Meiropoldan Tramways Co. (1800), 6 T. L. R. 306 ; 
Snook V. Grand Junction Watvruorks Co. (1886), 2 'J\ L. R. 308, 310; 
Great Western Rail. Co. v. Daries (1878), 30 L. T. 475 ; Powell v. Thorndike 
(1010), 402 L. T. 600. 

(a) Blarnircs v. Lancashire and Forkshirc Pail Co. (1873), L. R. 8 Kxch. 
283, Ex, Ch. ; Snook v. Grand Junction Waterworks Co., supra ; comp#ro 
Dinmoek v. North Staffordshire Rail Co. (J8C6), 4 F. & F. 1058 ; Bknkiron 
V. Great Central Gas Consumers Co. (1860), 2 l\ k V. 437. 
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Sub- Sect. 2.- Grariiy of JlUh. 

_ 632 . Where there are special circmiistanees which increase the 
risk attendant on some act or operation not usually dangerous ( M, or 
where the act or o])eration is, from )ls nature, likely to cause injury 
to others unless special precautions are taken (c), the degree of cai'o 
required is proportionately high (d). From the failure to use 
those precautions, which skill, foresight, and experience suggest as 
being necessary in such circumstances, negligence will be inferred (c). 

Thus where a duty exists, such as that imposed on harbour com- 
missioners having control of a harbour of refuge, which if neglected 
will probably endanger the lives of others, the adoption of expensive 
and even somewhat unusual precautions may be required (/). 

Consummate caution, too, is required from those Imndling dan- 
gerous w’eapons, such as loaded guns (ly), or from those dealing with 
dangerous articles, such as gas (/t) or explosives (i). 


(b) E.q., such as driving at night ( ]\PKeehnip v roi/pn* (lft87). 24 Sc L R. 
252), or in a crowd {The Eurapean (1885), 10 P. IJ). 90 ; compare The Kiuopa 
(1850), 14 Jur. 627); see James v. Cheat Western Etui. Co, (1866), ciUmI 
L. R. 2 C. P. 634 ; Shepherd v. Midland Bail Co. (1872), 25 L. T 879 
(frost rcndcTing platform slippery) ; compare Rigg v. ManeJiesier^ Sheffield 
and Lincolnshire Bad. Co. (1866), 14 W. R. 834. For the juinciples npjili- 
cablc where there are no such special circurasttmees, see The Western 
Belle (1906), 95 L. T. 364 (barge moored in a river and lelt unattended); 
and see p. 364, ante. 

(c) WtUmmsv. Birmingham Battery and Metal Co., [1890] 2 Q. B. 338, 345. 
r. A. ; Edwards v. Bnicheon (1889), 26 Sc. L. R. 550 (cases of dangf^.rouR 
machinery); Grizde v. Frost (1863), 3 F. & F. 022 (cmpli^ymeiit ol a 
young person at a dangerous machine) ; Bohinsonv. Smith (]\\ II ) d- Son 
(1901), 17 T. L. R. 423, 0. A. (boy employed at a railway book-stall) ; Grant 
V. Great Western Bail Go. (1898), 14 T. L. R. 174, C. A. (compliralcd 
shunting operations); compaie Smith v. Highkind Bail. Co. (1888), 20 Sc. 
L. R 33 (where plaintiff, a trespasser, was injiired by shunting operations) ; 
SCO Tlirussell v. Hnndyside (1888), 20 Q. B. V. 359 (dangeunis work carried 
on over a place where others were working) ; compare Daniel v. Metro- 
politan Bail. Co. {Directors etc.) (1871), L. K. 5 II. L. 45; sec Vawfhan 
V. Menhve (1837), 3 Bing, (n, o.) 468 ; Sfapley v. London, Brighton and 
South Coast Rail. Co. (1865), L. R 1 Exch. 21. 

(d) S«^e cases cited m not-es (b) and (c), supra. 

(c) Blenliion v. Great Central Gas Consinners Co (1800), 2 F it F. 
437 ; Mose v. Eastings and St Leonards Gas Co. (1864) 4 F. & F. 321; 
Parry v. (1879), 4 C. P. D. 325 ; Dinmock v. Forth StaOordshire Bad. 
(to. (1806), 4 F. & F. 1058 ; Bunell v. Tuohy, [1898] 2 I. R. 271 ; and see, 
generally, pp. 403, 407, post. * 

(/) Burrell v. Tuohy, supra (hammer tost of ring attached to mooring 
buoy was not suflicient; a straining test ought to have been applied). As 
to liarboiir commissioners and their duties generally, sco titles tSiiim.Na 
and Navigation ; Watbus and Wateiicourses. 

{g) Dixon v. Bell (1816), 5 M. & S. 198; Potter v. Faulkner (1801), 1 
B. & S. 800, Ex. Ch., see ibid., per Eele, C.J., at p. 805; Sullivan v. 
Creed, [1904] 2 1. R. 317, C. A. 

{h) Dominion Natural Gas Co., Ltd. v. Collins and Vetkins, [1909] A. C. 
640, P. C. ; Pari'y v. Smith (1879), 4 C, P. D. 325; Mose v. Eastings and 
St. Leonards Gas Co., supra ; Bleniciron v. Great Central Gas Consumers 
Co., supra (where, however, the jury negatived negligence itf bringing 
lights in close proximity to escaping gas) ; compare Jackson v. Carsluilton 
Gas Co. (1888), 6 T. L. R. 69 ; and see title Gas, Vol. XV. p. 359. 

(t) Brabant i& Co. v. King, [1895] A. C. 632, P. C. ; WilUams v. Body 
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It is the duly of a master to provide safe tackle and appli- 
ances for his servants, and in ordinary cases to take reasonalde 
care to keep them so (k). AVhere, however, the employment is of a 
dangerous character, such as that of a steeple-jack (0, such special 
precautions as are approjiriate to the employment must be taken 
to see that the tackle and appliances are as safe as is possible (m). 
So, too, a master’s duty towards young servants may differ 
from that owed to adults (wh Thus he must not only protect them, 
BO far as is reasonably possible, from the dangers of their employ- 
ment, but must take proper steps to ensure that they appreciate 
the risks (o)* 

The duty of a carrier of passengers tor hire is to use the best 
precautions in known practical use for securing safety, and the fact 
that a vehicle breaks down is pnmd facie evidence of negligence, 
but he is not responsible for disaster occasioned from latent defects 
which no human skill could have prevented or detected (p). 


Sub-Sect. :3.- - Imminenrc of litsk. 

633 . If risk is so imminent as to amount to an ('mergoncy 
the act to Avhich liability for a resulting injury ^^<)uld otherwise 
attach may be excusable (tj). The test in siicli a case is not whether 


(1803), 10 T li. R. 41, (\ A.; compare Clarke v. Army and Navy 
<'n-operaUve [1903] 1 K. 13. 155, 0. A. ; and see p. 409, post. For 

logulitlions as to the carriage ol explosives, see titles Cabriers, Vol IV., 
p. 27 ; Explosives, Vol. XiV., pp. 385 et seq. 

(k) Weem.s v. Maihieson (1861), 4 Macq. 221. 227, H L. ; Wood rf* Co. 
X. Madoy (1006), 43 Sc L R. 458 ; compare Heaven v. Pender (1883), 11 
Kl. B. D. 503, C. A. ; Murphy v. Phillips (1876), 35 L. T. 477 ; and see 
title Master and Servant, Vol. XX., pp. 130, 131. 

{/) Fraser x. Fraser (1882), 19 Sc. L. R. 646. 

(m) Ihid ; Williams v. Birmingham Battery and Metal Co., [1899] 2 Q. B. 
338, C. A, ; see title Master and Servant, Vol. XX., p 131. 

(?i) Pohinson x. Smith (TV. E.) & Son (1901), 17 T. L. R. 423, D. A. ; 
Ciocker v Banks (1888), 4 T. L. R. 324, C. A. As to the duty of the 
employer to inquire as to the age of the infant employee, see Gtbb x'^Cromhie 
<1875), 2 R. (Ct. of Sesfl.) 886; compare Ciihb v. Kynoch, Ltd, |1907] 2 
K. B. ,548 ; and see title Master and Servant, Vol. XX., pp. 130, 131. 

(o) Crocker x Banks, supra; Grizzle x. Frost (1863), 3 F. & F, 622. 
Thus it was held that a niastei ought not to have put a child under 
lourteen to work at a carding machine contrary to the Factory and 
Workshop Act, 1878 (41 & 42 Vict. e. 16) (now repealed), where absence of 
the caution that an older person would be expected to show might render 
her occujiatlon dangerous (Sluirpx. Paihhead Spvnmng Co. (1885), 22 Sc. 
]j K 368); compare, however, Morris x. Boase Spinning (Jo. (1895), 32 
Sc L. R. 243 (where no liabDity was attached to the employers where a girl 
under fourf een was killed by a machine whose guards she had improperly 
removed) ; see also Bass v. Uendon Urban District Council (1912), 28 
T. L li. 317, C. A. ; and for cases where the failure to instruct as to the 
danger was a iailure of a fellow -servant, compare (h'lbh v. Kynoch, Ltd,, 
sujtra , Foung x. Hoffmann Manufacturing Co., Lid., [1907] 2 K. B. 646, 
iJ. A. ; and see p. 407, post 

(p) Sec title Carriers, Vol. IV., p. 45. 

(9) Jon^s X. Boyce (1816), 1 Stark. 493; compare Wakeman v. Bobin- 
son (1823), 1 Bing. 213 ; see Scott v. Shepherd (1773), 3 WiJs. 403; compare 
B. v. IHtts (1842), Car, M. 284; Admis v. Lancashire and Yorkshinf 
Bail Co. (1869), L. R. 4 C. P. 739 ; compare Ges v. Metropolitan Bail 
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a better course was in fact o])eii, but whetlior wliat was done was 
wliat ail ordinarily prudent man might roasonal)ly have l)een 
expected to do in such an emergency (/•). Where th(^ enuTgcmcy is 
so great tliat no amount of foresight, care or skill, would liuve 
prevented the accident which caused the [injury, tlu* accident may 
be lield to liave been inevitable, in which case tluu'e is no cause of 
action (^■). 

Sen- Sect. 4. — I^rofemon of Sjtet'ial ShilL 

634. The practice of a profession, art, or calling which, from its 
nature, demands some special skill, ability and experience (t), carries 
with it a representation that the person practising or exercising it 
possesses, to a reasonable extent, the amount of skill, ability, and 
exj)erience which it demands [a). Such a person is liable for injury 
caused to another to whom lie owes a duty to take care (/>), if he 
fails to jiossess that amount of skill and expevumce which is 

(1873), L. li. 8 Q. H. 161, Ex. Cli. ; see Holmes v. Mather (1875), L K 10 
Excli. 261 ; The Oitif of JAncoln (1880), 15 P.T) 15,O.A. ; and sec p. 471), post. 

(/) Sfootuvtaiti Maatsehappy Nederland v. Pemnsnlar and Oriental Sienin 
Navigation Co (1880), 5 App. (’as. 876, yicr Lord Blackburn, at p. 81)1 ; 
Wilkinson V. Kinneil Cannel and Coking Coal Co , Lid. (1897), 34 Sc \j U. 
533; compare Woods v. Caledonian Had. (-o (1886), 23 Sc. L. Jl. 798; 
Jeuoure v. Delinege, [1891] A. 0. 73, P. C ,per Lord Maonagiiten, at p. 77. 

(s) See title Tout ; and see j». 467, post. 

(0 Tlie following may be included in addition to the professions or 
callings usually practised : earners ; see Chnstie v. Griggs (1809), 2 Camp. 
79 ; Sharp v. Grey (1833), 9 Buig. 457 ; W'interboitom v. Wright (1842), 10 
A1 & W 109 ; Barns v. Cork and Bandon Had. (-o. (1863), 13 I L Jl. 
543 ; Simso7i v. London and General Omnibus Co. (1873), L. R. 8 C. P. 300 ; 
and sec title (’arriehs, Vol. IV., pp. 44, 45; and lor the dut ies of drivers of 
publie veliiolcs, and the standard of care required, see (hofts v. Waterhouse 
(1825), 3 Bing. 319; Simon v. London^ General Omnibus Co., Ltd. (1907). 
23 T. L. R. 463; Base v. London General Omnibus Co., Ltd. (1907), 23 
T. L. R. 616; and see titles (Urriers, Vol. IV., p. 44; Street and 
Aerial Traffic : trade protection societies ; see Woods v. Woods (1862), 
3 P' iV P\ 244: barbers; see Hales \. Kerr, [1908] 2 K. B fiOl; patent 
and other agents ; see Lee v. Walker (1872), L. R. 7 C. P. 121; and see 
note (c), p 368, post. ' 

(a) In Fitz. Nat Brev., Writ de Trespass sur lo Case, 94i>, cited in Mar- 
shall V. York, Newcastle and Berwick Hail. Vo. (1851), 11 C, B. 655. per 
AViLLfAMS, ,L, the following passage appears : “ If a smith prick my horse 
with a nad etc., 1 shall have my action upon the ease against him without 
any waiTanty by the smith to do it well ; for it is tlie duty of every aiiiliecr 
to exercise his art rightly and truly as ho ought” ; and see Harmer v. 
(Cornelius (1858), 5 C. B. (N. fi.) 236 ; compare Seare v Prentice (1807), 8 
ICast, 348 ; Duncan v. Blundell (1820), 3 Stark. 6 ; Lanphier v. Phipos 
(1838), 8 C. & P. 475 ; Farquhnr v. Murray (1901), 38 Sc. L. R. 642. 

(?>) This will usually arise from the fact of his employment, but the right 
arises both ex contractu and ex delicto (Turnery. StaUibrass, \ 1898] 1 (j. B. 56, 
C. A. ; Hayn v. Culliford (1879), 4 C. P. D. 182, C. A., per Bramwell, L ,T., 
at' p. 185 ; Kelly v. 3£etropolitan Hail Co., [1895] 1 Q. B. 944. C. A. ; 
Taylor v. Manchester, Shepeld and Lincolnshire Rail. Co., [1895] 1 Q. B. 
134, (\ A ; and see note (r), p. 362, ante. Privity of contract, however, 
is not necessary to enable a person injured by want of skill on the paii of 
a medical man to recover damages ; thus a do(‘tor is liable for negligent 
treatment although he may bo employed by another person to look after 
that patient (Pippin v. Sheppard (1822), 11 Price, 400; Oiadwell v. 
Steggcdl (1839), 6 Bing. (n. c.) 733 ; compare Austin v. Great Western Bail, 
fjo. (1867), L. R, 2 Q. B. 442 ; and see title Medicine and Pharmac y, 
Vol. XX., p. 331, note (/) ). 
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skct. 2. iifsunl in tiis profossion or calling (c), or if lie neglects to use tliO 
Standard and experience ^vhich lie possesses [d) or the necessary degree 
and Degree of care demanded or professed (e). His duty is honestly and 
of Care diligently to uso that care which would he used by others in the 

Oidinarily - . - - - - - — 

EetiUired. (c) Seure v. Pranlice (1807), 8 Kast, 1548 j Jihiir v. Assets Co., [1896J 

A. (1. 400. It. liaR been said that, where no extraordinary degree of skill ia 

Moot of want raeit^d foi', ihv fact that live out of ten skilled and experienced members 
ol or .j pjiriiciilar piolossion would have ilone the same act, or Jiave conie to 

neglect, to same eoiiclusion. that is comjdained of as negligent on Ihe part of the 

deleridant, entitles the latter to a verdict {(Jhaprmn v. Wtdion (1833), JO 
liijig. a? ; see. title IlDiLDixi; CoNTitACTS, Engineeks, and Arcititects, 
I'ol If I., p. 205, note (n ) ). As to negligence on the part of accountants, see 
/> J(tuy^lon Colion Mill Co , Lid (No 2), |1896J 2 Ch 270, C A ; Jlcnry 
Chrnusl, JJd. v. Ball, Baker d* Co , 2 \fead v. Ball, Baler d Co. 
(ihil). KjOL T 107, C. a.; sec title Companies, Vol. V., p. 260 ; age.nts.see 
tille AiU’NrY, Vol. I. pp. J85. 106, 230 : auction**ers, see title Aoction ani> 
Aiw'iioNKErji', Vol J..pp 514,516; bailees, see title Bailment, Vol. I.,pp.531, 
537, 538, 5 44, 552, MK 564 ; barbers, see note (t), p. 367, ante ; bain.sters, 
Ma* tit>e li \i:iii.sTER.' 5 , Vol 11 , ]ip. 394, 401, 402 ; building contractors, see 
title Building (N)NTUA(ts,En<gnekk.s AND ARriiiTEOTS, Vol II].,i»p. l‘S9, 
315, 3Hi ; and as to architects, see pp. 203, 295 el seq., 306 ; engineers, 
see ih\d.. pp. 295 et seq. ; and quantity surveyors, see p. 311 ; earneis, 
Eet‘ title ('’.AiiRiEUS, Vol. IV , pp. 4 ei seq., 25 et seq. : company directors, 
see title Companies, Vol. V., pp. 231 li seq. ; corporations, see title C’uii- 
poiiATioNS, Vol. \ 111 , pp. 386, 387; executors and administrators, see 
title Kxecutor.s and Administrators, Vol. NIV.. p. 310; innkeepers, 
sec JvNti AND Ln'nkeei'lrs, Vol. XVIL, pp. "SlUetseq.; iiisiiraiico 
and brokers, sec title Insurance, Vol. XVII., pp. 356, 357 ; masters 
and employers, see title Master and Servant, Vol. XX., pp. 119 et seq., 
12S et seq , 248 et seq.; medical practitioners, see tnio Medicine and 
J-* iJAJiMA(JT, Vol. XX., pp. 330 et seq. ; patent agents, see title i\tTENTS 
AND Inventions ; pawnees, see title Pawns and Pledges ; postal ollicials, 
«ee title Post Oitice; railway eonipariiiis and their officials, see title lUiL- 
wayh and Vanals ; servants and workmen, see titles Bailment, Vol. I., 
p. 557 ; ]\Iasteu and Hkuvant, Vol. XX., pp. 125 et seq , 276 et seq, : Work 
AND IjAHOUR; recei^ers, see title Beceiver.s ; slicritTsaud bailiffs, .‘‘ce title 
Sheriffs and B uitff.s ; shipowners, see title Shu’I’ING and Navigation ; 
solicitor.^, see titles B \KRLSTEns, Vol. 11., pp. 401, 402; Solicitors; stock- 
brokers, see title 8 iock Exchange; trustees, see title Trusts and 
Tr['S 1 ]:es ; valuers and aptnaisers, see Love v. Mack (1905), 92 L. T. 345; 
title Valuers and Appraisers. 

{d) Price V. Metropolitan House Investment and Agency Co., Ltd. (1907), 
23 T. L. li. 630, C. A., per Cozens-Hardy, M.K., at p. 631 (quoting 
Law^r^noe J., in the court below) : “A man who is employed to act for 
another as his agent is bound to exercise all the skill and all the knowledge 
ho has of a particular business, all the diligence, all the zeal, and all the 
energy that he is capable of, and any interests he may have himself he is 
bound to exercise to the fullest extent for the sole and exclusive benelit of 
the person for whom he is acting” : compare Beven, Negligence in Law, 
3rd ed., pp, 1 12y. 1131, n. The iiassagefrom Story, Law of Agency, s. 183, 
tli<uc referrc4l to does not appeal to conflict with the judgment above cited, 
and on general principles it would appear that he who, having special know'- 
hMlgc oi that which he is employed to do, negligently omits to use it, and 
thciH'by causes injury, is liable, notwithstanding that a person of ordinary 
skill could not have avoided causing such injury; see, however, note (/), 
p. 369, post. 

{e) iSeare v. Prentice, supra: Blair v. Assets Co., supra; Dickson v. 
Jlyqienie Institute (1910), 47 Sc, L. R. 286 ; and cases cited in note (/), 
J). 369, As to what degri‘,e of iieghgence would be an answer to an 
action by the skilled person for his fees, see Moneypennyy. BarUand {1^24), 

J A P. 353: and, see title, Contracts, Engineers, aW 

AECUI1ECX6, \'ol III., ^ 3W. ^ 
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same profession or calling (/). He will not, liowovsr, generally be 
held liable for loss resulting eitliur from a luere error of judgment 
on a dillicuU point (//) or from want of skill in performance of some 
act wliicli IS not appropriate to be jierformed by the members of his 
particular profession (h), A man should not, however, undertake 
to do a work of skill unless he is fitted for it, and it is his duty to 
know whether he is so litterl or not(/). 

636 . A jjrofessioual man is not liable for failure to use the skill 
expected fi oiii his profession wlien he is acting not in his profes- 
sional capacity, but as an aibilrator or <7»tf.si-arbitrator (A), as, for 
iuRtance, when an architect sottles a dispute between a builder and 
a building owner, or gives a certificate which under the building 
contract is conclusive evidence of work done(/). 

636 . AYhere skilled persons are employed together, but each one 
is separately engaged by the employer, each is only liable for his 
own lack of skill, but where it is part of the Hkill(‘d employment to 
engage subordinates there, may be a liability for failure to take proper 
care in engaging theiii ; thus a broker is liable to his princi])iil lor 
negligence in failing to employ a good broker where another one 
has to he employed (m) ; he may also be liable to bis princqial tor 
failing to act m accordance with the custom of the jiarticukir market 
he deals in, or for neglecting to make an enforceable contract (//), 


(/) ('haimau v, Walton (1833), 10 Bing. 57 ; Jlunier v. Caldwell (1847), 
10 Q. B. t)9 ; Jenkins v. Betham (1854), 15 C. B. 168 ; Rich v. Pterpoint 
(1862), 3 F. & F. 35. Tliose responsible for a hospital are not. however, 
Ijable lor any want of care on the part of surgeons on their staff (Hillyer 
V. ikSi Bartholomew's Hospital {Governors); [1909] 2 K. B. 820, C. A. ; com- 
pare V. Freeman (1866), 4 F. & F. 977). The statement in 

Price V. M etro])olita7i House Investment and Agency Co., Ltd. (1907), 23 
T. L. K. 630, C. A., that the duty of a skilled person was to exercise all 
the skill and knowledge he has of a particular biisineBS, all the diligence, 
zeal, and energy he is capable of (see note (d), p. 368, ante), seems rather 
an extension of the usual rule as laid down in the above cases. 

((/) Godej'roy v. Dalton (1830), 6 Bing. 460; Hart v. Frame (1839), 6 
Cl. &D Fin. 193, H. L. ; Faithfull v, Kesteven (1910), 103 L. T, 56, C. A. ; 
Purves v. Landell (1845), 12 Cl. & Fin. 91, H. L. ; compare v. Assets 
Co., [1896] A. C. 409. For the consideration of criminal responsibility for 
negligence on the pai*t of professional men, see E. v. Spencer (1867), 10 
Cox, C. C. 525 ; Pharmaceutical Society v. Wheeldon (1890), 24 Q. B. D. 683 ; 
and see title Ckiminal Law a^jd Procedure, Vol. IX., p. 585. 

(h) Pappa V. Rose (1872), L. K. 7 C. P. 32, 525, Kx. Ch. ; compare 
Jenkins v. Betham (1854), 15 C. B. 168. 

(i) Duncan v. Blundell (1820), 3 Stark. 6; Ruddock v. Lowe (1865), 
4 F. &. F. 519 ; Jones v. Fay (1865), 4 F. & F. 525 ; Dickson v. Hygienic 
hhstituU (1910), 47 Sc. L. R. 286. 

(k) See title Arbitration, Vol. I., p. 459 ; Tharsis Sulphur Co, v. Lofius 
(1872), L. R. 8 C. P. 1 (average adjuster). 

{1) Stevenson v. Watson (1879), 4 C, P. D. 148; Chambers y. Ooldihorpe, 
ResteU y. Nye, [1901] 1 E. B. 624, C. A. ; but such a certificate is not 
necessaiily conclusive as between the architect and the building owner 
{Rogers v. James (1891), 8 T. L. R. 67, C. A.; see title Building Con- 
tracts, Engineers, and Architects, VoL III., p. 210). • 

(m) Ecossaise Steamship Co. v. Lloyd, Low ds Co. (1890), 7 T. L. R. 76, C. A. 

^) Neilson v. James (1882), 9 Q. B. D. 546, C, A. ; compare Lamert 
a846), 15 M. & W, 466. 
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or for omitting any usual torni from the contract (o) ; and a patent 
agent, though not hound to ho accurately actiuainted with patent 
law, IS expected to ho familiar with tlie practice of ohtMining 
patents ; so that ignorance of decisions which have an important 
bearing on that jiractice would as a rule render him liable to a 
client injured in consequence (p). 

637. Tn ,s(une cases a shilled person may 1)0 protected if he has 
relied ou the advice of another upon whom he is jiistilied in 
re]ying( 7 ). Thus a solicitor is not liable if he acts upon the clear 
opinion and direction of an experienced counsel given upon a 
])r()porly and carefully drawn case (?)» hut it is otherwise where ho 
ought himself to have knowledge of the particular matter (n) or the 
question is one of practical procedure (u), unless indeed questions 
of doubt are involved (b). 

Suh-Sf.ct. 5.“- Xidire of Fat I Ihmandinq f>penal Cai'e. 

638. The fact that a certain state of circumstances exists may in 
some cases create a duty to take special care oven wliei*e no such 
duty would otherwise exist, and may involvfj the omjdoymeiU of 
special jirecautions (c). Thus, while no liability ordinarily attaches 
for injury resulting from a defect in an article supjdied if the article 
is not dangerous in itself, yet, if it is in a condition likely to cause 
danger id), kno^v ledge of this fact imposes on the person supplying 
it a duty to take precautions to prevent it causing injury and a 


(o) Mallough v. Barber (1815), 4 Camp. 150; compare Glamr v. Cowie 
(1813), 1 M. & S. 52. Id Smith v. Fnce (1802), 2 V. & F. 748, a firm of 
brokers, before completion, abaudoned busiuess which they had under- 
taken and were held liable; and see, generally, titles Agksoy, Vol. I., 
pp. 185 et seq. ; Stock ExcuANCrE. 

ip) Lee V. Walker (1872), L. R. 7 C. P. 121 ; and see title Patents and 
Inventions. 

(ry) lie must take care to obtain advice from, or to rely upou, an 
exjienenced person (Ecossnise Steamship Co. r. JJoi/d, Ijow tfc Co. (1890), 
7 T. L. R. 76, C. A.; and see Scholes v. Brook (1891), 63 L. T. 837 ; 
Lowrif V. Guilford (1832), 5 0. & P. 234 ; compare Bussell v. Palmer 
(1767), 2 Wils. 325 ; see Godefrop \. Ballon (1830), 6 Bing. 460 ; Bailcie v. 
Chandless (1811), 3 Camp. 17. 

(r) Kemp v. Burt (1833), 4 B. & Ad. 424 ; compare Lowry v. Guilford, 
supra ; and see, generally, titles Barristeks, Vol. IT., pp. 401 et seq. ; 
SorjciTons. 

(s) Godsfroy v. Ballon, supra, per Tindal, C.J. 

(а) PussfU V. Palmer, supra ; Baikie v, Chandless, supra ; compare 
Compton V. Chandless (1802), cited 3 Camp. 19. 

(б) Laidler v. KllioU (1825), 3 B. & C. 738. 

(c) The European (1885), 10 P. D. 99 ; compare Bnniei v. Meiropoliian 
Pail. Co. (Btrectors etc.) (1871), L. R. 5 U. L. 45, per Lord Hatherlet, 
L.(\, at pp. 56, 57; Eichardson v. Great Eastern Rau. Co. (1876), 1 C. P. D. 
.342, C. A. ; Cliff V. Midland Pnil. Co. (1870), L. R. 5 Q. B. 268. The 
question wliether there is such a duty must be determined by the light of 
the circumstances at the time when it is alleged to be broken (Cunnington 
V. Greqt Northern Rail Co. (1883), 49 L. T. 392, per Brett, M.R., at 
p. 393 (carrier delivering wrong empty casks). 

(d) Winterhoitom v. WrigU 1 1842), 10 M. & W. 109 ; Longmeid v. Holli- 
day (1851). 6 Exch. 761 ; Heaven v. Pender (1883), 11 Q. B. D. 503, C? A. 
Jt must, however, herememliered that the rule is different where articles are 
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liability for any injury which may result to the percon to whom the 2 . 

article is supplied {e). Standard 

Similarly, persons consigning goods of a dangerous character are and Degree 
l)Ound to communicate to the carrier the facts within their know- of Care 


lodge which indicate the dangerous character of the goods (/), and Ordinarily 
in cases where the carrier has neither knowledge nor means of 
knowledge of such dangerous character and is under a duty to accept Consignment 
the goods for carriage, a warranty that no special danger is involved 
in the carriage of them may be implied from the request and the 
consequent obligation to carry (g). 

639. Where a duty to take care already exists, the fact that there Increase of 
are special circumstances brought to the notice of the person under of care 
that duty, which call for special precautions, may increase the circumstances 
degree of care required to be taken (/i). Thus, while an occupier of known to the 
premises abutting on or adjoining the highw^ay is under a general 
obligation to keep the premises in a safe condition as regards mem- ^ 
hers of the public on the highway (?), the cognisance by him of some 

supplied for a particular purpose under circumstances which throw on the 
persons supplying them a duly of seeing that the articles are reasonably lit 
lor that pur])ose [HUiofl v. Hall (1885), 15 Q. B. 1). 315 (defective railway 
truck) ; Mowbray v. M erryweatker, [1895] 2 Q. B. 040, C. A. (deieclive chain 
supplied by shipowner for unloading a ship); Hawkins v Smith (1890), 

12 T. L. K. 532 (rotten sack sujiphed for unloading grain) ) ; seep. 407, post ; 
and see also title Sale of Goods. 

(«) Earl V. Lubbock, [1905] 1 K. B. 253, 258, C. A , approving dictum of 
Bowen, L.J., in Heaven v. Pender (1883), 11 Q. B B. 503, G. A. So, too, 
in the case of a contract of sale, a duty is imposed on the vendor, if theic is 
some dangerous quality in the goods sold of which ho knows, but of which 
the purchaser cannot be expected to be aware, of taking reasonable pic- 
cautious in the way of warning the purchaser that special care will be 
requisite (Clarke v. Army and Navy Co-operative Society, [1903] 1 K. B, 

155, C. A.) ; seePrewt v. Last, [1903] 2 K. B 148,0. A. ; Frost v. Ayleshniy 
Dairy Co , [1905] 1 K. B. 608, C. A. ; Jackson v. Watson db Sons, [1900] 

2 K. B 193, 0. A. ; and generally, p. 407, ; and see title Sale of Goods. 

(/) Brass v. Maitland (1856), 6 E. & 6, 470; Farrant v. Barnes (1862), 

11 C. B. (n. s.) 553 ; compare Williams v. East India Co, (1802), 3 Ea.<^t, 

192. 

(< 7 ) Acaios v. Burns (1878), 3 Ex. D 282, C. A,, as discussed and enm- 
raented on in Bamficld v. Goole and Sheffield Transport Co,, LfA , [1910] 

2 K. B. 94, C. A., by Fletcueb Moulton, L.J,, at p. 111. In the latter 
case it was held that where a consignor does not give notice to a carrier 
that the goods are dangerous he must, unless the carrier knows or ought 
to know the dangerous character of the goods, be taken impliedly to 
warrant that the goods are not dangerous, though the consignor himself 
may not be aware of their dangerous nature ; compare Sheffield Corporation 
V. Barclay, [1905] A. 0. 392. The responsibility and liability of a carrier 
in respect of dangerous goods which he has accepted for carriage is usually 
determined by special contract; see title OARiiiEBS, Vol. IV., p. 85. 

(h) Shepherd v. Midland Bail. Co, (1872), 25 L. T. 870 ; Daniel v. Metro- 
politan Bail. Co. (Directors etc.) (1871), L. B. 5 H. L. 45 ; Cooke v. Midland 
Great Western Bailway of Ireland, [ 1909] A. C. 229 ; Campbell and Cowan d; 

Co. V. Tram (1910),' 47 Sc. L. K. 475; compare Pickering v. Belfast 
Corporation (1911), 45 1. L. T. 34, 0. A. ; Lowery v. Walker, [1911] A. C. 10. 

(i) See Tarry v. Ashton (1876), 1 Q. B. D. 314; and cases cited in 
notes (a), (c), p. 399, post; compare Broggi y. Bobbins (1899), 16 T. Jj. K. 

224,0. A.; Tredway v. Machin (1904), 91 L. T, 310, C. A.; Oavaliery. 

Pope, [1906] A. 0. 428 ; Malone v. Laskey, [1907] 2 KB. 141, C. A., asto 
the liability of a landlord to persons other than the actual tenant as 



872 


Nfgligkncb. 


Sect. % condition of those premises which is a source of risk or danger (/r), 

Standard even though it be brought about by the act of a stranger (/), 

and Degree imposes on the occupier in addition the special duty of guarding 

of Care against that danger (w). Tersons using a higliway are required, 

^dmanly notice of special circumstances which enhance the 

cquire . danger involved in such use, to take such special care as a reasonably 
prudent man would take to obviate it («). The fact that persons are 
known to be in a position which may be rendered dangerous by the 
carrying out of certain operations makes it the duty of those carry- 
ing out those operations to safeguard those endangered (o)- 
Thedeprerof The degree of care incumbent upon a person who has notice of 
care requiied. demanding special care naturally varies with the extent of 
the knowledge he has of the relevant circumstances (7)). No 
liability, however, attaches where the knowledge of the circum- 
stances leads to the taking of such precautions as leave no reasonably 
probable event unforeseen and unprovided for (q). 

fiffectcd by notice of the defective state of the pretnises wliicli lie luis 
let; and see p. 1582, posi ; and titles Highways, Streets, and Hktdoes, 
Vol. XVI., p. irj3, note (//); Landlord and Tenant, Vol. XVIIF., 
pp. 504, 505. 

(A) In ShepJifrd v. Midland Kail. Co. (1872), 25 L. T. 870, it was held 
that in very Irosty weather the defendants’ servants ought to have been 
on the alert to see that water did not collect and ficoze upon tlie station 
pldtlorin ; compare O'Eeefe v. Edinburgh Corporation {idlO), 48 Sc. L. K. 50. 

(/) Hdverton v. MarrioU (1888), 69 L. T. 61, following Tarrg v. Ashton 
(1876), I Q. B. D, 314, and Barnes v. Ward (1850), 9 C. B. 302; compare 
Barler v. Uerhert, [1911J 2 K. B. 633, C. A. 

(w) Shepherd v. 3hdland Bail. Co., supra : 0*EceJe v. Edinburgh Corpora- 
tion, supra : see title Highways, Streets, and Bridges, Vol. XVI., 
p. 134; and compare Anthony v. Midland Bail. Co. (1908), 25 T. L. R, 
98 (where a train overshot the platform in a fog the duty of warning 
passengers not to alight was cast on the defendants, but was held not to 
have been neglected). 

(fi) Crudeu v. Fenthani (1799), 2 Esp. 685 (extra care in obeying rule of 
the load in fog or darkness); see title Street and Aerial T’kvi'fic; 
^7r^7/ v. 3^orth Eastern BaU. Co. and Washington Colliery Co (1883), 48 
Jj. T. 904, M'Eerhnie v. Couprr (1887), 24 Sc. L. R. 252; compare 
Sprnigeti v. Ball (1865), 4 F. & F. 473 ; see The Eurnpran (1885), 10 V. 1). 
09; compare The Europa (1850), 14 Jur. 627 ; James v. Gieat Western 
Bath Co. (1866), cited L. B. 2 C. P. 634 (duty to whistle at level crossing 
in fog) ; Andersoii v, Blackwoxl (1885), 23 Sc. L. R. 227 ; B. v. Walker 
(1824), 1 C. & P. 320; B. v, Longbottom. (m^), 3 Cox, C. C. 439. In 
Smith V. Browne (1891), 28 L. R. Ir. 1, and 3VEechnie w Couper, snpia, 
the persons injured were deaf ; unless, however, the otlic’ person Wd 
notice of their infirmity no extra precaution would be rc'.quiied. 

( 0 ) Thrussell v. Jlandyside (J888), 20 Q. B. L. .3,59; The Andalusian 
(1877), 3 P. D. 231 (launch of a vessel in a crowded river) ; and as to 
poisons injured on a level crossing, see Bogers v. Rhymney Bail. Co. (1872), 
26 Ji. T 879 ; and see pp. 377, 424, note (d), post. 

(p) Chadwick v, Trower (1839), 6 Bing. (n. c.) 1 ; Daniel v. Metropolitan 
Bail. Co. {Directors etc.) (1871), L, R. 6 H. L. 45. Where there is a 
statutory duty to maintain premises in a certain condition, nc^glect to 
ascertain whether they wore in that condition, when the means of knowing 
it existed, is Cfiuivalent to actual knowledge that they were not in that 
condition (Mersey Docks Trustees v. Gibbs (1866), L. il. I H. L. 93); and 
see title Nuisance, p. 618, post As to extra c.aro required in relation 
to animals known to he dangerous, see title Animals, Vol. L, pp, 373 
6t seq. : ahd see p. 406, post. 

(q) 3fcDowall v. Great Western Bailmy, [1903] 2 K. B. 331, C. A. ; Bos$ 
T. Jfedd^n (l$72). L. E- 7 Q. B. 661 ; Comman v, Easiem Counties Bath Co* 
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640. I ^Ivery person must be taken to know that cbildren are likely 
to meddle with wliat comes within their reach, and this knowledge 
may impose a relatively higher degree of duty to take cave on anyone 
who leaves that which may be dangerous (r), if meddled with, "in a 
place where it is probable that children will reach it, than if there was 
no such probability (s). In determining whether a higher degree of 
care is so imposed it is material to consider whether the place is one 
\Yhich children do frequent or are entitled and likely to frequent (t) , the 
purpose for which they frequent it, the age of, and means of control 
over, the children who do or may be expected to frequent it, and the 
extent to which that wdiich is left is calculated to attract children to 
meddle with it(7/). Where a child is injured owing to the neglect 
to take the higher degree of care so required it is no answer to say 
that the injured child himself or some other child caused the injury 
by his own act in meddling with the dangerous thing, since sucli 
meddling is the very thing which should have been guarded 
against (a). Similarly, where a person of full age does that whicli 
will probably afford an inducement or an opportunity for cliildreu 
to nm iiiLo danger, he is .hound to take reasonable precautions to 
prevent such inducement or opportunity resulting in danger, or to 
guard against the consequences (h), 

(18o9), 4 II. & N. 781, jteT Bramwell, B , at p. 786; Bailey v. Neal 
(1888), 6 q\ L. B. 20 (roller left securely tied); j\BGiegor v. ami 
Marnhall (1883), 10 R. (Ct. of Sess.) 725. As to the statutory duties 
imposed in respect of the employment of children generally, see title 
Invants ani> Children, Vol. XVIL, pp. 150 ct scq. 

(r) As to what is to be considered capable of being “danirerous” for 
this purpose, see Duff v. National Telephone Go., Ltd. (1880), 26 Sc L R. 
512 (barrow left chained to wall in ]ane> held to be not within the lule). 

{fi) Carmack v. Wtek and Bulieneytown School Board (1889), 16 R. (Ct. of 
Sess.) 812; Cooke v. Midland Great Western Bailway of /re tod. [1909] 
A C. 229; compare Lowery v. Walker^ [1911] A. C. 10, reversing S, C , 
11010] 1 K. B. 173, 0. A., on the facts as found by the county rouit iiidgo ; 
soe Jjoy V V7(Vand Bail. (Jo. (1875), 34 L. T. 30. Compare with these cases 
the following cases in which it was considered that there was no obliga- 
tion on the owner of property to keep his property free from perd in young 
children by iakiiig elaborate precautions : — Holland v Lanai i:shtrr Middle 
Ward Disi net Committee f [1909] S. C, 1142; Boyanv. (18S;f), 

27 Sc. h. R. 70 ; Duff v. Natioml Telephone Co., Ltd. (1889), 26 Sc. L. R. 
612; Jenkins v. Great IFcstcjn Railway, [1912] 1 K. B. 525, C. A 

(0 Angus v. Findlay (1887), 24 Sc.Ili. R. 237 (waste ground) ; Cummings 
V. Daruqaril Coal Co'. (1903), 40 Sc. L. R. 389 (owner of wasle ground, 
open through failure of road authority to fence ; held not liable) ; Morrii 
v. Caniarvon (bounty Council, [1910] 1 K. B. 159, 164 (school) ;* Jackson v. 
London County (hancil 28 T. L. R. 66 (school), aflirmed ( 19 12), 

56 S(d. ,](► 428, C. A.; and as to schools, see title Eduoatiox, Vol. XU., 
j)j). 33 el m/. 

(а) Jeicson v. Gatli (1886), 2 T. L. R. 441 (cellar flap loft open while 
piunting going on insi(le) ; IlarroU v. }Vatneij, [1898] 2 Q. B. 320, C. A. 
(rotten fence near highway), and see note {s), supra ; but whore the place 
is rend(‘red dangerous bv the act of a trespasser the occupier is not as a 
rule liable {Barker v. Herbert, [1911] 2 K. B. 633, C. A.). 

((/) King V. Ford (1816), I Stark. 421 ; compare Williams v. Eady (1893), 
10 T. L. R. 41 ; see LyneJiv. Nnrdin (1841), I Q. B. 29; Martin v, Waids 
(1887), 24 Sc. Ij. R. 6b7 ; Smith v. Martdnand Kingston^upon-Hull Corpora- 
iwn, [1911] 2 K. B. 775, C. A. As to children trespassing, see p, 391, 
post 

(б) Robinson v. (If. fl.) <£ Son (1901), 17 T. L. R, 423, C. A. j 
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Negligekok. 


Shot. s. 
Standard 
and Degree 
of Care 
0rdinaril7 
Required. 

Gratuitous 
agent, not 
professing 
skill. 

Act involving 
skill. 


When liability 
fbltaclies. 


Stjb-Seot. 6 . — Oratnitous Services. 

641. Where a person, not professing to be skilled in the particular 
matter {c)y undertakes to do an act for another, without reward, lie 
is only bound to exercise honestly that care which he, as an 
ordinarily prudent man, would exercise if acting for himself (rf). 
He is not to be held liable for a mistake, or for an error of judgment, 
which a reasonably i^rudent man might commit or for mere 
non -success (/'). 

AVliere a person skilled in a particular matter gratuitously under- 
takes to do something involving the exercise of skill, he must do it 
to the best of his skill, whicli must be such as a person skilled in 
such matters may reasonably he expected to possess {g). 

642. No one, whether skilled or not, who undertakes to render 
services or to do certain acts gratuitously, is bound to render those 
services ov to do those acts (//) ; but if ho does render or do them, 
he is under a liability, should he be guilty ot negligence in rendering 
them or in domg that which he has undertakcm to do(0- 

Such a person, too, must abide hy the terms of his undertaking (A) ; 


Shihnplon v Hertfordshire County CewnetZ (1911), KM L. T. 145, II L. As 
1o eapcR between master and servant, see title Master and Servant, 
Vol AX ,p. 131; and, as to the employment ol children in dangerous 
perlormances, see title Infants and Ohil'dren, Vol. XVII , pp. 153, 154. 
(f') See p. 367, ouic 

{d) Shiells Bltickhurne 1 lly. Bl. 158; see title Medktne and 

Pharmacy, Vol XX,, p. 331, note(/); Wilkinson v. Coverdnle (1793), I 
Esp. 75 (negligence in obtaining a fire policy ; see title Insurance, Vol. 
XVTl., p 356) ; Baer. .Veek(1889), 14 App.Cas. 55S ; Knox v. Mackmmn 
(1888), 13 App. Vas 753; Learoyd v ir/n/cic// (1887), 12 App. TaR. 727 
(trustees gratuitously undertaking trusts ; see title Trusts and Trustees) ; 
compare Speiyht v. Gaunt (1883), 9 App. Cas. 1, per Lord Blackburn, 
at p. 17 , iloffatt V. Bateman (1869), L. R. 3 P. C. IIC (master 
driving a serv^ant tor the latter’s convenience) ; Gihliny. 3f c Mullen {I S6S), 
L. R. 2 P. V. 317 (bank gratuitous bailee of plaintiff's debentures); Bullen 
V. Swat) Electric Engraving Co (1907), 23 T. L. R. 258, C. A. (gratuitous 
bailees); and see titles AcENry. Vol. I , p. 185; Bailment, Vol. 1., 
pp 531—534, 540—543. 

\€) Skiells V. Blackburne, supra; Congs v. Bernard (1703), 1 Salk. 26; 
1 Smith, L C , 11th ed. 173 ; compare Beal v. South Devon Rail Co. (1864), 
3 H. & C. 337, Ex. Ch., per CROMnoN, J., at pp. 341, 342 ; Doorman v. 
t/e?iADD<f (1854), 2 Ad. & El. 256; v. Brook (1891), 63 L. T. 837. 

if) Datlrall v. If award (1825), 4 1>. & C. 345 (failure to obtain a sufficient 
Bcciirii.y foi "money). 

{g) Wilson v. Brett (1843), 11 M. & W. 113 (a person skilled in liorso 
management undertook, gratuitously, to ride a horse in order to exhibit 
him at a sale ; owing to some w.ant of care the horse slipped, fell and was 
injurtid; ; Skiells v. Blackhvrnc. supra. A person may bo held to be skilled 
if he either expressly or im])liedly so represents himself (Whitehead v. 
(heeiham. (1825), 2 Bing. 464, Ex. (ill. ; Donaldson y. Ualdane (1840), 7 (-1. 

Pin. 762, 11 L. ; compare The Rhosina (1884), 10 P. 1). 24, 29 (harbour 
master directing, gratuitously, where a vessel was to be beached) ). 

ik) Coggs V. Bernard^ supra; EUee v. Gaiward (1793), 6 Term Rep. 143 ; 
Wilkinsou v. CorerdaU, supra ; Balfe v. West (1853), 13 C. B. 466. 

(i) Spnglif V. GavnU supra, at p. 17; see Harris v. Perry <& Co , 
[I903j J K. B. 219, (a A<; and cases cited in note (k), supra, 

(k) Bnngloe y. Mortice (1676), I Mod. Rep. 210 (where a gratuitoA 
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but if services have been gratuitously rendered on some occasions, 
negligence will not necessarily be inferred from a discontinuance 
of them on other and distinct occasions (1). 

643. A person who gratuitously lends a chattel to anolber for a 
particular use, such as a crane for lifting heavy goods (m). is 
bound to coimuunicate any defects existing in that chattel winch 
are known to liim (ii) and are relevant to the use to which it is to 
be put. 

644. There is the same duty to take care owed to a jierson 
wlio gives liis services gratuitously as would in the like circuinstaiices 
be owed to an ordinary employee (o). 

Sect. 3. — Mal/i'amiici’, Misfeasance, and Nonfeasance. 

Svii-Ri'OT. 1 ~ Malftanante. 

645. Tlui toriij malfdasjiiice indicvites iho coininissioii fiE woinn 
niiliuvfnl act ( p), and is usually applied to tliose unlawful acts, such 
as trespass, wliicli are actionable per se and do not JC(|uire exjiress 
prdof of n('{];li‘^ence or malice to make them so iq). As a fijont^iil 
mb', such an act carries with it a responsihility foi: all Iho 
cojis(‘i[iu'nces of doing it^r). 

Sub-Sect. 2.- Misfeasance and Kov/msame. 

646. The term “ iiiisfeasanco ” is used to describe the Improjier 
pertormance of some lawful act(.s): ‘‘nonfeasance ” indicates the 


bailee of a horse having the personal use of it only, was hold hable lor injury 
caused to it by being ridden by his servants); compare Camoya {Lo}d) v. 
iScHir (1840), U C. & P. 383 ; and see title Bailment, Vol. I , p. .140. 

(l) Jjoader v. London and India Docls Joint Committee (1891), 8 'J\ L. K. 
5, C. A. (duck owners voluntarily altering mooring ropes of vessels) 

(m) lUakemore Bristol and Ksceier Bail. Co. (1858), 8 E. & B. 1035; 
and see title Bailment, Vol. I., p]). 550 — 552. 

(a) Coughlin v. Cilkson, [1899] 1 Q. B. 145, C. A., approving Blakcmore 
V. Bristol and Esreier Bail. Co., supra ; and see note (h), p. 393, post. 

(o) See J)cgg v. Midland Rail. Co. (1857), 1 11. & N. 773, approved in 
Buck V. Williams (1858), 3 II. & N. 308 ; and see note (i), p. 385, post. 

(p) Wharton’s Law Lexicon, 10th ed. 

{q) See title Tort. 

(r) Clark v. Chambers (1878), 3 Q. B. D. 327, and the cases, there cited 
by CoCKBUPwN, C.J. In Elhs v. Sheffield Gas Consumers Co. (1853), 2 
K. & B. 767, persons who employed an independent contractor to do an 
unlawful act were held liable for damage resulting from it ; compare Bole 
V. Sitiinghounie amd Sheerness Bail. Co. (1861), 6 H. A N. 488. In Baterson 
V. Lindsay (1885), 23 So. L. 11. 180, blasting operations carried on near 
to the premises of another were said to be illegal, and a person injured on 
tliat other’s property recovered damages. 

(s) Wharton’s Law Lexicon, 10th ed. ; compare Newton v. Ellis (1855), 
5 E. & B. 115. For instances of misfeasance, see Victoria CorporaUon v 
Batterson, Same v. Lang, [1899] A. C. 615, P. C. (bridge rendered uusale 
by the act of defendant’s servant) ; B. v. Great North of England Bail. Co. 
0848), 9 Q. B. 316 (cutting through a highway) ; Henley v, Lyme Begis 
Corporation (1831), 6 Bing. 91 ; in error (1832), 3 B, & Ad. 77 ; Dawson 
d Co. V. Bingley Urban Council, [1911] 2 K. B. 149. C. A., per Vaughan 
Wiluams, L.J., at p. 164, “a public body will be hable if by its acts it 
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Sect. 3. 
MalfeaS' 
^nce» Mis- 
feasance, 
and Non- 
feasance, 

Application 
of the 
distinction 
between mis- 
fea'Jnii^e arifl 
uonfeaf^ucc:. 


failure or omission to perform some act which there is an oliligatloh 
to perform (<). Thus it is a misfeasance for a highway authority 
which has a duty to repair roads to remake a road and open it to 
the pu])lic with a liole in it (a), and a minfeasance to permit a road 
to become worn into a hole (h). The distinction has no application 
to the question of liability when the duty to do or not to do the 
particular act omitted or improperly performed has been estab- 
lished (c), hut the distinction between an injury arising from 
misfeasance or from mere nonfeasance has a material bearing on 
the question wh(‘ther a duty does or does not exist towards tlio 
individual injured (d). 

its hearing on negligence is limited to the cases of injury 
resulting from(l) the omission to do sotneLliing in the course of 
gratuitous services, and (2) the non-performance by public bodies 
of acts authorised by their statutoiy powei’s. 


alters tlie normal condition of something which it has a statutory duty to 
provide or maint ain and in consequence some peisoii of a class for whose 
benotil^ the statutory duty is imposed is injured.” In Hhoreditch Borom/h 
(JoufU'il V. Bull (1904), 2*L. G. R. 756, H. L., Lord Halsrdjcy, L C , was 
of opinion that m several cases what had been described as an act of 
ijonfeasaiice might on consideration by the House ol Lonis be lield to be 
acts of misleas.nicc. See, fuilher, title Highways, Sticicej.s, ani> JJkjduks, 
Vol. .XVI., p, 13;i. 

(/) Boorman v. Brown (1842), 3 Q. H. 511, 525, 526; compare Bhee v. 
Bativaul (1793), 5 Term Rep. 143. In Wharton’s Law Lexicon, 10th ed., it is 
defined as an oli'euce of oiriission. For instances of nonieasanco in addition 
to those noted in title Highways, Streets, and Lridges, Vol. XVI., 
pp. 133 et seq., see B. v. Birmingham and Gloucester Bail Co, (1843), 3 

11. 223 (failing to provide arches in accordance with statutory duties to 
connect lauds severed by the railway line : held, that tlie company could 
be indicted) ; Chapman v. Fylde Waterwonks Co., [1894J2 Q. B. 599, (J. A. 
(delendants having a duty to repair a stop-cock box in a street, held liable 
to a person injured by its being out of repair) ; Atkinson v. Newcastle 
Waierworls Co. (1877), 2 Ex. D. 441, C. A. (failure to supply water at a 
certain pressure); compare Dawson dt Co. y.Bingley Urban Council, 11911] 
2 K. B. 149, C. A. ; Glossopv. Heston and Islcworth Local Board (1879), 
12 Ch. D. 102 C. A. (failure to remedy defective system of draiuage) ; 
Coe V. Wise (1866), L. R. 1 Q. B. 711, Ex. Ch. (failure to maintain 
a sluice and a cut in accordance with the duties imposed by a drainage 
Act). 

(a) Smith (fc Co. v. West Deihy Local Board (1878), 3 C. P. D. 423 ; 
Newton v. Ellis (1855), 5 E. & B. 115; Fictou Municipality v. Geldert, 
[1893] A. C. 524, P. C. ; Torrance v. Ilford Urban District Council (1909), 
25 T. L. R.,355, 0. A. 

(b) Thompson v. Brighton Corporation, Oliver v. Horsham Local Board, 
fl894] I Q. 15. 332, C. A. ; Gibson v. Freston Corporation (1870), L. R. 5 Q. B. 
218; compare Winslowe v. Bushey Urban District Council (1908), 72 
J. P. 259, (J. A. 

' (c) Boorman v. Brown, supra : Brabant Co. v. King, [1895] A. C. 
632, P. C. ; McClelland v. Mnnehester Corporation, [1912] 1 K. B. 118; 
Vueen v. Tyler and International Commercial Co., [1891] 2 Q. B, 588, 
V. A. (where it was said that if the breach of duty — whether a mis- 
feasance or a nonfeasance — is punishable on indictment in the case of 
a private person, a corporation guilty of that breach cannot escape) ; 
compare* £. v. Birmingham ana Ghueester Bail Co. (1843), 3 Q. B. 
223 ; B. y. Great North of England Bail. Co. (1846), 9 Q. B. 315 ; and see 
title Tort. • 

id) See cases cited in note (6), supra. 
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Nonfeasance of a gratuitous undertaking does not inij^ose liability, 
misfeasance, on the contrary, does(c). 

^The failure to exercise statutory powers or to perform statutory 
duties only renders the body having such powers or duties liable 
to a civil action if the statute intended to give a right of action 
to a person injured by such failure (/). Thus it is not given 
in the case of a sanitary authority for failing to lemedy a defective 
system of drainage which it was under a statutory duty to do ( 7 ) ; 
nor, in the case of a water company, does the fact tliat penalties are 
imposed for the breach of a duty directed by statute, for example, 
that of fuinisliing a sufficient supply of water for public purposes 
at a particular pressure, enable a person injured by the failure 
to supply water to recover damages {//). On tlic other hand, where 
a duty, imposed, but not sanctioned by a penalty, to indicate the 
position of fire-plugs in the street by marks on buildings near, was 
carried out by placing such a mark so as to indicate incorrectly the 
})ositioii of a fire-plug, the defendant was held liable (i). Similarly, 
a waterwoiks company, placed under a statutory duty to ropiur 
stop-cock boxes put by it in the street, wdiicli failed to perform 
that duty, was lield lial)le for iiijury caused in conseqiumce (k ) ; 
BO, too, a drainage Act directing the maintenance of certain works (1) 
and a sttitute directing the safe maintenance of lighthouses and 
buoys in a harbour (/a), and the Railways Clauses Consolidation 
Act, 1845 (u), by ^^llich the duty to maintain a proper gate at a level 


(r) EUec v. Gntward (1793), 5 Term Hop. 143 ; and Roepp 374, 375, 

(/) MaguDe v. Liverpool Corporation, [1905J 1 K. Ih 7G7, C A ; soo 
Saunders v. llolhorn District Board of Works, [ 1895] 1 Q. 15. 01 ; Co'vUjf v. 
Newmarket Local Board, [1892] A. C. 34,5 ; Bidoii Nunlnpahly y (kldert, 
[1893] A. C. 524, P. 0.; compare Gibraltar Sanitary Commissioners v. 
Orfila (1890), 15 App. Cas, 400, P. 0. ; and see p. 422, post, and title 'J'ort. 

ig) Glossop V. IlCston and IslewoHh Local Board (1879), 12 (Mi. D. 102, 
(k A.; compare Yorkshire West Riding Council v. JJohnfuth Urban 
Sanitary Authority, [1894] 2 Q. Jl, 842, C. A. 

{h) Atkinson v. Newcastle Waterworks Co. (1877), 2 Ex. D. 441, C. A, ; 
and see p. 423, post. 

(i) Dawson ifc Co. v. Binqley Urban Council, [\dl\] 2 K. E. 110, C. A., 
roversine: S. 0. (1910), 27 M’. E. R. 46. 

(k) Chapman v. Fylde Waterworks Co., [1894] 2 Q. E. 590, C. A.; 
Osborn v. Metropolitan Water Board (1910), 102 L. T. 217 ; eompfire Rosen- 
baum V. Metropolitan Water Board (1910), 103 L. T. 281, 730, 0. A. (where 
doubt was thrown on the decision in the last-named cas**), and Bait v. 
Metropolitan Water Board, [lOllJ 2 K. 1>. 905, (k A. (wliere it was held 
that the liability in that case was on the consumer and not on’the Board, 
and that Chapman v. Fylde Waterworks Co., supra, no Iniiger applied to 
the Metropolis, since the consumer there had been giv'en a power to repair 
communication pipes in the street). 

(/) Coe V. Wise (1866), L. H. 1 Q. B. 711, Ex. CMi. In Henley v, Lyme 
Corporation (1828), 5 Bing. 91, and Lyme Regis Corporalionx. Henley 
3 B. & Ad. 77, the defendants’ charter imposed the duty of maintaining 
sea-walls, and an action lay at the suit of a person injured by nonfeasance 
of this duty. ^ 

(w) Gilbert v. Trinity House Corporation (1886), 17 Q. B. D. 795 ; com- 
pare Mersey Docks Trustees v. Gibbs (1866), L. R. 1 H. L. 93 ; «nd see 
p. 416, post, and title Waters and Watercourses. 

Jn) 8 & 9 Viet. c. 20, s. 61 ; see titles Boundaries, Fences, and Partt 

Tuw, Yob III., p. 131 ; BAinwAYS anp Cakaps. 


Sect. 3. 
Malfeas- 
ance, Mis- 
feasance, 
and Non- 
feasance. 

Tn relation to 
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(li.) failure to 
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powers or to 

perform 

statutory 

duties. 
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arl effective 
cause. 


When 
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the cfl'ectue 
cause. 


NEtiLiaBNCB. 

crossing is imposed (o), have been held to contemplate a right ol 
action to persons injured by the failure to carry out those duties. 

The wrongful exercise of statutory powfsrs or the negligent 
performance of statutory duties carries with it liability if injury 
results (/»). 

Sect. 4.— KJfectivo Caitur. 

647. Altlioiigb a ])lainiiff may be able to trace even a consc- 
(jiKMitial connection lietwr'on an injury bo has suffered and the 
negligent act or omission of anotlier, the law does not necessarily 
ntlacli liability to the jx^rson who lias been neglig(‘nt (q). Liability 
only attaches to negligence w^hicli is rather the sole efteciive cause of 
lire injury complained ot(r), or is so connected with it as to be a 
cause materially contrilRiliiig thereto (.s*). 

648. Negligence is the elT(‘ctive cause of an injury when it lias 
in fact brought about, that injury as a direct (0 and natural (a) con- 
sequence, When negligence has been established, liability follows 


(o) FarliUison v. (iaraUing and Knott End AVri/u'a//, [1010] 1 K. Ji. 615. 
{j)) Uantniovd v. tit. Faiieras Vestry (1874), L. K. 9 P. 316 ; Vieforin 
Corimraiio7h y Pai(crso}U i^ame x. Lang, [ISOOjA. C. 615, P. C. ; Lambert 
V. Lowestoft Loi poration, [1001] 1 K. B. 590; and see p. 422, post. 

(</) 6V>c (1859), 411. &N. 350; The Doughs {\BS2),ll\ D. 151. 

(\ A. ; Colib V. Gieat Western Ihil. Co, [1894] A. ('. 419; compare 
Glover v. London and i^onih Western Kail. Co. (1867), L 11. 3 Q B. 25. 

(r) Eg , Konniey Ma^sh {Lords liaili^-JnraU) v. Trinity Uouse ('Corpora- 
tion (1872), L. U. 7 Excli. 247, Ex, Ph. ; (hihsle and Cumberland lianLing 
(o. V. Bragg, [1911] I K B. 489, A. In Metiopolitan IlaiL (U). v. 
Jaehson (1877), 3 Ap]i. 193, at p 210, Lord Bt.ackbi un ([notes Lord 
Ba('on’s iiiaxirn : ‘‘ It wck* intiiutc for th(^ law to (nmsidcr the can^'s of 
caii.s(‘s and their im])iiJsjon one of another ” 

(n) Jaelson v. Metropolitan Kail. Co. (1877), 2 (\ P. D 125, 145, A. ; 
revcMsed on tlie ([iK'stion of evidence. n?(/> nom. Metropolitan Kail, To v. 
Jnvlson (1877), 3 App (\'1R 103, 198, 212. 

(/) Thus wlnlo the driver’K leaving a van Iwis been held to be tlie diicct 
cause of an lueident duo to tlie attorn [it ])y iJie van boy to drive tln^ van 
{Engelhait v. Farrant cC’ Pc, [1897] J Q. B. 240, C. A.), negligence in the 
euslody of a seal has been held not to be tlie diree.t cause of a secretary 
sf'cunng nion(W by forgiul deeds (Bunk of Ireland {Gouernor d* To ) v. 
Elans' (lianites ui Ireland (Trustees) (185.5), 5 II. L. Cas. 389) ; see also 
Gee V. Metiopohtan Kail. Co (1873), L. Pt. 8 Q. B. 161, Ex. Ph. (im- 
])roper lastoriing of railway carnage doors) ; Adams v. Laneashiie and 
y orkshire Ka d. Co. (1869), L. J{ 4 C. P. 739; Metropolitan Kail. Co. v. 
Jaelson, supra ; Cobb v. Great Western Kail. Co., supra (overcrowding of 
railway carriages), commenting upon Merchants of the Staple of England 
(Mayor cfe) v Bank of England (Governor and Co.) (1887), 21 Q. B. D. 
160, P. A.; Bounder y. North Eastern Kail. Po., [1892] 1 Q. B. 385; Ke 
landed Serviee Po., Johnston's ( laim (1871), 6 (''h. App. 212 (no connection 
l)etwc«'n bank’s negligence and costs of litigation between client and other 
pari ies). 

(a) I'lnis it is a natural consequence of lightening cattle that they 
slioiiKl wildly rush to their oun destruction (Sneesby v. Lancashire and 
Yorkshire Kail. Po. (1875), 1 Q. B. D. 42, C. A.), while it is not a natural 
consequence of negligently washing a van in the street that the water should 
freeze and become dangerous owing to a defective drain (Sharp v. Bowell 
(1872), L. K. 7 0. P. 253) ; see Pearson v. Cox (1877), 2 C. P. D. 369, C. A. ; 
Waluorth v. Barton (1869), 8 W. B. 190 ; ScMVs Trustees v. Moss (1889), 
87 L- K, 30; Kobinson v. KeiiVs TTUsie^s (1900), 37 Sc. L. R* 7Wi 
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for all the consequences which are in fact the direct and natural 
outcome of it whether the injury is a conse quence that was Effective 
foreseen or not U‘), Cause. 


A negligent act may be the effective cause of an injury tljough it 
he not proximate in time (d), if it is the particular incident in a necepsarily 
chain of events which has in fact led to the injury that is, if it P^‘’ximatL' m 
is the real cause of a subse([uont accident (/) ; and where an 
original negligent act has placed another in such a position that, loUowecrh^ ^ 
while conducting himself as a reasonable and prudent man would piaintm’s! ‘ 
under the difliculties so brought upon him, he in fact makes a nns- 
take, the original negligent act still is the cause of the con- 
sequent injury (</). But tlje mere fact that a careless act is in the 
same chain of events as an accident does not entail liability unless 


compare examples in Lord IlALSBunr’s judgment in Jirlnion^, Ijd y. 
Turveyt [1905] A. C. 230, 233 (a case under the Workmen’s Compensaliori 
Act, 1897 (00 & 61 Viet. c. 37) ; see title Master Servant, Vol XX . 

p. 162). 

ib) Other examples of tlie general proposition than those chedin notes (t) 
and (a), ]>. 378, tnile, are llolhach v. Warner (Jri23), Oro. Jac. 665; Uoulh v. 
WUaon (1817), 1 B. & Aid. 59 ; Powell v. Salisbury (1828), 2 Y. & .1. 391 ; 
Leev. Riley (1865), 18 C. B. (n. s.) 722 (all of’ which cases deal with 
injuries to horses, in w^hich the proximate cause was the neglect of proptT 
feneiug); see title BotiNOAUiES, Fences, and Pakit Walls, VoJ 111., 
p. 131. 

(c) Smith V. London and South Western Rail. Co. (1870), L R. 6 0. P. 1 1, 
Kx. Ch. (w'here the leaving of dried grass near the railw’ay line was the 
proximate cause ol the huriiing of a cottage a considerable distanei* away), 
in wliieli ease a diclmn in Blyth v. Btrmingha7n Waierworks Co. (1856), 11 
Excli. 781, of Bramwell, B., at p. 785, js explained m the. sense of the 
text, supra; (VCorman v. (yOorman, [1903] 2 1. R. 573 (plaiutilf thrown 
from his horse which had been stung by defendant’s bees) 

{d) Romney Marsh {Lords Bailiff-Jurats) v. Trinity House Corporation 
(1872), L. R. 7 Exch. 247, Ex. ('h. (a grounded vessel eventually driven 
against and damaging a sea-wall); Davis v. Garrett (1830), 6 Biiig. 716 
(where a vessel while deviating irom its course was run ashore to loss and 
damage of cargo); Sneesby v. Lancashire and Yorlcslivie Rail. Co. (1875), 
1 Q. B I). 42, C. A. ; compare McIntyre v. Gallagher (1883), 21 Sc. L. R. 
68. Particular importance attaches to the statement in the text, supra, 
that an elTectivo cause need not be proximate in point of time, owing 
to the tact that the distinction between that which is and that w hich 
is not to 1)6 considered a cause is often stated as a distinction between 
that which is proximate and that which is remote: Cavsa proxima non 
remold spectaiur. The w'ord “ proxima ” here, or the words “ imnjediat(‘ ” 
or “direct,” which are soinotimes used, must be taken as e()ui valent to 
I, he contrary of remota, and as meaning without the intervonaon of some 
other fact which breaks the sequence from the alleged cause to ihe clTect, 
See, further, titles SinrpiNG and Navigation ; Tout. 

(ff) See cases cited in note (d), supra ; Smithy. London and South ire«/crn 
Bail. Co.y supra ; Gilbertson v. Richardson (1848), 5 (\ B. 502 (a carriage 
collision) ; Bill v. New River Co. (1868), 9 B. & S. 303 (horses, frightened by 
wrongful act, falling into an excavation) ; Harris v. Mobbs (1878), 3 Ex 1). 
268 (horse frightened by an obstruction); Ualestrap v. Gregory, |1895] 
1 Q. B. 661 (whore a mare which strayed onto a cricket field was driven 
back by the players and having tried to jump the fence was injured ; the 
effective cause of the injury was the negligence in leaving open^the gate 
through which she strayed). 

if) Peterson v. BlacJchurn Corporation (1892), 9 T. L. R. 66, C. A. 

* (g) The George and Richard {lSll),h. R.3 A.&E.466; TheOity of Lincoln 
(1889), 16 P. 1). 16, C. A. ; compare Scott v. Shepherd (1773), 3 Wile. 403; 
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m 

Sect. 4. the act has m fact bron^ht about the ncciJent (h) : it mfty be the 
Effective plaintiff’s own negligence which is the real cause of his injury (i). 
Cause. Although in fact negligence has caused an accident, there inay 
possibly be a good defence if it can be established that the plaintiff’s 
injury must necessarily have happened with or without the defen- 
dant’s negligence (/**)> but it will not avail to prove that the injury 
might have hajipened without the defendant’s negligence (0- Iho- 
vided the debiiidant’s default is actively continuing, it may, and 
if the acA'ldent w'oiild otherwise not have happene(l, it will, still 
be the etltjclive cause of injury (m). 

Act (»r 649. So long as th(‘re is a direct chain of causation between a 

mterverHjon uoghgont act and an injury, prinui facie be who is guiUy of the 
oti ir pAity. jj, responsible (w). uiid he Cannot shelter himself bebiiul 

the negligence of a third party (o) ; but sucli an intervention may in 
some circumstances remove from an act of negligence its responsi- 
bility for a consequent injury. Wliat has been called the conscious 
act of another volition (p) may remove liability from one wlio lias 

1 Siuhh, L. C., nth ed., 454; Bomney Marsh {Lords 1 in iliff -Jurats) v* 
Trinity House Corporation (1872), L. K. 7 Exch. 247, Ex. Oli. 

(h) BaiUeit v. Baker (1864), 3 II. & C. 153 (obstruction left in navigable 
river had, at the time of the accident, been so altered by a new owner that 
it was not the defendant’s negligence that was the effective or proxiuiate 
cause) ; The Douglas (IHS2),1 P. I). 151, 0. A. (where an abandoned wreck 
did i be damage, but quite apart from the defendant’s negligence) ; com- 
pare Milne v. Smith (1814), 2 Dow, 390, H. L. In Walker v. Goe (1859), 
4 11. & N. 350, Ex. Ch., the defendant’s negligence (namely, not giving 
notice of necessary repairs to property) was a continuing delault, but 
was not the effective cause of the injury. See also Holmes v. Mather 
(1875), L. 11. 10 Exch. 261 ; Spaight v. Tedcastle (1881), 6 App. Cas. 217 ; 
Jones v. Lee (1911), 28 T. L. K. 92 (horse straying on highway); Hllis v. 
Banyard (1912), 28 T. L. li. 122, C. A. 

(ij Flower v. Adam (1810), 2 Taunt. 314; The George and Eicliard 
(1871), L P. 3 A. & E. 466; Walker v. Midland Rail. Co. (1886), 2 
T. L. R. 450, II. L. ; compare Barker v. Herbert, [191 IJ 2 K. B. 633, C. A. ; 
and see pp. 445 et seq,, post. 

(A) Davis V. Garrett (1830), 6 Bing. 716, 

(?) Ibid., per Tindal, C.J., at p. 724. 

(m) Ibid. ;Sne€8byy. Lancashire and Yorkshire Rail. Co, (1875), I Q. B. D. 
42, C. A. ; compare Marshall v. Caledonian Rail. Co. (1899), 36 Sc. Jj. It. 
845 ; Hill V. New River Co. (1868), 9 B. & S. 303. 

(n) Shoreditch Borough Council v. BvU (1904), 2 L. 0. R. 75G, II. L. ; 
see especiaUy the judgment of Collins, M.R., in S. C., 19 T. L. R. 64, 
0. A., the reasoning of which was approved by Lord Halsbuky, L.()., in 
the House ef Lords, in 2 L. G. R., at p. 759 ; compare Dawson d; Co. v. 
Bingley Urban Council, [1911] 2 K. B. 149, C, A. 

(o) Ri^hy V. Hewitt (1850), 5 Exch. 240; Clark v. Chambers (.1878), 3 
Q. B. D. 327 (where responsibility for having placed a dangerous obstruction 
in a road was not removed from defendant although the danger had been 
increased by a stranger). Where the evidence points only to negligence by 
a third party, the defendant is not liable (Latch v, Rumner Rail. Co. (1868), 
27 L. J. (BX.) 165). 

• (p) McDowall V, Great Western Railway, [1903] 2 K. B. 331, C. A. ; 
compare dwtum of Willes, J., in R. v. Marknss (1864), 4 P. & F. 366, at 
p. 369 ;^ommion Natural Gas Co., Ltd. v. ColHm and Perkins, [1909] 
A. C- 640, 647, P. C. ; “ for against such conscious act of volition no 
precaution can really avail.’* The difference between such a conscious 
act and a negligent aet is illustrated in the judgment of the court lb 
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been previously negligent if it is proved that in fact that conscious 
act was the real cause which brought the injury about (7), but not 
if it is left in doubt whether such conscious act was the real 
cause or not, nor if such a conscious act was one of the possible 
events which there was a duty on the part of the negligent person 
to guard against (r). The intervention of another does not 
avoid the liability for a negligent act when the negligent act has 
jilaced that other in such a position that he could only reasonably 
have acted in the way in which he did act(s); and, so long as the 
consequence coinidained of is tlie natural and direct outcome of 
the original negligences, the interference of another, however wrong- 
fully (0, or even criniinally (^0, the latter may have ach'd, does not 
affect tlie liability (a). 


Sullivan v. Vrml, 111)04] 2 I. R. 1117, 356, (J. A., in wliicli a loaded gun 
Laving been negligiintly left about, the man who so lelt it was held liable 
lor an accident caused by the trigger being pulled even by another’s care- 
lessness, but would not have been held liable if the trigger had been 
dcliberalely pulled by another. 

(q) (Compare It v. Ledger (1802), 2 & F. 857, 858, n. 

(r) Lynch v. Nurdin (1841), 1 Q. B. 29; Illidye v. Ooodwin (1831), 5 
C. & P. 190; Ilugfies v. Macfie, Abbott v. Macfie (1863), 2 II. & (3. 744; 
llanuion v. Great Northern Nail. Co. (1864), 3 II. & C. 231 ; UiU v. New 
lliver Co. (1868), 9B. & S. 303 ; Burrows v. March Gas and Coke Co. (18V2), 
L. K. 7 Exch. 96, Ex. Ch. j Collins v. Middle Level Commissioners (I860), 
L. R. 4 C. P. 279 ; Daniel v. Metropolitan Itail. Co. {Directors etc.) (1871), 
L li. 6 II. L. 45; (Jlark v. Chambers (1878), 3 Q. B. D. 327 ; Engelhait v. 
Farrani CV>., [1897] 1 Q. B, 240, 0. A. ; Bull v. Shoreditch Corporation 
(1902), 19 T. L. R. ‘64, 0, A. ; De la here v. Pearson, Ltd., [1907] 1 
K. B. 483 ; allirincd, [1908] 1 K. B, 280, C. A.; Baker v. Snell, [1908] 2 
K B 352; compare Daniels v. Potter (1830), 4 C. &; P. 262; Sharp v. 
Powell (1872), L. R. 7 C. P. 253; McDowall v. Great Western Failway, 
[1903] 2 K. B. 331, 0. A. 

(«) Scott V. Shepherd (1773), 3 Wils. 403 ; Clark v. Chambers, supra. 

(t) Harrison v. Great Northern Fail. Co., supra (the defective banking 
of a cut still the proximate cause, although the wrongful act of a third 
party caused a wholly unexpexsted rush of water) ; compare Engelhart v. 
Farrant d Co., supra ; and distinguish A7y Brewery Co. v. Pontypridd Urban 
District Council (1903), 68 J. P. 3, C. A. ; Box v. Jiihh (1879), 4 Ex. T). 
76 (cases in which the wrongful acts of third parties, and their acts only, 
were to blame for plaintiff’s injuries) ; see also Murphy v. Great Northern 
Fail. Co., [1897] 2 1. R. 301 ; Barker v. E&ibert, [1911] 2 K. B. 633, 646, 
647, C. A. (a case of nuisance). 

(m) De la BereY. Pearson, Ltd., supra negligence in recommending 

a stockbroker resulted in the plaintiff being swindled), distinguishing 
Baxendale v. Bennett {IHIS), 3 Q. B. D. 625, C. A. (in which case defendant’s 
negligence was not the proximate cause) ; Marshall v. Cakdonian Fail, 
Co, (1899), 36 Sc. L. R. 845 (where defendants’ negligence led to a 
robbery). 

(a) Collins v. Middle Level Commissioners, supra (damage caused by 
defective banking of a cut which remained the effective cause, although 
a third party had interfered with precautions that the plaintiff had 
taken to protect liimself) ; Paterson v. Blackburn Corporation (1892), 9 
T. L. R. 55, C. A. (defendants in removing a gas-meter left a projecting 
pipe which a third party broke, making defendants responsible lor the 
explosion that occurred) ; Illidge v. Ooodwin, supra (unattended horse 
and cart interfered with by a third person) ; Byrne v. Wilson^ (1862), 
15 1. C. L. R. 332 (a person upset out of a vehicle into a lock and drowned 
by the action of the look-keeper) ; compare Elleman Lines, Ltd. y. Clyds 
Jfavigaiion TfuUees (1910), 48 Sc. R> 44, 
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Effective 
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EOiictive 

Cause. 

Act of two or 
more parties. 


Genoral npli’ 
and duly ol 
owner and 
oeciipiei. 


Liability of 
owner to 
tenant. 


NegligbInce. 

An accident may have been brought about by the negligence 
ot two or more parties. In such case, if all are equally to blame, 
they are all equally liable, and, except in Admiralty cases (J>), any 
of them can be made wholly to compensate the plaintiff (c). The 
negligence of each party is equally an effective cause, and without 
each one 8 negligence the accident would not have happened (t/). 


Part II. Negligence in Regard to Property. 

Skot. 1. — In Uecfanl to Vartirular Parties. 

Suji-SEeT. 1 . — Gpneral (fhaerratwns. 

660 . Tlie owner or occupier of land or buildings (c) has a right to 
use it or them in the natural and ordinary course unless in so doing 
he interferes \>ith some right recognised hy law or arising from con- 
tract (/). Such interference may be a nuisance (//), a tres])ass (h), 
an interference with an easement (ih a breach of contrnct (/.), or it 
may he a negligent user of the property resulting in injury to a 
person to whom a duty to take care is owed. 

651 . As between the owner of premises and his tenant, apart 
from some special agreement, an owner who lets premises in a 
dangerous condition and wdio is under no obligation to repair, is not 
lial)ie for injuries, sustained either by the tenant, his family, his 
servaTits, guests, or customers, which are due to the defective con- 
diLion of the premises {/). Even where he has contracted to do the 

(h) In those cases there may be a contribution between the guilty 
]»aities; see title SmiTixo and Navigation; and. for the rule as to 
division of loss, sec Maiitime Conventions Act, JOIl (1 A’. 2 (leo. 5, c. 57), 
s, 1 ; Thu EotiPha, [ 1912] V. 109. But the common lawrnb^ applies except 
in a case of collision between two ships which are both at fault {The 
Scacomhe, The Devonshire. [19121 P. 21, 0. A ). 

(c) Eiqb}^ V. Hewitt (1850), 5 Exch. 240; Greenland v. Chaplin (1850), 
5 l^xch. 243 ; Burrows v. Hurch Gas Co. (1870), L. R. 5 Exeh. 67 ; Devlin v. 
Belfast Corporation, [1907J 2 I. R. 437,0. A. ; compare Smith v. Dobson 
(1841), 3 Man. & (b 59. 

(d) Devlin v. Belfast Corporation, supra, 

(c) In Beedie v. London and ^orlh Weskrn Hail Co.. Hobbit v. Same 
(1S49), 4 Exch. 244, it was said that there was no distinction between 
injuries from the careless management of an animal or other personal 
clialtel and those resulting from tlie negligent maiiagoment of fixed real 
property. .It is, however, more convenient to deal with them separately. 
As to liability for injuries of the former nature, 8('e p. 405, post. 

if) IVilson V. Waddell (1877), 2 App. Cas. 95; Quarman v. Burnett 
(IvSlO), () M. & W. 499, 510 ; Rytands v. FleUdier (1S68), L. R. 3 H. L, 330 ; 
c(jrii})are NieJiols v. Marsland (1876), 2 Ex. D. 1, C. A.; Thomas v. 
Birmingham Canal Co, (1879), 49 L. J. (q. b.) 851. 

(q) See Robbins v, Jones (1863), 15 0. B. (N. s.) 221 ; St. Helens Smelting 
Co. V. Tipping (1865), 11 11. L. Oas. 642 ; title Nuisance, pp. 524 et seq.^ 
post. 

{h) See title Trespass. 

(i) See title Easements and Profits a Prendre, Vol. XL, p. 330. 

{k) Sell title Landlord and Tenant, Vol. XVIIl., pp. 501 et seq. 

(1) Cavalier v. Pope, [1906J A. 0. 428, approving Robbins v. Jones, supra ; 
Korris V. (1885), Cub & El. 570; Hart v. Windsor (18 3), t2 

M. VV. 68; Ream v. Cadogam [Bari) (1851), 10 C. B. 591 ; see :\Ialon$ 
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repairs he is not liable to any person other than the tenant for any 
injury (/??) unless he has retained control over that part of the 
])reraises wliere the accident occurred (w). Where there is a con- 
tract to repair and the tenant is injured because of the landlord’s 
neglect to perform it, the tenant's remedy is upon the contract (o), 
and oven tlien tlie landlord is not liable if he was ignorant of the 
defect com])lained of (p), or if the tenant knew of the danger and 
elected to run the risk (7). 

V. Tjiisl-ey, |1907J 2 K. E. 141, C. A. ; compare Kennedy v. Bruce, [19071 
S. C. 840, where Cavalier v. Pope, [1906JA. C. 428, was distinguished, 
apparentJy becauso of the difToience between English and Scottish 
law. Under the Housing of (he Working Classes Act, 1890 (53 & ■ 4 Viet. 
0 . 70), s. 75, the IToiising ol the Working Classes Act, 1903 (3 Edw. 7, c. 39), 
s. 12, and the Housing, Town rianiiing, etc. Act, 1909 (9 Edw. 7, c. 44), s. 1 4, 
a landlord of jiremises who lets a house or part ot a liouso for haldtation hy 
persons of the working class is subject to tlie implied condition (hat, at the 
cominenceinont of the holding, tlie house is in all respects reasonably ht 
for human habita(ion ; see title liANDLoim and Tenant, Vol XVI 11., 
j)]) 503 , 504. A sinnlar provision in the now repealed Housing of tbe 
Working Classes Act, 1885 (48 & 49 Vict. c. 72), s. 12, w^as held to entitle a 
tenant to lecover Irom the landlord in respect of injuries sustained by his 
w’lf in consequence of the defective state of repair of the premises ( Walker 
V. Jlohhs Co. (1889), 23 Q. B. D. 458; see title Public IIealtu and 
Local Administrvtton). Where a landlord lets premises furnish .d. or 
jiartly furnished, a term is implied that the house or furniture is tit for 
tlic purpose tor which it w\as to be used (Umith v. Marrahle (1843), 11 
M h W. 5; Wilson Y, FHnch Ifnttoji (1877), 2 Ex. 1). 330: but see Hint 
V. (1843), 12 M. & W. 68, 86, 87; and see title Landlokd and 

Ten vnt, Vol. XVI ff , p 569; see also title Bailment, Vol. I., p. 550), but 
not that it. remains so during the. term (Sarson v. Boberfs, [1895] 2 Q. 11. 
395, C. A.), and no such term is implied m ordinary leases ot houses, lauds 
or warehouses ( Manchester Bonded Warehouse Co. v. (Jarr (1880), 5 0. P. 1). 
507 ; see title Landlord and Tenant, Vol XVllI , p. 481) ; where land 
is let lor ])astunng cattle there is no implied condition that it shall ho 
reasonably fit lor that purpose {Suiion v. Temple (1843), 12 M. & W. 52 ; 
Hart V. li'mdsor, supra ; see title Landlord and Tenant, Vol XVI H , 
pp. 481, 501). As to liability for a nuisance begun before and eoiitiiimul 
dining a lenaney, see Kosewell v. Prior (1702), 2 Salk. 460; Thomson v. 
Gibson (1841), 7 M. & W. 456 ; and see title Nuisance, pp. 531, 533, 555, 556, 
560, post. 

(m) Thus in Cavalier v. Pope, supra, and Cameron v. Yoiiuei, |190H| 
A C. 176, the plaiiititTs Avere held to bo not entitled to recover on the 
giouml that they Avere stiangers to the contract. In Maloney. Jjaskey, 
[1907) 2 K., B 1 11, C. A , there was a similar decision in the case ol a 
licensee of the tenant where the landlord, not being under any covenant 
to repair, voluntarily did repairs, the execution of which was found to be 
negligent. As to the duty to licensees, see, further, p 391, post. 

{n) Miller Y. Hancocl, ‘[1893] 2 Q. B. 177, 0. A.; McManus v. Armour 
(1901), 38 Sc. L. R. 791 ; compare Mills v. TemplcAVest (1885), 1 T. L. It. 
503; llnggett v. Miers, [1908] 2 Iv. B. 278, C, A.; Powell v. Thorndike 
(1910), 102 L. T. 600; see Hargroves, Aronson & Co. v. HaHopp, (1905J 
] K. B. 472 ; Grant y. M'Olnfferh/ (1906), 44 Sc. L. K. 179 ; M' Martin v. 
Ilannajf (1872), 10 Maeph. (CT. of Sess.) 411. Such control is primd faeie 
in the tenant or occupier {Bussell v. Shenton (1842), 3 Q. B. 449 ; IJodley 
V. Taylor (1865), L. R. 1 C. P. 63) ; and see title Landlord and Tenant, 
Vol. XV 111., p. .505. 

( 0 ) Bobbins v. Jones (1863). 15 C. B. (n. s.) 221, per Erle, C.J., at p. 240 ; 
IltiH V. Windsor (1843), 12 M. & W. 68. 

(p) Tredway v. Machm (1904), 20 T. L. R. 726, C. A. ; compare Broggi 

§ (j) For note ( 7 ) sec next page. 
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NtXiUOENCE. 


Smt. 1. 652. Whore a stranger is iiijured hy reason of the defective 

In Regard to condition of premises whicli are let to a tenant, ])rimd facie, the 
Particular occupier, and not the ovner, of the promises is lialile(j’). The 
Parties, latter, however, may become liable to the stranger in the following 
Liability of Waj’S : — 

owner to (1) Wliere ho has umlcrlaken to do the repairs at UiO premiscB in 

atranger. question, ajid for this purpose has a partial control of tliose premises, 
and an injury is caused to a passer-by (<?). 

(‘2) Where ho is guilty of misfeasance and, in con'^oquonce of 
that misfeasance, injury is caused to some person to 'stlioni, under the 
eircimistiincos,a duty to take care is owed by tlie owner (u). Such a 


V Eohina (1899), 15 T. L. R. 224, C. A. ; Mat}n€fion''s Tutor v. uiikmnv'fi 
Tru teen (1909), 47 Sc. L. R. o6, and see title L-vndloru and Tenant, 
VoJ. XVIII., pp. 505, 612. 

(q) Cavalier v. Pope, [1906] A. C. 428; compare Drincoll v. Partick Burgh 
Cowmis^ioners (1900), 37 Sc. L. R. 274. 

(r) Chectham v. Hamvson (1791), 4 Term Rep. 318, followed in Bussell 

V. Shevton (1842), 3 Q. B.449; B. v. irn/fi* (1703), I Salk. 357 ; Pagne v. 
Bogers 2 lly. Bl. 349; compare Sly v. Bdgle.y (1806), 6 Esp. 6; 

Couplaiid V. llardinghom (1813), 3 Camp. 398 ; 7>e Boos v. Colltird (1892), S 
T. L. R. 338 ; and see title Landlord and Tenant, Vol XVII L,p. 504. It 
is sometimcK a doubtful question whether the landlord has resumed 
jjosyesftion of the premises ; see Jarvis v. Dean (1826), 3 Bing. 417 ; 
J*nf/c V. Jlairhett (1846), 8 Q. B. 187, 593. In Bishop v. Bedford 
Chtmty Ttusiees (1859), 1 E. & E. 697, a child ’was injured by ialling 
through a graiing over an area. Tlio building had been leased by the 
diifcmiants, and the lessee had sublet the premises in separate Jioldings, 
but had retained possession of the area. The lessee became bankrupt, 
and the deiciidants called on the sub-tenants to pay rents dii'C(‘t to them, 
l)ut it was held that the defendants had not by so doing cxciciscd Iheir 
j)owcr of re-entry, and until they did so tliey were not in oecujiatioti of tho 
area, and consequently were not liable. The question of liability wliorn 
the tenancy is by the week is discussed in Bowen v. Andeison, [1894] 1 
Q. B. 164; and see title Landlord and Tenant, Vol. XVIll , pp 439, 
note (o), 505, note (c) ; and see note {1), p. 382, ante. 

(^*) Cavalier v. Pope, [1905] 2 K. B. 757, C. A., per Collins, M.K., at 
p. 762 ; Maihieson's Tutor v. Aikman'i Trustees, supra ; <!ompare Payne 
V. llogers, supra ; Nelson v. Liverpool Brewery Co. (1877), 2 C. P. 1). 31 1 ; 
but hcc remarks on this case m note (1), iw/ru ; and see title Landlord 
AND Tenant, Vol XVIIL, p. 501. 

(0 Lane v. Cos, [1897 1 1 Q. B 415, C. A., per Lord Esifek, M.R., at 
p. 417. In Nelson v. Liverpool Brewery Co., supra, it was stated that 
liability can be created “in the case of misfeasance by the landlord, as lor 
instance where ho lets premise.^ m a ruinous condition.” This dictum was 
unn/'cessary for the decision of the case and, unqualified, is not in accord- 
ance with the earlier authorities, such as Pretty v. Bickmore ( 1873), L R. 8 
(M*. 401, approved in Gwinncllw Earner (ISl 6), L. K. lOC.P. 658; and with 
the later cases of Lane v. Cox, supra, and Coppx. Aldridge (D Co. (1896), 1 1 
T. h. K. 41 j ; although it is supported to some extent by Todd v. FligM 
( I860), 90. B. (N. s.) 377 ; Sandjordv. Clarke(mS), 21 Q. B. D. 398 ; Bowen 
V. Anderson, [1894] 1 Q. B. 164 ; 3PManu8 v. Amowr(190J), 38 Sc. L. R. 
791 ; and as to cases where misleasauce was alleged to have caused a 
nuisance, see, further, title X uisance, pp. 515, 530, post. As to cases whore 
the injuiy arises after a change of ownership, from acts done before the 
change.^^ee Granville v. Low Beechbum Coal Co., [1807] 2 Q. B. 165 ; Ball 
V. Norfolk {Duke), [I900j 2 Ch. 493. 

{a) lane y, Cox, supra, per Lord Esmpu, M.R,, at p. 417, • 
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duty is owed to a neighbouring owner (h) or to a person on the i. 

highway adjoining sucli premises (^;). In Regard to 

663. A landlord who lets land for purposes which may involve Parties. 

danger to persons coming on to it will fiot necessarily eHca])(i 

liability, unless the letting is a hand flih- coiitrjict of tenancy which 
resulLb ill the tcmant and not the landlord being in occupation of * 
the premises where tiie dangts’ is encountered (d). 

Hhb-Skl'T. ‘2. - Duty tu liirilivi, 

654. TIk' tcn’m “invitee” (c) is ajiplind to persons (other than more Tnvitcea 
volunteers (./*) or bare licensees (g), guests {li), servants (i), or ix^rsoiis 


(^) TiM V. Flight ( 1800 ), 0 C. B. (n. s ) 377 ; and soc p. 395, post 

(<■) Ciamlg v. Jubher ( 1804 ), 5 B. & S. 78 (reversed on another point 
( 1805 ), ‘J B. S. 15 . Ex. Cli.); lloweti v. A)ulerson, [ 1 S 94 J 1 Q. 1 >. 104 ; 
Milh V. TiinpleAVest ( 1885 ), J T. L. li. 503 ; and see titles Hiouways, 
STRKr/rs, ANJi Brttjges, Vol. XVI. , p. 153 ; Landlord and Tenant, 
Vol Will., pp. 504 , 505 . 

[d) Glass V. Paisle\j Itace (Committee (1902), 40 Sc. L. R. 17 ; comparo 
J*hilips V. Humber (1904), 41 »So. L. R. 626 (where the duty upon a person 
1(4 ting premises for a shooting eallery was held to be to see that persons 
ivaoi’ting to it were not exposed to unusual risks, and that the premises 
weie reasonably safe for use as a shooting gallery). For the consideration 
of the case in which a landlord or occupier may escape liability by employ- 
ing an indeiKuidont contractor, see p. 471, post As to cases where the 
laiidJord lets land for a purpose which in the ordinary course results in a 
nuisance, see Harris v. James (1876), 45 L. J. ((^. b ) 545; title Nuisance, 
pp 525 el seq , 531, 556, 557, post 

(c) This deliiiition is substantially that given in Indermaur v. Hamen 
(1800), L. R. 1 C. 1*. 274, by Willes, J., at p, 288 ; affirmed (1807), L. R. 2 
i\ P. 3 1 1, Ex. Cb. ; compare White v. Fmnce (1877), 2 C. P. D. 308, The term 
iwS somctiines u.sed as synonymous with “ licensee ” as distinguished from 
a “ bale ” or “ mere ” licensee ; see Holmes v. North Eastern Bad. Vo. (1869), 
L. R. 4 Exch. 254, 258, per ChiANNELL, B. ; and see note (^), p. 386, post 

(/) A volunteer is a person who, without being under a paid contract of 
service, associates himself with the servant of another in the performance of 
that SCI vaiit ’s work (Po//cr v. FaaWwr (1861), 1 B. & S 800, Ex. Ch ), or who 
]Mits himsell under the c-ontrol of an employer to act in the capmuty o1 servant 
{Johnson v Lindsay dt (Jo., [ISOIJ A. V. 371, 377, disapproving Woodhead 
V. Gatiness Minetal (Jo. (1877), 4 R. (C-t, of Sess.) 469). He does not cease to 
be a volunteer by reason of liaving given assistance at tlie request of a 
workman of the employer Avhose work he lias helped at {Potter v, Fanlhner^ 
supra ; approved in Lnnnie v. Glasgow and South Western Rail. Go (1906), 
43 Sc. L. U. 372, following M* Ewan y. Edinburgh and IHsir let Tramways Co. 
(1899), 6 Sc.ots Law Tiint^s, 400). A volunteer must, however,^ be dLstin- 
giiished from a person wdio, although assistmg to do work which is properly 
( he work of t he defendants, is at the same time doing so in his own interests, 
or from one who is on tlie premises of another, with the latter’s consent, 
engaged in a transaction of common interest to both {Wright v. London arul 
Norik \Ve8temBatLCo.{]S:6), L. R. 10 Q. B. 298; affirmed (1876), 1 Q. B.D. 
252, C. A., following Holmes v. North Eastern Rail. Co. (1869), ]j. R. 4 
ExcL. 254 ; affirmed (1871), L, R. 6 Exch. 123, Ex. Ch.). Similarly, where the 
S(M'vant of a master gives assistance to the defendant to expedite delivery 
of his master’s goods, he is not a volunteer, the rea-sou being that there is a 
common interest (Holmes v. North Eastt^ Rail, (-o., supra ; Wyllie v. 
Cakdmian Rail To, (1871), 9 Maeph. (Ot. of S^kass.) 463). It has btfeu held 

* (3). (1). {») For notes (</), (h), and (f), see next page. 
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NEOLlGKNrE. 


Skct. 1. ulioso einploYino.Tit is of snc'li of a kind that danpjer may ho takon 
In Regard to to havo hoen actually l>ai {gained for) who ^o on to ])Huiiisi‘s u])on 
Particular l)usiness which concerns tlio occu])ier and u])Ou his invitation, either 
Par^s. express (A) or implied (/). 

Invitee All invitee differs h-om a bare licensee in that tho latter has 

distinguished merely permission to he on the jireniises and is not there by iiivita- 
hceiiber^ tion or on lawful business of interest to both ])arties(m). 


that a passer-hy, w'hd was casnaJly a]>peal(‘.d to by a workman for infor- 
mation as to wliicli of two mains in a higinvay was the gas mam, and w’lio 
in order to indieatii it got into the. trench and was injured, did not heroine a 
volunteer {Clevehmd v. twiner (1864), 16 L \ B. (n. s ) 309). In 
V. O'Connor d: >Son(1887), 2:2 L. R. Ir. 467, C. A., the ]>laintiff, alter buying 
some ie.lt, Avent to the deiendantV Jolt to iiispeet jl, and while assisting 
the delendant’s servant to unroll it, fell horn the lofi, wiiieh w'as unsafe: 
held that he was a volunteei or a mere lieensoe ; l>ut aemhlr, iho ease 
might liave btvii otherwise if he had been insp^-ctnig before ]Mireli 4 isini; 
Willi a View to purchasing As to the po.sition of a voliiiitoiT with regaid 
to ti e doelrine ol cornmon employment, see title M\stkr and Sr.ji\ w i, 
Vol XX. ])]». 133.134, Jittsft V Urndon V t bon Dial} ivt ('innictl 
T L. R 317, A 

ig) “Bare licensees” or “meie lieoiisees” are prisons wlio have per- 
mission to be on premises wlien, w'lthout sueh jienuission. lh(‘V would be 
trespassers ; see. Jurther, p. 391, post. As to a “ bare heeiiee ” to search 
for iniimrals. see title Minks, Minkuals, and (^DAiiinKs, Vol XX., ]» 568. 
As to heenees to enter upon land, see, furthei, titles Real I^kupkkty and 
C ir A TT K1.S R K A L ; TrES I* ASS 

{h) The term ” guest ” so used is equivalent to visitor, and applies only 
to a jierson who does not pay for the aecommodalion gi\en Sueh "a 
person is a ban' licensee with the added disability of being in tlu‘ same po.^i- 
tion as a servant (Soutlicoie v. Stmilep (1856), 1 H il' N. 247 ; Stnunson v. 
jSorfh luisiem liaU ('o (1878), 3 Ex D. 341, 348. C A ; and sih^ note {/), 
p, 388, post). For the deUnition ol “ guest ” at an inn, s(‘e title, Inns and 
Innkeepers, Vol XVII , ]» 313 As to neghgenee aiiMiig out of tho 
Bpeeial relation of innkei'per and guest, see p. 431, jtosf 

(i) As to the position of serAN'ints, see title- Master and Servant, Vol. X X., 
pp. 102. 120, 138. They are. not ineludod in tho same ealegoiy as invitees 
or licensees at eonimon law ; see rriesiley v. Fowler (IS37), 3 M iJt W 1. 
TJie master of the house must not lay traps for either visitors or se.rvants, 
but ho need take no more care ot theiii than lie may loasoiiably bo expected 
to take of himself {Soniheole v. Sianley, supra). 

(A-) Eg, by diieot invitation or loquest, as in Wingfield v Jenkinson 
(1884), I T. h. R. 102. 

(/) For example, by conduct which induces persona having business with 
the occupier to come on to the piemisea, or to use tlio particular way 
{(Javin V. ArroU & Co. (1889), 26 Sc. L. R. 370; Indermaiirv. Dames (1806), 
L R. 1 C. P. 274 ; and see v.,\<vr (utod in note (w), infra). 

(m) Smjth V. London and St Katharine Docks Co. (1868), L. R 3 ('1. P. 
320 (optician taking inatrurneiit^ to ship) ; Whitev, Fmncc ( 1877), 2(:, P. 1). 
308 ; Chapman v. Rolhwell (1858), E. B. &; E. 168 ; Callagher v. Hwnphery 
(1862), H) VV. R. 604; Southerdev Stanley, svpra; Bolch v. Smith (1862), 7 
II .V N. 736 (w’ here the respeetiv#^ positions of bare licensees and invitees are 
discussed). The distinguishing test of “ business ” has also been applii^d in 
Holmes v. North Eastern Eoil. To., supra ; King v. Crreat Western Kail Co. 
(1871), 24 L. T. 683 (servant of consignee taking delivery of stone injured 
by crane provided by defendants for the purpose) ; Wyllie v. Caledonian Rail 
Co. (1871), 9 Maeph. (Ct, ol ^ess ) 403 ; Wright v. l^ondon and North Western 
Kail Co. (1876), L. K. 10 Q. B 208 ; affirmed (1876), 1 Q. B. D. 252, C. A.; 
Brady Parker (1887), 24 So. L. R. 601 ; compare Nieohon v. Mac^ 
andtew d: Co. (1888), 25 Sc. L. R. 607 (plaintiff went to a place where he had 
no work to get a tool which had been lent to another man). In Burchett ?. 
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655. The following classes of ])ersons are ordinarily held to 
he invitees : — 

Customers at shops or offices (»') during business hours (^)) ; 

rassengors at raiUAay stations ( p) or in trains (r/) ; 

fhcl'isaon (18SO), 50 h. .1. (Q. B ) 101, tlie a child, accompanied his 

sister who business to the deleiulant's house ; a rail being absent 

irom the miliums ol iho steps, the ])hiiiitiff fell through and was Imrt * there 
W'as no iiivitaliou to the plaintilf : semhie.ii the sister wlio was on business 
had fallen thiough,tb(‘ defendant would ha\ebcen liable; and see Je/nhnut 
V. (ireai Wesirtn Hailway, |1!U21 I K 11 525, (\ A ("oiupare also 
Ihnks V. Noaf/i Yorkshire Kailway and River Dun Co (1862), 3 13. S. 244 
(wdiore ])laintilT had merely jiermission to be on defendants’ piernises) ; 
Jvay V. Jlcdyes (1882), 0 Q. 13 D. 80 (lodgers using roof to dry linen) ; Hiiles 
V. Coidifl Sieain Navigation Co (1864), lOJur. (n s ) 1109 : Diilhie Cale^ 
donian Kail <’o. (1898), 35 Sc. L. 11 726 ; Elliott v Hall (1855), 15 Q. 13, T). 
315 (w'ht'ie dehuidants kinwv that trucks of coal wmnld be unloaded by the 
eonsigiie(*-‘s servants, who would liave to got into the trucks) ; Steer v St. 
James's Kesideuiial Chambers Co. (1887), 3 T. L 11 500 (the tenant of 
chambers let by defendants invited plaintiff to visit him ; the plaintiff fell 
down a hit well in the occupation of the defendants while on his way to his 
hiend) ; Seymour v. Maddox (1851), 16 Q. 13. 326 (chorus singer crossing 
dark floor to reach the stage); compare Weems v. Mathieson (1861), 4 
Maeq 215, H. L. ; Redgrave v. Ikheij (1897), 13 T. L U. 484; and 
further, as to duty on a master to provide ])roper plant for his servant, 
see title Master and Servant, ^'ol XX., p. 139. As to th<‘ .statutory 
liability to seeuie safety in factories and workshops, see title Factories 
AM) Shops, Vol. XIV., pp 464 et seq 

[u) ('hapmau v Roihwell (1858), E. 13. & K. 168 ; see Inderinnurv. Dames 
(1866), ]j R. 1 P. 274, per VViLLEs, .1 , alp 287 ; Parvaby v. Laneaster 
Catifdi'o (1839), 11 Ad Af- K1 223, Ex (9i ; Dolan v Jh/ruct/. (1896), 33 
Se. L R 399 ; compare J^alerson v. Kuld's Tinstees (1896), 34 So. L Tl. 
69, where Dolan v. Hurnelt, supray was distinguished on the ground that the 
occupier had, two years prior to the ^.eeideiit, employed a thoroughly 
comptdeiit tradesman to oveihaul the building, and was held not to ho 
liable to the plaintiff as he liad used reasonable precautions to make bis 
))remises safe ; compare O'Sullivan v. O'Connor cf- Son (1887), 22 L 11. Ir. 
167, F A, ; and see iip 3(54, 372 385, 386. note (/), ante, and p 390, post, 

(o) Mason v Lanqfoid (1888), 4 T. L. R. 407, where the plaintiff went 
to a shop alter business hours : the shutters were ii]) but the door was 
ajar, on ]>ushiiig the door fuither open he fell down a flight ol slops : the 
jury w’i‘ie direcied to iiniuire whether the facts disclo.sed 'an invitation 
or not 

ip) Sturqes v. (hrat Western Rail. Co. (1802), 8 T L. R 231, C. A.; 
Wallins v. Great Western Rml Co. (1877), 46 E J. (q. b) 817, and 
Thatehcr v. Great Western Rail Co. (1893), 10 T. L. R. 13, C. A., were 
cases in which the plaintiffs were accompanying passengers to see them off 
by train ; compare Ifohnes v. North Eastern Rail Co (1869), L. R. 4 
Exch. 254; Nicholson v. Lancashire and Yorkshire Rail Co.' (1865), 3 
II. & (\ 534 ; King v. Great Western Bail. Co, (1871), 24 L. T. 583 ; and, 
as to railway stations, see. further, title Railway.s and Canals. In 
Cooke Midland Great Western Railway of Ireland, [1909J A. 0. 229, wdiere 
the defendant company tacifly p(‘rmitted children to come on to its p-e- 
mises and to play with a turntable which w'as in a dangerous condition, 
the House of Lords lield that in the peculiar cireumstanees of the case* 
there was evidence of negligence to go to a jury ; and see Jenkins v. Great 
Western Railway, supra. 

iq) Marshall York, Newcastle and Berwick Rail. Co. (1851), 11 C. R. 
655 ; comjiare Duthic v. Caledonian Rail. Co., supra (where a workman 
of one raihvay company was injured by a train ol another being backed 
negligently into a yard where he worked). In Harris v. Perry <0 Co., [19(i31 
2 R. B. 219, C. A., it was held that a “ bare licensee ” when being carried 
bg.8 a right to a higher measure of duty than one who is merely permitted 
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Negligescb. 


Sect, 1. 

In Regard to 
Farticnlar 
Parties. 

Nature of 
duty reciuired. 


Passengors on piers (?*); 

Persona having business at the premises («) ; 

Persons payitig to come on to the premises {t); 

656 . The duty of the occupier of premises on which the invitee 
comes, is to take reasonalde care to prevent injury to the latter from 
unusual dangers winch are more or less liiddon {a\ of whose 


<0 pa^a across tlio licensor’s premises. Wliero the negligence complained 
of is in connection with the working of a railway or tramway hy a public 
authority in intended execution of atatutoiy powers, an aetioji will not he,, 
unless it is commenced within six months of the oceurrnnee {Lt/left v 
i^onthend-on-Hen Oorporaiioji, [lOOoJ 2 K. B. i, C. A.) ; see title- luMriArioN 
OF A(moN8, Vol. XTX., p. 176. As to negligence aiding out ot the 
special relation of earner and pa-=Jsenger, see p. 126, 

(r) John V. Bacon (1870), L. U. .5 (\ P. 437 ; compare MonaqUav v. 
Buchanan (1886), 23 Sc. L. R. 580 ; Balycll v. Tyree f JS58), K IJ A H. H‘)0. 
Por the nature of the duty owed to poisons using docks or w halves, so»' 
p. 419, pofsl. 

(s) See, cases cited in notes (/) — (o), pp. 386, 387, onie. IVlierc a ehild 
at school, who was told by a teaeJier to leave the room, wjls injured hy u 
dangerous spring door, it was held that sJie Imd been invited to use it, ami 
that the defendants wore liable ( J/om« v. Carnarvon County ('ouned, [ lOluj 

1 K. B. 159); see Wright y. Lejerer (1902), 51 \V. K. 149, A. (peisori 
inspecting a house, tlie keys of which weie given him by a house ag(‘Tit). 
A person wlio comes on to ])remis(‘S to pertorm a statutory duty, c,y , a 
pilot (see title Siiiiting and Navigation), is in the position of an invitee, 
and does not take all risks with regard to the safety of the premisis 
{Smith v. Steele (1875), L. 11. 10 (J. B. 125 ; compare Smith v. London and 
St Katharine Docks Co, (1868), L. R. 3 0, P. 326) 

(t) Tarnahy v. Lancaster Canal (Jo. (1839), 11 Ad. & KI. 223, 243. Kx (;h. ; 

and Shoehotiom v. Egerton (1868), 18L. T. 889 (canal companies chaiging 
lolls) ; Brazier v. PolytccJinic histitution 1 V. & F. 507 ; and Pike v. 

Polytechnic Institution (1859), 1 F. & F. 712 (visitors paying to go to an 
exhibition); Axford v. Prior (1866), 14 W. R. 611 (guest for 7 (H\ard at 
an hotel) ; Francis v. Cockrell (1870), L. R. 5 Q. B. 501, Fx. <’h, (poison 
paying for place on grand stand at racecourse) ; Winchy. Thames Conso rotors 
(1874), L. R. 9 C. P. 378, Ex. Ch. (payment to go on towing path); 
Sandys v. Florence (1878), 47 L. J. (q. b.) 598 (guest for reward at an 
hotel), distinguishing Gfliifrri v. Egerton (1867), L. R. 2 C. P. 371 (wlicre 
the guest was not a guest for reward ; see title Inns and Inn kjsef tins, 
Vol. XVII., p. 313); Lax v. Darlington Corporation 5 Ex. D, 28, 

C. A. (cattle acconi modal ion piovidod for reward at a market.) ; Welsh v. 
Conterhury and Paragon, Lid (1894), lOT. L. R. 478 (person paying and 
visiting music hall) ; Glass v. Paisley Race Committee (1902), 40 Sc. L R. 
17 (grand stand at racecourse) ; Duncan v. Perthshire Cricket Club (1904), 
42 J^c. Ij. R. 327 (stand at cricket match) ; Greenlees v. Royal IJoiel, Dundee 
(1905), 42 Sc. L. R. 317 (guest for reward at hotel) ; The Bearn, (19061 
P. 48, C. A. (wliarf owner letting wharf). For the liability to invitees of 
servants of the Crown or of public bodies, sec pp. 417, 418, post ; and se(j 
titlos CoNSTin/TioNAL Law, Vol, VI., pp. 413 el seq. ; Public Authorities 
AND Public Officers. 

(a) Jnderwaur v. Dames (1866), L. R. 1 C, P. 274 ; aflirrned (1867), L. R. 

2 C. J*. 311, Ex. Ch. ; see Lowery v. Walker, [1910] 1 K. B. 173, (\ A , per 
Vaughan Williams, L.»1.* at p. 183; Chapman v. Roihwell (1858), E. R. 
iic E. 168 ; Axford v. Prior, supra (cases of dangerous holes in floors loft 
unguarded) ; Crafier v. Metropolitan Rail. Co. (1866), L. R. 1 C. P. 301 ; 
Norili jEasteim Rail. Co, {Directors etc.) v. Wanless {JSli), L. R. 7 H, L. 12 
(omitting to close gates of a level crossing) ; John v. Bacon, supra 
(unguaided hatehwaj^ ou hulk used as pier) ; Parmhy v. Jtancaster OaiM 
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existence the occupier is aware or ought tol)o aware (/>), or, in other 
words, to havo his premises reasonably safe for the use that is to be 
made of them (c). If this duty is neglected, an inviteo who is 
injured thereby can recover damages in respect of his injuries (<ll 
Tlie occupier is not hound, however, to adopt the most recent 
inventions or devices, provided that he has done what is ordinarily 
and reasonably done to ensure safety (r). 


Co, (1830), 11 Ad, &E1. 213, Ex. Cli (neglect to fence off dangerous pJaees 
by path); ^laThchenter, Sheffield ami Lincolnshire Itail. Co. v. Woodcock 
(1871), 25 L. T. 335 ; Smith v. Steele (1875), L. Jl. 10 Q. B. 125 ; Lax v. 
JJarJington Corporation (1870), 5 Ex. 1). 28, 0. A. (dangerous lulling in 
cattle inaikei) ; l^hilipps v. Himher (1904), 41 Sc. L K. 626 (shooting 
gallery) In Wattfins v. (heat Western Rail. Co. (1877), 46 L. J. (q b ) 817, 
Lobes, J., at p. 822, said tliat he recognised no distinction between that 
which had been called a “ trap ” and ordinary actionable negligence, 
except so far as the. word “trap” might be used to designate a negligent 
act which is calculated to iiusload a person using ordinary care and 
caution. 

{h) Indermaur v. Domes (1866), L. R. 1 C. P. 274 : Wti>'jht v. Lefcrer 
(1902), 51 VV. R. 149, C. A. ; Apollo ” (Ou’wm) v. Rort Talbot Co., The 
“ A/>o//o,” [1891J A. C. 400. 

(c) Moiris V. Carnarvon County Council, [1910] 1 K. B. 810, 0. A. (spiing 

door dangerous to small children) ; King v. Great Western Rail. Co. ( 187 1 ), 
24 L. 'r. 583 (defcclivc crane used by consignees at railway yard ) ; Winch 
V. Thames Conservators (1874), L. R. 0 C. P. 378. Ex. (>di. (towdug path out of 
repair) ; Heaven v. Pender 11 Q. B. 1>. 503, (I A. (defective rope in 

a staging supplied by dock owners), exxdained in Le Lirvre v. Gould, ( 1893] 
1 Q. B. 491, 497. 0.‘A. ; EllioUv. Hall (1885), 15 Q. B D. 315 (railway 
waggon out of repair); Monaghan v. Buchanan (1886), 23 Sc. L. R. 580 
(misinanagemont of mooring ropes) ; Brady v. Parker {[^^1), 24 Sc. L. R. 
561 (open hatchway) ; Gavin v. ^IrroM & Co. (1889), 26 Sc. L. R. 370 
(unleiiced path near railway cutting) ; StUrge^ v. Great Western Rad. Co. 

( 1802), 8 T. 1j R. 231 , C. A. (obstruction on platform) ; compare Skvcnsoit 
V. Glasgow Corporation (1908), 45 Sc. L. R. 860 (iiiife need stream in public 
])ath held not a lireaeh of duty), following TIaslie v. Edinbuiqh Magistrates, 
[1907] S. Cj. 1102; Francis v. Cockrell (1870), L. R. 5 Q B. 501,’Ex. (3i. 
(giand stand for use of spectators) ; Marney v. [1890| J B. 986 

(dangeroius ship’s ladder); compare Redgrave v. Betsey 13 T L. 11. 

484, 0 A. (trap door left open by fellow servant, but premises not iiiisaie 
otherwise) , Wilkinson v. Fairrie (1862), 1 H. & C. 633. As to tin* statu- 
tory duty of provide! s of public entertainments to make provision for the 
salety oi children, see title Infants and Children, Vol. XVIL, p. 173 ; 
and see title Theatres and Other Places of Entertainment. 

(d) 'i'ho following cases all bear on the question of m'gligenee on the part 

of the oceuxueis : — Giifflihs v. London and Roiih Western Rail. Co, ( 1866), 
14 L. T. 797 (<lefective sling in crane apparatus) ; Shoeholtoin y. Rgerion, 
18 L. T. 889 (trustiies of a canal taking rewaid for its use are bound 
to keep the bridges and ways in good repair) ; Francis v. Cockrell 
(187(0, h. R. 5 ti. B. 501, Ex. Ch, (defect m grand stand); Sandys 
V. Floience (1878), 47 L. J. (Q. B.) 598 (fall of ceiling in room at a.u 
hotel) ; Thatcher v. Great Western Rail. Co. (1893), 10 T. L. R. 13, 
0. A. (passenger on platform struek by the opeu door of a guard’s 
van) ; Welsh v. Canterbury and Paragon, Ltd. (1894), 10 T. L. R. 
478 (Blondin dropped a chair on a visitor at a music hall) ; Moore 
V. Ransome's Dock Committee (1898), 14 T. L. H. 539, C. A. (dock 
unprovided with appliances, such as chains or ladders, to enable persona 
falling in to get nut) ; The Bearn, [1906] P, 48, C. A. (dangerods berth 
at wharf). • # 

4c) Crafler v. MetropoUtam Bail. Co. (1866), L. R. 1 0. P. 301 (the fact 
bottei: steps might h^ivo been provided did not constitute uegligence),, 
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bwjt. 1 . 657 . The liability of the occupier is only commensurate with the 

In Regard to extent of the invitation (,/ ). Where, therefore, the occupier of 
Particular premises has placed a notice warning persons of the existence of 
Parties, danger, and a person disregards the notice (//), or tiie circumstances 
I.iabiiTt^com- s^ow that the limits of the invitation hfU'c been otherwise 
mensurate exceeded (/(), the liability is limited in a corresponding degree, and 
Mvltanon invitee wanders aliout in such a way as to be unable to see if 

invi a ion. j,; danger or not (i), or if ho knows of the danger and under- 

takes the risk ih), the occupier of the premises is not liable. 

■Rule applies 658 . Tlie of an invitation both on the invitee and the 

louivitHiioii poj-soii iiivitinpr him, apart from any contract beUveen tlie parties, 
chattels. tilo sa.nie in tlie case of an invitation to use appliances or 


distiiif^uisliin^; Jjonqmore v. Gredi WcMern Fail. (Ut (J865), 19 15. (n s.) 

18)5 (dan^m)ua iootbrhlge over railway) ; v. Howman (fc Co (1890), 

28 Sc. L. K. 144. 

(f) Marhie v. Macmillan (1898), .‘56 8c. L. R. 137 ; Walker v. Midland 
Fad. Co (1886), 2 T. L R 450. JI L 

{(j) Anderson v. CouUs (J894), 58 J. P 369 (iioiico on cliff promenade 
w’arninp: persons from near the ed^^e and to keep inside a bank) ; 

compare irfifcA v Thames Conservators {\ Hi 4),} j. R 9 T i*. 378, Rx Oh 
(when* Oie K\cli(*qiier Chamber thought tliat the defeiidanih would not be 
responsililc if they issued a warning to invitees paying tolls, that th(‘y wore 
to f ake tJie premises as they found them) 

(In Fq J>\^nlhnan\.(r Connor iii Son R Ir 467. 476, (\ A.; 

Walker v. Midland Fail, i^o , supra (where an innke(‘per w'as held not. to 
be nndcr a duty to his guest to keep those places safe where visitors 
are not entitled to go, and wdiere they cannot be K'asoiiably expected to 
go by mistake ‘ thus where there was a well lighted and properly 
indicated lavatory accommodation, it was held that a guest, who went 
about looking lor the lavatory in the dark through a seivice room, and w'aa 
injnicd, could not recover) , and see title Inns and Innkceckus, Vol XVll., 
p 3U 

(f) Walker v. Midland Fail Co., svpra ; WtlkmsoJi v. Fairrie (1862), 
1 H vV 633 (a doubtful authority, except in so far as it decides that, 
il the plaintiff f'hooses to go wandering about in the dark, lie ceases to he 
an invil,ee and becomes a licensee; see observations in Faddoek v. Forth 


Caslcni Fad. To. (1868), 18 li. 60. Kx. (ffi.); Fleming v. Fadic ct* Son 
(IS<)8), 35 Sc. 1j R 422 (sanitary inspector, asked to inspect drams in a 
bouse being reconstructed, weut down cellar steals without a liglit and 
w’jis iniiired because the lower ^teps w^ere cut away , the darkness should 
liave b(‘rii a warning ; compaie Cairns v. lioyd (1879), 6 R. (Ot. of 8(*ss ) 
1004) ; l^ewis v. Fonald (1909), 26 "J\ L. R. 30 (tradesman delivering goods 
to t(*naul oi flat, tJie staireast* of wdiich the landlord contracted to light, 


wandered uito a])artof the staircase which was unlit and was injured . Indd, 
that the Liiidlord was not liahlcj; see Driscoll v. Partiek Burgh Commis- 
f^hneis (1900), 37 8c. Ij. R. 274 (duty of the landlord of fiats to light the 
common staiis) ; eornpare Schofield v. Bolton Corporation (1910), 26 T L R. 
230, A (wliere a child strayed through a gate in a field, where the defen- 
dants allowed it to play, and eventually was injured on a railway line, but 
the defendants w'ero held not liahle, as there w^as no duty on the defendants 
to k<vp the gate shut, and ii(» evidence that any child had strayed 
before); and sec* J&nkinsT. Great Western Fadway^ [1912] 1 K. 15. 526, 
0. A. 


(fc) See Thomm v. QuoHermaine {ISSl), 18 Q. B. D. 685, C. A., per 
Bowen, L.,f., at p. 694 ; Dnseoll v. Parldck Burgh Commissioners, supra; 
Mani hester, Shf (field and Jyineolnshire Bail. Go, v. Woodcock (1871), 35 
L. T 335; compare Brooks y, Courpney (1869), 20 L. T, 440 : ftqd 
p. 476, post, 
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other chattels not dangerous in themselves (1) as in the case of an Smt. i. 
invitation to come upon the invitor’s premifies (m). Thus, for In Regard to 
example, there is a duty on a charterer of a vessel, upon which the Particular 
servants of a stevedore are to come for the purpose of loading, to Pw^s. 
devote reasonable attention to the condition of the tackle and 
appliances which wnll be used in the work, though ho is not 
bound to have a minute survey made (m). Where the use of any of 
chattel, which is known to be in such a condition as to cause ''“ty. 
danger not necessarily incident to its use, is invited, there is a duty 
to warn the invitee of that danger (o). 

Sub-Sect. 3. — Duf// to Bare Luenseea and Visitors. 

659. A licensee is a person who has permission to do an act Deilniiiun. 
which without such permission would be unlawful ( p). Tiic term 


(/) For the consideration of the duty in deahiii^ with dangerous intii'les. 
Bee |). 407, post, 

[m) Klliott V. flail (J885), 15 B. I). 315 (def(‘etive et>al truck iciisi liy 
Kcr\unt of coiisi^no(‘) ; see fJail v. Lubborl, |l!)Or»] I Iv. li. ‘253,1’. A , i>rr 
I'oLTJXs, ]\I li , at 257; Smith v. Steele (1875), B. U. 10 l» 12, ► 
(iiegh»eutly sliiiii; boat eausinj; injury to a pilot) ; Heaven v. I'vvder ( ISS3), 

1 1 Q. li. {). 503, A. (defective- ro]»o in sta«in|i^ siipplii^-d hy dock owners) ; 
M'Varian v Belfast Harbour CommisHioners^ |1311J 2 I. K. 143, 11 Jj , 
aliirTniiii» [IlUO) 2 I. U. 470, C. A (cranrunuu om])loycd hy respoiidcuits 
caiisirij; lujuiy to scainau employed by shipowneia in nnloadinir) ; Kiuq v. 
Great Western liail. f/o. (1871), 24 L. T. 583; Smith v. London and St. 
Katharine Duels ("o. (1868) L. 11. 3 P 320 ; thirJinq v. Hurst d* Co. (188!)), 
6 T. L. R. 9 1 (nefirliirent use of Haps of a hoist where sacks were hein.i^ raisctl) ; 
Edwards v Hutdieon (1889), 20 Sc. L. R. 5.50 (iuu»uiirded threshiiii; 
iiuichiiic) ; JJawLtns v. Smith (1896), 12 T. L R 532 (lottiui sack lor 
uiiloadniflf <^raiij) ; eomparo Le Lievre v. Gould, |1893| 1 Q. B. 491, C A 

(/f) Marueji v Scott, \ 1899 1 1 Q. B. 986 ; compare Seott\, Eoleij, Aihman 
d* Te (18!)9), 5 Com (’as, 53 Where a st<*vedore lias had an ojiportuiuly 
of ins])cctin^ tackle supplied by a ship lor the use ol his men, the i(‘K])ective 
liability of the stevedore and the shipowner for an aceidont is not aJway.s 
clear (Diddle v Hart, [1907] 1 K B. 649, C. A, ; Mowbrai/ v. Mernjwealhei , 

[ IS95J 2 Q, B. 640, A ; but see Simpsonv. Burrell d* Son and Baton ( 1 S!)6), 
33 Sc. L. R. 413 ; M ^Lachlan v. Steamship “Perm7” Co., Ltd and Maeipeqor 
and Ferguson (1896), 33 Sc L. R. 634; compare Wood d ('o v. Marlag 
(1906), 43 Sc.L. R. 458 ; AFGill v. Dowman d* Co. (1890), 28 Sc. L. R. 144, 
per Lord Young, at p. 147 ; and O'Neill v. Everest (1892), 8 T. L. R. 
426, C. A.). In the abscncii of an opportunity of inspecting tlie tackle 
su])plied by the shiji, it w^ouJd seem that the sUwedore is not undei any 
hability to his men under the Emidoyers’ Liability Act, 1880 (43 & 44 Viet, 
c. 42) (Traill db Sons y. Aciieselskabat Dalbeattie, Ltd (1904), 41 Sc. L. R. 
615) ; compare Kiddle v. Lovett (1885), 16 Q. B. D. 6U5 (w licre hy contract 
the supervision of tlie tackle was left to the ship); and see otle Masteu 
AND Seuvant, Vol. XX., pp. 139, 142. 

(o) Earl Y . Lubbock, [1905] 1 K. B. 253, C A., per Stiiiling, L.J., at 
p. 258 ; Elliott Y. Hall, supra (the liability docs not extend to latent defects 
not discoverable by an ordinary inspection). 

(p) Thomas v. Sorrel (1673), Vaugh. 330, 351, Ex. Cli , cited by Romek, 
L.«h, in IFarr (Frank) d? Co ,Ltd. v. London Count}/ Council, [1904] 1 K.B. 
713, 0. A. ; compare Great Northern Bail. Co. v. Harrison (1854), 10 
Exch. 376 ; and title Landlord and Tenant, Vol. XVI II., p. 338. For 
the distinction between a licence and an easement, see title Lasement.s 
and Profits a Prendre, Vol. XL, p. 239 ; and, as to licences ii^ relation 
to land generally, see title Real Property and Chattels Real; see also 
title Fisheries, Vol. XIV., p. 584 ; and compai’e title Game, Vol. XV 
p* 219, 
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bkct. 1. “bare” or ‘‘mere” liceiipoc is used to describe a person who has 
InRegardto merely a permission, witbonl any invitation express or implied (q). 
Particular This permission or licence may also be either express or inij)lie(l (r). 
ParUes. A visitor, other than one who pays for tho accommodation given 
liiin(s'), is a l)are licensee {/). Ho also is a servant (//), and the 
witlim the latter cantiot, at common law, recovcT where the injury is caused 
term. lu^gligence of a fellow servant (6). 


Rights of thf* 660 . A 1 >are licensee is entitled to no im»n' than poniiission to 
lieoiisee :iiid use t lie siibj<\ t (>l the licence as he iinds it. He must ai'cojjL the 
haUiity t)t ]uM-mis>’.io]i ^YJlh its concomitant condithms and iieri.'s (c). Tlie 
eiantor cd tlu^ li(‘(‘nce in in a position similar io that of tliti dom>r 
of a gilt, end is not responsible for the safety rd‘ the licensee, unless 
acceptance of the grant involves a hidden peril, wilful sujipro.ssiun 
(»f the knowledge of wdiich auiounis to a deceit practised on the 
donee {//), 


(//} See liSCi, nnfr. Aft io a “ hnre hconc** ” in si*:iT('h for iiniuTals, see 
title* Minos, Mimsuls, ani* (pJAinuKS, Vol XX„ p. HOS 

(?) Iloinisill V. Sun/Ui (IHOO), 7 (\ 1^- (K s ) 7:jl : JiinLa v South Tori- 
ihue Itailu'oii uhd Itivrr Dun Do, (ISOi), 3 U. X* S. 24 f; While v. Fninre 
(1877), 2 (’ 1*. 1\ 3>";s A distinction must, Jiowcvcr, he diawn lie! ween 
c^^se^ i)i mere t:<cit nc<juioseenci‘. m persons eoniing ujion juoiniws without 
leave Olid (‘as(‘s wlnue I here is some eneoarageinent or indueement which 
amoiiiifs to pe^nl^sioll to use the premises {Lowety v. ITn/Aer, 111)10] I 
K li 173, 185, 202, i'’ A.; leverscd on the particular l’a(*ts m the Ilou'^e 
ot Loids, 1191 1 1 A (>. 10). llabiiual usi‘T ol a jiailjeiilar way aeioss 
]»rivat(i ]>r()p(‘riy may amount to user by permi.ssjoii in a paiiieiil.u t‘ase 
(S i\ [191 IJ A. 10); compan* iUineli Midland UaU Co, (1858), 
1 F iV F. 301 ; and sea* title Filcscass. 

(^)) Such a visitor is an invitee; see pp 385, 380, (inlCy and cases there 
citc^i 

(/-) Soulhvolp V. Slanlnf (1850), 1 IT. A 2 17. In CoUis v. Si hint (1808), 
L It. 3 ( \ P 495, 1In*re was no iuerment as to tlie capaia'ty in Avhich the 
]>’aintilf, who was iniiired h> a chandelier fallmg. w;is upon the (h'lcndaiiFs 
prejuiscs — a puhlic-hnusc- and accordingly judgniimt was given for tho 
•letendant. In Ajjotd v, i’/m/ (1800), 14 \V. It. Oil, tlio jdaintitr was a 
presumably ioi ri'waid. 

(rO Souihrole Stanlc}/. sutun; Pnet.lh'uv Fe?f7c/’ ( 18,37), 3 M AW. 1. 
lint OIK*- wlio, though emxiloycd, (1 (m*s an act not on duty, hiit to oblige 
the employer, has great<*r liglit^ wiide doing the act than those ot a baio 
licensee {Mansjield v. UaddeWu (ISVO). 31 Jj. T. 090). 

(b) Swahison v. North Na^nn Nail Co. (1878), 3 Ex. D. 341, C. A.; 
as 10 slatutoiy remedies, see title Master and Servan'j, VoL XX., 
}>p 134 et seq. 

(c) lloufiudl V. Smyth (I860), 7 C. P. (n. S ) 731 ; Castle v. Parler (1868), 
IS L. T 307; see Indeimaur y. Dames (1800), L. li. 1 C, P. 274, per 

.1 , at ]). 285 ; BoleliY. Smith (1802), 7 IT. A- N 730, 742 ; Gallagher 
V. flunrchery (1862), OL.T 684; Jray v. Hedges (1882), 9 Q. P. D. 80 ; 
PtaU'hdur v. Porlescue (1883), 11 Q. B. D. 474, C. A ; O'Brien v. Enrico^ 
Arhth Co (1907), 44 kSc. L. K 686. 

(d) Gaulret v. Egerton (1867), L. K. 2 0. P. 371, per WiLi.ns, J., at p. 375, 
who say< : “ Tlie dedication of a permission to use tlio way must be taken 
to he in the character of a gift. The principle of law as to' gilts is that the 
giver is not n sponsible for damage resulting from the iiiseeurity of the 
thing, unless he knew of its evil character at tho tune, and omitted to 
cant ion the donee, Thoro must be something like fraud on the part of the 
giver ” ; and see Bohhim v. Jones (1864), 15 C. B. (n. s.) 221. In Vorbirv. 
Bill (1858), 4 C. B. (N. s.) 666, such a hidden peril, amounting to a trap, 
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The licensee has, however, tlie right to ex])ect that the natural 
perils incident to the subject of the licence shall not he increased 
without warning by the negligent behaviour of tlie grantor, hikI, 
if they are so increased, he can recover for injuries snstaim'd in 
consequence thereof (>). A grantor of a licence to come on to his 
])renii&es, who is aware that a. licensee is actually there, is bound to 
take reasonable care not to do anything to injure him (/). 

AV^here the acceptance of the licence involves the doing of some 
act by the grantor, the licensee has a right to exjiect that that act 
shall be performed with such reasonable care as the circumstances 
of the case require (p). 

661. A person to whom a chattel is lent gratuitously is In the 
position of a bare licensee. lie cannot recover for injiiri^-^s sus- 
tained owing to a defect in the chaltel, unless he can show that the 
lender knew the chattel to be defective for the jiiirpose for which it 
was lent and failed to communicate the knowledge (/<)■ 


was link! sufTicicnt to rciuler Ihc dofi'iidaiit liable. Tlic dofondani, lio\w 
cvoi, wiio caused tlio exisioiicc ol the peril was not the giantor nl tho 
iieeiiec, but another liceuisee, so that tho decision might equally well havo 
lesulted had tlie obsl ruction been jdaced by tho delondaut upon a public 
way, Tho ease is distinguished iu Jhlch v. (18(>2), 7 H. & N. 

73ti, wliere it. was said that, were a peril masked by apparent security, 
liability might, follow (per ('iiat^nell, U , at p. 742) , compare /S'^lJiran v. 
iruicu'n804), 14 I. 0. L K. 400; see, faithcr, title Master and {Servant, 
Vol. NX,p. 137. 

(fl) Gallagher v Himph^rif (1862), 6 L. T. 6Ri, per ("ockburn, (! J , at 
p 685, as explained in Muileif Byotlierft v. (irove (18S2), 46 J. V. 360; 
M*Feat v. Rankin's Tinslers (1879), 16 L. R. 014 (unfeneed quarry 
near private road, used with consent of owner); see T.owerg v. Wall:n, 
[1010] 1 K. 11. 173, per Kennedy, L,1., at p. 197, reversed on the par- 
ticnlai tacts, [1011 ] A. C>. l(t 

(/) Thaiehcr v. Great iresfeni. Rail. Co. (1893), 10 T. L. R. 13, C. A. 
Wiieie a lailway company permits persons to cross its line at. a paitieular 
spot, there is a duly on t.he company to use reasonable care in moving over 
tliatporlion of its hue (Baireit v 3iidfand Rail. Go. (1858), 1 V 361) ; 
but where the gi aiitor of a licence has no reason to suppose that a licensee 
will be in a particular ])lace, there is no duty to take precautions against 
accident (Batchelor v. t'oiieseue (1883), 11 Q. B. i). 474, C. A. ; see also 
Holmes v. Rodh Eastern Rail, Co. (1875), L. R. 4 Exch, 254 ; Griffiths v. 
London and North Western Bail. Co. (1866), 14 L. T. 707 ; Tolhausai v. 
Danes (1888), 58 L. J. (Q. b.) 98, V A.). 

(j 7 ) Ilairis v. Feriy cfc Co., 11903] 2 K. B. 219, (”. A. Thus. “ wiiere a 
pei^Bon iindei takes to provide tor the conveyance of another, although he 
docs so gratuitously, he is hound to exercise due and leasonahlc caie” 
(Lygo V. Newbold (i854), 9 Exeh. 302, per Parke, B , at p. 305) ; and the 
st.andaid ol reasonableness naturally must vary aecoiding to tiie ciieum- 
stanoes of the case, the trust rejiosed, and the skill and appliances at the 
disposal of the person to whom another confides a duty [Harris v. Perry 4 *; 
Co., supra, per ('ollins, M.R,, at p. 226 ; see also Great Noriliem Bail. (Jo. 

Harrison (1854), 10 Exch. 376 ; Moffat v. Bateman (18G9), L. R. 3 P. C. 
315; Shrimplon v. Hertfordshire County Council (1911), 27 T. L. R. 251, 
}1. L.). As t o the carriage of goods, see Bouthcote's Case (1601), 4 Co. Rep. 
S3 b ; and, generally, title Cabkiers, Vol. IV., pp. 1 ci seq. , 

(h) Coughlin v. [1899] 1 Q. B. 145, C, A. ; see Blafcemore v. Bristol 

and Exeter Rail. Co. (1858), 8 E. A:. B. 1035 ; Mae.CaHhy v. Toung (1861), 
6 EP. & N. 329 ; Gautret v. Egerton (1867). L. R. 2 C. P.‘371, 376; and see 
title Bailment, Vol, I., pp. 639 et seq. 
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Negligence. 


Sect, 1 . 662. A bare licensee who fails to use reasonable care and is 

InRegardto injured in conseiiuence cannot recover, even though the grantor 
Particular of the licence might otherwise have been liable (r). 

Parties. ^ 

— 663. If the licensee is to do something upon the premises of the 

bare iSsoo. of the licence, which may involve danger to the grantor or 

Liability of ])roporty, or to other persons, it is the duty of the licensee to 
bare licensee see that th(i premises aro not left in a dangerous state, and if he 
for act 1^0 do so he is responsible for resulting damage (A*). 

involving * 

ilajiger. 

kSrr-SLCT 4 — Buty to Tresimmrs 


Extent of 
liability. 


664. The occupier of premises owes no duty to persons who 
come upon them as trespassers (/). lie must not, however, 
encourage or attract trespassers to a place wdiere they are exposed, 
whether iinentionally or not, to some specific danger of which lie 
is cognisant {m), nor may he, when aware of the presence of a tres- 
jiasser on his premises, do any act wliich endangers bis sah^ty t»)- 


(?) p. 445, post. Tins principle nvpuri's soiik' qualification in its 
epplicidioii to tlie case of clnUlren, avIio cannot be })resimicil capable of 
taking the sain(‘ amount of c:ire as grown-up jicrsous ; see ('ookf.\. Midland 
ih'cat Wef^tern Iiailiiajf oj Ireland, |190f)J A (b 220; Jenhins v (rient 
[I c,s’/cn? Railway, 11012) 1 K B 525, (b A.: and scm* jip .‘JOG, 372, on/c, 

(A) Vi’c IViflianib v. (Irourott 4 B. S. 140; compare Syhray v. 

II hile ( 1S3G), 1 M W. 435 ; Corby v Hill (1858), 4 ( \ B. (N. s.) 55G ; Great 
1 a tif Mininij Co v Claque (1878), 4 App. Cas 115, B. (b 
(1) Grand Trunk Radway of Canada v Harnett, [1011] A. C. .301, f' ; 
Tiardcaslle. v ^outh Yorkshire Had. Co. (1859), 4 II. N. 107, see Lyqo 

V A>??'/?o/(t ( 1854), 0 Kxoli, 302 ; Great Northern Bad Co.v Harrison 

10 Ex<*b. 370 ; Slone y Jackson (1855), 10 (b B. 100; Harrison v Xoilk 
Casio n Rad (-o ( 1874), 29 L. T. 844; McCabe \. Gut nncss {ISHy), 10 I \l 
r L 21; Murley Brothers v. Grove (1882), 46 J. P 30o ; Sltefsohn v. 
lUooke, Bond d* Co (JSSO), 5 T. L. 11, 684 : French v. Hills Plymoulh Co 
(1008), 24 T. L. B 014 The same principle afiplies in the case of 
animals trespassing {Jotdin v Crump (1841), 8 M. & \V, 782; Stansfield 

V Bolling (ISVO), 22 L T. 700; Poniing v Koales^ fl804J2 B 281 ; see 
Deane v. Cldufon (ISM), 7 Taunt. 489; title Animals, Vol I., pp 300, 
307) ; but while the use of man-traps, spring guns, or other en^im^s cal- 
<*ulated to destroy human life or inflict grievous bodily harm on any person, 
IS a criminal offence (see title Criminal Law and Procedure, Vol IX , 
p 005), the use oi traps to catch animals addicted to hunting is lawful 
(.^ce title Game, Vol. XV., p 227), and will not give a cause of action to 
a ties]»asser iniured thereby {Wootion v. Dawkins (1857), 2 C. B (n s ) 
412) Special circumstances may occasionally throw' the responsibilij,y on 
occupieis U) keep out ties] lassers; compare llanghloiiY. Norih Bidish Bail. 
Co { i 802 1, :io Sc. ] A 11 111: s('e p ,308, post . and, generally, tit Je 3'uesvas.s. 
As to ]?ci’sons uninlentionally stiaying from the higlnvay, see p. 307, 'post 

(o) Jewson v. Galli (1880), 2 3\ L R. 441, (- A. ; Cooke v. Midland. Great 
stern Railway of Ti eland, sup HI In these cases thcie was an attrae- 
11011 , held bj the court to be irresistible by ebildron, to go ti? a place 
where thc.K was risk of injury to them from a specific cause, Imt ibere was 
j:o iiiteutjon to injure them. In tlie case of Townsend v Waihen (1808), 
0 JOast, 277, tiaps were set for dogs and baiti'd with flesh for the (ivpress 
jmrpose of enticing them into danger. 

(a) ]>eqg\ Midland Bail. Co, (1857), 1 H. N. 773. Thus if an occupier 
of land Veie sportingor firing at a mark on liis land, and saw a trespasser, 
and fired carelessly and hint liim, an action would he (ibid., per Bram- 
WELL, B. ; compare Bwith v Hiqhlnnd Bail. Co. (1888), 26 So. L. R. 3^). 
But the trespasser eaUDot maintain an action unless he has a right to com- 
plain of tho act causiug the injury and to complain thereof against the 
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Sub^Sect. 5. — Duty to Neiifhhoura. 

665. It is tho duty of an occupier of premises to take, reasonable 
care to prevent such consequences as may infriTif^e thcj rij^hts of Ins 
neighbours and inflict damage upon them arising from his use of 
those premises (e). In cases where there is no infringement of 
natural or acquired rights of property (;)), such consequonc(‘s may 
result from a non-natural and extraordinary use of the premises, 
in which case the occupier is liable, whether he has been negligent 
or not ( 7 ) ; but they may also arise from the use of the promises for 
ordinary purposes and in a customary manner, in which case the 
occupier is not liable to an action for negligence unless there is an 
omission to take reasonable care on his part {/). 

666 . An occupier is under a duty to prevent injury to his 
neighbour from the fabric of a building (s), from the escape of 
noxious and dangerous things from the premises ( 0 , from failure 
to keep cattl(i in where there is a duty to do so (< 0 , from the 


person he lias made deiendant in the a,etion, so that an action cannot be 
maintained by a tres])asser against a railway company for the negligence 
of its servants in carivmg him (Grand Trunk Railway of Canada v. 
Barnett, [19111 A. 0. 361,';JG9, V 0 ). 

(0) See title Action, Vol. 1., pp. 9, 10; and see title Nuisance, pp 525, 
6110, pofit. 

(p) As to which see titles Easements and rnoriTb aPhendre, Vol. X F., 
pp. 295, 324, 330 , 333; Mines, Minekaes, and Quauuies, Vol. XX., 
pp 670 el tieg. : Trespass. 

(q) Ball V. Ray (1873), 8 Ch. App. 4G7 ; St. Helenas Sineliinq (Uh v T/;>. 

(1805), 11 11. \j. Cas. 642 ; Hardman v. xVor//t Eastern Railwa}f 11S78), 

3 ('. P. Il IG8,C. A. ; Farier v Nelson (18t85), 16 Q.ll D, 268. In such eases 
the action is not for negligence, but lor nuisance; see title Nuisance, 
pp. 52G et seg., post, and cases cited at p 396, post 

(r) Bower v. locate (1876), 1 Q. B. D. 321 ; J)alton v. Angus (188]). 6 
App. Cas. 740 . Th(‘ question of whether the user is ordinary or not i.s ()U(‘ of 
lact in each case (Smith v. K enrich (1849), 7 0. B. 515 ; Smith v. Fletcher 
(1874), L. Iv. \) Exch, 64, Ex. Ch, ; Fletcher Smith (1877), ? App. Ca.s, 
781). Urdinaiy user has been held to include mining and quarrying in 
addition to ordinary agricultural o])erations (Wilson v. }yaddeU (i876), 2 
App. C'as. 95 ; A.-U. v. Tomline (1879), 12 Ch. D. 214). Kemoving shingle 
from the foreshore by the owner was held, inA.-G. v. Tomhne, supra, not 
to be a natural user ; coinjiare Crompton v. Lea (1874), L. U 19 Eq. 116. 
Playing cricket appears to be a matural user of land ; at any rate it has 
been held not to be negligf nt to play it near to the property of others where 
a person on that other propeity was iniured (Ward v. Abraham (1910), 47 
fc^c. L. K. 262). Shooting, liowuwiT, wlieie the bullets or pellel.s might fall 
on a place where the shooter lias not permission to shoot, is negligent 
(ibid. ; see Taylor v. I)iek (1897), 4 IScots Law Times 297 ; and see p. 400, 
post). 

(s) Todd V. Flight (1860), 9 C. B (N. s.) 377 ; see Chauniler v. Robinson 
(1849), 4 Excli. 163; see also titles Boundaries, Fences, and Party 
Walls, Vol. 111., p. 136 ; Landlord and Tenant, Vol Will., pp. 504, 
606; and se^- title Building Contracts, Engineers, and Architecis, 
Vol. III., p. 315. 

(t) Rylands v. Fleieher (1868), L. R. 3 H. L, 330; compare Tenant v. 
Goldwin (1704), I Salk. 360; 2 Ld. Raym. 1089 ; and see iitle NiJisance, 
pp. 515, 528. fi29, post. 

ia) Churvlnll v. Evans (1809), 1 Taunt. 529 ; Hilton v. Anhesson (1872), 
27 L. T. 619 ; and see title Animals, Vol. 1., p, 376, 
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presence of dangerous things on the boundary (h), or from negligent 
conduct in the ordinary use of tlie promises (c). 

667. Where buildings or works are construcLod of such a nature 
that, unless proper care is taken, injury will be caused to the neigh- 
]>our's projierty, there is a duty on the owner of the buildings or 
works to see that such care is exercised (t/). Where, however, a 
])(a'son is condiuitnig building o])eviition9 in a town, lie is not liable 
to indemnify liis neighliours against inconvenience, or damagcj to 
property ciuised by dust or tlie partial blocking up of the 
accfhs to their premises unless such opijration is in itself uiilawlul, 
or, if lawful, is executed in a negligent manner (c), as, for example, 
ii in pulling down liis house he takes no stejis to prevent tlie 


(h) (hoH'uiird V. Amcrhlmm Ihirial Uvard (1878), 4 Kx [> .1. ^Micie 
jioisuijfjus an. ])iaiiU‘(l willnii the boundaiy and (hi Ji<a pioject IJuae 
1 '^ no liability toi injury to a neighboui’s eat lie lu llu* ahsi'ie e nl a liiit y to 
beep such rattle init ( Uhhsow V. AVii/iern/ (1871), L U J1 *A\ ; J'onlinfj 

^ SnaLes, [18041 2 15. 281). \Vb(‘ie, liowevei, tije lelalioii-; 

Die partii'S are such tliat one baa already a(U|iiired iii’lits, an ultoiatiou of 
Die otlic^rs pieiniRe.s made wiDnii one houiMiuiy, vvhieii is pi(‘jutlicial to 
D'oee right*', will ^i-ive a giouutl ot action (AV II illtatn^ v (Jtoin'ult (I8(>:j), 
4 Jj «S: S. MU); and see Amnoi ltuke, Vol I .ji 2S)7 , IJouMiAitiKS, 
i’EN' Ks, AM)lV*ii'iY Walls, Vol 111 , ji}) 120,127 In Stuith v. Omdf/, 
1 1904 j 2 K. li. 448, Die couit purpoDed to follow ('rou'hursi v Ameysfuun 
JhtfK'l Fioardj hut there tlie il»‘l(Mulantft Inui livi*s, vvlii'di were 

jiOMous jiml likely to cause injury, brounlii on to the land, \Nlnle in 
(j}ddy, NCpni, the tiees \vere ash trees and Larnilt'hS, and there 
Vs as no esMilcnce that tin,* defendants planted tlunn or that they weie hK(*ly 
to do any harm w^hen jilanted , see also dtlett v irr(?/.cr (1890), 24 Q li. J). 
tioO (a plaintiiT could nut recover loi damage done by Diistle, s(‘eds himg 
Mown from defendant's land on to Ins, allhoiigli tins lesullod fioui Die land 
Ixoiig brought under cultivation); compare Brady v. Waircn, [DIUOJJ i U. 
()o2 ; It'Cfit Oumhcrhtnd Iron and Slvd <Jo. v Kenyon (1879), H (di. 1). 78], 
787, Bryant v Lcjeicr (l87i»), 4 C. P. IL 172, 170, C. A ; and si't iille 
i Vol L, p 29.7 

(c) Baird v. M'llhamaoa (1802), 1.7 (\ P. (x. s.) 370; Baynall v. London 
oud Xortfi W’^esiern Jiail. Co (1802), 1 11. & 0. 644, Lx. Dh. ; compare 
Ward V. Jhraham, [1910] S. (J 29,0. 

(d) J)odd V. Bohne {\HA-i), \ Ad ik, Kl. 403, per Lit'iledalk, J., at p 503 
(jilaintitVs house in j rued by the mgligeut building of the deleiulant’s 
Louse); CoUinh v. j\liddle Level C>ommieswner8 (1809), L. U. 4 (\ J*. 279 
(defective construetioii of th(‘ bank of a cut, in consequence, ot which water 
<)V(*rtlow'ed) ; comparo ffvrd nan v. Norik Kadetn Bad. Co. (1878), 3 
<\ P. D. I(i8. C. A. (raising hiirlace ol land so as to collect w'ator aiul throw 
it on to plamtijfs land); (Jill v Bdoiiin (1895), 72 L. T. 579. (LA. (altera- 
I’.on in lead Hat and laimvater gutters) ; Broder v Sadlard {liUlfi), 2 
t‘h. ]i. 700; and sec titles 15oum)ahies, Fences, and pAUTy Walls 
\ (A III., p7). 1 35, 1 30: Puildinu Contracts, Knuinkehs, and Akcuitects, 
Vol. 111., pp. 315, 316 ; Metropolis, Vol. XX., p. 492. 

((!) Lav rent v. Lord Adroctd-c (1809), 7 Maeph. (Ct. of ftess ) 6(i7 ; compare 
Bt Helen's BmeUlng Co, v. Tipping (1865), IJ H. L. Cas. 642, per Lord 
Westbi rv, at p. 650 ; Massey v. Boyder (1829), 4 C. &; P. 161 ; Bower v. 
Peaf^ (1876), 1 Q. B. I). 321. The' removal of soil wliich supports an 
adjoining building is not necijssarily wrongful (hgo Biehards v. AW (1853), 
9 Exch.*218), where there is no right of support (see Peyton v. London Cor* 
j)orai<.on (1829), 9 B. & C. 725 ; Brown v. Windsor (1830), 1 Cr. & J. 20 ; 
Wyatt V. Harrison (1832), 3 B. & Ad. 871 ; title Easements anp Pbof^S 
A Pjrbnpke, Vol XL, pp. 251, 321). 
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bricls falling upon bin iioiglihnur’fl house ("/). The amount of 
care to be taken in a particular case varies according to the 
circumstanccH (/;). 

Kcu-Si.ct. 6. Dafy to fhe ruUlc, 

668. Tlie duty on the occupuTs (h) of premises adjoining places 
to which inemliers of the public are entitled to go, sucdi as liigbways 
or other public jilacest/), or to which tliey may reasonalily be 
(;X])e(:t(;d to go while using such public places in the ordinary 
manner with due care (A ), may arise in two ways : 

(1) a duty ijjay exist towards meinhers of the public who inad- 
veiteiitly stray ofT a juiblic place while using such place in the 
ordinary maiUKir with ordinary care(/); 

(^1) a duty may exist towards meml)(‘rs of the public, while in 
a public place, in res}>ect to a danger arising on the ailjacent 
]>r(:mises, 

669. Although iliere is no general duty on an occujiier to 
fence off his land from a liigliw'ay {m), still, where the occupier of 


(/) limdhee v. Christ's Hospital {Govenwrs etc.) (1842;, 4 Man & t*. 714; 
e ibid , at p TfiO, approving Dodd v. Holme (1824), 1 Ad & Kl. 493. 
iq) Lanriint v. Lord Advocate (1869), 7 MacpJi. (Ot. of ftess.) 607 ; Chad- 
v'kL V. Troiver (1839), 0 Jliiig. (n. c.) 1, Kx. (1i. Where a stranger 
uiidei mines and negligently damages a house, he is liable without any proof 
of a right to snjiport [Libby v. Cailcr (1859), 4 11. & N. 153; see title 
Iloi NnAinns, Fenimos, axu PAirry Walls. Vol III , p. 135). 

ili) As to the liability of the owners ot premises that are let, see p. 384, 
aide. 

It) Piclard V, Smith (1861), 10 C. B. (x. s.) 470, 479; compare the 
Quarry (Fencing) Act, 1887 (50 & 51 Viet. c. 19), s. 3 (place of public resort 
dedicated to the public); see title Mines, Minekals, and Quakhies, 
Vol XX , pp 634, 635 

(k) lifihiian v. Tottenham Local Board of Health (1887), 4 T. L. K 22 
(the dch'iidants hept a private way leading directly from a public road, of 
which the private way was substantial ly a part, under a low archway 
dnngerous to persons driving along the private w^ay ; ami the plaintiff, by 
mistake, drove along it and was injured: held, that he could recover, and 
the tact that ho was a tresiiasser at the moment made no difference, as the 
liliice was dangerous to peojdo using the highway); Messerv. Cranston <& Co. 
(1897), 35 ^c,. L It. 42 (persons using waste giound of a docks for storing 
tiuibiU' wore held to be under a duty to store it in such a way as to protect 
members ot the public using the place habitually) ; compare Hawken v. 
Shearer (1887), 56 L. J. (Q. b.) 284 , Binke v, SotUh Yorkshire Eailway and 
Jliver Dun Co. (1862), 3 B. & S. 244; and, as to notices Imnting tho 
liability of jiersons to members ot the public using public places, see 
Anderson v. Contis (1894), 58 J. P. 369. 

(/,) Binks v. South Yorkshire Eailway and Eiver Dun Co., supra ; and 
cases cited in note (k), supra. Such persons are unintentional trespassers, 
and the duty is confined to them. Those who, in consequence of failure to 
exercise ordinary care while using public places in the ordinary way, come 
upon private premises, become trespassers, to whom the occupier owes no 
duty to take care ; sec Barker v. Herbert, [191 IJ 2 K. B. 633, C. A. ; and 
p. 394, ante. 

(m) See title Boundaries, Fences, and Partt Walls, Vpl. III., 
pp. 128, 129, As to tho duty of a highway authority In urban districts to 
fence off adjoining land, see title Highways, Stbeets, and Bhtdoes, 
XVI., p. 254. As to the duty of a highway authority to {cooo d 
highway, see ibUlf p. U5, 
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.sbct. 1. premises adjoining a highway permits some danger 0?) to exist at a 
In Regard to place sulliciently near to the highway to he unsafe (o) to inemhers 
Particular of the j)iiblic using it with ordinary care, it is incnmlxmt on such 
Parties. occu])ier to take reasonablti precautions to protect the public from 
falling into that danger ( pb unless the dangor existed l>efore the 
highway was dedicated ((/). If a person under statutory authority 
diverts a highway, it is Ins duty to protect it by fiuicing or otherwise 
at the point of diversion in cases w'here thiuxi is risk of the public 
being misled (r). 


[n) K g , siK'li as an excavation or quarry {I[(irilca*itle v. YorLahire 

limlmig and Ricer thin Co. {IS.'iU), 4- 11. it N. 67; eoinpare On bhk'ing 
V Culi(nhoitn (1877), 2 A]ip. Cas. 8:19, 864) ; a canal {litnlinv f<ou1h York- 
fihire Rtnlwag and Rtirr Ihtn Co (1862), ,3 11. & S. 241) ; a ditcJi {HarneK v. 
Ward (I860), 9 C, II. IP,12) ; a hoist hole (ILadky v. Tajflor li. U. 

1 C. P. 5IH , a pond {I\o.^s v. Keith (1888), 26 Sc. L. 11. .lO) ; or an archway 
BO low as to be dangerous (7»Vdmanv. Toitenham Local Hoard of Health ( 1887 ), 
4T L. K. 22). Liability may arise to a meinber ol the ]mblic iiijuied by 
icason ot the o(*eiijner'.H negligenee, or by a nuisance winch he occasions 
{Rccdie V. London and ^o^ih Weshin Rad Vo, Ilobhit\ Same (1849), 4 
Kxch. 244; com pare; v' iro//s (1703), 1 S.alk, 367); and see, generally, 
title NrisvNOK, i» oir), pout. 

(o) It is a question of tact in each case wlndher the danger is so near as to 
1)0 unsafe to the pnlilic using the highway (Ilardcastle v. Soidh Vorktilnre 
Rail. Co , supra) it must be substantially adjoining the highway, so that, 
by a talse step, or sudden giddiness, or liy the frightening of a horse, a 
person might meet the danger {ibid .) ; and so, where th<‘ plaint i If lost Ins 
way and lell into a quarry 1.50 teet away irom tlie highway, it was lichl he 
could not TiicoWT {Prentiees y. Assets Co, Lid. (189tt), 27 Sc. L, U. 401 ; 

JJeiiin y. Jeff ray's Trustees (1902), 40 Sc. L, It 92; Jenkins v. 
Great Western Railway [1912] 1 K. B 525, i\ A); see, however, tlic 
C^uaiTy (Poncing) Act, 1887 (50 & 51 Vict, c. 19), by wdiich it is piovidcd 
that any <[iiarry, pit or opening, other than any iiatiiial ojaming, made tor 
getting stone, slate, lirnc, chalk, chay, gravel or sand, which is dangerous to 
the public, and on opiui land within 50 yards ot a iiighway or ])lace of 
public re.sort, shall, unless kept reasonably teiiced to prevent aceiilent, Ix' 
deemed to be a nuisance to be dealt with suniinarily under the Pulilic 
Health Act, 1875 (38 39 Vict. c. 55), ss. 91 et seq. ; and s(‘e titles 

llroiiwAYS, Streets, axd Bi:ii)<.u:s, Vol. XVI , p. 169 ; Mines, Minerals. 
AND Quarries, Vol. XX., ])p 634, 635 ; and, as to niiisancoa snniinanly 
abatable, see title Nujsani’E, pp. 566 et seq , post ; conijiarc llounsell v. 
Smyth (1860), 7 C. B. (k. S ) 731, where Blyth v. Tophim (1007), Cro. Jac. 
168, was tollowed ; Evans v. Rhymney Local Board (1887), 4 T. L. li. 
72, 

(r») Ross V. Keith (1888), 26 Sc L. R. 65 ; Silverton v. Marriott (1888), 
69 L. "J'. 61 ; and cases cited in note («), supra; and see title Bound arie^^, 
Fences, and Party Walls, Vol. HI., pp. 128, 129. It is no defence by 
an occupier as against an injured person that the duty to lenoo is by 
Btaturc thrown on other person.^ who have neglected it {Weilor v. Duu/c 
(1864), 4 F. & F. 298 ; see also Quarry (Fencing) Act, 1887 (50 & 51 Vict. 
c. 19) ). 

(7) Cooper V. Walker (1862), 2 R. & S. 773 ; Fisher v Browse (1862), 2 
B. h 14. 770, in wliic.h Coupland v. Ifardingham (1813), 3 ("amp. 398, was 
disapproved on this point ; Robbins v. Jones (1863), 15 L. B. (n. s.) 221 ; 
compare Jarvis v. I)ean fl826), 3 Bing. 447 ; Cornwell v. Metropolitan 
Commissioners of Viewers (1855). 10 Excli. 771 ; and see title Hioiiways, 
^ Streets^ and Buidgks, Vol XVI., p. 156, note (r). 

(r) Hurst y. Taylor (1885), 11 Q. B, D. 9I8 ; and see titles Boundaries, 
Fences, and Party Walls, Vol. III., pp, 129, 130 ; IJuiuways, Streets, 
AND Bjwdues, Vol. XVI., p 78. • 
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670 . The occupirr of prpnii.sns (uljoiniiig a liigliway^-) is under 
an obligatio?! to tiiko r(!asoiial)le euro (t) not to injure ptirsons on 
the liighway, and is lialile if, in consequence of failing to exercise 
such care, a member of the imldic is injuied in the following 
cases : — 

(a) whore the jireinises are in a slate likely to cause injury to 
persons passing byial, and the occupier knows, or, wliere the 
defi'ct is not merely temporary, ought rea.sonably (o know, of tlieir 
state (/i); 

^b) where something, calculated to cause injury ic) to those 


Sect. i. 

In Regard to 
Particnlar 
Parties. 

(,2t Duly 
t ow.irds 
I'ublic ni 
lospcot of 
.staff' oi 
])n'mises 
;ul]oinjTj^' 
l)ijb]jc place. 


(s) AVltoio a ])ornou of tlio promises is also a ])art of tiie lii^lnva.y— g.f/., a 
oolJar ^1 alin‘d — and tlio doleotive htate is duo (o Avoar and tear by the public, 
the ocru]uor is not under any obligation to repair that portion (Jx^obhitm v. 
ffonch (1S()3). 15 H (N. s.) 221); ol iter, li it as worn out for tho 
occu])iev’s lionelit. There is, however, a duly on the occupier to see that 
notlun^; he does shall render it insecure (Braithauuie y IlVdNow. (18S9), 5 
T. L. li. 351) : ami see uot(‘ (?), p. 4t)l, ; title XiiiSAMCE, p. 515, pes'/. 

(0 AVIutc all reastmable care has Ix^en taken to prevent injury bfuii" 
done by the prop<*it.y, and all reasonably xirobable events have bemi fore- 
Reen and provided against, the oeeupuT is not liable {MeDoirall v. (heat 
WeMern Uailieaij, 1 1(103 1 2 K. 11. 331, A. ; cornjiare Fahicr v. Unieman, 
|100S] 2 1 J1 303, A , and see note (w), p 474, pod). For cases iii 
which the eui])loyni(‘nt of a contractor to do work affects the liability of 
tli(‘ oivncr (»r occupier, see ji. 471, poH. 

((/) J! V Walls (1703), 1 Salk. 357, RtfShell v Sheuton (1842), 3 Q. 11. 
410, following (Jheetliavi v Uampson (1701), 4 Term Kep 318 ; Kcanieif v. 
Loudon and Uru/hion Iiail. ('o (1871), F. 11. 0 Q. B. 750, Kx. t^li. (buck 
ialliog from a liridge over the road) ; Tarrp v. Ashton (1870), 1 <}■ 1^- 

314 (lamp projecliiig over a highway). SHvertou v. MarnoU (1S88), 50 
L T 01 ; Beveridqe v. Kiuuear efc Co (1883), 21 Sc. L. K 260 (faultily 
Reoured warehouse door) , liraithwaiic v Watson, supra (msecurc cellar 
plate 111 pavfuiient) ; Valmer v. Bateman, supra (defective gutteiiug). 
In Eohinson v. Reid's Trustees (1000), 37 Sc. L, K. 718, it was held 
that a passer-by who ivas injured by falling glass due to the breaking 
of a sash eord know'n to be defective could not recover, as no 
one e,ouJd possibly rtmtemplate that such an accident would happen ; 
comjiaie Bishop v. Bedford ('haiitp Tinstecs (1850), ] E. & E. 697 (area 
grating); M\Mariiu v. Jlauuap ( 1872), 10 Macjili. (H. of Sess ) 411 (defective 
common slancasc), see if Kceje Edinhurqh JIagiUrates (JOlO), 48 Sc. 
].. E. 50 

(/>) Palmer v. Jadewaii, supra . Tany v. Ashton, supra , compai^^ 
(iwiuuetl V. Earner (1875), E R 10 T. P. C58 ; (TEeefe v Edinburgh Magi- 
strates, supia. where it was held that, to make the defendants liable wju'-jo 
tlie plaintiff slipped on ice, tormed by the freezing of the overilow fjoin a 
toiintain of wlucli lh<* <lcfendant.s bad eontiol, there must either )iave been 
a structural defect in it, wbicli niad(‘ it overflow, or else some temjiorary 
defect brought to their notice. In MeLoughlni v Warrnigion Corporation 
(1910). 75 J. ]*. 57, t). A., it was held that the faet that during a royal 
jnocesMioTi a man e.limhed up a louiitani, many years t)ld, and dislodged 
the top stmio, w'hioh hdl and injured a boy in the highway, was evidence 
upon which the jury could tiiui negligence in liaviiig tlie fountain m a 
defective condition; eomjiare Pmrker v. IJcrhert,\\{)\\\ 2 K. B. 633, 0. A. ; 
and fice title HkiIiwaii:*, SriiKin.s, ani> Bridges, A''ol. XVI., pp. 133, 
134. 

(fi) Proeior v. Jlairis (1830), 4 i\ k P. 337 (flap in fo«)tway giving access 
to cellar ot public-house) ; Jewson v. Gatti (1886), 2 T. L. H. 44?, C A. 
(unsafe barrier to area) : compare llarroldv. Watneji, [1898] 2 Q. B. 320, 
C. (defective fence) ; Brown v. Eastern and Midlands Rail, Co, (1889), 22 
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Negligence, 


Sect, 1. using the highway, is attached to{d) or placed upon the pre- 
In Regard to inise8(6); 

Particular (c) where the nature of the occupation of the premises (/), or 
Pa^s. j^y pei-sons upon the premises (</), are such that 

injury may be caused to passers-by on the highway (//). 

Act of third 671. If the injury Occurs through the unauthorised interference 
of a third person causing what would otherwise he safe to hecome 


Q TJ.D. 391, C. A. (heap of earth on ffroiind near to Inirhway ralciilaled 
to cause horses to shy); Shearer v. Malcolm (189S), 35 Sc. L R. 924 
(stepping stone projecting into highway): WaUon \\ Ellis (1885), 1 
T. L. R. 317 ; JJe Teyron v. (1885), 1 T. L. R. 414 (carpets 

placed from doorway to edge of kerb). In Duff v. Nniionnl Telephone Co,, 
Ltd. (1889), 20 Sc. L. R. 512, it was held not iiegligont to chain a two- 
wheeled harrow, notin itself dangerous, to a wall in a lane ; ])ijt see p. 4 10, 
poet. Elyln County Road Trustees v. Innes (1886), 24 Sc. L It 35, and 
Stewart v. Wright (1893), 9 T L R. 480, arc oases where injury as ( aused 
by barbed wire fencing adjoining a liighway, and the ocr*iipicis were 
held liable; compare Gibson v. Plumstead fhnial Board (1897), 13 
T. L. R. 273 ; see Barbed AVirc Act, 1893 (56 k, 57 \"ict c 32) ; and title 
Bounuakiks, Fences, and pARry Waixs, p 128. (Vnnpau* henna v. 
Clare <(; To, jlSOS] 1 Q. B. 190 (spikes on a w^all) ; and see liilo 
Nuisance, p 515, post 

(d) As in Tarry v. Ashton (1876), 1 Q B F. 314, and Valwrr v. 
Jiaienian, [1908 1 2 1. li. 303, (’. A. It must be rcmcniborcd that where 
ocoiijiicrs of premises adjoining a highway had the right of placing iroods 
upon the liighway before its dedication, the right remains a It (awards 
(Morant v. Chamberlin (1861), 6 H. & N. 541); and see title IIkuiways, 
Streets, and Bridges, Yol XVI , p. 156, note (r). 

(e) See cases cited in note (c), p 399, ante In A •(? v. Tod Ueatlry, f 1 897 1 
1 Ch 560, C, A., it was held to he the duty of an occupier to prevent a 
nuisance from remaining on his land, although the nuisance was (*aused 
by the wrongful acts of the public themselves, namely, thiowiiig refuse 
on to his land ; see title Nuisance, pp 527, 555. 556, post 

if) Byrne V Boadle (1863), 2 II. & C. 722 (warehousemen raising and 
lowering hales of goods) ; Messer v. Cranston & Co (1897), 35 Sr T< R, 42 
(timber storage); compare Shefsohn v. Brooke, Bond «f* Co (1880), 5 
T. L. R. 684 (pkaiiitiff, injuied by climbing up to a hole in a wall adjoining 
the highway, held not entitled to recover, as jf was his own fault I lidt he was 
injured); Piekard v. Smith (1861), 10 C. B. (n. r.) 470 (coal cellar left 
open). 

ig) De Boos v. Bollard (1892), 8 T. L. R. 338 (where cellar flaj) opening 
suddenly was dangerous to members of the public unless warned, but the 
defendants were not the occupiers, and were accordingly held not liable) : 
Milne da Co. v. Nimmo (1898). 35 Sc. L. R. 883 (where a horse wras yoked 
and left in a yard and so alile to holt into street); coriipaie Smith v. 
Wallace da Co. (1898), 35 *Sc. L. R. 583, and, as Rupporting the latter case, 
Tolliamen v, Davies (1888), 57 L J. (q. b.) 392. It appears that a prolonged 
and loud whistle on a railway adjoining a highway might uudiw cert sin 
circumstances, such as proof that tJiere was no neoessity to whistle, render 
t.lie railway company liable if, in coneequenee, a horse was frightened and 
damage resulted ; see Olnney v. Glasgow and South Western Rail. Co. (1808), 
35 Sc. L, R. 462. It would appear not to be negligent to play cricket near 
to a highway except in very Rp('cial circumstances ; see Ward v. Abraham 
(1910), 47 Sc. L. R. 252 (w^hcre it was held not to be negligent to play quite 
near to jieigh hours’ premises) 

(^) McDowall V. Ureat Western Railway, [1903] 2 K. B. 331, C. A., and 
see notfe (t), p. 399, ante* 
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dangerous the occupier is not liable (i), unless he knew of the ^^eot. i. 
altered and dangerous condition (A). In Regard to 

Particular 

Sect. 2. — In Regard to Wafer, Parties. 

672. The duties of an occupier of land in regard to water which nistmetion ia 
flows or collects naturally upon it are distinguishable from his 
duties where the water is brought there or accumulated arti- 
licially(/). In the first case, the duties are principally conihied to 
such lUHttcrs as interference with the natural course of a stream or 
the ])ollution of its waters, and such liability as may result does 
not ordinarily depend on negligence (w). In the second case, the 
occupier is responsible for that which may escape from his contiol 
and prove a source of damage to others (n). It is his duty, there- 
foj’e, to keep it in control. 

Wliere the risk to others is due simply to the fact of the artiiicial When proof 
treatment of water, the duty upon the occupier is absolute, and no 
j)ro()f of n(‘gligence is required if the water escapes and damage ^ ^®°®s3ar7. 
eusiins (u). Where this is not the case and the rjsk is due to some 
extraneous fact or circumstance, liability for negligence only ensues 
upon proof that sucli fact or circumstance was due to a wrongful act 
or omission on the ])arl of tlie defendant (p). 

The question of the natural or non-naiiiral user of tlio land is Natural or 

iion-ualuial 

(i) Mcl)ow<(ll V. Great Western Eailuwft [1903] 2 K. B. 331, C. A. (the 
delendants left some railway waggons on a siding with the brakes on , soirie 
boys went on to the sidmg, ojicned the door of i.he van, took off the brakes, 
and the carnages ran down the line and knocked down the pliiutiff , ho 
was on a level crossing : bold, that the defendants were not liable) ; BnrLer 
V. Herbert, [191 IJ 2"K. B. 633, C. A. '(plaintiff, a boy, was injuied by 
falling from a ledge inside defendants’ area railing through which he 
liad crawled, an opening having been made by a trespasser breaking 
the railing : held, that the defend.ant was not liable, since lie had not 
created ibo danger or continued it alter knowledge that it existed); 
compare Engelhari v. Warrant rf' Co., [1897] 1 Q. B. 24.0, 0. A. ; Murphy v. 
t^mith (1886), 23 Sc L R. 709 (unauthorised forcible interference with 
sliding door to a yard ; the groove had become blocked) ; compare Ue.oendqe 
V. Kiiiuear 6r Go (1883), 21 Sc. L. R. 260 (where a faultily secured door 
was thrown into the street by being hit with a bale of goods lowered from 
a third person’s warehouse) ; Biaiihwaiie v. Wafson (1889), 5 T. L. R. 331 
(where it was held to be neghgeiit to leave a cellar plate unsecured so that 
anyone could move it); and the cases cited in note (o), p. 399, ante, 

\k) Silverlon v. Marrioi (1888), 59 L. T. 61. 

(/) See title Easements and Piiofits X Pkendke, Vol. XL, pp. 310, 

311, 315, * 

(m) See titles Fisiikktes, Vol. XIV., pp. 569—589 ; Mines, Minerals, 

ANi> Quarries, Vol. XX , pp. 588, 592 ; Nuisance, pp. 527 et seq,^ 540, 
post; TkESRASS; WATERS AND WATERCOURSES. 

(n) Eylandn v. Fleieher (1868), L. R. 3 II. L. 330, affirming Fletcher v. 

Rt/lands (1886), L. R. 1 Kxeb. 265, Ex. Ch. ; soe Smith v. Kenrick (1849), 

7 0. B. 515 ; Hurdmanv. Eorih Eastern Bail, Co. (1878), 3 C. P. D. 168, 

0. A. As to the relative liabilities of a water company and of the occupier of 
premises in respect of an escape from a serrice pipe, see Stacey v. JUriro- 
politnn Water Board (1911), 9 L. 0. R. 174 ; and title Water Supply. 

(o) Bylands v. Fletcher, supra, • 

ip) Nkhols V. Marslnvd (1876), 2 Ex. D. 1, T. A,; Fletcher y. Smith 
(1877), 2 App. Oas. 781 ; compare Whalley v, Lancashire and lorkthire 
Bail, Co, (1884), 13 Q. B. D. 131, C. A. 
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NF.(}iirrENCE. 


Sect. 2. 

1b Begard 
to Water. 


"Water 
supplied to, 
and drained 
from, houses. 

Jjiahility of 
staiulfiry 
under takers. 


Sc\\aj;e. 


material in conaidering the origin of the injuries, hut is not con- 
clusive of liability ( 7 ). Thus an owner of mining nglils is entitled 
to exercise them to the full and is not liable for injury resulting to 
his neighbour’s mine through the percolation of water (r), even if 
the percolation is guided by artificial means not in the ordinary 
course of mining («) ; but such right does not extend to thrriwing a 
greater Irurden upon his neighbour liy operations in tlie course 
of mining which discharge into his neighbour's mine a greater 
quantity of Mater than Mould naturally gravitate tljorc(/). 

673. AVhere water is artificially introduced into buildings for 
supply to tlie occujiJiits, or is in the ordinary course artiticijilly 
drained aMtiy by pipes or gullies, liability for damage caused by its 
escape only ensues upon proof of negligence (u). 

AVater companies and others, who are entitled by statute to 
accuinnlate Mater artificially, are not liable excejit for acts M'bich 
arc not authorised directly or by iin])lication, or for acts Ml'icli, 
althougb autlioribcd, are negligently peifoniunl (h). 

674. The ]iro])('>sitions above stated in regard to M’ater generally 
ap|i!y also to sewagi^ {< ). 

((/) Tljc natural and non-natural imor ot l.ni<l Jb disriisscd in Ryhmih v. 
Flefchcr h 3 il L 3.30, Wihon v Waddell 2 \])]). 

0.‘) : Saif rnton. Lid v. llnnineu ^laad cl |lt)OC| 2 K. J> H22 ; and 
^(M• tilli' \i-JSAX('Fi, |)p. o2r> rl tfcij , post 

(#) Wilson V. Waddell, sitjaa , Lowaj v Slott ( JS70), 3!) J; .T (on ) 834 ; 
Jeyon V. Vivian (1871), 6 Cli. A])j) 712 , Jlam^on, Ainshe cl Vo. v. Man- 
cui^ier, [181111 2 Q. R. OHO, V, A. 

(fi) West Cmnberland hon and Steel Co. v. Kenyon (1870), 11 (3i T). 782, 
C A. 

U) Rand Williamson (1803), 15 t\ R (n s) 370 ; Vrompfon v Lea 
(1874), L. K 19 Eq. 115 ; Firnisione v. Wheeley (1844), 2 Dow. A' 1. 203 ; 
Whidley v. Lancashne and Yorhshue lUvd. Co. (1884), 1.3 R 1). 131, 
A. (wlu'ic a railway company, having made an emlianknient, as it was 
entitled liy statute to do, cut Ireiudies m it, and MTOugtully discharged 
accumulated water upon tlm plairitiirs land); and see title Mines, 
Mi\j:n'\i,s, ANj» Quakkils, Vol. XX., pp. 500, 591 

(a) Fd'de V. Woolf, 1 1898] 2 D R. 420 : see AW v. Feddcn (1872), L R 
7D R 001, ('arsiam v. Ap//wr ( 1871), D. R. OExch. 217; Andci'am 
\ fqipca/icoacr (1880), 5 Q R 1) 602, C. A. ; iS7c?'cn«v llW/iroK/ ( 1881 ), 
<2 1^ *11^ i Safion and Ash \ i'aid, [1886] W N 120, Blake v. Land 

and noose Property Corpotedion, J kl (1887), 3 T. L. R. 667; Rvddiman 
Co V Smith (1SS9;. 60 L T 708 (taps loft miming); AheBon v. Brock- 
inrit (ISS9). oi J E 119 tsink btop])ed up) ; fiill V. Edonin (1891), 71 L 'I'. 
702 'iKiniJcJ (l8!).-d, 72 L 'V. .’x’lk T. A.; Uaiyrovis^ Aronson d. Co v. 
Jiarloup, llOtl.iJ 1 K. R. 472 

ib) Bonn \ Birmingham Canal Co. (1872), L. R. 8 Q. R. 42, Kx. (9i. ; 
Biron V Meft'opohian Board of M foAs (1881), 7 R. D. 418; Snook 
V. (hoiid Jiincfion Waierivoiks Co (1886), 2 T. L. K 308; (heen v. (lieUea 
II airncoiks Co. (1894), 70L. T. 5(7, E A. For a discussion of the general 
}MUiciph‘s govendijg the duties (»1 those who exercise statutory powers, see 
iide 'J'nirr. AVlicre a canal or A>al(Twork8 company is giiiity of an act 
winch i^- not au(.hoiiso<l, and the remedy for it is provided by the statute 
from winch the company draM's iis poweis, that, remedy must bo employed. 
In ,^ome casr‘a the. statute appears to contemplate that tJiere may also be 
an action* for nogJigenoe {Evans y. Manchester, Sheffield and Lincolnshire 
Rail. ( 0 . (1887), 36 Ch. J). 626). As to unauthorised acts in relation to 
liability for nuisance, see title Xutsance, pp. 516 el seg., post. * 

(c) Rylands v. Fletcher, supra ; Tenant v, Goldwin (1704), 2 Ld. Baym. 



PinT tt.— ^EGUaENCE IN REOARn TO pROPF.RT?, 

Skct. 8. — I)} Regard to lure. 

675. The duty of an occupier of premises, on which a fire is 
■purposely kindled hy the a^^eiicy of the oeciipior or someone for 
whom ho is responsible, is to secure that it sliall not escape l)oyond 
the bounds of his premises so as, in the ordinary course, to cause 
damaf^o to his neighbours or tlieir jiroperty, or the public {d). Fur 
the results of a fire so kindled he is liable, but he is not lial)le for 
the results of a fire which is kindled by accident and witlioiit 
negligence (c), nor of one which is kindled or which spreads 
through the unauthorised act of a stranger (/), or vis viajory or tlio 
act of (lod (//). 

676. Tf a chimney is on fire in an urban district, there is a 
statutory presumption of negligence against tlu‘ occupier •■esulting 
in lial)ility to a penalty (//). Jn tlie county of London lu5 can, bo^^- 
ever, r(*cov(‘r tlie pimalty summarily in whole or in piirt from any 
other poison to whose neglect or wilful default ho proves tlit‘ fire, to 
be due (t), Elsewdiere in borouglis and urban districts lu' is liable 

1080 ; Humphries v. Cousins (1877), 2 C. P. D. 239 ; Dixon v. ^lelwpoldun 
Hoard of Woilcs (1881), 7 Q. P. I>. 418; Ballard v. Tomlinson (JSSr)), 

C'h. 1) lie, f- A ; cornparo Ertsfer V. Warbhyigton ('oinici/, [190(;| 

I K. Li. t)t8, 0 A ; Jones v. Lhiurwst Uibaii Connelt, [[[)\]] 1 Ch. ; 
and see titles Nuisani’E, pp. 528, 529, post: Sjrwp^hs and Diiains 

((/) Jones V, Festuiunj Bail. i'o. (1808), L, 11. 3 Q. R. 733, ajipl.Miig tl'C 
rule laid down m Bylaiids v. Fletcher (\HCiH), L li 3 H. L. 330 ; se(‘ Beauhen 
V. Fnujhtin (1401), Y H. 2 lien. 4, 18, ])1 0 The duty apjilies e(|nii,fiv 
Nvliel lu ‘1 tlie lire, is kindled in a building or on pioinises ( Turhea mile v Slanipc 
(1097), 1 Ld. Uaym. 20i ; FilUterv. Fhippard (1847), 11 Q 1> 317), ur in 
an engine on a liigliway (i"oire/Z v. FaW (1880), 5 Q. R 1>. 59/, (’. A; 
(iunier v. James (1908), 24 T L. K. 808)- 

(f) Fires I’reventioii (Metropolis) Aet, 1774 (14 (ieo. 3, c. 78), s. 80. 
Although this is a local Act, this provi.sion applic's to the whole ctnnitiy. 
Jt docs not, however, alTect agreements on the snbjeet between hunl- 
lord and tenant {ibid .) ; and see title Landlord and Tenant, Vol Will , 
p]) 519, 521. Jiiability VMS by this Act removed from one on w Imso 
premises lire accidentally commenced. Doubt at one time exist od w lietlicr 
in view of this provision liability would attach to an acei«h*iital lire, 
even if there were iiegligoneo iii causing it (see Canterbury {Viseounf) v. 
A.-G. (1843), 1 Pli. 30(), ‘per Lord Lyndtiurst, LP , at p 320, citing the 
opinion of Sir William Blackstone), but it is now deculod that where 
negligence is proved liability will still attach (Fillitery. Jluppaid. sntaa ; 
see Piggoty. Eastern Counties Kail. Co. (1846), 3 Ik B. 229) The eifi'ct, 
therefore, is tliat, if a fire bo proved to be accidental, the plain tilT must 
sliow that there was negligence before he can recover (see Vaaqlmn v. 
Menlove (1837). 3 Bing. (n. c.) 468); and see, further, title Insurance, 
Vol XVII., p. 542. 

(jO Turherville v. Stampe, supra, per Holt, C.J., but the presumption 
until the contrary is proved is that it is due to the fault of the occupier 
{Becquet v. MaclJarihy (1831), 2 B. & Ad. 951, per Lord Tenterden, C.J., 
at p. 958). ^VTlere a contractor negligently lit a fire uimn tlie property of 
an employer, it was held that the employer was liable unless he could show 
that the contractor was not acting within the scope of his contract {Black 
V. Christchurch Finance Co., [1894] A. 0. 48, P. C ). 

{a) Turherville v. Btampe, supra, per Holt, C.J. 

(n) Not exceeding £l (Metropolitan Fire Brigade Act, 1865 (28 & 29 
Viet, c, 90), s. 23). As to the enforcement of orders of courts of summaiy 
jurisdiction, see title Mauistrvtes, Vol. XIX., pp. 0n2 et seq. 

V) Ibid. : uee title Metkopolis, Vol. XX., p. 418. 
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Fire egciipp^i 
111 fact ones, 
worksluipH, 
and (‘eituin 
otbet 
buildiiii^a. 


File bri/adc?. 
TLcir powers. 


to the ponahy udIoks he ran prove tluit tlu', fire wns In tio way 
due to tli(! carelcsBuess, neglect, or oitiihsion of liiiuselt or his 
Borvants (j), 

677. Versons ^vho Ivindle- a fire in the exerelso of statutory jiowers 
ar(i imt lialile for injury wliieh is tlie direct result of doing with all 
due precaiiiintis aiJ act authorised directly or by ini]»li(*atioii (//) ; but 
tlu'y arti lialile fur injury wlilch is the result of doing an 
uiiauthoriM'd act or the lU'gligeiit doing ol an act Mbicli is 
fiiilhnrist (I (/). The precautions recpiired will vary with the cii cinii- 
}-tjiiU'eri, but maybe stated generally to lie all Mich as are prac- 
Ucalile, and dicbited by reason and expeiieiice (m). 

678- Factories and workshops througljoiit tlie country(//l, and 
in Loudon jdaccs requiring a licence as jilaces of tjuiertainineuL, and 
cert 11 n buildings(^j), must be provided with means of escajie from lire. 
The ]ir(tvisi<)n of appliances lor extinguisliing fires is not generally 
iMiuired, and in view of the varying degree of risk ol lire in 
rliJiereiil classes of buildings it is not possible to laydown any rule, 
)>ul it IS probable that failure to provide sueb a])|)li.inces in tactoiies 
and places where tlie risk is cousidijrable would be evidence of 
iit‘gli^',eiice (/^). The pulling down of buildings ren(l(‘n‘d dangerous 
by a fire may lie justified {q). 

679. In London a fire brigade is established by statui(‘(r), and 
in the case of liorouglis, urban districts, and even rural |>aiislies(.v) 
power is given by statute for the establishment of a brigade, Kuch 
Iji'igades are authorised by statute to enter and take possession 
of piemises wlii^re fire brealkS out within their districls(f) ; but 
voluntary fire lirigades have no such autlionty, and if they enter 
on premises without being called upon to do so the\ enter on them 


(/) rcualfy not exc-eciling JO/f. (Towm Police Clauses Act, 1S47 (10 & 11 
Vjr-l. c. 89), 8. 31 ; Public Health Act, 1875 (38 i'C 39 Vict. c. 55), 
8. 171); sec lilies Kuisanoe, j>. 541, po&L* Pcblic Heai/iu and L(X’al 
Administkation. 

(A*) K. V. J^eafie (1832), 4 B. & Ad. 30; Vanqltan v. Taff Vale Rail. Co. 
(1800), 5 H. & N. 679, Ex. ('h. ; F^enumtle v. Loadou and Korih Wedevn 
Rail. Co. (1800), 2 F. &. F. 337, 340 ; see, generally, title 'J’okt. 

(/) Smiih\. Lmdon and iSouik Western Rail. Co. (1870), L. R. 0 C. P. 14, 
Ex. Ch. ; and see p 378, ante 

{ni) Fitimanile v. London and North Western Rail, f-o., siipia, at p. 340 ; 
Dimvwvk North tHaffordsliire Rail. Co. (1800), 4 F. A^tF. 1058 ; Groom v. 
Great WesUrn Rail. Co. (1892), 6 T. L. 11. 253. 

(w) Factory and Workshop Act, 1901 (1 Edw. 7, c. 22), ss 14 — 16; 
eec title Factories and Siiors, Vol. XIV., pp. 407, 468. 

(o) Sec title METROPOLIS, Vol. XX., pp. 488 — 491 ; and Ree ibid., p. 476. 
Elsewhere boroughs and urlian diRtricts have power to make their own 
f^nivisiou by bye-law ; see titles Public Health and Local Adminis- 
iRAiioN ; 'J'jjeatrrs AND Other PLACES OF ENTERTAINMENT ; and See 
title Infants and Children, Vol. XVII., p. 173. 

ip) See Bevfii, Negligence in Law, 3rd ed., pp. 492, 493. 

iq) iJewey v. White (1827), Mood. M. 56. 

(r) title Metropolis, Vol. XX., p. 417. 

{«) See titles Gas, Vol XV., p. 308; Local Government, Vol. XIX. 
p, 253; Public Health anp Local Administration. • 

(0 Metropolitan Fire Brigade Act, 1865 (28 & 29 Viet. c. 90), a. 12 j M 
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movcly as trospassrA's (r/). A firo bri^aJe itiainlaiiiod by a local 
authority has power to keep order, and may. if it is considered In Re{(ard 
necessary, exclude the iiiombers of a voluntary fire brigade {h). td Pire. 

680. The London County Council, and prcsumaldy any local 
authority whose nfticeis coniniit acts of nep[ligence, are liable for 
I ho damage caiise<l by sucli acts(»'). The nieiu);ers of a voluntary 

tiro, brigade who enter preniisos wliere a lire breaks out are jointly locm 
and stivei'ally ]ial)le tor similar acts of negligence, aiid, if they are 
\\itbin tl)e premises without being called u])on by the occupier to voiuntaiv”** 
do so, liability would atlacii to them as trespasseis without proof of brigade.* 
acts of iK'gligence (u). 

681. HaiUvay comjianles and others who use or make use of l-)aina<?e by 
engines are liable for siich <laniage as is caused bysjisirks or cinders 
(.iiiitLcil from them(d), and, if they are acting under staliiLory 
auLliority, are liable if the engine is negligently used (c), but m^gli- 

gence need not Ik* jjroved wlau-e damage is done in agricultural lands 
or agricultural crojjs by s])arks or cinders from a railway (Mig/nie, 
and a sinii not exceeding .£100 is claimed, provided due notice ia 
giviui t«) the railw’ay company fy’). 

Sect. 4. — 7a Iu>(/a)d to Animals. 

682. Tlie duly of an ownior of animals, apart from statute, varies Dufy varies 
W'itli file kiiitwledge he has of their character (p) . Thus it is his 
absohiU^ duty to control wild animals which he keeps (/i) in a state character. 


Joyre V. Metropolitan Board of Works (1881), 44 L. T. 811 ; Piriilic. Health 
Aetrt AiiieiKlriH‘iit Act, 1907 (7 Edsv. 7, c.,5:l), s. 87. 

{a) Sec (Jarter v. Thomas^ 11893] 1 Q. B. 673; title Trespass 

(h) Ibid. ; see Public Health Acts Amendment Act, 1907 (7 Edw. 7, 
c. 53), as. 87 — 89 ; title Metropolis, Vol. XX. pp. 417, 418. 

[c) tfoffcey. Metropolitan Board of Works, supra. There may be iu*t;liffonco 
by vihicli a member of the brigade or voluntary liel]>cr suUers, and it it ia 
diie lo defective apparatus the injured person may iTK-ovcr agaiii.si the 
authority maintaining the brigade, but if the act coinplaiued of is that of 
a lucmber of the brigade, the doctiineof common employment (as to wlii(*li 
see, geneially, title Master and Servant, Vol. XX., pp. 132 et seq ) will 
apply, even if the person injured is an infant (Bass v. Hendon Lhban 
Jtistrid Council (1912), 28 T. L. R. 317, C. A.). 

(d) Jones v. Fesiiniog Hail. Co, (1868), L. R. 3 Q. B. 733 ; Powell v. Fall 
(1880), 5 Q. B. D. 597, C. A.; Gunter v. James (1908), 24 L R 868. 

(f) Fremantle v. London and North Western Bail. Co. (I860), 2 F. F. 
337, 340 ; /Smith v. London arul South W estern Kail. <>o (1870), L..R. 6 C. P. 
14, Kx. Cli. ; compare Vaughan v. Taff Vale Rail. Co. (ISCO), 5 H & N. 
679, Ex. Oh. ; Shaftesbury (Karl) v. London and South Western Kail. Co. 
(1896), 11 T. ]j. R. 269, 0. A. ; Canadian Pacific Badway v. Boy. fl9U2J 
A. C. 220, P. (' ; and see title Nttisance, p. 619, 

(f) Railw-ay Fires Act, 1906 (5 Edw. 7, c, 11), s. 1 ; and see, fiii’ther, titles 
Agriculture, Vol. L, pp. 279, 280 ; Compulsory PuiicaASB ok Land 
AND (;OMPENSATION, Voi VI., pp 64 et S€q. 

(g) See title Animals, Vol. 1., pp. 372 et seq. The owner of a dog which 
has done injury to cattle is liable by statute for the injury done without 
proof of knowledge of the animal’s dangerous propensity or proof of 
negligence (Dogs Act, 1906 (6 Edw. 7, o. 32), s. 1 (1) ; see title AIiiuals, 
Vol l.p. 397). 

ih) As to what constitutes keeping, see Cleveiion v. Uffemel (1887), 3 
y, L, B, 509, aud title Animals, Vol I., pp. 372 et seq. 
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of cfij)tivlty, or animals which, although not wild by nature, are 
known by him to be of a savagt* ilifipositiou (/h If they escape from 
his premises and cause damage (A), or if, while upon hia premisoB; 
they cause damage to persons who are there by his invitation or 
licence, he is liable for the damage caused without further proof of 
negligence ti)- l^he case of domestic animals not known to be of 
a savage disposition, he is not bound to keep tlieni in unless he is 
under a duty to fence, and is therefore not litible for negligence if 
they wander from his premises and cause damage to another upon a 
liigliway (m). If, however, ])y his own act, or tliat of someone for 
whom lie is responsible, ho causes such an animal to go on to a 
highway or public jilace, and leaves it tliere unattended, in circum- 
stane.es which result in damage being done to others, he is liable lor 
the damage (?/). 


(i) See title A "N IMA LS, pp. 374, .375: <^aird v. Catte (184S) 5 i\ R. 622; 

V. lioshorville (inrdena (18S6), 2 T. L. K. 282 ; Burton v. 3Ioo)he(td 
( ISSl), 8 K. (rt of Soss ) 892 ; Chirh v. Armstronq (1862), 2-1 Diinl. (('‘t of 
Bess.) 1320 (a bull is not necessarily (o be regarded as savage) : JfntperH v. 
Great Korih of Seothtnd Bail Co (1886), 13 K. (Ct of Boss.) Il3i)(niere 
notice to a domestic servant of a dog having bitten someone is not siifii- 
cient) ; Cohji* v. BorriKh (1885), 2 T. L. Jl 471, A. 

(A) .1/(0/ V Burden (1840), 9 Q. R. 101 ; Fdbuin v. J*eopWs Valace and 
Aquanuni Co. (1890), 25 Q. R. D. 258, C. A. 

(/) JtaUr V. Snell, [J908J 2 K. R. 352, 825, C. A. : see also Mansfield v. 
Biiddeleq (1876), 34 L. T. 696; SviilUe v. Bond (1886), 24 Be. L. K 148 ; 
Lou'etjfy. Walker, flOlOJ 1 K. R. 173, C. A. ; reversed on the parlieiilar 
facts, [1911] A. 0. 10. A mere trespasser eaniiot, hovrever, recover ( }farlar 
V. Ball ( 1900), 10 T. L. H. 23»9 ; see Lowery v. Walker, aupra). In Jlakct v. 
Snell, mpra, the plaiiititT w'as a housemaid to the defendant, who o\vm‘d a 
dug known to be savage which was in the care of a servant, who iiuiled it 
to attach tlie pliuiititf. CnZKNS-llAKDY, M R., and Farwell, L..1 , w'ere of 
opinion that the owner of such a dog keejis it at Ids peril, and is liable for any 
in jurious eonsequeiireseau.sed by its escape, notwiihstaiidirig that it does so 
by reason of the intervening wrilfulact of a third party; but Kennedy, Ij.,!., 
dissented from this eoiiclusioii. The decision of the majority of the Court 
of A])peal formed the subject of a critieisin by the late Mr. Thomas Reven 
(SCO liar vard Law Review. May, 1909, p 465, title “ Responsibility for the 
Keeping of Animals”), which points out that, though the judgments of the 
majority of the Court of Appojd j>rofeas to be liased on the decisions of May 
V. Burden, xupra, and other ea^os cited in this note, they do not, when 
examin(‘d, go the length of di'cidmg that a defendant is not at liberty to 
prove facts which may exculpate him. As to the dictum of Farwell, 
in Baker v. Snell, supra, that oue who kcejis a vicious dog does a wroiiglnl 
act, and keeps it at his peril in all eiroumstancos, see Beck v. Dyson (1815), 
4 Camp 19N ; Brock v. Copeland (1794), 1 Esp. 203, citiid in Bird v. IloU 
brook (1828), 4 Ring. 628, 6.38 ; Suteh v. Blackburn (1830), 4 C. &; P. 297. 
Bee also t he analogous cases of keeinng dangerous things likely to do harm 
if they escaj'a, cited at p. 407, post. As to invitees and hoonsees, see 
pp. 385, 391, ante. 

(m) lliqgins v. Searle (1909), 100 L. T. 280, C. A. ; Hadwell v. Ui^kton, 
[19071 2 K. R. 345 ; Kllifi v. Banqanl (1911), 106 L. T. 51. C. A. ; Jones v. 
Lee (1911), 106 L T. 123 ; see <^o.r v. BurhuUje (1863), 13 (\ R. (n. S.) 430 ; 
title Animals, Vol. I., pp. 375 ei ^eq. Where, howe.ver, the person injured 
had an interest in the soil of the highway, the owmer of the animal might 
be iiabhyo him in trespass (Ihyyins v. Searle, supra , see title Tkescass). 
As to tlie duty to lenee, see ]>. 40tl, post. 

[n) liUih/e OoQdwin (1831). 5 (’ vV: P. 190 ; Whatman v. Pearson (1868^, 
L. R. 3 C. P. 422. 
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The possession or disposal of animals known by the owner to be ** 

Buffering from an infectious disease imposes upon him a duty to In Regard 
take precautions that the disease shall not be communicated to to Animals, 
animals owned by others (o) or to perbons employed l)y him (p). Digel^ 

ajjimflls. 

SKcr. 5 .— Dangerous or Injurious Goods or Mutter. 


683. The possession or use of articles which are dangerous by Ouiy m 
nature, such as fireworks (7), lirearms (r), or dangerous chemicals 
and explosives (.v), imposes upon the person possessing or using danpcious by 
them the duty to take the highest possible degree of care (/). The nature, 
mere fact that an accident results from the possession or use of 
such articles, wdiere with proper care it should not so result, is 
pnmd facie evidence of negligence (a). Persons who leave such 
articles where they may be meddled with or used by casual passevs-bv, 

01* others wdio are ignorant of their dangerous nature, aixi liable 
unless they can show that they were not negligent (/>). 


684. The emjdoyment of dangerous or defective macliinery (c) 
nr implements (d), or the conduct of dangerous operations (^'). also 
iinposc‘-s a duty to take the most Kcrii])uloiis care, and ffiiliiro to do 
so \\ill rendc'r the person ])y whom they are employed or conduct(‘d 
liable to an employee (/') or to any injured person who has a right 
to be wdierc he was when lie suffered an injury (7). 


Employment 
ol aiuiKC'iniia 
ap'iuMi’S or 
oojuliK't ot 
daiii'CMous 
DpC'iiitions. 


( 0 ) Coole V. W<(rii}g (18()3), 2 11. 0. 3u2 ; and. as 1(» the exlciit of tkia 

duty, see, generally, title Animals, Vol. 1 , pp 419 ct bcg 

(p) Davies V. England and Curtis (1864'), 33 L. .T. (q n ) 321. 

(q) Whithy V. Brock & Co, (1888), 4 T. L. R. 241, A. 

(r) Dlron v. (1816), 5 M AS. 198 ; v. [ 19UJ] 2 1. R, 

317, C. A. 

(«) Williams v. Eadij (1893), 10 T. L R. 41, C A, 

\t) Dijron V. Bell, sitpra , Parrp v. Smith (1879), 4 C P. T). 32.^. 

{a) Whitby v. Brock tit Co., supra. 

{b) Dixon V. Bell, supra : Williams v. Eady, supra , SfilJhfm v Creed, 
supra : compare McDownll v. Great Western Railway, (‘1902] 1 K. B 618; 
reversed, [1903] 2 K. B. 331, 0. A , on the ground lhali tlioio was no 
v\ ideijoe to go to the jury of the risk of interference by otliei s. 

(c) The European (1885), 10 P. D. 99; Britton v. Great Cotton 

Co (1872), L. R. 7 Exch. 130. 

(d) Clark v. Chambers (1878), 3 Q. B. D. 327. 

(c) UolUday v. Naiioiud Telephone Co, |1S00] 2 Q B 392, C. A ; 
Dominion Sutural Gas (U) , Ltd. v. CoUin-s and Perkui'i, |1909|‘A. 640, 

P (\ ; The Andalusian (1877), 2 P. i>. 231; The George Paper (1S83). H 
1* 1) 1 19. As to iicgligeueo m the observance of st;ilutv)ry duties unp^^^ed 
to proti'ct (‘.mplovecs in dangoioiis oxioiatious, sec^ David v. P^ntnnmc 
Vcilhyr Coal Co., [1009) 2 K. B. 146, 0. A. ; Bailer (or Black) v. Pijc Coal 
Co , IMl, 1 1912] A. C. 149; and see note (c), p. 424, post. 

(1) Se,e title Master and Seuvant, Vol. XX, pP- 128 et seq. In the 

ease of defective machinery etc., an employee must prove not only tlio 
defect, hut lliat it arose or remained undiscovered by the negligence (d 
the employer himself or lus agent [Kiddle v. Lovett (1885), 16 Q. II. 1). 
605 ; see title Master and Seuvant, Vol. XX., p. 130). , 

(g) Holliday v. National Telephone Co, supra; Powell v. Fall (1880), 
5 Q. B. D. 587 ; Blenkiron v. Great Central Consumers Co, (1860), 2 
F* A F. 437; Paterson Blackburn Corporation (1892), 9 T. L. R. 55, 
C. A. 
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685. The manufacture and supply of electricity or p;as and the 
supply of water are common iy regulated by statute, in which case 
manufacturers or persons giving the supjily are not liable except 
for acts which are not. juitliorised directly or by imjilication, or 
for acts which, although authorised, are negligently performed (/O- 
Wliere the mamifaciure or supply is not ri‘gulated by statute, 
manufacturers are under an absolute duty to keep the electricity, 
gas or water under tlioir control (/). 

686 . The sale of certain goods which are dangerous in themselves 
is regulated liy statute (A). 

Apart from such regulation, wherever a person sells goods (/) or 
su])])]ieR tlicm for liire there is a iei)resentation, or warranty, 
express or implied, that they are reasonably ht for the purjjose for 
vliicli they arc sold or supplied (a). Where they prove not to be so 
fit, and damage resulls to the person to whouj they are sold or 
supplied, the person selling or supplying them inciJis liability to 
ljim(o;. A third party will not have a right of action in re.-pirt of 
any damage incurred in consequence of a representation \\lietlier 
expressed or inqilied, unless such representation was made fraudu- 
lently with the intention that it should he acted on ( /O and the 
damage lesults from the injured party’s reliance on it(f/). 

Indejioudently, liowover, of any warraniy, the sale or snjiply of 
goods, which are known to the person selling or supplying them to 
bo dangerous, imjjosos on him a duty to warn ilie jierson to wliom 
they are sold or supjdied if there is a doubt of liis jiercepliun of tlie 
danger (r). AYliere this duty is neglected and damage results fi’oin 

ill) See titles Electbio Lighting and Power, Vol. XII., pp 6(>J e.t ; 
IIas, Vdl XV , pp. 359 et> seq. : Water iSTTPpLy. 

(i) Satioiial Telephone Co, v. Baler, [1803J 2 t'h. 186 ; Eoeferv an^l South 
Afiiean Tfleqrajth Co. v. Cape Tou'n Tramways i'os., |I9(>2| A 381, 
V. ; Midu'ood dr (Jo , Ltd v. 3[aii('hryfvr (^o}poniiwu, 1 10or)j3 K. D. 597, 

A. ; coinjK'ire JRiflavds v. Fletcher (1868), L. K. 3 II L. 330. 

(/.) Eg., liy the Explosives Art, 1875 (3.S & 39 Vict. c. 17); see title 
Jai’Iosivls, Vol. XIV., pp. 38t) ct srq ; the PLarniacy Acts, 1S68 and 
1S69 {31 iV 32 Vict. o. 121 ; 32 33 Vict. c. 117); see title Medicikk and 

Ph.^rmacy Vol. XX,, pp, 377, 381 et seq , and, as to petmleuiu, see titles 
ri’Bi.K' Health and Local ADMiNXbTRATiON ; Shipping and Navigation. 

(/) Faudall v. Newson (1877), 2 Q. B. I). 102, C. A. 

(w) Ibui. ; Steel v. State Lint Steamship Co. (1878), 3 App. Cas. 72 la 
Hyman v, A-ye (1881), 6 Q. B. D 685, Lindlet, J., at p. 688, held that a 
hired carriage, to be reasonably fit, must be as fit aud proper as care and 
skill can make it. lor the journey for which it was required, or if no journey 
was Kpeciilcjl, thou along mads or on ground reasonably fit lor oavviage.s ; 
see t: lie Bailment, Vol. I., pp 550, 551. 

(71) Wnliis V. Bussell [1902] 2 I. U. 585, C. A. ; Bostork d' To., Ltd. v. 
Lirholwn d Sons, Lid., [1904] 1 K. B. 725; see title Food and Drugs, 
Vol. XV., p]t. 3, 4 

{o) Idlest V. Last, [1903] 2 K. B. 148, C. A. ; Wren v. Tialt (1903), 72 
L. J. (K. B.) 340, C. A. ; FroH v. Aylesbury Dairy Co., [1905] I K. B. 608, 
C A. ; Jacksotf V. WaUon df Sons, [PJUOJ 2'K. JJ. J93, 0. A. ; see, generally, 
title »Sale op (Ioojns. 

ip) Jjangridge v. Levy (18:i7), 2 M. & W. 519; Thompson v. Lucas 
(1868), 17 W, R, 520. 

iq) Gefhard v. Bates 2 E. R. 476 ; Barry v. Croskev (1861). 2 

John. & H. 1 ; see title Mim.epresentation and Fraud, Vol. XX« 
pp. 716. 717. ^ ^ 

(f) Clarke v. Army and Navy Co-operative Society, [1903] 1 K. B. 165, 
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the reasonable use of the goods to the person to whom they are sold 
or supplied, th(‘ person selling or supplying them is liable (s). lie 
is also liable in sucli circumstancos to a tliird party if ho had 
reason to suppose that the goods were sold or supplied for such 
third party’s ustjfO, or wh(^re the third party uses them by his 
invitation din^ct or inijjlied (a), in general, however, his liability to 
thiid parties is eonfnied to the case of articles dangerous in them* 
srlves where it is necessarily the case tliat such parties will come 
Vvitliin thi'ir proximity (c). 

687. Piu’sons who give or lend goods wliich are dangerous are 
not liable for any daiiiag(‘ that may result imless they know of the 
evil (iiai'fictei* of the goods at the time and fail to warn the person 
to whom they are given or Icait (/r). 

688. Coiiain obligations are placed by statute on persons snflering 
from dangerous infectious disorders to prevent the communication 
of infection (.r). 

Sect. G.~ In Rcrjard to Foices. 

689. There is no general duty (y) iin])osed on anyone to fence 
the bouiidari(*s of land except for tlie purpose of })rotectingthe safety 
of Iversons rightfully using tlie higlnv.iy either wiiile on tlie Ingliwaiy 
itself or w’lieu luiiutentioiuilly strasing from it(ji). Where there is 
a duty to fence, the fence must be sullicienfc Jiaving regard to the 
ordinary user of the land fenced (/>)* 

C, A. TJje duty exists liot.li wdiero, as lu tliis case, the dauber was incident 
to the ordinal y use ol the goods but not readily perceived, or where from 
their eonstnictiou or otherwise the goods aic m siudi a condiUoii as to 
cause danger not ncccssanly incident to the use of them [tlfurvn v. Pender 
(1883), IJ Q. R. J). 503, C. A., per Cottoe and Bowi.n, L.tlJ., at p. 517) 

(i?) IbuL The duly is a duty as between the j)a.rtu\s to the oontiaet 
(}y vnterhottom v. Wriijht (1842), 10 M. W. 109; Pari v. LubOoth, [1905] 
1 K. B. 253, C. A. ; compare Vahdonian Rati. Co. v. Mulhotluiidf [1898] 
A. 0 210 ; Longmeid v. UollUlay (1851), 0 Exch, 701). 

(0 George v. ISL'ivwglon (1869), L. R. 5 Excli. 1 ; see Ghidu'cU v. Slegqall 
(1839), 5 Bing. (n. 0 ) 733. 

(t/) Heaven v. Pender, euprn ; compare Smith v. London and St, ludliarine 
Locks Co, (1808), li. R. 3 C. P. 326. 

{v) Dominion Natuial Gas Co., Lid, v. Colliiis and Perltns, []9<)9| A. 
f)4i), P. 0. ; see Dixon v. Hell (1810), 5 M. & S. 198 ; Thomas v. W mehe^^ter 
(1852), 0 New York State Reports, 397 ; Parry v. Sindh (1879), 4 V. P ll. 
325 ; and see cases cited in note {o), p. 408, ante. The duty appear.s to be 
restiicted to tlie case of things pliysically dangerous. ITins a veJ nation 
or a prospectus docs not come within the categoiy of tilings dangerous 
in themselves (Le lAevre v. Gould, [1893] 1 Q. B. 491, t'. A., per Bowen, 
L.J„ at ]). 503). It is for the court and not for the jury to decide whether 
a particular thing is within this category {Blacker v. Lake and Elliott (1912), 
Times, 8th February). 

(u?) Gavtret v. Egeiion (1807), L. R. 2 C. P. 371, per Willes, J., at p. 376 ; 
see p. 375, ante ; title Bailment, Vol. I., pp. 550 et seq, 

(ic) Public Health Act, 1875 (38 & 39 Viet. c. 55), ss. 12C — 130; see, 
generally, title Public Health and Local Administration. 

(y) Apart from Act of Parliament, agreement to do so, or prescription, 
see title Boundaries, Fences, and Party Walls, Vol. HI., jip. 128, 129. 

(a) See p. 397, ; titles Boundaries, Fences, and Party Walls, 

Vol. III., p. 129; lIioiiWAYS, Streets, and Briiujes, Vol. XVI. fpp. 78, 
114, 116, 133. 

^6) Shnrrody. TAmdon and North Western Rail Co. (1849), 4 Exch. 680; 
Manchester, She(/ield and Lincolnshire Uuilmiy v. Wallis (1854), 14 C. B. 
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Where excavations are made on land on which other persons have 
exi.sting rights, the party making the excavation is bound to fence 
it so as to prevent injury to such other persons or their cattle (r). 
The owner of cattle which, being lawfully on the highway, stray 
on to and cause damage to adjoining uufenced property, is not liable 
unless he has been negligent (rf). 


Sect. 7 . — In Regard to High nags. 

Sui'.-SEer. 1 . — In (Ifunal. 

690. Tlie placm^T of an obstriiciioii upon, or such an iiupropor 
use of, a highway as aniounts to an obstruction of the trailic on it 
constitutes a nuisance (^). In some cases obstruction of the high- 
way may be autliorised l)y law(,/) or agreement (//), and it may be 
eitli(U' temporary (A) or permanent (/). Where it is hunporary, 
tliere is a duty, i»reach of w’liich is an act of negligence, to remove 
the olistruction as soon as possible (/j), and to see that it is so 
guarded tliat the risk to jiersous using the higliway is reduced as 

21IJ; L It scorn he y. (Ireaf Wesfent 2 Q. lUIj (u*> liability 

where catth' striiying on liighway got on the hue) ; lil ulumd Jiml Co. 
Jhiyktn (IHOh), 17 C. 15. 120 (liabiJily where cattle lawlully on highway 
got on the liii<^) ; HesHvut v. Great Western Itail Co. ( 1800). H (\ H. (n' s ) 1508 ; 
Wtsenum v. Booker (1878), 3 C. IL P. 184; Dawson v. Midland Kail (Jo. 
(1872), Jj li 8 E\cli. 8; DtJrofi^ v. Great Western Kail. Co . fl8!)7J 1 Q. 15. 
,‘JIM), A.; compare Knnekeif v. Kedruth Kara I (Jouncil, [lOniJ 1 K. 15. 

382; (^oakery. Wdleoehs, [Vhl] 2 K. h 124, C A. 

(c) Ke WUliamH v. (houeott (1803), 4 15. tV S 149 ; see Si/hray v. White 
(1830), 1 M. & W. 435 ; llawhen y. i^hearer (1887), 50 L. .l.’(o. a ) 284. 

(d) Goodwjfny. (^heveUy (1859), 4 H N. 031 ; Tdh'll v. Waiii (1882), 
10 Q 15. 1). 17; coni])are Gtlligan v Kohh, [1910] S. i\ S50 

(e) K. V. JiiisscU (1805), 6 K-ist, 427 ; K. v. Bartholomew, | 1908] I K. 15. 
554; se<‘, titles Highways, Strkkts, a?jj) Hkidgks, Vol XVJ , pp. 151 
cl Aff/ . 107 et seq : Niii,^aN( 3K, p. 524, 'jxh'ii. 

ij) As in the case ol a level erossiiig on a railway (see Caledonian Kail. Co. 
V. (hjilvy (1850), 2 Macq 229, H. L. ; Ellis v. London and l!iovik 
Wc.slern Kail. Co. (1857), 2 H. N. 424; Boj/d v. (hr.at Noifhcjn Mail. 
(Jo, [1S951 2 1. il. 555), or of repairs to the highway itself by the 
highway authority ; see title Highways, Streets, aeu Bridges, Vol. XVI., 
jq» 101 et seq. 

iq) As ill the ease of a highway iledicated with an obstruction already 
existing in it (Fisher v. Prouse (1802), 2 15. & S. 770 ; Vornwell v. Metro- 
jjoldtin Sewers ('Ommissioners (1855), 10 Kxeh. 771), or of an entrance to 
a cellar bliiongh a pavement [JUekard v. Smith (18oi), 10 0. 15. (N. s.) 470). 
or of beams used for shoring up a house (Iloare v. Kearsley (1885), I 
T. L. R. 420) ; and see title Higiiwats, Stheets, and Bridges, Vol. XVI., 
pp. 44, 45, 251, note (a). 

(h) As in the case of stones set down on a road for purposes of repair 
(Enreiuan v. Canterbury Cofftoration (1871), L. R. 6 Q. B. 214). 

(i) As in ihe case of a flap to an entrance to a cellar {Pickard v. SmitK 
eujaa), or gales on a level crossing (see cases cited in note (/), supra). 

(k) Harris v. Mohbs (1878), 3 Ex. I). 268. Where a medical man was 
detained at a level crossing lor twenty minutes owing to the unreasonable 
and negligent duty of a railway company’s servants to open the gates, the 
company was held liable in damages {Boyd v. OreM Northern Bail Co., 
[1895J !2 I. R. 555). In a case of doubt or difficulty any private right of 
user must yield to the public right (A.~(L v. Brighton and Hove Co-opera^ 
tive Svfply Associaiionf [19U0J i ch. 276, 281, C. A.). 
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far as ))ossible (Z). Where it is permanent, there is a duty, breach 
of which is an acfc of^ negligence, to maintain it in such a state of 
^security as persons using the highway have become accustomed to 
expect (m). 

691. An obstruction wljich, if normally placed, would l)o lawful 
does not render the owner liable if it is tampered witli and rendered 
dangerous l)y the act of a wrongdoer (n), but a person who places 
on a highway an obstruction necessarily dangerous to passengers is 
not relieved from liability by the intervening act of a third party 
who moves it from one part of the highway to another (o). 


Sect. 7. 

In Regard to 
Highways. 

(ii.) perma- 
nent. 

A<*( of third 
I'luty. 


692. A person who voluntarily encounters an obstruction cannot Where 
recover if, in so acting, he has not conducted himself as a reason- 
ably prudent inan( p), nor can one who involuntarily encounters an 
obstruction, if the eliective cause of the damage he sullovs is his own canae. 
carelessness or want of skill (ry). 


Sub-Sect. 2 -Wlndes on Ilvjhuaya. 

693. A duty is imposed liy statute upon every person in charge Bnty in 
of a veliicle (r) on a highway not to cause any hurt or damage by 
his carelessness to any other person, or to any animals or goods <»r 

wliich are lawfully upon the liighway (.s*). And apart from statute i!oo<iBon 
such a person will he liable if, throiigli neglect of proper care, he 
injures anothei m person or jiroperty (/). Even wdien animals or 
goods are negligently left upon the higlnvay, a person wdio causes 
them damage is liable for such damage if avoidable negligence on 
liis part is the cfToctive cause of it (a). 


{1) Foreman v. Canicrhim/ Corporakon (1871), L. R. 6 Q. B. 214 ; Pe'tiny 

V ir imhledon Urban Council, [1 899 ) 2 Q B. 72, C. A. Where the olistiuction 
is open and visible and of a normal description, fencing and giianlmg is not 
always required (WLelland v. Johnstone (1902), 39 Sc. 1 j. K. 32G ; Flnniza 

V City of Glasyow (1910), 47 Sc. L. 11. 638); and Bc^e title lliaiiWAVS, 
Stbekts, and Bbidges, Vol. XVI., pp. 115, note (</), 124, 132 et seq. 

(m) Tliua entrances to coal shoots and cellars must be kept closed or, 
wlicn o]>en. must be guaided {Proctor v. Harris (1830), 4 C. & P. 337 ; 
Pickard v. *SmW/i (1861), 10 0. B. (n. s.) 470), and the flap or ]>hUe imist not 
be kept in a del'cetivo condition (Gandy v. Jubber (1864), 5 B. & S 78 ; 
Osborn v. Metropolitan Water Board (1910), 102 L T. 217 ; Rosenbaum v. 
Metropolitan Waler Board (1910), 103 L. T. 739, 0. A ) ; and sec j)p. 399, 
41(h ante. 

(n) Hamels v. Potter (1830), 4 C. & P. 202 ; compare Bartlett v. Baker 
(1864), 3 11. &; C. 153. 

(o) Clark v. Chambers (1878), 3 Q. B. D. 327 ; and title IIigiiwats, 
Stjreets, and Bridges, Vol. XVI., p. 161. 

(p) Lee v. Nixey (1890), 63 L. T. 285. 

Iq) Flowery, Adam (1810), 2 Taunt. 314; compare Goldthorpe v. Hard- 
man (1844), 13 M. & W. 377; as to contributory negligence, see pp. 445 
et seq., post. 

(r) Including a rider of a horse (Williams y. Evans (1876), 1 Ex. D. 
277) ; or a bicycle (Taylor y. Goodwin (1879), 4 Q B. D. 228). 

(s) Hiffbw'ay Act, 1835 (5 & 6 Will. 4, c. 50), s. 78. Failure in this duty- 
renders the offender Uable to a penalty ; see note (a), p. 412, post. 

(t) Boss V. Litton (1832), 6 C. & P. 407, 409; B. v. Jones (1870), *11 Cox, 
C. C, 645 ; see p. 416, post. 

s(u) Davies v. Mann (1842), 10 M. & W. 546. In this case an ass had been 
loft on a highway unattended and with its forefeet fettered. Tho owner 
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694. It is ati unlawful act for a person to drive a vehicle without 
holding the reins of all the horses in his hands, if there is no other 
person on foot or on horseback to guide the vehicle ; or to quit a 
vehicle of wdiich he is in charge and go on the other side of the 
hedge or fence inclosing the highway, or wilfully to ho at such a 
distance from the vehicle of which ho is in charge, or in sucli a 
situation, that ho cannot have the vehicle under his control, or to 
leave it so as to obstruct the highway (r). Commission of any such 
act renders the doer liable to a penalty, irrespective of any claim for 
damage from an accident of which such an act may bo shown to be 
the oliective cause (a). 

695. It is the duty of a person in charge of a veliicle or beast of 
burden not to prevent wilfully anybody from passing him or the 
vehicle or animal under his charge, or to hinder or interrupt such 
passage {h), 

696. It a person in charge of a vcdiiclc or boast of burden meets 
or is ov'ortakon by another vehicle or person or beast of bin don, it 
is his duty to keep to the left or near side of the Ingliway to 
permit passage (c), and it is a question of fact wlicilior lie has left 
siilhcient room for a passer-hy (d). Failure to oljserve any of these 
duties also renders him lialde to a penally (c), hut non' 0 ])servaiice 
of the rule of the road, while casting upon tlie iiersou wdio neglects 


was licld entitled to recover in spite of his own iu*gligonce, on the ground 
that tlie acciclcnt, which result od in the death of the asss, might have been 
avoided bnt tor the defendant’s negligence. 

(r) Highway Act, 1835 (5 & 6 Will. 4, e. 50), r. 78. As to leaving 
vchiclea so a.R to obstruct the highway, roc J}enj(n,tin v, Sforr (1874;, 
L R. 9 C. P. 400, and, generally, title Nuiswck, p 524, 

{(j) Highway Act, 1835 (6 &. 6 Will. 4, c 50), R. 78. To leave a earriage 
niiattended is an offence within the meaning ot thiK provision {Phpllmiv v. 
Hax^niddU, |1895| 1 Q. H. 768), The offender, if the owner ot the vehicle 
or animal under his cliarge, is liable on conviction before two justices lo a 
jienalty not exceeding £10; it not the owner, to one not exceeding £5. In 
(letaiilt ot payment he may be sent to priRon with hard labour Jor any time 
not exceeding six w'ceks. He may bo convicted by his own eoniossion, by 
the view ot a justiee, or upon the oath of one or more credible w itiiesscrt. 
Ho may he arrested without warrant by anyone seeing the offence com- 
mitted, and be brought before a justice. If he refuses to give his name ho 
may be proceeded against without being named, or may bo sent to prison 
witn hard labour Jor any permd not exceeding three months. 

(6) Highway Act, 1835 (5 A, 6 Will. 4, c. 50), s. 78. 

(') lhid» This provision embodies what is known as the “ Rule of the 
Rond,” a custom of very ancient origin based upon t he general eorivenience : 
“Tin*- rule of the road is a paradox quite; for it you go right you go 
w^joijg, and if you go left you go right” (old saw). It applies also to 
persons riding on horses (Willwim v. Evans (1876), 1 Kx. D. 277), and to 
bieycles (Tayhr v. Goodwin (1879), 4 Q. B. D. 228), 'Jliere are, however, 
certain excejilions generally accepted by custom. Thus, a horse without a 
rider wliicli is being led, or a horse led by the rider of another horse, by 
custom keeps to the ri^t or off side, in order to enable the man wJio is 
leading it to control itTbettcr in passing other occupants of the highway j 
see pp. 414, 416, post, and title Street and Aerial Traffic. 

(d) Wordsworth v, Willan (1805), 5 Esp. 273. 

(c) Highway Act, 1835 (5 &- 6 Will. 4, c. 60), s. 78. The penalty and tho 
provisions yejaiiag to its Tecoverjr those set o^t ia note (a), 
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it ft more stringent obligation to take care(/), is not of itself 
conclusive evidence of civil liability for the consequences of an 
accident (//) ; and there may be occasions when, in order to avoid 
an accident which would othorwiso be inovitalilo, it is nob only 
justified but reipiired (//). 

Whore the centre of the higlnvay is used for a tramlin^', the rule 
of the road is vanod in the ease of a veliicle overtaking a traincar, 
because of the danger of C(jlli[ii()n involved in ils obsorvanct). 
Overtaking volilclcs should in such a case pass the trajnear on its 
left or near side (?). 

In all otlier cases overtaking vehicles must observe the rule of 
the road, and should allow for the v(‘liicle which the}' are about 
to jiiiss pulling out towanla the mid<lle of the roiul,* unless the 
person in cliiuge of it is seen h\ the ])erhnn in rhai'ge of the 
overtaking vehicle to be a\\arc of the latter’s intention (4). 

697 . The sp''('d at ^^ll^ch an animal is ridden or a vehicle is 
driven is mnbnijil to the qiiolion of liabilily. It is an oflence to 
ride or drive furiously bo the danger of any one person or to tlie 
common danger of all ])(*vsons on a highway I/), liotli us riigaids 
civil and criminal liahilil.v, ilie rate of speed which will ho con- 
Kideied dangerous, varies ^^ltlJ the nature, conditions, and use of tho 
particular highway and the amount of traffic which actually is, or 
may be expected to be, on it (;//). 

698 . There is a special obligation to take care, both in i-egard to 

(/) Plurkwell v. W ihon ( 1832), 5 C. & P 375. The obligation is espoeially 
sfriiigenl at iiJf'ht (Crtiden v. Feuiham (1799), 2 Esp. 085). 

ig) Williams y. Kuihnrds (lHo2), ^ Ca,v. & Kir 81; Llogd v, 

SC. P. (N. s ) 067 ; JS'ortk v. Sm.iih (1861K 10 (h li. (k. s') 572 see (Uiidfyi 
V. Fpnihnm, supra; Clay v. Wood (J8U3), 5 Esp. 44; Chaplin v. lUnvos 
(1828), 3 (k h V. 554. 

{h) Wayde v. Cnrr {Lady) (1823), 2 Dow. & Ry. (k. b.) 255 ; Turley v, 
Thomas (1837), 8 C. & P. 103; Fincgan y. London and North Wedern 
Kail Co. (1889), 53 J. P. 663. 

(j.) llmnsay v. Thomson db Sons (1881), 19 Sc. L. It 12.5; Jordinc v. 
i^llovefield Laundry Co. (1887), 24 Sc. L. R. 699. Owing to the terms in 
which tho Motor Cars (L-se and Oonstructiou) Order, 1904, was oiigiiially 
dratted, motor oars were at one time compelled to pass tramcars on tho 
off Hide, and the ow'ner of a car w hich passed on the left, or near, side was 
hold liable to a penalty (Burton v. Nicholson, [1909] 1 K. H. 397) ; but, in 
consequence, of this d(M’ision and the judgments delivered in the Divisional 
Tourt, tho tornis of the order have now been altered (Slat. R. & 0., 1909, 
p. 497). 

(k) Mayhm v. Boyce (1816), 1 Stark. 423. 

(/) Under the Highway Act, 1835 (5 & 6 Will. 4, c. 50), b. 78, (he penalty, 
and the provisioiiB relating to its r(‘covery, are tho same as those set out in 
note (a), p. 412, ante. Under tho Public Health Acts Aiuondment Act, 1907 
(7 Edw. 7, c. 53), s. 79, the penalty must not exei'-ed 40^ , and the power 
of arrest without a warrant is only given to a constable who witnesses 
the offence. The Motor Car Act, 1903 (3 Edw. 7, «*.. 36), s. 1, dealing with 
the same subject, creates a variety of offences. It is therefore necessary in 
proceedingb against an offender to particularise tlie offence in order to 
avoid duplicity (K v. Wells (1904), 68 J. P. 392) ; see title Street and 
Aerial Traffic. • 

(m) Le Ltevre v. Oould, [1893] 1 Q. B. 491, C, A., per Lord Esher, M.B.., 
at p. 497 ; compare the Motor Car Act, 1903 (3 Edw. 7, c. 36), s. 1 ; 
Bfwes V. Ilopkips^ [19001 ? K. B. J ; and m title §TWT ANP AbpiAI# 
iBAmg. 
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speed and otherwise, at cross-roads or recognised crossings (n), or 
where the footpath is crow'dod and persons may be forced into the. 
roadway (o). 

699 . Driving with defective apparatus if the defect might 
reasonably have been discovered ( p), or with a horse improperly 
harnessed (</), or leaving a horse or carriage uniittended in 'a 
])ul)lic place (r), or Bjmrring a horse when close to othijr porsoii8{«)‘, 
are negligent :icts, which render a defendant liable for injuries of 
wliii’li they are the effective cause. J>ut the fact that a horse; wdiicK 
lias strayed on a highway, kicks a child (t), or that a horse harnessed 
to a vehicle runs away («) or stops witliout warning (a), or that a 
ve-liicle skids (/>), is not conclusive evidence of negligence. 

A driver on a highway may be liable for negligence jointly with 
another (c), and this may be the case even where the injury is 
actually caused by that other (d), but not where the injury results 
solely from the intervention of a third party (c). 


(n) WiUin7nfi v Richnrdu (1852), 3 Car. ife Kir. 81 ; aoe also Spnngett v. 
Ball { 1803), 4 1’\ iV F 472. It is the duty of tradic on a side road to give way 
to that on a main road {Mamndrew v. Tillard (1908), 46 Sc. L. K. 111). 
A similar duly lests on traffic emerging from a private road on to a highway 
{Cam'phdl and Cowan <t‘ f/o. v. Train (1910), 47 Sc. K. 475). 

(c) Mfvtni V. North Metropohimi Trcmway« Co (1887), 3 T. Jj. K. 600,0. A. 
ip) Welsh V Lawrence (1818), 2 Chit. 262 ; Templeman v. Ilnydon (1852), 
J2 0. J>. 507 ; Colterill v. Starkey (1839), 8 0. & P. 691 ; compare The 
European (1885), 10 P, D. 99. But this is not the case where the delect 
ViiiH not known to tlie person sued (Doyle v. Wrayy (1857), 1 F. & F. 7 ; 
Moffatt V. Bateman (1869), L. K. 3 P. C. il5). As to injuries to iiersons who 
have hired a defective vehicle, see Hyman v. Nye (1881), 6 Q. B. D. 685; 
title Bailment, Vol. I , pp. 550, 65 J ; and p 4(i8, ante. 

(f/) Burkin v, Bilecikdji (1889), 5 T. L. K. 673 (whore a horse which was 
too large w'as put into the shafts of a van) ; Simnon v. London General 
Omnibua Co. (1873), L. 11. 8 0. 1\ 390 (where a liorse addicted to kicking 
was hanies.sed to an oinnihiiK without a kicking strap heing used). 

(r) lllulyc V. Goodwin (1831), 5 0. & P. 190; Lynch v. JSurdni (1841), 
1 y. B. 29 ; M'Ewan v. Cullnll (1897), 35 So. L. 11. 58 ; compaio Goodman 
V Taylor (i832), 5 C, & P. 4B), and see pp. 411, 412, ante, 
is) .\otih V. Smith (1861), 10 (k B. (k. s.) 572. 

[t) Cox V. Burhidye (1863), 13 0. B. (N. s.) 430; see title Animals, 
Vol L, pp. 377, 378. 

[n) GMous V. Pepper (1695), 1 Ld. Kaym. 38; Ilammack y. White 
(1862), 11 C. B. (N. s.) 588 ; Holmes v. Mather (1875), L. R. 10 Exch. 261 ; 
Manzoni v. Douglas (1880), 6 B. 1). 145. But it might be otherwise if 
it were known that the owner of the horse knew or ought to have known 
it to bo dangerous and unlit to be driven ( Villicrs v. Avey (1887), 3 T. L. R. 
812) 

(o) Watson y. Wordie dt Co. (1906), 8 ¥. (Ot. of Sess.) 876. 

{(>) Winy V. London General Omnibus Co., [1909] 2 K. B. 652, C. A.; 
Parker v. Londo^i General Omnibus Co. (1909), 101 L. T, 623, 0. A. ; com- 
pan* Barnes Urban District Council v. London General Omnibus Co. (1908), 
iOO L. T. 1 15, where, however, the vehicle was known to be likely to skid. 

(c) Davey v. Chamberlain (1802), 4 Esp. 229 ; see title Tort, 

(d) Sc(^ A*, v. SwMall and Osborne (1846), 2 Car. & Kir, 230, where two 

pepons were driving seppalc vehicles and abetting each other’s furious 
driving, •and l)oth were tried for manslaughter and loimd guilty: see title 
('RiJMJNAL Law xmi Proceoube, Vol. IX., p. 682, note (i). As to 
criminal negligeii^, see p, 420, post * 

^^^^) i?. V. l€dg.!r{im)t 3 857 i Scott v. Shepherd % \Vw, Ob 
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, Where the driver is a servant, and the negligent act is done in 
;-pucsttance of his emiiioyinent, the master is liable (J). 

. 700. If the vehicle is a hired vehicle, the person to whom it is 
hired is only liable for the negligence of the driver in so far as he 
’‘is in a position to control the actions of the driver ( 7 ). A. more 
jjaseenger, even though sitting by tho side of the driver, and, there- 
' lore, physically in a position to control his actions f//), is not liable 
tor the driver’s negligence (<,). 


In Regard to 
Highways. 

Master and 
servant. 

Hired 

voliicles. 


701. Though tramway couipanies have a statutory right to tho laabiiuy of 
'""use of a highway for the construction of tramlines and the running 
■ of tra'jn8(/0, this right is subject to a duty to take care that the 
safety and convenience of the piUdic are preserved ( 1 ). They havti 
no monopoly of the highway, and are l>ouud in permit others to use 
it as freely as if tlnuui were no tramway except where they would be 
intercepting or interfering with thii use of the tramway as such (m). 

They are subje(‘t to the saim^ liability as the owners or drivers of 
other veliicles for driving recklessly or dangerously (a), or for tho 
.use of defective apparatus (o). 


(/) QifdTman v, Burnett (1840), 6 M. & W, 409; Goriloa v. liott (IS 19), 
4 Kxch. 305; Seymour v. Greoiwood (ISGl), 7 fl. & N. 355, Ex Ch. ; 
WilUamfi V. Jones (1805), 3 H. & C. 603, Ex. Ch , per Blackburnt, J., at; 
J). 009. TJicro IS 110 liability attiudiing to the master where tlio act is a 
wanton one on the part of life ser vant done to aoino ]uiri)ose <0 iiis 

own {Croft v. Alison (J821), 4 B. & Aid. 590; Beard v. London General 
Omnibus Co, [1900] 2 Q. B. 530,0. A ; Sandcison v, Collins, |190l| 1 
K. B. 028, C, A ), but there may bo if tlie act, though coulraiy to the 
master’s orders, was done by the servant to serve liis master’s interest. \ 
(Limpns v. London General Omnibus Oo. (1802), 1 H. E. 520, K\. Eh ); 
see title Mastku am> Skuvant, Vol. XX., pp. 253 et sn/. 

(ff) j\OLan()hlin v. Pryor (1842), 4 AEan. & E, 48; W kealiiaj v. Pahidc 
(18*37), 2 M. iV; W. 050. 

(ft) Pike V. London General Omnibus Co. (1891), 8 T. Tj. K. 104. 

(?) Compare the Loinloii Hackney Carriages Act, 1843 (0 & 7 Vict. c. SO), 
which alters the relationship ot driver and cab -proprietor to that ol inastei* 
and servant, so far as conetu'iis the public (King v. London Improved i'ab 
Co. (1889), 23 C>. B. 1). 281, 0. A. ; Keen v. Henry, fl894| I Q. B. 292, 
C. A ; see title Street a>]L) Aerial Traffic), though, as bet ween the 
parties themselves, leaves them iii tlm position of baih)r and bailee [Smith 
V. London General Motor (kih Co., Ltd., [1911] A. C. 188 (claim iiuder Mk' 
Workmen’s Componsatioii Act, 1900 (0 Ldw. 7, c. 58) ) ; see title ]\Iastek 
AND Servant, Vol. XX., p. 07. 

(k) Tramways Act, 1870 (33 & 34 Viet. c. 78) ; sec, generally, title 
Tramways and Lkuit K-\ilways. 

(l) Dublin Cniied Tramways Co. v. FitzgeraM, [1903 1 A. C. 99, per Lord 
Halsbiirt, L.(7., at p. 103; Ogston v. Aberdeen District Tramways Co., 
[1897] A. C. 111. 

(m) Jhid. : Hartley v. Chadwick (1904), 68 J. V. 512. The extent of their 
rights may be varied by the terms of the local Act, if any, under wliicli they 
are constructed (JI/on/?*<?flZ City v. Montreal Street Railway, [1903] A. C. 
482, P C.) ; but they have, in general, no right to interfere with the usi‘ iu 
safety of the highway by others (Ogston v. Aberdeen District Tramways 
Co., supra). 

(n) M'JDermaid v. Hdinhurgh Street Tramways Co. (1884), 22 So. L. U. 13 ; 
Bailee v. Korwieh Electric Tramway Co. (H102). 18 T. L. R. 502, Cf A. The 

(o) For note ( 0 ) see next page, 




Inl^dto 

S^ways. 


Rights and 
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pudestnans. 


Vtihiole^ 

passing 
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Duly oi 
driver. 


Definition of 
wharf. 


yffetaEHcS 


Sub-Sect. Pt'(Mrian$ on TIi(jhwai/6. 

702. Persons on foot, even if infirm, have a riglit to be upon a 
highway, and are entitled to the exercise of reasonable cave on the 
part of persons driving vehiclos upon it ( />) ; but they are not exen]]H 
from a duty to take care of theinselvest^/). The aiuount of cave 
reasonably to be required of them depends on the usual and actus^l 
state of the tiaffic (r), and on the question whether the fuot- 
passeiigi-r is at a recognised crossing or not(i>). 

703. The rule of the road does not apply to vehicles jiassing 
]ieisons on foot(/), and Llic fuel that a vehicle is on the wrong side 
of the load does not free a loot-passongor from his duty to look 
out {u). ilut tile duty of the driver of a vehicle is not salislied by 
creating a warning noise (f>), and in an emergency, where either the 
veliicle or the foot-passenger must alter his course to avoid collision, 
the driver of the vehicle does not escape liability if he cannot show 
that he has tried to pull up or to one side (c). 

Sect. 8. — la llecjard to WJtanes and Jhrl'n. 

Suu-Seit. 1. — Duiii's in Respevt of Wharres and thxU. 

704. A wliarf is a place constructed for the convenience of 
loading or unloading vessels, on the shore or margin of a harbour, 
river, or canal (d). 


ninomit of care to bo observed varies with regard to the cireumRlanoefl of 
tho limhway v. North MelropolUan Trtimwmjs Co. (1H87), 3 T. L. K. 

000, 0. A. ; Hartley v, Chadwich (1904), 68 J P. 512 ; sec Leaver v. Ponty- 
pridd Urban JJUtrUi Council (1911), 56 Sol Jo. 32, II. L. ; Brodleharhi v. 
Manchester, Bury, Rochdale and Oldham Steam Tramways Co. (1886), 17 


Q. B. D. 118). . . „ 

(0) Sadler v. 8oi(th Staff ordslwe and Himingham District Steam Tram- 

ivaus Co. (1889), 23 Q. B 1). 17, C. A. 

( 1 ) ) Boss V. JAtlon (1832), 5 C. & P. 407 ; see Coiterill v. Starhey (1839), 
8 C, &; P. 691 ; Anderson v. Blackwood (1885), 23 Sc. L. B. 227. 

((/) (^oitenll V. Starkey, supra ; Cotton v. Wood (1860), 8 C. B. (n, s.) 568 ; 
Jlawkins V. Cooper (1838), 8 C. & P. 473; Willuims v. Richards (1852), 3 


Car. & Kir. 81. t t , tt t 4. r 

(r) Smith V. Browne (1891), 28 L. B. Ir. 1, per Holmes, J.. at p. 5 ; see 

(Verk V Batrie (1879), 16 Sc. K. 626 ; Allen v. North Melwpolilan Tram- 
vua/s Co. (1888), 4 T. L. K 561, C. A. ; Shearer v. Dunedin (Corporation, a 
Js'eiv Zealand case cited without reference by Beven, Negligence m Law, 


V. Richards, supra ; Springett v. Ball (1865), 4 F. & F. 472. 
{t) Gotteilll v. Starkey (1839), 8 C. P. 691. , /iorn\ 

(а) JIavbkins v. Cooper (1838), 8 C. & P. 473 ; Lloyd v, Ogleby (18t>9), a 
C. B. (N. s ) 067 ; Clay v. Wood (1803), 6 Esp. 44. 

(б) V. Broioni! (1891), 28 L. K. Ir. 1. • 

c) Jhid • Clerk v. Petrie (1879), 16 Sc. L. B. 626 ; M^hechiiie v. Couper 
(1887) 14 B. (Ct. of Sess.) 345. The duty may be based on either of two 
iffroiiuds, the fact that a veldele is capable of moving at a greater pa(M3 than 
a foot-passenger, or that, in the event of an accident, it is capable of doing 
so much more damage ; compare the rule as between steamers and sailing 
vessels (AS/wmnoa (1828), 2 IJa^. Adm. 173; Perth (1838), 3 Hag. Adm. 

414) ; see tille SiiiPPiNO AND Navkution. 

id) Widdoek V. Humphrey, [19001 1 Q. B. 009. C. A. ; Ulis y Cory dr Sons 
71901), 85 L. T. 499, C. A. ; and see titles Shipping and Navigation ; 
WaterS'ANd Watercourses. Wharves are of two kinds, legal and suffer- 
Unce; 49 to the latter, 9ee MeyerStein v. Barber (1866), h. H. 2 C. P. 38, BO, 
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A dock is an artificial inclosure, connected with a harbour or 
a river, provided for the reception of vessels, and is generally shut 
off from the harbour or river by gates. A dock may be a dry or 
graving dock - that is, one which is used for the inspection 'and 
repair of vessels— or a wet dock, which is used for loading and 
imloadiiig them (r). 

705 . A wharfinger does not necessarily undertake to moor saftdy 
the vessels coming to his wharf ( /*), hut wliere, for profit, he agrees 
to allow his wharf to ho used by a vessel, he must use reasonable 
diligence to ascertain whether the berth and the ajiproaches to it 
are in an ordinar\ condition of safety for vessels coining to and lying 
at it (r/). Tims, if a jetty is so placed that a vessel using it must at 
low water either come n])on some obstruction (//), or ground, the 
wharfinger must see that the obstruction is moved or that the be-d 
is lit for the. vessel to ground on, or warn the person in charge of 
the vessel (0 ; if he fails to do so, and the vessel is injured, ho is 
liable, even if tlie control of the bed of the river or berth is in other 
liands, such as harbour commissioners or trustees, on whom the duty 
of keeping it safe is imposed (A). 

706 The duty of dock-owners to the ships using their docks 
frequently depends on the statutes which regulate their authority, as 
well as on the condition and situation of the dock (/). 


(<*) See liiloa Sttippino and Navigation ; Waters \nd Wateroourhes. 

(/) Cuihnq v. Wood (18't7), 16 M, \V. 628, Ex iJli. (vessel damaged 
by woodwork under the wafer at low tide). 

(g) Tredegar Iron and Coal Co. v. l^ie^imship Calliope ((hvner.^). The 
“ Calhope:' [1891] A. C. 11 ,* compare The Bearn, [1906] T. 48, C. A. ; 
The J\foorcoclc (1889), 14 P. D. 64, C. A. 

(h) E g , a “campshed,” as in White v. Phillips (1863), 15 C. 15. (n. s.) 245; 
compare Cnrhnq v. Wood^ supra, 

{i) The Moorcorl, supra ; Tredegar lion and Coal Co. v. Steamship 
** Calliope'' {Owners), The Calliope," supra; The Bearn, supra; While 
V. Phillips, supra 

(A.) The Bearn, supra. ; The MoorrovK, supra. Harbour boards or 
trustees may bo liable to vessels injured by their negligence in carrying 
out the duties imposed on tlicm, such as by allowing a particular 
channel or berth to become unsafe {e.g.. The Bearn, supra ; Merseg 
Docks and Harbour Board v. l^enhallow (1861), 7 H. & N. 329, Ex. Ch , 
affirmed in Mersey Docks Trustees v. Oibhs (1866), L. R. 1 IF. Tj. 93, 
and followed in Campbell v. Hornsby (1873), 7 T. R. C. L 540, Ex. Oh. ; 
Dormont v. Furness Kail. Co. (1883), 11 Q. B. D. 496: Bede Steamship 
Co. V. K4ver Wear Commissioners, [1907] 1 K. B. 310, C. A. ; K. v. 
Williams (1884), 9 App. Oas 418, P. C.), or by tlie negligence of the 
harbour-master in giving directions which when followed result in a 
vessel being grounded (Kcney v. Kircudbright Magis1}(des, [1802] A. C. 
264), unless the accident is occasioned by some peculiarity of the build 
of the vessel of wliicli the harbour-master is ignorant and uninformed, 
or misinformed by the captain (Lloyd v. Iron (1865), 4 F. & F. 1011). 
Where the directions for a change of station are given by the harbour- 
master in the exercise of discretionary statutory powers, the captain of the 
vessel so changed must still take all precautions to eiisnic the vessel’s safety, 
and cannot throw the whole burden of the consequences of the^chango 
on to the harbour-master (The Fjrrelsior (1868), L. R. 2 A. & E. 268); see, 
ge'ierally, titles Shipping and Navigation ; Waters and Watercourses. 

(1) The Excelsior, supra (dock-master having discretionary power undex 
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Neulioence. 


Sect. R. 

In Regard to 
Wharves 
and Docks. 

Duty as 
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and pel sons 
eoiincd od 
therewith 


Duty of doi'li- 
owiuT with 
respect to 
repair of ship. 


Genoi’filly speaking, their duty is to take reasonable care that 
ships entering and using their docks may do so in safety, both as 
regards the ships themselves and the persons connected with their 
working (/^O- if ship is damaged by an obstruction, such as an 
accumulation of mud (»), or something sunk (o), or a snag(p), they 
are liable if they (ufclier knew of the obstruction juid failed to 
remove it or to give warning of it, or if tiiey laid the means of 
kiu)\ving of ifc and neglected to use those moans iq). Thus, where 
the (lefondaiits ojioned a dock for public use, wlioii the channels 
loading to it w('re in such a state as to be dangerous to ships of 
large size, tliey \^ere held to l)u negligent (/). If tlie dock is 
olmously not a dry dock, but is represented by the proper repre- 
sentative ot the doek-cnviiers to be lit for use as such, and as having 
a level liottom, the owners are liable if, in conse(iuence of so using 
the dock, the vessel is injured by the bottom being uneven (.s). 

707 . Where the i)ro))rietor of the dock undertakes the repair of 
th(^ sliip ho must take care to have it properly attended to. So 
where a sufficient number of workmen were not provided, and in 
consequence of a higli tide breaking down the dock gates the ship 
was injuj’od, the proprietor was held lialde as, had there been a 
sufficient number of men, precautions could have l)een taken to 
prevent tJie damage after the danger was seen to he api)roaching(0. 


statute to change the station of a ship, and using his dis(*n*l.ioii reasonably, 
is not liable lor damage that may arise) ; eom])ave Thompson v. yorth 
Eastern Hail Co. (I860), 2 h. & S. i06, 119 

(m) Farnahy v Lancaster Canal Co. (1839), 11 Ad & EL 223, 243, 
Ex. Ch., approved in ]\lcr8ey Docks Tntslees v. (Jthbs (1866), L. ii. 1 IT. L. 
93, affirming Mersey Ihels and Harbour Board v. Bcnhalloiv (1861), 7 
H. & K. 329, Kx. Ch ; compare Bede Steamship Co v. Birer Wear Com- 
missioners, [19071 1 K. B. 310, C. A. 

(n) Bede Slearnshp Co. v. River Wear Commissioners, supra , Mersey 
Docks and Harbour Board \ Fenhnllow, supra ; Mersey Docks Trustees v. 
Gibbs, supra, followed and applied in Campbell v. Hornsby (1873), 7 I. R. 
C. L. 540, Ex. Ch. 

(o) Farnahy v. Jjmicasicr Canal Co., supra (sunken barge) ; White v. 
FhiUtps (1803), 15 C. B. (N. s ) 245 (camp-shed) ; compare Curling v. Wood 
(1847), 16 M & W. 628, Ex. ; Forbes v Lee Conservancy Board (1879), 
4 Ex. D. 1 16. 

(p) R. V. W ilha ms (1884), 9 App. (^as. 418, P. C. 

{a) Mersey Jheks Trustees v. Gibbs, supra . The Moorcock (1889), 14 
r, P 64, C. A. ; compare Butler MWlpine, [1004] 2 1. R. 445, C. A. 

(t) Thompson v. North Eastern Rail. Co., supra. Even if those in charge 
of the ship know of the danger and exposed the ship to it the didondants 
miglit still be liable, unless those in charge did not act prudently (ibid.); 
compare Clayards v. Dethich p848), 12 Q. 13. 439; ITO/iams v. Swansea 
Harbour Trustees (1863), 14 C. J3. (n. s.) 845; Bede Steamship Co. v. River 
(^omtninsioiiers, supra. 

(s) A polio ” (Owners) v. Port Talbot Co., The “ ApoZ/o,” [1891] A. (\ 

499. Tinw wM)uld not be liable il the only rc])resentation was that other 
vessels had grounded safely and “ this one can try her lii(*k ” (ihui.). In 
Wright d; Son v. Lethbrtdge (1890), 63 L. T. 572, C. A., the foreman in 
a Royal doekyaid was hehl not to be a servant of the defendants 
(Go\ernmeui. oOicials) for this purpose; see Story, Law of Agency, 
para. 31 ^ 

(t) Leek V Maestaer (1807), 1 Camp. 138. In Hihhs v. Boss (1860), L. R. 
1 Q. B- 534, it w as htatkl that, those in charge of a ship are generally in the 
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There is no duty on the part of dock-owners to continue to do a 
voluntary act merely because it has been previously dune (a). 

708. The duty of wharfingers and dock-owners with lesport to 
persons using tlieir premises is to have those premises reasonably 
safe for those coming on to them on business {/>). 

Situ -Sect. 2. -Duty in Ihypert of I^Uint and Ttulde snpphed. 

709. Where dock-owners or wharfingers in the course of their 
business provide plant or tackle for the use of ships (c), or appli- 
ances for obtaining access to thcm(d), they are liable for injuries 
caused by defects in plant, tackle, or appliances where used in con- 
nection with the business of the sliip or of the dock-owners or 
wharfingers (c). 


SoTi'SECT. in Bcspect oj Goods hnided. 

710. A wharfinger does not necessarily act as warehouseman, but 
may do so ; his business, strictly, is concerned with the. reception 
and dispatch of goods (y*-), and he is usually responsible as a common 
carrier for the (hdivery of the goods to a properly autliorised 
person ((/). llis responsibility in respect of the goods may by 
agreement be limited (//). 


employ of the sliipowiieis: a ship-keeper was held so to be employed in 
absence of ])TOof that he was employed by someone else, eg., the dock* 
owners. 

(а) Sueli as the altering of mooring ropes, avS the level of the water in the 
dock, and, in consec|ueiice, the ships in it sank {Loader v. London and India 
Docl'fi Joint Committee (1801), 8 T. L. »R. 5, (L A.) 

(б) i^mith V. London and St. Katharine Docks Co. (1868), L. U. 3 C. P. 
326, following Corby v IfiU (1858), 4 C. B. (N. s ) 556 ; Moore v. Lnnsome s 
Dock Committee (ISliS), 14 T. L. R. 539, C. A., distinguishing Wakelin v. 
London and South Western Kail. Co. (1886), 12 App. Cas. 41 ; compare Eeehle 
V. East and West India Dock Committee (1889), 5 T. L R. 312, C. A. (wdiere 
a stanchion, which supported a chain on a dock bridge, gave way on being 
seized by a person wdio slipped on the bridge, and it was licid that there 
was no negligeiico, as the stanchion was not placed there to support persons 
falling) ; and sec p. 385, ante. 

(c) Scott V. London and St. Katherine Docks Co. (1805), 3 H. & C. 697, 
Ex. Ch 

(d) Smith V. London and St. Katharine Docks Co., supra ; Loader v. 
Londh)n and India Docks Joint Committee, supra. 

(e) Smith v. London and St. Katharine Docks Co., supra. SemhJe, a 
guest or person hawking goods would not usually be on such bifsiness ; see 
Moore v. Bansome's Dock Commiltee, supra ; and see p. 388, ante. As to 
cases under the Workmen’s Compensation Act, 1906 (6 Edw. 7, c. 58), 
relating to accidents on quays and wharves, see title Master akd 
Servant, Vol. XX., pp. 168 ct seq. 

(/) E.g., Leigh v. Smith (1825), 1 C. & P. 638 ; for the duties of a suffer- 
ance wharfinger, compare Meyerstein v. Barber (18G6), L. R. 2 C. P. 38, 
per WiLLES, J., at p. 50. 

(g) Cobban v. Downe (1803), 5 Esp. 41; followed in Leigh v. Smith, supra; 
compare Uarmun v. Anderson (1809), 2 Camp. 243 ; see EoU v. Griffin 
(1833), 10 Bing. 246; compare Chatiock <& Co. v. Bellamy <& Co. ^1895), 

L. J, (q. b.) 250; and see, generally, titles Bailment, Vol. L, pp. 662, 503 ; 
Carriers, Vol. IV., p. 11. 

[h) Having v. Todd (1815), 1 Stark. 72. 
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' Sect. 8. 
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Wharves 
and Docks. 

(ii.) as ware- 
houseman. 
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wharfingers. 


When civil 
and criminal 
proceedings 
are both 
available. 


Negligent act 
or default 
amounting to 
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If he acts as warehouseman he undertakes tlie duties and respon- 
sibilities of his position, and must take ordinary care of the goods 
entrusted to him, 

711. Dock-owners are usually warehousemen and wharfingers, and 
their duties, apart from any si)eeial contract that may he made, is to 
take reasonable and ordinary care in dealing ^ulll the goods received 
by them in their ca 2 )aeity of warehousemen and whai fingers tO- 


Part III.-- Criminal Negligence and Neglect 
of Statutory Duty. 

Sect. 1 . — ndatian behveen Civil and Crimnitd llvmcihcs for 
Negligence, 

712. Where negligence consists in or involves an unlawful act 
or default which is an ofience against the i)uhlic, and renders the 
person (,/) who is guilty of the act or default liable to legal ]uniish- 
menl, tlie negligent act or default amounts to a crim('(/i), and where 
sucli act or deiault n^suHs in injury to a private [lersoii, a riglit to 
lake civil jiroceediiigs may enure to such iirivale ijorsoii and co-('xist 
with the right to award jiuiushineut in procc.edings instituted at the 
suit of the (/rown (/)• 

713. A negligent act or default amounts to a ciiino wliere i‘itlior 
(1) the statute law (m) or (2) the coniiiion law iunioses for the 
benefit of the jmhlic some duty to refrain from sucli actor omission, 
as the case may be, and visits the lu^gligent iion-iierformaiice of 
such duty with a liability to [miiishment (a), l>at, even whenj injury 
results to an individual from such a negligent act or default, ii 

ii) titles PiAILMEVT, Vol T,, pp. 544 et seq ; (\RRiEiiS, Vol. IV., 
p]) 12, 13; and as to In’s Jifii. s(?e titlc.s Bailmem', Vol I., pp ,547, 549, 
561 ; ('arrieus, Vol IV., p. 9.3 

i'j) A joint-stock company c;c. be guilty of sucli an offence (li, v. Tyler 
and Iniernaiional Commerrial <'o , [1891] 2 Q. B. 588, (' A ) 

(k) See title (Criminal Law and Proceddup], Vol. IX., p 232. 

il) Ihid , and see p. 421, yo^l As to the necessity lor taking criminal 
procecding.s^ before instituting a civil action, see titles Ac’tion, Vol. I., 
pp. 2'i et iteq ; Tout. 

(m.) AVhore a statute imposes a <hity and does not provide a penalty or 
punishment, a right of action will generally accrue to an individual who is 
injured by a breach of that duty ; sec ]>awson d' Co. v. Binghy Urban 
Coundly 1 1911] 2 K. B. 149, 0. A , per Farwell and Kennedy, L.JJ., at 
pp. 1 56, 1 59, For a statement of three classes of cases whore a liability 
founded on a statute may be established, see Wolverhampton New Water- 
works Co, V. Uawkesjord (1859), 0. B. (n. s.) 336, 356 ; see p. 422, post: 

and titles Action, Vol. 1., p. 8 ; I'ublio Authorities and Public 
Officers ; Tour. As to the construction of statutes, see title Statutes. 

(n) Pot a list of such cases, title (criminal Law and Procedure, 
Vol. LX., p. 582, note (1), The infliot ion of a pecuniary fine is not necessarily 
p^ishment: it may be intended as a pecuniary compensation (E. %. 
Tyler and Iniernaiional Commercial Co , supra, per Bowen, L T., at p 594). 



Part IIL- Criminal Negligence Etc. 

does not necessarily follow that the individual so injured has a 
cause of action. Tlie Btah', in iuiiiosing for the henolit of tlie imblic 
h duty to take care, may exclude or refrain from imposinir any 
duty towards a>ny individual (ob in which case there is usiiallv no 
reason vhy any ri^ht should ho either iin])liedly or expri'ssly given 
to an individual to bring an action for damages resulting from the 
want of such care ; or it may have regard to tlie benefit of individuals, 
or of the puldic, or of soiiui class of the jiublic reganle-d as a collec- 
tion of individuals, in which case a duty towards any of the 
individuals intended to 1)6 benefited may reason iiblj'^ co-exist with 
the duty toAvards tlie State, and it may reasonalily be (iX[iecLed thui 
a right of ad ion will impliiHlly or expressly he given to any such 
individual, or member oi‘ ;uich class, to bring an action for damages 
resulting from the Avant of such carefp). 

Evenwluiie an action for danuiges riisulting from the Avant of 
such care is not given by legislation, tliere may bo a coevisling 
duty OAved by the criminnl ])ariy towards the injiir(*d jiarty \\h»c,li 
is identical AVitli tliat owed by the criminal jiarly to ilu* Slate, and 
ill Uiat case also an act wliiidi is criminally iM'giige.nfc may give rise 
to a civil action (tj). In cases where a light of action is so giv\m, or 
such a.n ideiilica-l duty to take care co-oxists and is broken, the 
act which is (Timinally iiegligimt may he Ihe ground of a civil 
action. In oilic-r cases the ndation hetAveen a negligent md regard(‘d 
as a crime and the same act regarded as a civil Avrong .niscs Invn 
the I'jud tlri-t any statement of a legally re''ognised duty to take 
cai'', in order to be complete, must take a^*couiit of all ndevant 
jirovisions of the law of the State, criminal as Avell as civil, and 
that Avliere any pailicular act is a breach of duties iiii])osed by 
dillbi’ent ]iarts of that hiAV, it is 'necessary to apply the same 
priiici})les of hxw' and rules of evidence to each aspect of it (r). 

(o) M'J\in7ioii V. J^eiusuii (lS5y), 8 Kxcli 310, 329. Uailcr the Proba- 
tioa of ORciiders Ad, 1007 (7 Kdw 7, c. 17), s. 1(3). a coiirl liavn g 
pow'cr to inflict xiimislmn'iil may, in ad<liti(>n to any oflicr order inado 
under that Act, order the oiTeiidcr to pay such damag'''^ for mjnry or 
compensation Jor loss as the court thinks reasonable, nor. exc(M‘dmg in tho 
case of a court o( sninniary jurisdiction £10 or any higher limit lixod by 
the Act relating to the ofleiice , c-eo title Magistua'iios, Vol XIX., j) (iO.A 

(p) JJevlcford v. Hoot] (1798), 7 'rerm Re}). 020, 027 ; f*fiu nun cgu heal 

Socifhj V. Wheeldon (18t)0), 24 Q B. D. 083, per Hawkins, J., al p. 090; 
Crosficld (Joseph) & Sons, Ltd v. Mniiehester Ship (Utnal (V> , flOIMJ 2 Pli. 
123, V A , per VAimnw L.J , at p 133 (such a remedy is 

particularly likely to be given w licro tiic Act is m tJic imiurc oj. a yuivate 
Jcgishitive bargain bet w<‘en persons likely to be ahVeted and a body of 
iimleriakers) ; Uatlfr (or Bkfrh ) v Fife Coal Co , [ IJ)121 A. 149. 1) aii 

absolute duty is imposed ou muie-owners by a statute they must be liable 
to those for whose benetit it ls iii'poscd: it the duty nn]Kiscd is less ihaii 
absolute there is prinul fane a right given to tlmsi^ lor whoso benelit it 
has been passed to enlorec civil liability for a bicach of it [ibid , per 
Lord Kin^JKAU, at p. 100). 

(q) B. V. Noalces (1800), 4 P. & F. 920. Ttic statute may be some 
evidence of wJiat is due and ordinary care (fUamires v. Lcinatshire and 
Yorkshire Bail Co. (1873), L. il 8 Kveh 283, 289, Kx, Ch.). And as to 
the differonce in the dejjice ot negligence necessary to establish liability, 
see ihid.f and j). 425, post. 

*(r) R. V. Cutor (1802), 4 Esp. 117, 136, per JJorifAM, B., at p. 141. 
There is no dififeieuce in point ol o\ idonce whether the case be a ohiuinal or 
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Sect. 2. — Neglect of or Negligence in Verfonning Statutory Duty, 

714. In the case of a public authority or a body exercising 
statutory powers a duty to take care may or may not exist in favour 
of a particular individual (s). Where such a duty exists, the 
authority or body is liable for an injury caused to such individual 
by a breach of the duty to take care so owtid to him, unless the 
statute expressly or implic^dly excludes such lialiility (0- 

Accordingly, as negligence involves the existence of a duty to take 
care and a breach of such duty, an individual who is injured by 
negligeiico in the performance of a statutory duty has a right of 
action in respect of such negligence unless such right is expressly or 
impliedly excluded (n). 

715. A neglect of, that is an omission to perform, a statutory 
duty, as distinguished from negligence in the jierformance of it, 
does not give rise to a right of action in favour of a person suffering 
damage by reason of such omission unless such riglit is expressly or 
impliedly given by statute (u). 

716. When a statute imposes a duty for the benefit of a class 
and no remedy is provided for a breac'b ef it, an action will lie for 
a liK^ach of such duty at the suit of any member of tlie class who is 
injured tlierehy (If)* 

717. AMioii a statute imposes such a duty and a remedy is 

civil case ; the same rules must apply to both ; compare Watd v. Dobbs 
(1878), 4 App. Gas. 13 ; O'Ermi v. Aibib Co., [I11U7J S. C. 975. 

(,v) Even wit bout negligence a liability may arise from the use of 
somotbing winch involves danger and is not authoiiscd expressly 
or by necessary implication {West v. Bristol Tramwai/s Co , fl908J 2 K. B 
14, G A ). 

{t) As to oases where the statute expressly or impliedly excludes such 
liability, see p. 423, jwst. In Baleujh Corporation v. Williams, [1893] 
A. C. 540, P G., it was hold that a right ol action existe.d lor breach of a 
duty to repair part of a drainage system but not for negligent construction 
ol another part as to which aibitratiou was indicated as the remedy. 

(u) Hartnall v. Difde Commissioners (18(>3), 4 B. & S. 361, as hunted by 
Maguire v. Liverpool Corporation, [1905] 1 K. B. 767, C. A ; Olirby v. Ryde 
Commissioners (!8G4), 6 B. ^ S. 743; Scott v. Manchester Corporation 
(1867), 2 II. N. 204, Ex Oh. ; Foreman v. Canterbury Corporation 
(1871), 40 L J. (q B.) 138; Taylor v. GreenhaJyh (1876), 24 W. R. 311, 
C. A. ; Balhurst Borough v. Maepherson (1879), 4 App. Cas 256, P. 0. ; 
iShorediirh Corporaiion v. Bull (1904), 90 L. T. 210, H. L. ; McLcIland v. 
MaiicLesler CoiporalUrn (19111, 28 '1\ L. R. 21; Dawson (& Co. v. Bingley 
Urban Council, [1911] 2 K. B. 149, C. A.; and the cases relating to 
negligence by railway companies in performing their statutory duty to 
fence, cited in iioie {b), !>. 400, ante. 

(a) Cowley v. Newmarlet Local Board, [1892] A. 345; Sydney 
Municipal Council v. Bonrkc, |1895] A. 0. 433, P. C. ; Saunders v. llollwrn 
Distnti Board of Works, fl89.5| 1 Q. B. 64; Maguire v. Liverpool Corporch 
tion, supra , and see note (p), p. 421, ante. 

(b) 0/oves V. Wimbome {Lord), [1898] 2 Q B. 403, C. A. Neglect to 
take all reasonable means to secure compliance with a rule by his servants 
may bo* negligence of the master {David v, Britannic Merthyr Coal Co., 
Ltd., [1910] A. C. 74; Butler {or Blade) v. Fife Coal Co., [1912] A. C. 149; 
compare Watkins v. Naval Colliery Co. (1897), L/d.', [1911] 2 K. B. 1J2, 
C. A.); see title Master and Servant, Vol. XX., p. 130. 
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provided wliich is not commensurate with ilie duty, an action at 
jaw may arise on the cessation of the statutory remedy (r). 

718. Where a statutory remedy is given for a particular hrciich 
of duty for which there is an alrcculy existing remedy, thes(‘, rcuKMlies 
may co-(^vist, but if it apj)ears that the statutory renuMly is 
intended to supersede the ])r(‘,viously existing om*, and it is 
iinreasoiialdc that they should co-exist, the statutory reiiuidy 
excludes the otlier(d). 

719. Where a new obligation is cn'uled by a statute, and per- 
forimiiice of tliat obligation is din^cted by the statute to b(^ (Uiforced 
in a sjiecified manner, no other means of enforcing it exists (r) ; hut 
where it appears from the language used, and the nature of the 
duty, that it was within the purview of tlie l(;gislatine in the 
particular statute (/) to give a private right of uction in addition to 
the remedy, or means provided for enforcing that obligation, then a 
right of action may arise for the neglect of it. It is a (piestion in 
each case whether tlie legislature so intended or not{//). 

720. The failure to jierform a duty imposcnl hy a statute under 
the sanction of a penalty may (r/), althongliit d(U‘s not necessarily {b), 
give a right of action to an individual injured hv tliat omission. 


(c) PuUford V. DeueuMf [1903] 2 Cli 625 (remedy for iicgl(‘ct of li(i[ui- 
dator’s duly to pay pan passu aftoccomplelion of wiiulmg up). 

{d) Groat Northern Fishing Co v. FdqehiU (1883), 11 Q. IJ. L). 225 ; com- 
pare Wolverhampton New Waterworks Oo. v Ilawlcesjoid (1859), 6 C. 11. 
(N. S.) 336 ; Jiurqcss v. Northwich LoomI Board (1880), 6 Q. B. D. 264. 

(€) 7)ocd. lUwhosier (Bishop) v. Bridges (1831), 1 B. Ad. 847 ; Sainiders 
V llolborn J)istrU‘t Board of Works, [1895] 1 Q B 64 ; compare Cowloff v. 
NeW7narket Local Board, (1802] A. (^.*345; kohuison v. Workington (Cor- 
poration, 1 1897] 1 Q. B. 619, 0. A. ; 2i. v. Hall, [1891] 1 Q. B. 747 ; and 
see title Maoistrates, Vol. XLX , p. 579. 

(/) Atkinson v. Newcastle Waferwoiks i^o (1877), 2 Ex. 1). 441, C. A ; 
Groves v. Wimhome (Loid), [1898] 2 Q. B. 402, C. A. ; J>awson d’ Co. v. 
Binglcy Urban Council, [191112 K. B. 149, (\ A , per Kennedy, L.J., at.p. 159. 

(^) in Dawson d Co. v. BingJey Urban Council, supra, a broach of the 
duty imposed by the Public Health Act, 1875 (38 & 39 Vict c. 55), s. 66, (o 
provide maiks indicating the position of street fire-plugs, for breacli of 
which no penalty was imposed, was held to give a right ol action where 
damages resulting from a lire ivore increased by the delay in hmJing the 
fire-plug, owing to the indicating marks being inconeclly placed ; and see 
Vadhnee v. Falls (1884), 13 Q. B. D. 109. 

(rt) Clarke V. Holmes (1862), 7 H. & N. 937, Ex I'h. ; Caswell v. Worth 
(1866), 5 E. & B. 849 ; Groves y. Wimborne (Loid), supra (eases^of imfciiced 
machinery) ; Pickering v. James (1873), L. R 8 ( \ P. 4H9 (rctiu’aing officer 
liable in damage to a party aggrieved loi breach of llic former's duty to 
see that the official mark was on the ballot paper) ; coin]>are Kelly v. Glebe 
Sugar Eefinmg Co. (1893), 30 S<*. L. R. 758 (unfenced shutting) ; Bntannie 
Medhyr Coal Co., Ltd. v. David, [1910] A. C 74 ; Baddeley v, Granville 
(Earl) (1887), 19 Q. B. D. 423 ; Butler (or Black) v. Fife Coal Co., Lid., 
[1912] A. C. 149 (mining regulations). 

► (h) Especially when the sole iieiialty is a fine (Saunders v. llolborn 
District Board of Works, supra, Institute of Patent Agents y. Lockwood, 
[1894] A. 347 ; Bobinson v. Workingion Corporation, supra; Atkinson 
V. Newcastle Waterworks Co., supra ; Piciou Municipality v> Geldcn, 
[1893] A. 624, P. C. ; Cowley v, Newmarket Local Board, supra; com- 
pare Doe d Bochester (Bishop) v. Bridges, supra. The law as stated in 
Couch V. Steel (1854), 3 E. B. 402, by Lord Campbell, C.J., at 
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Sect. 2. Where the statute aims at the protection of a particular class (c\ 
Neglect of or at the attainiiieiit of a particular purpose, which in the ordinary 
or Negli- course is calculated to heuelit a particular individual or member of' 
gene e in class ((?), an individual injured by a neglect of the obligation, 

Performing qj^ 0 of that class, or by reason of ])eiiig affected by the 

Duty I'juhire to attain that particular purpose, may have his remedy 

' although a jmnalty is imposed by the statute (c). Where the 

Whrn remedy ohligatioii is to do somdliing for the jmhlic genm'ally, or for so 
^ivaiiabie. ^ persons tlnit they can only he (lealt wii-b. rn 


p. 4R, “ tliat a person suflViiug private special damage for the breacli of 
<a stalntory duty did not lose Lis leinedy because the act nnposed a 
penalty," was doubted in Jf’ri/ffio/i v. NewcasHe Walcrmn'hf^ (V>. (1877), 
2 Ex. D. 441, 0. A, and tieated as overruled in v. Tlolborn 

Disincl Board of llorA-s*, [1895] 1 Q. B. 64. 

(r) F.q., persons eoniing under statutory provisions lelafing 1o faefories 
and worhsliojis {('or v Vlalt (1851), 6 ExcL. 752 ; alliiined (1852), 7 Eveli 
400, Ex. (’ll. ; Coe Y. JVott(1852), 7 Exeh 923 ; (Jatiwell v. Worlfi (1856), 
5 E- B. 849 ; Clarke v Holmes (1862), 7 If A N. 937. Ex (.'ih. ; Kell}/ v. 
(Hebe Hugo r Ke fin inq Co. (1893), 30 Se L. Jl 758: Crons v. Wunhorne (Lord), 
1 1 898J 2 Q. B. 402. E A : iles v. xlhercarn ]]' ehh Bbninrl ( 'o (1886), 2 T. L. R. 
547 ; (yjti'ien v. A ihih <i’ Co ,|1907] S (.’. 975; compare Hoei^Y.DnhJiti and 
Belfast Jit 1 1 Hi on liail Co. (1870). 5 f. R (’. L 206). It ap]icars that con- 
tnbiitoiy ncgJigoiiec (see p 4t5, post) may be an answer to an action for 
iic^Jigcnce by lueach <»f an express slat uloiy duty to ieiice {Mornsoii v. 
iinieraf Slenm ?sangahon Co (1853), 8 Excli. 733; lies Y.Ahrrrarn Welsh 
h'lhtncl Co., supra, Caswell v Wodh. supia ; see tille Mastkii ani> 
Si:nvANT, A'ol. AX , p 121): but ""lolenli non fit iujiuia''’ is not (//>»/. , 
Baddelcif v. Cianvtlfe (Ji'arl) (1887), 19 (^. 15. 1). 423 ; lUidon v. Cmti ircs-feru 
('oiton Co. (1872), Jj. R. 7 Kxeb. 130; compaie (Hmle v. Holmes, supra : 
Thomas v. (Jaarb'rmaine (1887), 18 (X B. D. 685, 0 A (]»crsous coming 
within the provL^ums of iiunmg legulalioiis) ; Jlnlannic Mnthi/r <'oal ('o , 
Lid. V, Hand, [ 1910J A. (’. 74 , Butler (or Black) v. Ftje (>odl To, lid., 
11912] A. 0. R9 ; see title FArToinE.s and Bnors, Vol. XIV , pp 531, 532) 
As to general rules lor j-.^lety in mines, see title Mines, Mined \ls, and 
(^rAUKiJCS, Vol. XX., ]j)> 611 et seq. Where the person injured is not one 
of the class eontemjdatcd by llie Jogislaturo, although the negligence com- 
pJauied of niav be a ])T(‘aeli ot the stahile, the person injured cannot sot 
up that breach {(yjlrieiiY Arhib dt Co., supra , see title Faotoujes and 
Siioi'S, Vol. XiV., p 482). 

(d) Such as pi o visions for shipment or carriage of dangerous goods 
{Bra^s V. 3lailhtnd (1856), 6 E & B 470; Williams v. East India Co. 
( 1802), 3 East, 192 ; Craniby. ('aledonian Bail, i'o (1892), 29 Sc. L R 869 ; 

title Cauriers, Vol, JV^ , p. 27) ; provisions legulating level cross- 
in or gales, or fences, in connection with railways {Williaius v. (hrat 
Western Bad. Co. (1874), Ij R. 9 Exch. 157, as exidaiiied in ir(/M/?i v. 
Isindon and t^ouili Western Bail. Co (1886), 12 Apj>. (’as 41, 43 ; Broolsv. 
lomion and North Western ilai! Co. (1884), 33 VV. R. 107 ; compare (b,rrq 
\. Creal Wedern Bail. (h. (1881), 7 Q. B. D. 322. C. A. ; ('ha ‘man y. South 
Eastern Bail. ('o. 21 Q B. ]>. 524, C. A.; Woods v. Caledonian 

Bail. Co. (1886), 23 Sc. L U. 798 (fences); sec IRlos BotjNDARiES, 
FjiNCES, AND Parti: Walls, Vol. JIT., pp. 130, 131; Railways and 
Fanals). For bleaches ot tlie iMerehant SlH])ping Act, see title Shipping 
AND Navigation. 

(e) Fompare Ward v. Hobbs (1878), 4 A])p. Cas. 13 (where a statute 
made it an oli'once to send an animal suffering from conlagious disease to 
market, -and an animal so suilormg was sold on the terms of "no 
warranty, ’R't was held that the statute did not affect private bargains; 
see title Food ant» Drugs, Vnl. XV., p. 4, note (h) ) ; and compare Garris 
r.Seott (1874), L. R. 9 Exch. 125. 
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and tlie failiivo to comply witli tho obli^'ation is liable to affect all 
such ])ei-sons !ilik(', althougli nut nccessaiily in tlu' same Jeftrcc, no 
• Hoparato n’^ht of action will aiise from tho mere failure to fullll 
the oldigatioii (/), hut a criunual breach of a statutory duly 
may be used as evidence of ne^digence in some cases wh^ a 
duty to take care exisis ollic.iwise than J)y virtue of tlie sLateic, 
as. for cxau'ple, in the case of passengers on a raih^ay (y), or on 
a In'/’liway (/O. 

Sfct. Xrffhfffnxr in tie fonnancr of olher Ihan Staiulmif 
ultPic .sv/i7/ Xrffloii’nn* amounls Crime, 

721. WIkto the dnl\ to Lake care iin])osed ly the common law 
foi the licnelit of the laihlic is idcjiiLica.! with tiie duty imposed for 
lli(^ beiudit of an in(li\ idiial, tla*. want of care rnpiired' to constitute 
criminal neglit^juice is m {.general at least as ^leat as that required 
to found an action for da,ma;-ys(/). In such ca. .ci, tluvrefore, wiiomj 
tiKU’e is cnim’iial iiey,l'.,ence there is also civil liabilitv aide -s 

(j) S(‘c Clvqq, Cn.hi.}tmi} it' Co. v hJitthy G<is (Jo , f I80e| 1 Q. 1>. 5'ci, },( r 
\\ J , at}) ; .•‘•'C Ifaiv-UHt <t’ Co. r. Itinql*'}} I'Cmn L'oonetl, | I'.H 1| 
li i\. ii, 140, i!. A PiMin Leodit v, Moxlon (I77.‘>j, 15 ^Vlls 401, it app, *! . 
that, jt a ]M‘'Son (“orv oat stataiorv duties in an op;,''v <‘<ive iniuna'V, i\>>d 
roiild lia.v<' a\<ii'k‘il the injury tbereny caused, he i< Lablc; and sre 
)s/o)(* 11 c.iV J(uiinfj CoHitnt v. HoimjDih Cilan >S'</aa'.oy AoihorUn, |180J| 2 
Q. 1>. 812, A ; 4.-0' V DotliUiq I'liio)) (lOKOYpoas (1882), 20 CAi. 1) aO's 
1'. A ; Sdinulrts v. llolhmn DiAriH Jio(ud oj \\o,h‘y llM<h>| 1 JL Of; 
/Va'oaoi/. V. U oddri's/trld Cot in)i(iiiOit> (l‘)02), 10 T h. !I 07, C \ , \v':n 
ilie statute i:av<* a i4<;lit to individuals injured to sue lor penalties) ; and 
bee title. iU jieio IIkaltu and L-)Cal 4n’vn>‘r^ 

iq) Xorlh Rm^icni i'o. (Dnevtom efr) v (1871), Jt 7 

II, L 12, W'ooihi V ('aleJoHiOn J\<til. (Jo ( 188H), 28 Sc. L. ii. 70S; 
]\' ilJionis Y Ciu'iit h’fstnni Rad. Co (1S74), L. U U l^vcii. 1.77 (^ates o]* ai 
at lt‘V(4 erossinf; whor(‘ the, statute enjoiu(»d lh'\v should 1)0 ehw'd) ; 
J:lin,ur(\^ V. LoiK'odfUfi and Yoihshtre Jlud. Co. (18i:>), L li H FacIi 288, 
K\. (di. ; see title rAi'.ifieus, Yol IV,]) 72. 

(It) Li.i:lit,s aie r.o.v reqiiinal to he placed on certain vel)iek‘s at in", lit ; 
see- ]ji;.;l'ty on Velucles Act, 1007 (7 Kdvv. 7, ( 45) , Lora' tToveniineut d<*i, 
1888 (31 &; 52 Vict e 4l),s 83; Locomotives Acts, 1805 (28 iV 20 Viet, o 88) 
and 1808 (01 kV 02 \i{‘t c 20), s. 5; and Ijoeoiiiotlves on ni',;lnva>s Aet, 
1800 (59 A' 00 YicL c. :M) llreiicli ot this (lul,\, althou'di pimj'^liahle on 
suiunuiry con\ictioii w itii a tiiic, would be evideiiee ol iie;Ui;j;rnco in case ot 
a coiUshm oceunim^ at nj;’l't ; compare WalLer v StfeHoii (1890), O'O .1. I*. 
:>13 : ]\ V. Ciovcs (1890), 12 'P. L 11. 430 (<*as^'S on by(3-Ia\vs beioie 

the Lii.dits on Yehichs Act, 1907 (7 Kdw 7, e. 43). Vi jierc, Jioweyer, the 
piovisions oi b^e-iaws aie such that they cainud be coiuphed with literally , 
a lucach does not ah\ ays cairy u ii ii it liability lor iK*glifioncc, Thus who’e 
a bye-law ol)lj;;cd a ealnii.iii to be either at tho horse's head or on the driver’s 
seat, and the eabmau wont to tin* back of the eab to <f(‘t some food for the 
iiorse, which thereupon bolted and injured the phiintill, it wuis Jield that 
tlie bieacli of the bye-law w^as not negligent {l^haiv v. (Jroall & Rons 
(1SH5), 22 Sc. L. T( '792). As to lights at sea, sec title SnicpiNa and 
>3a\igation. As to lights on motor cars and bicycles, see title Stkee7 
AND AkUIAL TuaTIUO. 

(i) K. V. XoaJces (1866), 4 P. & F. 920 ; Edsall v. Rimell (1842), 4 Man. 
& (L 1090, 1099 ; B. V. Marluss (1864), 4 F. & F. 356 ; B, v, Lofbe (1850), 
3 Car. & Kir. 123 ; B. v. XichoUs (1875), 13 Cox, C. 0. 75 ; B. v. FranUm 
fl883), 15 Cox, C. C. 163 ; B, v. Doherty (1887), 16 Cox, C. C. 30C ; compaie 
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Nkiu^igence. 


Sect. 3. civil process is for soiue reason unavailable, as in the case of an 
Negligence infant in arms neglected by its parent (A), or in a case where con- 
in the Per- tributory negligence, which is no defence in a criminal charge, is, 
fomiance of available in a civil action as showing that the real cause of tlie 

^StaTatory injured (/). 

Duties etc. 


Part IV.—Negligence arising out of Special 
Relations. 


Sect. 1. — Curriers /;// Itoady hif Ihnlnaif, and hj Sea* 

Sftj Sect. X.^T^amntje to /V.wm/trs or their 

Duty and 722 . A carrier (/a) of passengers for hire undertakes to carry his 
(TcaTner ^ passengers (?i) with due care and to carry them safely as far as reason- 
al)le care and forethought can attain that end (o). Ih^ is liable for 
tui* liirti. any negligence on the ])art of himself or liis servants (p). lie is 
answerable) tor tlie soundness and siinicieney of any means of cen- 
veyaiice ])rovided by him, and is bound to provide against defects 
by periodical examination when necessary, and it is primd facie 
evidence of negligence against him if a ])assenger is injured by 
reason of want of soundness or sufficieiicv, or want of sucli 
examination, of the means of conveyance {ql 


Hammock v. ]Vfu(e{m% J1 V. P. (n. s ) 58S ; !r v Fenlon (1830), I Lew. 
C. C. 170 For oxaiujdos oJ cases where the oiuiSKioii or breach of some 
duty to take care amonnls to crime, see title Fuiminal Ijaw and Pko- 
tmnnm, Vol. IX., p. 082 , note (/). 

(/.:) This duty exists at. common Jaw apart from the Children Act, 1908 
(8 Edw. 7, c. 07), Fait IE; see./?, v. Friend (1802), Fuss. & Ky 20, 
C K. ; and title Ckiminai. Lvw am> PnocEDruE, Vol IX., pp. 582 
et -segf , 623 ; and see the not.Ch lo ihid ^ pp 582 et neq. 

il) See title Ojiiminal Law- ani> PuricEDCinE, Vol. IX., p. 586, note (c). 
Evidence to show coniiibutoy\ negligence on the part of the deceased is 
relevant, as tending to prove that the negligence of the accused was not 
the real cause of the death of the deceased; see A*, v. Bnnney (189-1-), 
6 Qu(‘eiisland L .1. 80. As to contributory IlOgllgene(^ see pj». 445 et seq., 

(/a) Any ])ersou who caiiies goods or jia.ssengers for bin* or gratuitously 
is a carrier ; see title PARUfEifs, Vol. IV., p. 2. 

(il) A passenger is one who travels or is carried in some vessel or vehicle. 
( ( )x[oi (1 Englisli Dictionary) ; conijiarc note (d), p. 429, pout. As to whether 
tJio payment of a fare is for certain purposes essential, see 'Vhe “ JAon ” 
(1869), L. R. 2 P. 0- 525 ; While v. Boulton (1791), Peake, 113 [81 1 ; Aston 
V, Heaven (1797), 2 Esp. 534; flamilion v. Caledonian Rail. Co. (1857), 19 
Dual. (iU. of Scss.) 457. 

(o) See title Fakrieus, Vol. IV., pj). 44, 45 ; Simson v. London General 
OmnibumCo. (1873), J.. IE 8 C P 390 

(p) Ansell V. Waterhouse (1817), 6 M. & S. 385. 

Iq) Israel v. i'laric (1803), 4 Ksp. 259 ; Francis v. Cockrell (1870), L. R. 
6 C. li. 601, Ex. Oh. ; Simson v. London General Omnibus Uo., supra, * 
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A gratuitous carrier is bound to exercise due and reasonable care ^bct. 
and skill (r), and when his occupation or profession implies the Carriers by 
•possession of a certain degn‘,e of skill he is lia})le for injuries Road, by 
caused by his failure to use ilnii decree of skill (s). Railway, 

and by Sea. 

723. Tlie liability of a carrier of passengers may be varied by Duty of 

coiit.raet(0, and may, in the case of a railway having statutory ^nitmtons 
powers, be altered by enactments relating to the provision of means o 

of, and facilities for, conveyance and incidental accommodation, 

and to the liability incurred {a), contract. 

724. A railway company is liable for iiegligeJice (6) in the per- Liability of 
fonnance of any duty or tlie ('xei*cise of any power conferred on it Vy^'^anv 
by statute for the benelit of passengers if such negligence causes 

injury to any passenger, whether he is being carried for reward or 
not (c). It is also liable to any passenger for any negligence, 
whether occurring on its own line or iiot(d), in the performance 
of the contract of carriage, when such passenger is carried for 
reward (c). It is also liable to any person lawfully on any part 


(r) Lygo v. hiewhould (1854), 9 Eveb. 302; xitfslin v. (h'eat Wehimi 
Bail Co (1867), L. R. 2 Q. 13. 442, MoffaUv. Bateman (1860), L. R. .3 
V. C. 115; Foulken v. Metropolitan District Bad. Co. (1880), 5 C. P. D. 
157, C. A., per Bagoalcay, L.J , at p. 164; Harris v Perry & Co., [1903J 
2 K. B. 219; and see p. 367, ante. 

(s) See title rAiuiiF.iis, V^>1 JV., p. 5 ; and see ]»p 368, 371, aoie. 

(i) See p. 428, post. 

(g) See title Rau.way.s and (Uxals 

(h) Railway companies are bound to use proper caie and skill in carrying 
tlnur passengers ; tJiey are not liable as common carriers ot iiassengeis 
independently ot negligence (Bast Indian Railway v. Ealidas ^lukerjee, 
[1901 1 A. 0. 396, P. C ). 

(c) See title Cakrieks, Vol. IV., p. 46; Marhhull v. York, Eeweastle and 
Berwick Bail. Co. (1851), 1 1 C. B. 655 ; Austin v. Great Western Bail. Co., 
supra; compare OoyZe v (heat Eoithern Bail. Co. (IHSI), 20 Ja R Ir. 409 

(d) The liability is co-extensive with the contractual lelatioii (Great 
Western Jtml. Co. v. Blake (1862), 7 H. & N 987, K\. Ch : Thomas v. 
Bhymney Bail Co. (1871), L R 6 Q. B. 266, 273; Daniel v. Metiopohtan 
Bail. Co. (Directors eie) (1871), B- R. 5 U. L. 45, 55, compare Wright 
Midland Bail. Co. (1873), L. R. 8 Exch. 137). There is r(|ually a duty 
to take care whether the obligation to carry arises tiom coniract or from 
RtntMte (East Indian Railway \. Ealidas Makeijre, supia, at \) 402), 

(e) As to the question how’ far the carriage, wheie theie is a contract, is 
in pursuance of a piivate contract and not mei.*U ol a public, duty, see 
Lyles V. Fouihend-on-Sea Corporation, [1905J 2 Iv. I?. 1, C', A. As to what 
constitutes a contract with the passenger, see Brten v. Bennett (1839), 8 
C. & P. 724 ; Cooke v. Midland Bail. Co. (1892), 9 T. h. R 147, C. A. As to 
special terms exempting the carrier from liability, see McCawley v. Furness 
Bail. Co. (1872), L. R. 8 Q. B. 57 ; GallinY. London and Forth Western Bail 
Co. (1876), L. R. 10 Q. B. 212; and note (o), p. 428, post. As to tlie 
necessity of knowledge or adequate means of knowledge of such special 
terms in order to make them binding, see cases cited in notes (p), (q), 
p. 428, post, and notes (r) — (c). p. 429, post. In the case of an infant, 
even if the contract contains an express exemption of the carrier from 
liability for negligence, the carrier still is liable (Flower v. London and 
J^orih Western Bail. Co., [1894] 2 Q. B. 65 ; sec title Infanxs and Children, 
VoL XVIL, pp. 63, 64). 
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of its premises for any injury caused by negligence on the part of 
the company or its servants (J ). 

725. A passenger is entitled to take with him while he is in 
transit (r/) a reasonable amount of ordinary personal luggage (/i), 
jind the obligation of a common cairier in reference to the 
luggage so taken (i), so far as it is not varied by statute or by special 
contract (/. ), is to afford reasoiialile facilities for the carriage of it (1), 
and to lie responsible as a common carrier for the sahjty of it so far 
as it is witliin the carrier’s custody and control (m), 

728. A railway company receiving a passenger’s luggage or oilier 
ciiiill.f.ls in a cloak-room is, in the absence of special contract, only 
bound to take ]>roper care that the luggage or other chattels are 
s.ifely kept from loss or injury (i/). 

727. A S])ecial contract limiting the liability of the company, 
eiilier in respect of a contract of carriage or a de))Osit of chattels, 
may be entered into and may result from the acci-jilnnce for 
cari iago of a par^senger or tlie deposit, of a chattel, with notice of the 
'dd'eial terms on which the company agre‘,‘s to carry or to accept 
t '0 deposit, and will so result if the special terms are either 
])roiiglit to the knowledge of the passfmgm’ or liailor or are so 
brought to Ins .■utention that it is ro/isonable in the circumstances 
to assume that ho assented to tlicm (e). Such an assent will be 
aaiiu'uod without actual knowledge vlicre the passenger or bailor 
knows tliat a ticket, receipt, or other doenmont lianded to him con- 
tains writing, wlmther it is printed on the back ( p) or on the face (7), 
and that the veiling contains conditions, or wluire the. delivery to 

{f) (hri'f IPt's'/r/iJ Jitnl ('0 (1S77), 37 }j h)‘> ; JiOfji-n y. 

TUtymncif Hail Co (JS72), 20 L. d' S79 ; TlmtC,icr v (hiul )| vaivni llail. 
Co (181)3), 10 T. L. Ji 13, A. : Dublin, VCivhloiv and U’cjJord Cad Co. 
V. SlaUCf'u (1878). 3 App 1155 (persons crr>ssing rails and injiirrd by 
noi^lig^unM-) ; Duivif v. London and Lloufh We.^tern Jitiil. Co. (1883), 1*2 
(b B. I>. 70, C A. (pcistm injuicd while on inibbc footway). For otlici 
cj's/'S relating i.o persons injured while on a level erossing, see note, (n), 
)). 3S8, anh\ afid nok» (/), p 303, compare note (0. [> 401, nnir , ami 
fi)r other cases where persons so injured were theni "-elves guilty of con- 
tj Initory negligence, see ]» 44'». fiont. 

{(f) b'Co title Fa inn KK.S Vol 1\’ , pp Al, 43. 

(fi) Ibid,, p. 40. 

(?) Jhnl , p. 41 
(k) [bid., y, 

(?) Ibid., p. 40, 

(/;i) Ibid., p. 42. 

(?/) See title Bailmkkt, Vol 4., p. 549. jf fhe company fails to take 
pn.'h care it is responsible for the value of the chattels, but not. for conse- 
fpiejil.ial damages arising from the has [ibid ). 

<<>) y.uncv Soulh Eauiem Rad. Co. (1869), L. R. 4 Q. B 539 ; Parker v. 
South Eoniei'n Rail. Co., Gahcll v. Same (1877), 2 (k P. I). 410, C. A., per 
Mellish, L d., atpp. 422, 423; and see titles lUibiMENT, Vol. I., p. 549 ; 
F'UUUKKS, Vol. lY., pp. 29, 54 As to the necessity for such an agree- 
nemt being not uiireusonahle, see title Carrieks, Vol. IV., pp. 28, 31, 
35, 36 

(p) JJm'ris y. Great W€i>fern Rail Co. (1870), 1 Q. B. I). 515 (clear refer- 
euco on face to conditions on back). 

iq) Stewart y. London and ^o}th llVshfni Rail Co (18G1), 3 II & C. 13iV’ 
compare Eenderaon v. SUvtn*ion (1875), L R 2 Sc. & Div. 470. 
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him of such ticket (?*), receipt (^0. or other document (A), in such a i. 

manner that he can see that there is writing on it, is reasonable Carriers by ' 
.notice that fclie writing contains conditions (c). Road, by 

728. The liability of a carrier of iiassengcrs by soa (d) is altered, aiS^y ^Sea. 

in the case of a ship, l)y statutoiy enactments relating to the ship, 

the manning and eipiipnieiit of ii,, the provision made for passengei s of 

on it, the making of the contract of carriage and l)reach(*s of such ^ 

contract (c), and the liahilii.y in respect of injuries to ])aaBengers 

from negligence in the performance of such contract (c>. 

Independently of siieciiil conditions imposed by statute or by 
contract ( /’), tlie owner, and, on bis behalf, the niaster of a ship, is 
hound to make reasonable provision for tlio food (//), comfort (/z), 
and accommodation (i), and to take reasonable care for tbe safety (./), 
of passengers throughout tlje voyage (/»'), having due regard to what 
is customary in that rcs])ect(/), and to provide reasonable facilities 
for the carriage of a jiassenger’s luggage (?/z\ provided ic is not in 
excess of what is usual on a siiuilai’ vo\agc(»). 

Srr.-Si:' r 2. — Ihnnaije to CuHnh. 

729. A common carrier of goods is responsible for tbe safety Lainiity of 
of the goods entrusted to him in all events except when loss or 

injury arises from the act of (lod, or the King’s enemies, or is jr’oods. 
caused by the inherent defect of the goods (z>), or by their dangerous 
nature, unless tlio carrii'r knew or ought to have kmnvn of it, or 
l>y tbe act or omission of ilie consignor bimself or of some 

{r) Le I'Jldnche v. Loudon aud North Western Kail. Go (1870), 1 0. P. T). 

286, G A 

(«) Sec. title IjAilment, Vol T., ]> 549 

(b) Lorhi/cr V. InieniaUonal SIceprng Car awd European Krpre>ts Ttain 
Co. (I892)i 01 L. d. (y. B ) 5(H (ollicial ^aide) ; Woodqaie v. (Leal 

Kad Co. (1884), 51 L. T. 8*20 (timetable). 

(c) KichardsoUf J^jicuee d; Tc , and T^ord GouglC' SteaiusMp Co v. 

Koivniree, [ 1894J A. C. 217 As to coiulitions in bills of imliiig, see CrooUs 
V. Allan (1879), 6 i} B. D. .‘18 (type too siiiall to attract notice); title 
SiiicriNO Amy Navioatjon. 

(d) The term *' passenger ” for the purposes of the ^levchaui Shipping 
Act, 1894 (57 A 58 Viet, c 00), Bart IIT., includes any jvuson earueil in 
a ship other than the niastei and ctcav, and the. owner. Ins lamily, and 
servants (Merchant iSliipping Act, 1894 (57 & 58 Viet c. 60), s. 207 ; The 
Hanna (1800), L. R. 1 A. & E 2813); compare note («), p. 426, ante 

(e) See title 8iui*mG and Navigation, 

(/) Any leasonablo person must suppose that there will, in a contract of 
caniage of a pas.-^enger by sea, bo conditioiis regulating tJie conduct of the 
passenger, aud giving the shipow ner powers of control, without winch it 
would bo ini])ossib]e to secure the safety of passengers or their luggage 
(Adon V. Oasile Mail CaeUls Co. (1895), 11 T. L. H 518). 

((/) Siordet v. Brodie (1812), 3 Camp, 253; Chamberlain v. Chandler 
(1823), 3 Mason, 212, 245, 240. 

(h) Andrews v. Litile cb Co (1887), 3 T. L U. 544, C. A. (neglect to 
provide iiieaim for getting out of berth). 

(^) Adderley v. Coolcson (1809), 2 Camp. 15. , 

\j) Andrews v. Little dc Co., supra. 

(Ic) As to the cominencenient ol the voyage, see Oillan'v. SimpJcin (1815), 

4 Cam]). 241. , 

(1) Ibid. 

^ (m) Upperlon v. IJnion-Casile Hail Steamship Co. (1902), 19 T. L. R. 123 

(luggage stowed in vacant lavatory and damaged by water). 

(n) Itfacroiu v. Great Western Kail. Co, (1871), L. R. 6 Q. B. 612. - 

(o) See title Cakuiers, Vol. lA^., pp. 10, 27, and see p. 371, ante. 
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Negligence. 

porson for whom the consif^nor is reRponsil)le( j;) ; and, save in 
leference to these excepted cases, it is unnecessary to allege any 
want of care in an action for loss or injury (q). In reference to • 
these excepted cases he is bound to take all reasonable means to 
])rotect the goods from damage arising in consequence of any of 
the causes above si)ecified, and, if he negligently fails to do so, is 
liable for any loss or damage resulting from such negligence (r). 

The common law liability of a common carrier of goods for loss, 
injury, nr dt lay cannot be varied by the exhibition of a public notice 
puiqiorting to vary it («), but may be varied by statute (f, or by a 
special contract with the consignor in relation to the goods carried (//). 

730. A carrier of goods who is not a oominon carrier, or a 
common cairier when carrying goods of wliich he is not a common 
carrier, or wdien carrying goods outside the scope of his public 
employment, is liable for negligence in such carriage (/e), hut may 
protect himself from such liability by a contract whieli contains 
sufliciently clear language exonerating iiim(j"). 

A shipowner carrying goods by sea is entitled to limit his liability 
for loss arising from the negligence of the master or crew of his 
ship without his own fault or privity (^/). 

Sect. 2. — Bailees. 

731. A gratuitous bailee is, in the absence of any special agree- 
ment, bound to exercise that degree of diligence (/>), in the safe 
custody of the chattel entrusted to him, which men of common 
prudence exercise about their owm affairs, and is liable for negligence 
if, after taking into account all the circumstances, he is found to 
have failed to exorcise it (c). 

(p) See title Caiuukks, Vol. IV., pp. 8, 0, 15, 16. As to his duties in 
rchpect of delivery, see ihid.. pp. 11 — 17; Ihisfol and Exeter liailway 
{Dnretors etc,) v. Collins (1859), 7 II. L. Cas 194 As to his duties in a 
casti of stoppage in transitu, see titles Carriers, Vol. IV., pp. 96 el seq ; 
Sale of Goods; Shipping and Navigation. 

{q) See title Carriers, Vol IV., p. 8; Devereux v. Barclay (1819), 2 
B. & Aid. 702 

(r) See title Carriers, Vol. IV., pp. 9, 16. 

(s) See ihid., ji. 16. 

(t) Ihid , pp. 21—35 

(i/) Ibid., pp. 16, 30 — 33. As to charterparties and bills of lading, and the 
special exeiiipiioiis contained therein, including clauses cxem])ting ship- 
owners from iiiibilit} for negligence, see title Shipping and Navigation. 

(w) Moffat V. Or'iat Western Rad. Co. (1867), 15 L. T. 630 ; Pickenng v. 
.\orth Eastern Rail. Co. (1887), 4 T L. R. 7, A. ; Srnith v. Midland 
Rail. Co. (1887), 4 T. L. R. 68 ; Ainshy v. Great Notihern Rail. Co. (1891), 
8T.L 11.148 

(.r) Ratlin and Turpentine Import Co. v. Jacobs d' Co, (lOKq, 27 T. L. R. 
259, H T. 

(u) Merchant Shipping Act, 1891 (57 & 58 Viet. c. 60), s. 592; and see 
title S[iii»ptng and Navigation. 

(5) Wilson V. Brett (1843), 11 M. & W. 113; see title Bailment, Vol. I., 
p. 531. • 

Jc) See title Bailment, Vol. T., pp. 531,532; and see p. 374, Meie 
inability to find goods after a lapse of three years is not sufficient to 
est^iblish lygligeuee {Vowell v. Graves d? Co. (1886), 2 T. L. R. 663); but 
if wiey are not returned the burden of proof is on the bailee {Bam v. 
Btrang (1889), 16 R. (Ct. of Sees.) 186; Sutherland v. Hutton (1896), 23 R. ^ 
(('fc. of Soss.) 718). As to the liability for the act or default of a servant, 
[1906] J K. B. 237, C. A.; title Master and 
SEltfAKT, Vol. XX,, pp, 249 et seq. 
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A bailee for reward in the absence of special contract is not an 
insurer. ]Ie is bound to exercise such care as a careful and vipfilant 
^maii would exercise in the cusbuly of his own chatuds of a similar 
’ilescription and cliaracter (</). 


Sect, o .- -Jimkeeju'rs. 

732. An innkeeper is bound to take reasonalde care of the per- 
sons of his guests (^), and is lialde for any damage resulting to them 
from his negligence while they are his guests (./). Ilis duty to take 
reasonable care extends to all food and acconiinodation wliich he 
provides or liolds himself out as providing for his guests (//). 

733. An iiinkcejier (/i), in the absence of sjiecial iirovision by 
contract or statute, is bound to keep the goods of his guests which 
are brought to his inn by them, without subtraction, while they are 
his guests (?), and he is liable for any loss (j) of oi (laiuage to such 
goods (/r) unless the loss or damage arises from the misconduct or 
negligence of the guest wdio owuis them (/), or of someone for whose 
misconduct or negligence the guest is responsible (m), or fiom the 
act of God or of an alien enemy (n), or unless the guest has himself 
assumed the exclusive control of the goods in such a way as to 
relieve tlie innkeeper from responsibility (e). If he retains the, 
goods of his guest in the exercise of liis lien ujion them for charges 
due, he is not required to use greater care in their custody than ho 
uses as to his owm [p). 

734. The liability of an innkeeper in resiH‘ct of daimi.ge to the 
person or goods of his guest may he limited by special contract. 
His lialiility to make good any loss of or injury to his guests’ 
property, not being a live animal or carriage, to a greater amouni 
tlian i- 80 , is limited by statute, provided the notice required by the 

{d) See title Bailment, Vol. I., p. 544; Smith v. Cook (1875), 1 
Q B. D. 79; and see p. 308, ante. It has been held that where goods aio 
taken from the bailee by order of a court of law the fact that he, having 
informed tlie court as to the ])jiiliiieut, did not inform the bailor as to the 
proceedings is not evidence of negligence (Hanson v. Flffltj [19111 1 K B. 
499) 

(e) Sec title Inns and Innkeeters, Vol. XVII , p. 313 

If) As to what constitutes a guest, see ibid, pp. 313, 318; Airford v. 
Prior (1800), 14 W. K Oil. As to tlui duty to persons wdio are not guests, 
but are volunteers or licens(*cs, see pp 385, 391, ante. 

(g) See title Inns and Innkeepers, Vol. XVII., pp. 3n2, .307. 

(h) Tins liability is confined to an innkeeper strictly so called ; see title 
Inns and Innkeepers, Vol. XVII., p. 316. Keepers of .lestaurants, 
boarding -liouses, or lodging-houses, which arc not inns (sec ihid., pp. 308, 
316), aie only liable if negligence is proved; see Pitmen v. ^Icols, [1894J 
1 Q. B. 0^: Scarborough v. Cosgrove, [1905] 2 KB. 805, C. A. 

(i) See title Inns and Innkeepers, Vol. XVII., pp. 314, 317. 

(j) Including loss by an accidental fire; see Thorogood v. Marsh (IS L9), 
Gow, 105. Tlie fact of loss is primd facie evidence of negligence 
(Dawson v. Chamney (1843), 6 Q. B. 164). 

(A) The goods include a horse left, at an innkec])ei’B livery stable (Day v. 
Bnf/ier (1863), 2 II. & G 14). ^ 

(l) O'ppenheim v. White Lion Hotel Co. (1871), B. B- 6 0. P. 515; com- 
pare Talley v. Great Western Pail Co. (1870), L. B. 6 0. P. 44. '* 

(m) See title Inns and Innkeepers, Vol. XVII., pp- 319, 320. 

* (n) See ibid., p. 321 ; Richmond v. Smith (1828), 8 B. & 0. 9. 

(o) See title Inns and Innkeepers, Vol. XVII., p. 320. 

(p) Angus v 3fcLachIan (1883), 23 Oh. D. 330. 
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Statute is duly exhibited, unless the loss openrs through the wilful 
act, default, or neglect of the innkeeper or his servant, or unless tlui 
property has been depositi'd \Mth him expressly lor safe eiist(Kly(t/)* 

Sk(t. 4. — Pytoilini}. 

735. The duty of a l):uik''r, as to iiaynients out of tliu funds 
of a customer in his hands is to pay cheepuis to order of a named 
)jayee whicdi aie drawn on him liy the customer, ])royided lie has 
111 his liunds funds sufficient and available for the ])urpose. If the 
banker refuses to pay w lien ilienj tire funds tivailtible, o'- pays bis 
cuslomer's funds to a wrong ]>arty, there is a ftiibire io fullil this 
duty iiTcsjiective of any jiroof of negligence on ibe banKi‘r’s part ), 
Jf tile cb(‘»[ne is made jiiuable to a lictitions person or to bearin’, 
the liaiiker is not luilde if lie paid it in good laitli and wiibouL 
negliginicebs). 

A third party cannot reipiire information fj'om a banian- as to liis 
customer’s account except under coiiipulsiun of Itiw, tind a liajiker 
wlio answers impiiries regarding his custoiiK'r’s ])osilion is not 
responsible for loss or damage siisttiined in const (jucnice, uiilesa sucli 
answers are put into writing and signed by biui(/). 

The relation of banker tind ciistonKn* does not of itst4f impose a 
duty of lionoiiring the cuslomer's acce])t.inces (//)? but such a duty 
maybe iinpo.-iMl by soiim‘ special arrangement, expressed or iiiipliijd, 
in respect ol genuine ])ills of exchange, and where such a duty 
('\ists, Die banker, in the alisence of special terms, iS under a duty 
to j)ay to ibe iktsoh named as j)nyee(e), or liy six eial arrangement 
may 1)0 liable only in respect of a failure to take UMsomible carii in 
aset rtaining ibe identity of that person 

Wliere a banker is by law or liy such a s[)(‘ci.il ari’anginK ut 
under such a duty towards his caistomm-, the customer owtis a duty 
to the. banker (a) to take such reasom:,ble care and ju’rraiitions as 
must bo taken to have lieen in the conti'inplalioii of the j)arties 
when the relation of l)anker and customer, or tlie siiecial arraiigii- 
inent, as the case may be, was mitered into (/)), and wIkto Die 
customer’s negligent omission to perlonii thati duty causes the 
banker to be misled into Die act or dcdaull coinjilained of, the 

iq) IniikcopcieS Act, 1803 (20 & 27 Vict. c. 41) The notice exhibited 
must be an accurate copy ol thid , s. 1, wiDiout Die onussion ot any 
material -word (Npdcc v. litfcou ( IS77), 2 Kx. D. 403, A.) See title Inns 

AND TnMvICEI’KUS, Vol. XVll., p 321- 

(r) See title IIankebs and Danmng, V^)J. I., y. 002. 

(«) See title, s Pankeks and JIvnkino, Vol. 1., p. GOS , Bills of 
Exchwoe, Pi;(»MissoaY Notes, and Negotiable Insi iiumrnts, Vol. II., 
p. 474. 

{t) Sec title B-4NKERS AND IUnking, Vol. 1., p. 643. 

(a) ISank of liwjland v. VfufJwrio Brothers, [l8i)lj i\ 107, per Lord 
Maonaguten, at p. 157. As to })aying on an indemnity in respect of a 
lost negot lable, instrunicnt, see title Equity, Vol, XJll., p. 20. 

(r) //uVf., per Loid Watson, at]) 131; and sec title Bti.ls (»f Excitange, 
Pkomissoky Notes, and Ne<;otiable Instruments, Vol 11 ,pp. 550, .551, 
(a) The duty must be owed to the banker (Carlisle and Cumberland Bank- 
ing Co. V. Bragg, [1911] ] K H. 489, 0. A.). 

(h) Utaijax Union y. (1875), L. II. 10 Exch 183; Young v. 

Grote (1827), 4 Bmg. 253 ; hflaud v. Livingston (1872), L. It. 6 H. L. 395 ; 
Bunk of Eyigland v. Vagl’mio Brothers, supra ; Seholfield v. Londesborovg% 

1 1890] A. 0. 514; Kepitigalla JRubber Estates, Lid. v. Nalmtal 
Bm of India, Ltd., 39091 2 K. B. 1010, 
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custoinei; ma}^ be esiopped froin claiming in respect of sncli act or 4. 

default (c). Bankers. 

736. Tlie duty of a banker in respect of bills of exciiang(i 
entrusted to liiin for collection is to take all reasormldo and ])roptu* ^l^pfictof 
steps having regard to what is customary with r(‘S[Kct to tin*, Liiis f<»r 
presentation for payment, and, in case ot refusal, ^Yitll res])fct to tla^ 
protesting of a bill, when protest is necessary (d). 

737. In resi)ect of valuable-s deposited with a banloT lor baft) Duty of 
custody, the standard of carci re<|uired depends on W'liethor the in 
banlver is to be regarded as a giatuiious bailee or as a ))ailee ^aiuaUes^ 
for reward (z’); but, whether the bailment is gratuitous or for dq,o.MkHl. 
reward, a ])anker is not an insurer and contracts only to use 
reasonable care and diligence (/). 


Part V. — Liability of Particular* Parties. 

8ect. i ,- Privali ‘ PrraoiiH . 

738. Actionable negligence is a tort, and tlie person who is rnn(‘ii.;\i luid 
under a dutv to take care, and fails to fulliJ tJiat duty, is n'sironsibh^ 

for such failure, whetlier the duty rests on him and he fails to fullil 
it on his own behalf, ol* as servant of or ag^mt for another (f/), and 
wlietlier ho hiniselt, or someone for wliom he is responsilrle, is tlie 
person on Nshoni the duty rests and who falls to hdiil it(/0. 

739. Any one of two or more joint toitteasors is liahlii for tire joint 
tort, and therefore, wheie tAvoor iii<»re persons jointly owe a duty to ioiiteiiM>r3. 

"7c) See title Kstopfel, Vol. XI IL, pp. 38,“) (neglect to give inforinalioii 
as to for‘^ery), 400, 401, 402; Wollace's Trustees V. PoiUHasgow U arbour 
T?^^s■Ier^(lSSl7, 7 K. (Ot. ol Soss.), 64^ 

(d) See, lurther, title Bankeks and Banking, Vol I., p. 508. As to 
cliequcs, see ibid., pp. 690 et seq. ; and see title Bills of KxouaNge, 

PiiOMissour Notes and Negotiable Instruments, Vol. II., p. 631. 

(c) f^oo titles Bailment, Vol. I., pp. 633, 634; Bankers .and Banking, 

Vol. 1., UP. 027, 028 ; and see p. 374, ante 

(f) Lloyd V Graci\ & (>o , [1911] 2KB 489, (1 A, per 

Fahwell, L.3., at p. 513 ; reversed, for reasons not yet given (1912), 132 

L T. Jo. 534, il. L. , . , 

(g) See titles Agency, Vol. L. i> 224 ; Master vnd ►servant, Vol W., 

pp. 270, 277 ; Tort. 



titles Husband and Wife, Vol XVI., pp. -t,, , - **■ • - 

responsibility of a master for a servant’s negligence, w‘e titles Master and 
Servant, Vol. XX.. pp. 248 et seq . ; Tort ; and see Lloyd v. Qraee, Smilh 
ck Co supra. The master is not responsible to a servant in his employment 
for the noclicent act of a follow -servant in the same employment; see title 
Mas^r AND Servant, Vol. XX., pp. 132, 133: Tarrant v. Webb (18561 
18 C. B. 797, approved of in JVilsonv. Merry (1868), L. K- 1 & Div. 326, 

Hedlev v. Pinkney dt Sons Steamship Co., [1892] 1 Q- B. 58,. C. A. ; 
Coldnck V. Partridge, Jones cC* Co., Ltd., [1910] A. C. 77. It is to bo 
noticed that this defence does not apply where one servant sues a. feno\\ - 
servant for negligence (Lees v. DunkeiJey Proihers, [1911] A, C. 6). 
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Negligence. 


Sect. 1 . 
Private 
Persons 


l*i*rsoriH 

luleredted 


Liability 
affected by 
charac- 
reriglics, 
capacity, or 
relationship. 


tiike care and fail in the fiilfihnetit of that duty, each one of tliem 
is responsible for such failure ('). 

740 . A person is lialile where, by reason of his l)eiiig jointry 
in possession of, or jointly interested ^\ith another in, a chattel 
managed by that other for the benefit of both, they owe a joint 
duty to take care and fail to fulfil it(/i), whether such joint duty 
arises merely out of such possession or interest, or also out of 
statutes regulating the conditions under which the chattel is to ho 
dealt witli (/). 'fhus a cab-proprietor in London (m) may be liable 
for damage caused by the negligent driving of the cab by the driver, 
although the relationship between them is that of a bailor and 
bailee (//). 

741 . Where it is sought to make anyone lialde for injury 
resulting from a failure to fulfil a duty to take care, an answer to 
the claim may arise, not only out of the nature of the ac-t alleged 
to be negligent and tlie circumstances in wbiL'li it occurred, but also 
out of the characteristics of tlie person wdio owed tins duty (o), or 
out of the capacity in which he was acting (j)), or out of the relation- 
ship of the person to the ])arty injured ( p). 

(i) See titles SuiPPiNO AND Navigation; Tort; see T/ie Sencnmbe, The 
Devon <1117 e, |1012J J*. 21, i\ A. As (o costs wJiere one (Icfciidaiit is found 
not to h.ivo boon iicgligoul, see Bulloek v. London General Onmibns Co,, 
[1007] 1 K. B. 264, (1. A 

(/r) J)(nyy v. Ohaniherlain (1802), 4 Esp. 220. 

{1) i^ieel V. Lester (1877), 3 P. D. 121 (defendant, registt^n'd as 
“ managing owner,” was held liable lor damage done by the ship, aItJiougb 
the latter was navigated by another, w^ho chose tJie crew ami the ]>orts to be 
visited). The owner of a traction engine who lets it out on hire for a 
term is not responsible for the negligenco of the hirer in its use, evmi thoimli 
his name and address remain uiiou it {Smith v. Bade}/, fl891J 2 Q. B 4U.‘{, 
C. A., disapproving Stables v. Elei/ (1825), 1 C. & P. 614, which, if correctly 
reported, decided that if a person permits a vehicle bearing his name to go 
upon the higJiway he holds himself out as liable for the negligence of the 
person driving it). In Smdh v. Badei/, supra, Lord Esher, M.U., at p. 400, 
tliought that “ the utmost effect which could be given to that decision is 
that under such circumstances there would be prim A facie evidence of 
liability, which might be met, however, by showing the truth of the mal ter ” ; 
and see title Bailment, Vol I , pp. 564, 565. 

{m) To which place alone the London Hackney (Carriages Act, 1843 
(6 & 7 Viet. c. 86), applies; see, further, title Street and Aerial 
Traffic. The I,ondon Hackney Carriages Act, 1843 (6 &: 7 Viet. c. 80), 
was passed for the protection ol the public, and, althougli it does not so 
exiircssly enact, it has been interpreted as imposing responsibility on the 
cab-ownepas if he were the master of the driver ; see the cases tiled in 
note («), rnf)n. 

(a) Smdh v. General 3Iotor iUib Co., Lid , [1911] A. C. 188; see Gates v. 
Bill {li ) d; Son, [1902J 2 K. 15. 38 ; Keen v. iZeary, 1 1894J 1 q. B. 292, 
0. A., overruling King v. Spnrr (1881), 8 Q. B. J3. 104; King v. London 
Improved Cab Co. (1889), 2.‘5 Q. B. 1). 281, C. A. ; Venables v. Smith 
(1877), 2 Q. B. D, 279 ; Bowles v. Ifider (1856), 6 E. & B. 207 ; compare 
DoggeUy. Waterloo Taxi-Cob Co„ Ltd., [1910] 2 K. B. 336, C. A. 

(o) Thus, whore the person is an infant or a lunatic, the duty to take care 

may differ from that required from a person of full ago and sound under- 
standing ; see titles Infants and Children, VoJ. XVIL, pp. 46, 74; 
liUNATICS AND PERSONS OF CnSOUND MiND, Vol. XIX., p, 403; TORT ; 
pp. 362, 363, ante, and pp, 453, 463, post. ^ 

(p) See p. 435, past 
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Sect. 2,--Person$ Actnuj in Partiai^ftr CupanUes. ’ 

Persons 

•742. Wliere a person wIjo is alleged to have failed to fulfil a Acting in 

duty to take care was, in the matter out of which the allcgOAl Particular 
duty and failure arose, acting on behalf of the Crown ( 7 ), or in a Capacities, 
judicial capacity (r), or as a witness (&*) or counsel or advocate in 
a court of law (/), or as a public oflicial in the exercise of statutory aiTeotmjf 
powers or the performance of statutory duties (m), or in certain 
other capacities to which express statutory protection is given (r), care or * ^ 
the fact that lie was acting in such capacity may affect the extent of imbiiity in 
the duty to take care or the liability for a failure to fulfil it (w), rcapoct of it. 

Sect. 3. — Ptrsous Staiuhnu in Paiticular Pdatnm io the 
I'erson Injured, 

743. The relationship of' the person to the party injured may Circum- 
afiect the duty to take care or the liability for an act or omission 
which is alleged to he a failure to fulfil such duty (,t), as, for instance, 
wherci the parties are in one employment (//). Or again, the duty duty.* 
to take care may he modified by some agreement with or consent by 
the party to whom the duty would otherwise bo ow'ed (z). 


Part VI. — Proof of Negligence. 

Sect. 1. — Burden of Proof, 

744. The burden of proof in an action for damages for 
negligence rests primarily upon the plaintil'f, who, in order to 
maintain the action, must show that he was injured by an act or 
omission for which the defendant is in law responsible (a). Except w'hat proof 
in those cases in which the law presumes liability from an act or involves, 
omission immediately upon proof of its occurrence (/>), this involves 


BimU-n 
pnraaiilv on 
plamtin. 


(q) See titles Actiot^, Vol. 1., p. 14; Constitutional Law, VoI. Vf., 
pp. 413 et seq. ; Crown Practice, Vol. X., p. 28 ; Tort ; aud as to negli- 
gent navigation of the King’s skips, see title Shipping and Navigation. 

(r) See title Constitutional Law, Vol. VL, p. 416. 

(s) See title Evidence, Vol. XI 11., p. 688 ; Bifnoe v. Bank of England, 
[1902] 1 K. B. 467, C. A. ; Seaman v. NethercUft (1876), 2 C. P. D.,63, C. A. 

(t) See titles Barristers, Vol, 11 , p. 394; Solicitors. 

(u) See titles Public Authorjties and Public Officers; Tort. 

{ v ) See title Tort. 

(m?) This ill each case depends on the particular cii cumstances ; see 
also pp. 464 et seq., post 

{x) As to tlio relationship of master and pupil, see title Education^ 
Vol. XII., p. 123. 

(y) See title Master and Servant, Vol. XX., p. 132. 

(c) See pp. 476. 479, 480, post. 

{ 0 ) Eammack v. White (1862), 11 C. B. (n. s.) 688 ; Manisoni v. Douglas 
(1880), 6 Q. B. D. 145 ; and see note (e), p. 363, ante. As to the exertions 
to the rule, see pp. 436, 439, post. As to burden of proof in general, se^ 
titl^ Evidence, Vol. Xlll., pp. 433 et seq. 

(6) See p. 439, post 
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Sect. i. tlie proof of sorae duty o^u■c^ by the defendant to the plaintiff (r), 
Burden of aome breach of that dutj’ {il\ and an injury to the plaintiff between 
Proof, ^^hich and the breach of duty a causal connection must hv. 
established (c). It is, tlierefore, insufficient for the plaintiff to 
prove a breacli of duty without proving injury (/'), or to prove 
injury without provin;^ a In each of duty ( 7 ), or injury which may or 
may not be due to a brracii of duty (7/), 

w^hen imrden If, however, lie provt'S injury due to facts winch can only be 
shiftL-d. reasonably exjilained by aliriluiting negligence to the defendant ( 0 , 
or which' p(»int prinui jano to negligence on the bitter’s part (,;), 
the burden of jiroof is shifted, and it is then for the defendant to 
show that lio has taken all reasonable precautions in order to avoid 
lialalitv for the act com])lainod of (/•’). 

(r) Heaven v. render (1883), 11 Q B. B 503, A., pei Buett, M.K , at 

p 507 ; O'Neil v. Everest (1892), 6! Jj .1. (0 li.) 453 

(d) Toomey v. London, UrUfhlon and l^outh Coast Hail. Co. (1857), 3 C. B. 
(i^. s.) I 46 ; Common v. Eaniern Conniies Had To. (1859), 4 II. N. 781, 
7SC ; Welfare v. Brujhton Rati. Co (18G9), L. K 4 Q. B. U03 ; Cotton v. 
Wood (1860), 8 (\ H. (N. ? ) 568. 

(e) Hanson v. jAtneashue and YothHiiie Rail Co. (1872), 20 W. K. 297 ; 
hmilh V. Midland Rail Co. (1887), 57 L. T 813 ; ^letropoUtan Rail. Co. v. 
J<iekson (1877), 3 App. (^as 19.3. 

if) Remorqiiage d llelice {^^ociMe Anonijme do) v. BennetU, [1911 J I K B. 
213. 

(<;) Lovegrove v. Loudon, Brighton and l< 0 Hth Coast Rad. Co. (1864), 16 
V 13, (n. s ) 669, per Wjlles, ,1‘, at p 692 

(h) Bird v. Great Noiihern Rad. Co. (1858), 28 L J (sx.) 3 ; Smith r. 
(iieat Easlein Rail Co. (1866), L ll. 2 0 P. 4: Cseeh v. General Sleam 
\avigaiion Co. (1867), L B 3 C. P. 14 ; Bridges v. North London Rail. Co. 
(1871), L. R. 6 Q. B. 377, Ex. Cli. ; Smith v. 3['idtand Rail. Co., supra 
(tlie mere fact that cattle were found to bo injured wdien unloaded 
liom defiindant’s trucks, whereas they were sound when loaded, not 
sullicnuit to establish negligence, for the injuries might have been due to 
some other cause, such as the restiveness of the cattle) ; compare 
^fanehestcr, Shejfield and Lincolnshire Rail. Co. v. Woodcock (1871), 25 
L T, 335 ; Powell v. J/‘6’b/an and Bradlaw, [1902] 2 I. R. 154, 190, C. A. ; 
J)aniel v. Metropolitan Rad. Vo. (1868), L. R. 3 P. 216, 222 ; reversed 
on anoth(T point (1871), L. R. 5 11. L 45; Williams v. Great Western 
Rail. Co. (1874), L. R. 9 Exch. 157. 

li) Czech V General Steam Navigation Co., supra, disapproving Great 
\\ (Stern Rail. To. of Canada v. Fawcett (1863), 1 Moo. P, C. C. (N. s.) 
10 1 ; The Glendarroch, [1894'] P. 226, C. A, 

{j) Simsou V. London General Omnibus Co. (1873), L. R 8 C. P. 300; 
compare Skinner v. Loudon, Brighton and South Coast Rati. Co. (1850)> 
Exch. 787 ; Williams v. Great Western Rail.Co., supra ; and see Wakelin v. 
London dnd South Western Rad Co. (1886), 12 App. Cas. 41; Paterson v. 
LontUtii, Tilbury, and Southend Railway (1912), Times, 16Lh March, C. A. 

(/r) See cases cited in nolc.s (/<), (i), [j)^ supra. To establish negligence on the 
part of au employer at common law, it is not sufficient to show that a servant 
w’as injured by machinery which went wrong for some unexplained cause 
(Miicfnilane v. Thomson (1884), 22 Sc. L. R. 179). The contrary had been 
decided in Walker v. Olsen {l^S2), 19 So. L. R. 708, but this case was doubted 
and distinguished in Maefarhnie v. Thomson, supra. In Bamage and 
Ferguson v. Forsyth (1890), 28 Sc. L. R. 26, where the nature of the work 
(shipbuiidmg) rendered it necessary for certain manholes to be left open, it 
was stated that, in order to succeed, a servant, who was injured by falling 
throu|;Ji one of j-hem, must prove how they could have been protected and 
fenr« a ami the work si ill c'un*'d on; ami sec title Master anu SERViNT, 
Vol p. 130, 
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746. If the plaintiff only establishes facts which are equally 1- 

consistent with the true cause of the accident beiii" his own or the Burden of 
defendant’s negligence, he cannot succeed (/), nor can he recover Proof 
when the cause of the damage is left in doubt or is attributable with 
equal reason to some cause other than the defendant’s negligence {m). pqimiiy 
If, however, negligence on the part of the defendant which might I’aianced. 
have caused the injury is established, it may be sufficient for the 
plaintiff to i)rovo facts whic-h show a greater likelihood that tho 
injury was duo to the defendant’s negligence than his own (n). 

746. Where the plaiiitil'f relies on the breach of a statutory stauitory 
duly as constituting negligoiico, he satisfies tho burden wliicli is on 
liim by proving such lireach, and the defendant in order to escape 
liability must show tliafc he lias taken all reasona])le cure tluit the 
duty should 1)0 duly and properly ])erfonued (o). Wlc re the 
defendant is couipeHi'd liy Ht.iiuto to rely on anoLiier person, sucli 
as a pilot, and is not rt^r^juinsibb^ f )i' tliat p(‘rsou’s nc^diuciice [p}, 
ho may bo liable if he or his sc'rvani.s wore also lU'gliLMUit ami 
contributed tlicreliy to the ];^‘til’iii‘^s injury (7). 


(?) WakeliriY, Londoii awd I'yt'dh 1 $ vUent iiiul < 'o (l8S(i), l2App. ^ a.^ 11 , 
compare Powf‘ei v. Lituvn Jme and Voikslnre linlL (U ) , (10o:iJ 2 K. J> 71S, 
A. ; PeijnohUv. Titluuj Lid iIOO.'l), lOT. li K. T^J!) ; il/o/f/U/#. 

V iS/ui, Tho Lord >ii (isr»7), 11 iMoo P. (\ (' 307, 311 ; Jius'sell y Loudon and 
Souili We^loni L^nl Lo ( lOOS), 21 T. Ij U. 5J8, C. A, ; liomoqe and b'viquMm 
V. Fotsylh (18110), 28 L R. 20. VVlien* tlie qiiesiion wlictlier tlie injured 
jicrsoii was no^iigc-iil dcjicnd'^ upon his kiiovvlodgo at tho linio el tho acci- 
dcu( (see p 441), ^km/) iiiid, owin,^ lf» his doalh, dhoct piMol oi such knowledge 
IS inipo'^sibh*, Ihe.K i.iou will iuil il ihe ciicumstauccs raiso an iiiloreucc that 
he knew or ouj^ht. to have koowii of curtain dangers or of precautions 
imposed ill rospo(‘t tlicreof, and that tlm accident happened hy reason of 
his Liiiliire to act reasoiial'ly by the light ol Unit knowledge (sec ihal , and 
case4 theie cited). 

(;a) Muddle y Flride (1810). f'- ^>^•'^0 (w'licr(3 the dauuig<‘ was siig- 

g:(\sted to be caused by jierils of the sea, it was, however, pointed out that 
if those perils re<purcd a liigher degiee of care to be taken tlian was taken 
the lOaintitV sliouhl succeed) ■ coinjMre Powell v. M'dlytm and Bmdlaw, 
[1902] 21. R. 154, P A. ; sec Klli^ v. Banyard (1911), 28t L R. 122, C. A., 
reversing (1911), 27 T. L. R, 417 (\vhere,'m the Divisional t'ourt, dillereut 
views were takim by the two judges as to tho fact tluit cattle strayed from 
the defendant’s held was primd jucie evidence ol negligence) 

(n) Pen na V. t'hre (C Co., [ISiiOl I Q B. 199; Smithy, Midland Hail Co. 
(1887), 57 L. T. 813, applying linens v. Midland Rail. Co. (1876), 25 W. R. 
63 ; \ViUiams v. Great Western Rifil Co, (1874), L R 9 Exch 157. 

(e) Beaumont v. Huddersfield Corpomlion (1902), 19 L. R. 97, C. A, 
(where the duty was to provide a fixed quantity of water daily); Britannic 
Merthyr Coal (‘O., Lid. v. David, [1910] A. C. 74 ; Roith Eastetn Rail. Co. 
{Directors etc ) v. iru/i/chs (1874), L R. 7 IL L. 12 ; Brooks y. London and 
North Western Rail. Co. (1884), 33 W. R. 167 ; Sohmons v. Stepiey 
PiOioiigh Council (1905), 69 .1. P. 360 ; compare Kearney y. London and 
Brighton Bail. Co. (1871), L. R. 6 Q. B. 759, Ex. Cli. If the statutory duty 
is absolute, the defendant cannot escape liability for breacli of it ; bqq Butler 
(nr BlarL) V. Fije Coal Co., L(d , [1912] A. C. 149 , and see p. 424, ante. 

{p) Merchant Shipping Act, 1894 (57 & 68 Viet c. 60), s. 633 ; and see 
title Shipping and Navigation. As to the defence of reliance on others, 
sec p. 479, post. 

iq) Clyde Navigation Co. v. Barclay (1876), 1 App. Pas. 790, criticising the 
ruling of Kindeksley, V.-C., on this point in The ‘‘ Iona (1867), L. R. 1 
P, C. 426. Where tho defendant m such a case has proved that he has 
complied with the statutory obligation, and that the person so relied on 
has caused the injury, the plaintiff must prove that the defendant or his 
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Neuligence. 

747 . If the defendant hiiR by way of a contract introduced 
conditions that limit his liability, the burden is on him to prove 
that the facts of the case are such as enalile him to claim the 
advantage of such conditions (r). 

748 . It is for the plaintiff to prove facts fioni wliich the proper 
inference is that the injury com])laine(l of was <*!Uised by the 
negligence of the defendant and not by his own (s'). It is not, 
therefore, noci^ssary for him in iho first instance to prove that 
tliere was no negligence on his part (/). unless, from the other facts 
wliich lie proves, the inference that he was negligent liimself could 
as ])ro])er]y lie drawn (u). 

TJie luivdeii of jwoving that he vas not negligent himself may, 
ho\\(Ter, be siibse(iuently placed ou him by the evidence given on 
behalf of the defendant (h) : and, if both ])arties weri‘ negligent, it 
is for the plaintiff to prove that the defendaiit could, by the exercise 
of reasonable care and diligence, liave abstained from tbe act or 
omission which cansi'd the injury (c). If the evidence shows that 
the plaintiff’s negligence was sulisoqucnt to that of llie dehuidant, 
the plaintiff can only succc'ed if lie sho^^s tliat his act did not so 
divert the natural consequences of the defendant's act as to 
prevent its being the effective cause of the injury {d), or that the 
defendant still liad an opportunity tlie us(j of which, with the 
exercise of reasonable care and diligonct), would have obviated 
the accident (r). 

749. In cases where it is sought to make a master lialdo for the 
negligence of one who is proved to have been acting as his servant, 
the burden of proving that the act complained of was w’ithin the 
scoiie of the servant's eiiiploymeni is not uj)on ilie plaintiff (/), 

servanls by tlieii ra*glig(‘nr*e coiitnlmtccl to llic injury, niilf*ss of course tlio 
deiondaiit lias in Ins evidence disclo.->cd a priwd iavic cusi* against himself, 
when, in the event 'll his being unable to exoneiato hnn<(‘lf, he will be 
liable ((JhjJc yavigalion (>o. v. Barclay (1876). 1 App Tas 700); see also 
The Indus (1880), 12 P. I> 46, C. A. 

(>) Kent\. M idland Bail Co. (1874), L. R. 10 Q. B. 1 ; The Clcndarroch, 
[■]804] P. 226, 230, P. A . ; see, for example, title Paki;iei;s, A'ol IV , p. 28, 
note (/d- As to the introduction of such eouditioiis, see pp. 427, 428, ante, 

(#f) Beilavy v. llV/i/ie (1885), 1 T. L. K 588, citing Waldin v. London 
and South Weslerii, Jiail, Co. (1884), [1896J 1 Q, B. 180, n., C. A., per 
Bowen, L.J , at p 193, n. 

(t) Wahe/in v. London mid South Western Bail. Co. (1886), 12 App. Cas. 
41, 'per Lord Watson, at p 47 ; sec Duhlin, WicUow and W exfind Bail. Co- 
y. Slattery (1878), 3 App, Cas 1155. 

(a) WaJcelin v. London and South Western Bail. Co. (1886), 12 App. Cas. 
41, 'per Lord Hals B UK y, L (-., at p. 45. 

(b) Sec ]i. 445, post. 

(e) Badleif y. London and Aorth Western Bail Co. (1876), 1 App. Cas. 
754; Beynolds v. Tilling {Thomas), Ltd. (1903), 19 T. L. ll. 539 ; Butterly 
y. Drogheda (Corporation, [1907] 2 L R. 134, C. A. ; Mills v. Armstrong, 
The ^^Betnina"^ (1888), 13 App. ('!aa. 1, 6. 

{d) The Ovingdean Grange, [1902] P. 208, C. A. As to effective cause, 
see pp 378 et seq., ante. 

(e) Badley v. London and Aorth Western Bail. Co., supra, per Lord 
PenzaT^ce, at p, 759; Cayzer v. Cairon Co. (1884), 9 App. (Jas. 873; 
II.M.S. Sa'ns Pareil, [1000] P. 267, 0. A., per Vaughan Williams, L.J., at 

p. 28 k » 

if) Stevens v WooiBvard (1881), 6 Q. B, D. 318; see title Master and 
IBervant, Vol. XX., p. 136. 
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nnlefls the act is one which would not in the ordinary course be 
within the scope of the employment of servants of that class (ff). 

'760. Where it is sought to make a principal liable for the 
negligence of his agent, the burden of proving that the act coin- 
plaiued of was within tlie scope of the agent’s autlioriiy ia ujjon 
the plaintiff (//) ; but he may discharge the burden by proving tiiat 
the act is a necessary conse([uence of some act expressly authoriyed 
by tin' principal, or is one of a class of acts within the apparent 
authority of the agent (?). 


SEcr. - Pyt^nwption of Nefflufcnrr : Jlrs Ipaa Liupiiinr, 

761. An (‘Xcn])iion to Lhe gciUTiil rule, that the ])nrden of pioof of 
tlie alleged negligence is in the first instance on the. ])limitjir(A) 
occurs wherever tlie facts already established arc sindi that the 
pi'ope.r and natural infei'tuice iinme.diate.ly arising from tlum is tbat 
1 he injury coinjilained of >\avS caused ])y the defendant’s tu^.gligence (/). 
To these cases the niaxmi 'ms- ipaa hupiitur applies. AVlu*re, there- 
b)i'e, there is a duty uj»on the defendant to exercise care, and the 
cireuinstances in which the injury complained of happened are 
such that witli the exercise of the requisite care no rislc would in the 
owliiiary course of events ensue, the burden is in the first instance 
upon the defendant to disprove his liability (m). In such a case, 
if tlie- injurious agency itself and the suiTouuding circumstances 
are all entirely within tin* defendant’s conirofi tlie inference is that 
the di'fendant is lialde (a), and this inference is strengthened if the 

{ij) Sti'irusY. iroadHvn(/(188l ), 6 Q. B. D. 318 ; Beani v. London Gcnettd 
Omnibus Vo., [1900] 2 B. 530,0. A. ; see Forsi/th v. Munclicdct 
iioti (1912), Times, 23id March; and sec title Master and Servant, 
Vol AX.,p. 136. 

(h) See p. 435, ante: title Agency, Vol. 1 , pp. 211—214. 

(/) Ibid. 

(/) See litle Evjoence, Vol. XIII., pp 4.33 el seq 

(/) Ilijine V. Boadlc (1863), 2 II. 6^ 0. 722 (where a buTiel of Hour fell Ironi 
an ii])per lloor of Ihe. delcndant’s warehouse on the phdn till, who was liieu 
passing on the highway heneath); oouipaie Brupjs v. Olivei (1866), 4 
II. iSi V. 403 (a somewhat similar case, where, howevci, the court was 
divided, Martin. 15 , disseiiliug from the decision on the ground tliai 
without calhiig luiilier evidence the inference that the deleiidant was 
negligent was iiisuUii‘-iently ceitain). 

(m) Ibid. ; Burke v. Manchester, fHieffield and Lineohislure llaiL Oo, 
(1870), 22 L. T. 442 (wdiere the plaintiff was injured by a tram, m which he 
was travelling, running iuto stationary buffers); (Vm/iroiu^re.v. Mason 
(1905), 21 T. L. R. 633, C. A. (whore the ])rcseiice of a stone in a bun was 
held to be pnmd Jade evidence ol negligence, and to throw on the defendant 
the burden of rebutting it), l^he maxim res ipsa loquitur has no applica- 
tion to master and servant cases whore negligiuie-t* on the part of an 
employer must be proved afliriiiatively [Patersonw. Wallace (& Co. (1851), 
1 Macq. 748, II. L ). 

(n) Cnrpae v. London and Brujhton Pail. Co. (1844), 6 Q. B. 747, as 
interpreted in Hanson v. Lancashire and Yorkshire Hail. Co. (1872), 20 
W. R. 297 , Skinner v. London, Brighton and South Coast Bail. Co. (1850), 
6 Kxcli. 787. In these cases collisions occurred between trains belonging 
to the same railway company on the same line of rails. The principle w^as 
carried a step further in Ayles v. South Eastern Rail. Co. (1868), L. R. 3 
Eloh. 146, a collision case, whore one of the trains belonged to a company 
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injulious agency is inaniiiutc (o). If tbe sainninding circnin- 
staiices are not wholly within the defendant’s c(nitrol( or tho 
injurious agency is animate (q), there is frequently no certain 
inference, and the plaintiil will not have dischargtid the luirden 
without proof of some nef’ligent act or omission on tlio pari of llu* 
defendant. Injuries to animals do iu)t give ris(3 to any certain 
iiiference if tlie facts are consistent with Hie animals having injured 
themselves (/ ). 

752. Tho ('{isGb in \^llkh the m?i\im tea ipni loqmtur ajiplies are 
to lie distiiigiush()(l from those in wliich the cjiuse of tho accuhmt 
is unlviiown (.s). in the one case further (ividence is not requln'd 
from the ])lajntitT because the inference is already chiar ; in the 
otlu'r case it is not required because it would be imjiossible to give 
it. The ellect of the distinction is that, in the one case, tlie defendant 

having powcis over the line of ilie riliier coinpany — tho latter 

being considered to have coiitiol of both tmiiis. A railway oinhankrncnt 
wliich gave way owing to its being badly couslrii.*U‘d {Ctyndt Weslerti Uail. 
Vo. of (kvnnda\\ Braid (1863), 1 Moo. V. ('. (x. s.) 101), and running ii 
train over a i ail known to bo defective [Vj/tn v. (Brat Northern Bail. ('o. 
(1861), 2 F. & F. 610), have been hold tr) ho mnttors so iniich within tho 
dcfondaiit’s contiol as to raiso tho presuin])(iou of its negligenco 

(o) V. London and St. Katherine ])oe!ia (k). (1865), 3 11. & (k 596, 
Ex. Fh. ; Kearney v. Lomfon and Brighton Bail. Co. (1871), L. R. 6 Q. Jk 
759, Ex. Ch. ; ooiriparc lliggft v. Maynard (I86()), liar. & Ruth 581 (acci- 
dent dno to the tall ol a ladder, wlnue tho plaintiii was nonj.intcd im the 
ground that the ladder was not shown to be in the delondant's eonlrol) ; 
Crisp V. Thomas (1890), 62 L. T. 810 (scholar injured by the tall ol a 
blackboard) 

(p) Tins must usually be tho case in aooidonts upon a highway resulting 
from collision or lunning down (If’wjf/v. London (lenvuil (tnlnihus ( o., 
119091 2 K. Ik 652. (k A , per I'LETniiai Moi'I.ton, ,k, at p 663 ; com- 
pare fiammacL v. White (1862), 11 C. li, (x s.) 588 ; ("otton v ITood (IS-vt'O, 
8 (k Ik (x s ) 568). Rut it. is not the case v\hcro the ioridont is diu to 
inhorent delects w'hich wore or should have been within tho defondant’s 
knowledge and power to control {('hnstie v. (hiqgs (1809), 2 Famp. 79; 
Siin-son ^ . London iieneuil Omnihus Co (1873), L. K 8 (k Ik 390) ; oi wlioir 
tin* injury is done to a lixed ohjo^ct, such as a lamji-post, which is j)i’o])(*i]y 
phned up<m the highway (Walton (Isaac) iS) Co , Ltd v. Vanguard Motot 
Bus Co. {]9()S), 72 J. P. 505; Barnes Urban ])isttivt ('onncil v. London 
Ceneral Omnibus ('o. (1008), 73 .1 Ik 68). Jn tho case ot accidents on lail- 
wa,\8, collisions hotweeii trams on the same line ol rails are puma Jncic acci- 
dents which could have boon oontiolled (see note (u). ]>. 439, ante), hut 
wln re a collision is with cattle at a private level crossing tliore is no (*iTtam 
inlcroncc of fiogligencc against llni railway company (CairhellY. Irish North 
Westein Bad. (Jo. (1871), 6 1 11 F L. IIV) Injury to a passomgor irom a 
train iipoti another line ol rails [Hanson v. Lanvadiire and YoiLshirc Bad. 
Co. (1872), 20 W. R. 297), <»r injuiy to a passtuigcr due to his getting out 
boiore the carriage in whi( h ho is travelling diawm iij> at tlie plationn 
(Ih'idgts V. North London Bad. ('o. (1871), L R. 0 Q. i; 377, Rx. Fli ; 
icvoised (1874), L. R. 7 H. L. 21 3), dtios not raise a c<‘Uam iiiiorcncc of 
uoghgence against a railway < oio.pany. 

(q) HnmwarL v. While, sapta ; ]ilnn::oni v. Doughs (1880), 6 Q. Jk D. 
145; see Fooper V ifur/ua (18 1 0), 3 Fainp. 5, n. ; Far v. Binbidge (1863), 
13 F. B. (\. s ) 430; Ullis v. fhnyard (1911), 28 T. L. R. 122, F. A. 

(r) Brnsell v. London and Sorih Weblcrn Jtail. Co, (1908), 24 T. L. R. 
548, C. A. ; see Cooper v. Baifon, supra ; Smith v. Midland Bail Co. 
(1887). 57 L. T. 813. 

(») McArthur v. Dominion Cartridge Co., [1905] A. C. 72; nee The 
Calderon (1912), Tmee, 20tli Maich. * 



Pakt VL— Proof of Neougenoe. 


441 


IS liable if he does not produce sufficient evidence to counteract 
the inference; in the other case, the court is left to decide, upon 
sncli facts as are available, wliether negligence on the part of the 
defendant is the luoro reasonable inference or not(0. 

In cases where the injury is caused by the use of tackle or 
machinery for which the defendant is responsible there is no 
immediate inference that tlie defendant is at fault (a), but if the 
injury is traced directly to sonic defect in the tackle or machinery 
it is not necessary for the ]>]aintih‘ to show the precise nature of 
tlie dofoci,, since the inference fj’om the fact of the defect is 
sufficient to throw upon the defendant the burden of showing that 
the defect was one for which lie was not to blame (/>)* 

In cases where the facts relating to the alleged negligence are 
peculiarly within the knowledge of the defendant, tlie burden of 
disproving the inference alleged by the plaintiff to follow from them 
lies upon the defendant ((') 

753. The doctrine of ren /p.sa loquitur will not readily lie applied 
to an accident wIku'c from the nature of things the probability 
that the accident is due to negligence is no greater than tliat it is 
due to some other cause (rf). But it may be applicable where the 
probaldlily tliut the accident is due to negligence is materially 
greater tlian that it is duo to any other cause, and the circumstances 
directly contributing to the accident are such as should have been 
within the control of the defendant (f). 

Sect. ^ - Fudcifoiis of Judijr a/ui Jury, 

754. In cases where the subject-matter of the action is negligence, 
the )>rinciple to be applied, in order ta define the respective functions 
of the judge and jury, is that it is the province of the judge to decide 


(/) MrArfhur v Jhminion ('Orfridge Co,, A. C. 72: Farrell v. 

Lnneiick i'oY\^orahon 1. L. T. 169; Flannery t. Wolerjord and 

Lnnenck llnd, Co. (1877), 11 1. It. C. L. 30, per Palles, C.B. 

(fi) Marfarlane v. Thomson (1884), 22 Sc. L R. 179 
(h) JhUL : SCO Walker t, Olsen (1882), 9 It. (Cl of Sess.) 946 ; Fraser v. 
Fjvi.scr (1882), 9 R. (i't. of Scss.) 89G ; Milne v. Towusewd (1892), 29 Sr. L R. 
747; The Calderon (1912), Times, 26tii March. 

(c) Ihbbs V. Foss (1806), L. R. 1 R. 634, per Rlackbukn, J., at p. r.l3 : 
ami see title ICvioEi^rE, Vol. aTIT , p 435. 

(d) Cotton V Wood (ISGO), 8 (\ IJ (>r. s.) 568 ; Moffalf v. llaicmaii (1869), 
L R. 3 P. 0. 115; but sec < Icrl v. Vdi ie (1879), 16 Su. h R. 626 (where it 
w as held that a man was presumed to be nealigenl in iiinniug over, while 
driving, a foot-passenger crossing the road, tliere being nothing unusual in 
the cireiinistaiicos and it being broad daylight). 

(e) V. Weekes (1887), uurei>orted, but referred to in the judg- 

ment of Smith, J., in Tollhauscn v. Davies (ISSS), 57 L. d (q. b.) 392 (where 
t he fact that a horse harnessed to a cart and without any driver was running 
away was lield to be moje consistent with negligence than with care) ; Sure 
V. JJurkie (1903), 6 P. ((U. of Soss ) 42 ; compaioLord Young’s dissenting 
judgment in v. Wallace d* Co. (1898), 35 Sc. L. R. 583 ; Cor v. 

Burhidge (1803), 13 C, B. (n. s.) 430 (where a horse wii'^ loose on a highway, 
but there was nothing to point, t.o that being the fault of the defend.ant, 
and there was held to bo no evit^enee of negligence) ; see also FlUs v. 
Brtny(rrd(1911), 28T L R. 122, T A. 
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wbeiher or not there ifl evidence on which the jury can reasonably 
Jind negligence, either by direct proof (,/) or by inference (;[/), and 
the piovince of the jury to say whether or not negligence is in 
fact established or ought to bo inferred (/t). 

In determining whether there is any reasonalde evidence of negli- 
gence, the judge may have to decide some preliminary question of 
fact, or some questions of mixed fact and law, and it is his duty to 
determine any such cjiiohtions by himself after hearing the evidence 
upon tliiMii wh('n evidence is necessary (/ )• He may proceed iijioji 
the common Iviiowledge and experience of mankind where simple 
operations or ordinary conditions are in question (/:). 

755. A judge may nonsuit or withdraw the case from the 
jury 

(1) "Where a prinui lariv case is not made out, for example, (i.) 
where there is no evidence given on behalf of the plaintiff of 
negligfjnce on the part of the defendant (/); (ii.) where there 
is a mere >irintilla of evidence of negligence (/».); (iii.) where 
the facts alleged by the plaintiff are at least equally (??) con- 
sistent with the injury having l)c‘en caused by the plaintiff’s 
negligence ; 


if) Flanncfff v. Waterford and Limerick Fail, Co. (1877), 11 1. R. C. L. 
30 ; see title EvlI>E^(:E, Vol. XIll , p. 429. 

(q) liridges v. F oi th London Hail. Co. (1874), L. R. 7 H. L. 213, reversing 
(1871), L. K 6 Q. 11. 377, Ex. (’li., as explained in Ulcfropokfan Rail. Co. v. 
Jackson (1877), 3 App. Cas. 193. 

(h) tSee cases ciiod iii note (f/), sicpui : Hgder v. WomhueJl (18(58), L. IJ. 4 
Excli. 32, Ex (’h. ; coTn]>aTe (hbhn v. Mc^htUen (1808). L. R 2 P. C. 317 ; 
and see Wriqht v. Muiland Hail. Co (1885), 1 T. L. R. 406, n., C. A. (wliere 
the principles laid down by Ibe Uivisiomil ( 'oiirt, in S. (\ (1881), 51 L. T. 530, 
were appioved, but the decision ol’ that couit as to tin' a]>pbcation of those 
principles reversed); see also Jirown v. Great Western Hail. Co. (1885), 
1 T. L. R. 400, wliere W light v. MatUmd, Had. To., supra, was followed, and 
Davey v. London and South Western Hail Co. (188.3), 12 Q. B. I). 70, P A., 
held to be decided wnongly. 

ii) See title Evidexce, \o1. XTII., p)). 421, 428; and see Wright v. 
Midland Had. Co., supra, in winch ease Lindlev, L J , at ]>. 411,n , dis- 
sented from iJic majority ol the (‘ourt only in a]>plynjg the particular 
principles to the facth of that ease. 

{k) Loughneyy. lUdedontan Had. Co. (1902), 39 Se Ij. R 289 (w'hcre the 
alleired negligence consisted m iailing to provide a ei.uie nr bloeJv and tackle 
to unloati barrels Irom a plattorm on to a lorry of about the same 
height). 

(/) Met%opolilan Rail. Co v Jaclson, snpra ; Wright v. Midland Had 
(h.. supra ; Cmiin v. Gieat Southern and Western Hail. Co. of Ireland (ISSI), 
22 L. R. Ir. 219, C. A. ; Calle^idf.ry. Carlton Iron Co. (1894), 10 T. L. R. 360, 
IT L., aflirmiug (1893), 9 T L R. 646, C. A. ; compare Dallas y. Great 
ire.s'tem Hail Go. (1893), 9 T. L. R. 344, C. A. But on the case being 
opened he cannot at once nonsuit the plaintiff without his eounsers con- 
seiit and without hearing the evidence tendered by him (Fletcher v. London 
and North Western Rail. Co„ [1892] 1 Q. B. 122, 0. A.), hi Newman y. 
London and South Western Had. Co. (1890), 7 T. L. R. 138, a nonsuit was 
entered by Stephen, d., after verdict for plaintiff by the jury. 

(m) Toomey v. London, Brighton and South Coast kail. Co. ( 1857), 3 C B. 
(N. s.) 146, per Williams, J.. at p. 150 ; see Doorman v. Jenkins (1831), 2 
Ad. & El. 266 ; Abbott v. Freeman (1876), 35 L. T. 783, 0. A. 

(n) Walelin v. London and South Western Hail. Co. (1886), 12 App. Oas. 
41 ; compare 3jidland Rail v. Bromley (1856), 17 C. B. 372 ; Hull v. 
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( 2 ) Where, although negligence on the part of the defendant is 
established, it would bo unreasonable for any jury to find that it 
^¥as tlie natural or effective cause of the hjjuryj.y), or where a 
(;(unplot(^ answer, such as inevitable accident, is cuiiclusively estab- 
lished by the defendant ( p)\ 

(3) Where on the undisimted facts of the case it appears that 
the accident was directly caused by the plaintiff's own negligence', 
although there may liave been on these facts some negligence on 
the part of the defendant ( 7 ) ; but this power should not he 
exercised except in a very clear case, whore the evidence is so 
strong that it would he wliolly unreasonable for the jury to 
find that the plaintiff had not caustnl tlie accident by bis own 
negligence {r\ 


Great Northern Rail. Co. of h viand (1800), 26 L R.. Ir 280. This applio.s 
only to cases where, upon the facts alleged by the i)laintilf, the mfcreru*c 
that the injury is due to his own negligence is as nat ural as that it was due 
to the negligence of tlie defendant. It does not apply to eases where, alter 
a prtrnd facie case is alleged by the fdaiiiljU', there is contradictorv evidence 
of fact (see Duhlin, \V icLloiv and ^yerJotd Rail. Co. v. Slativrtf (1878), 3 A])p, 
('as. 1155), or whore (here is a mere balance of testimony (Smith v. South 
Rastern Rail. Co., flSOli] 1 (i. B. 178, C. A ; see Wafcelin v. London and 
South Wcitiern Rail. (h. (1884), reported |180(>J 1 Q. B. ISO, 11 , (A A., per 
Bowen, L at p. 190, n.). 

(o) Adams v. Lancashire and Yorkshire Rad. Co. (J869), h. E. 4 ('. P. 
739. The law there hud down was ajiiiroved in Gee v. Metropolitan Rad. 
To. (1873), L E. 8 C]. B. 101, Ex Ch , hut the application of it to (lie 
]»aTticuIar facts was questioned ; and seeirni/ZU-v. M idlandRail To. (1885), 

1 T. L. R 400, n., (’. A. ; Mvtiopohtan Rail. Co. v. rfachson (1877j, 3 
App (uus. 193 

(/>) Fawhes V. ]*oiihon d'* Son (1892), 8 T. L. U. 725, ('. A. 

(q) Skelton y. l/ondon and Noith Rail. Co (1807), L. E. 2 P. 

631 ; compare Jamc^ v. Great Westeni Rail. (' 0 . (1880), L U. 2 (' P. 
034, n. ; and see Falkiner v. Gieai Southern and Western of 1 1 eland Rail. Co. 
(1871), 5 1. R Cy. L. 213; Allen v. North Metropolitan Tramways Co. 
(1888), 4 T. L. R. 501, (.A.; Saycr v. Hatton (1885), Cab. & EL 492 ; 
Wiujht V. Midland Rail. Co. (1884), 51 L. T. 530; compare 8. C., 1 
T. L. R 400, n , C. A ; (ilnljiths v. Fast and West India Dock Co (1889), 
5 T. L. E. 371, C. A. ; Coyle v. Cheat Northern Rail Co. of Judand (1887), 
20 L. 11 Jr. 409 

(r) Gnlfiihs v. Fast and TlVsf India Dock Co , supia A different 
view was taken iu Davey v. London and South Western Rad. Co. 

12 (hJ. B. n. 70, C. A , whei(^ it was laid down that tlie plaintiff must prove 
affirmatively that he had not contributed to the accident by Lis negh- 
genco, and if he failed to do this he could be noiisiutcd ; but in Wright 
V. Midland Rad. ('0 (1885), 1 T. L. R. 406, n., C. A, Bijett, M.R., at 
pp. 409, 410, staled that he regretted his decision in Davey v. London and 
South Western Rail. Co , supra, although he remarked in Wakelin v. London 
and South Western Rad. i'o., supra, at p 101, that he did not recede 
from the principles laid down in Davey v. Tjondon and South Western Hail. 
(' 0 ., supra. However, in White v. Eom/ Rail, ('o (1809), 15 T. L. R. 474, 
475, C. A., reversed on other grounds (1901), 17 T. L. R. 644, H. L., the 
court stated that the judgmiiiit oi the rnajority in Davey v. London and 
South Western Bail ( supra, w as wrong. In Holland v. North MeiropolL 
fan Tramways Co. (1880), 3 T. L. R. 245, Manisty, J., had previously 
expressed a similar view'. In Yarmouth v. Fiance (1887), 19 Q. B. 1). 6J7, 
Lord Esher, M.R., at p. 654. stated that a judge has no rigM to say 
that the evidence of contributory negligence on the part of the plaiu- 
tbBE was conclusive, but that it should be left to the jury to consider ; 
but ibis was obiter, and, m so far as it conflicts with the oases cited in 
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Nkjligeuce. 


Skot. 3. 
Functions 
of Judge 
and Jury. 

(!h}H‘s which 
must not be 
withdrawn 
from jury. 


A judge may not withdraw the case from the jury : — 

(1) Where there is material evidence as to the actual facts, but 
such evidence is conflicting, even although the evidence may be very 
strong on one side and woa.k on the other (.s*) ; 

(2) Where the malei-ial primary facts are uiKlispiitod, but two 
different inferences may be reasonably dra\s'n by different minds 
from those facts (0; 

(3) Whenever some ground exists on which a jury ma/ reasonably 
find a verdict either way (a) ; 

(4) Where, although negligence on the defendant s part is 
established, the defendant sets up a defence about which tJiere is 
some conflict of evidence (/>) ; 

(5) Where contributory negligence is set up as a defence and the 
reasrmablenoss of the plaintifl’s conduct is called into question (c), 
or where there is a conflict as to whether the negligence of tlie 
plaintiff or the defendant was the direct and effective cause of the 
accident (d). 


support of the juinciple stated in the text, supra, it is thought not to be 
law. 

{/») Dublin, Wicllow and Werfoid Moil. <'o v. {^^lulttnf (1.S78), 3 App. (\as. 
1155; see Abrath v. North Master n Mail. Co. (1883), U Q. B. 1). 4to, 
0. A., wdiore, although the action was one for malicious prosecution, 
B(^wnN, L.J., at p. 456, dealt generally witli the question ; Clayauib v. 
i^c//iir/j(1818), 12 (J. B. 439. 

(t) ^Yright\\ Midland Mad To. (1885), IT I;. R. 406, n., (’ A.; ooiiijinre 
Bridges v. North London Mail. To. (1874), Jj. R 7 11. L 213; (UarLev. 
Midland Rail, ('o (1880), 43 L. 4’. 381 ; Ftannen/ v. Waierfoid and Limenclc 
Mail. Co. (1887), 11 T. R. <\ L. 30 

(а) Muddy v. London and y^ouih Western Mad. Co. (1892), 8 T. L R. 
658, 0. A. In this case (Grantham, J., had entered judgment lor dereiidauts, 
notwithstanding a verdict of a jury in plaintiU’s favour, on i.he gromid 
that from plain till’s own evidence it -was clear that he had walked 
straight into the cart that injured him : the Court ot Appeal hedd, how- 
ever, that, as there was evidence that at the time of the impact the cai t w as 
going at a dangerous speed, it might he that the jilaiiitilf, although ho saw 
the cart coming, might reasoiiahly not have expected it to be upon him so 
quickly, and that therefore the Jury ought to liave the ojijiortiinity of 
giving a decision ; compare Doonnan v. Jenhins (1834), 2 Ad. Kl. 25(*; 
Leishmann v. London, Unghton and ii^onlh Coast Mail, Co. (181J), 23 L. T. 
712. 

(б) Eg., defenee ol iuevitahje accident, or volenti non fit injurin {Whitby 
V. B'lock d; Co. (1888), 4 T, L. \( 241, i\ A ; seopp 467, 476, post). 

(c*) Mobson V. North Eastern Mail. Co. (1876), 2 Q. B. J). 85, C. A., explain- 
ing Bridges v. North London l\<nl Co., supra ; Walton v. London, lirighion 
and Bonih Coast Mail. Co. (1866), liar, d Rulli. 424; compare irool//*- v. 
Cal'idoiiU'ii Moil. Co. (1886), 23 8/ L. R. 798 (wIku'c the court de<dined to 
lay down arbitrary rules, such as that tiicre muvSt be contributory iiegli- 
getice if tlie plaintiff rushes heedlessly into danger, or that there cannot be 
such negligence if he dues so to sa.ve anot Inn’s life); Woolley v. H^covell 
(1828), 3 Wan, 6.. Ry. (K. B.) 195 ; lUiwhinsY. Cooper (1838). 8 0. & P. 473 
(where the defendant’s cart was being driven carelessly and on the wrung 
side of the road, but there was some evidence that the plaint iff crossed the 
road in such a manner as to bring disastei on herself : it was held that tlie 
case was one for the jury to cmisidor); compare Leistimann v. London, 
Brightow nd South ('oast Mail. <^o , supra. 

{d) Metropolitan Rail. f’o. JaeLsoji (1877), 3 App. Cas. 193, explaining 
Br'idges V. North London Mail. Co., supra^ These cases put an end to^ 
Bciiep of conflicting decisions as to the occasions, chiefly in connection with 
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756. If tlie jury find sjiecinl facts, it is tlicn the judge’s duty 
to decide what is the legal elfi'ct of thoir finding, and his ruling 
mfty be appealed from (r). 

757. If the judge fails to direct the jury on a parLiciilar jioiiit 
set up in the defence, a new trial will not be granted at the instance 
of the defendant if the facta are such that any verdict for ilie 
defendant would have been against tlie weight of evidence (/). 

A iiew trial ought not to be granted on the ground that the 
verdict of the jury was against the weight of the evideiice, unless 
the verdict was one which a jury, viewing the whole of the evidence 
reasonably, could not properiy iind {[/). 


Part VII. — Contributory Negligence. 

758. In an action for injuries arising from negligence it is a 
defence if the defendant proves that the ])laintiiT, by some negligence 
on his own part, directly contributed to the injiirviu the sense iliat 
it formed a material part of the effective cause thereof (//). When 
this is {)roved the plaintiff’s negligencG is said to be contributory (/). 


“ level (‘ros.4ng,” “ invitation to ali<4bt,’* ami slauimui'; door ” oases, in 
which the pidge was right in witlidi awing the case Iroju a jiny, c 7., iSinrr 
V. Gteat Western Bail. Co, (1869), L. 11. 4 Exch. 117, Ex. Cli. ; Coelle v. 
London and South Eastern Bail. Co (1872), L. 11. 7 P. 321, Ex ('h ; 
Praeger v. Bristol and Exeter Rail. Co. (1871), 24 L. T. 105, Ex. (Oi. ; 
Toomeg v. London, Brighton and South Const Bail, Co. (1857), 3 C. B. (n s ) 
146; Crafier y. Metropolitan Bail. Co (1866), L. R. 1 C. P. 300; Fog v. 
London, BiUjliLon and South (hast Rad. Co. (1865), 18 C 15. (n. s.) 225 ; 
Fordham v. Biiffhton Rail. Co (i860), E, It. 4 C. P. 619, Ex. (Oj. ; Ellis v. 
Great Western Rail. Co. (1874), Ij K. 9 C. P. 551, Ex. (Ui ; Finegany. 
London and JSorth Bad Co. (1889), 5 T. L. U. 508 (wiiere it 

was held that, where the question is wluch of two drivon of vehicles is 
in fault, a nonsuit is not justilird); Fotdham v. Brighton Rtid. Co , supia ; 
North Eastern Bail. Co. (Directors etc ) v. TFa/iim (1874), L. B. 7 H. E. 12. 

(c) Lhyd V. WooUand Broiheis (1902), 19 T. L. R. 32, (1. A. ; see 
McGauky v. Great Northern, Piccadilly and Brampton Bad. Co. (1000), 
Times, 30th Apnl ; and see, generally, title Evioence, Vol. AllT,, 
pp. 428 et seq. 

(f) Great Western Bad. Co. of Canada v. Braid (1863), 1 Moo: P. C. 0. 
(n. S.) 101 ; Ford v. Lacey (1861), 7 IT. & N. 151 ; conijiaie Wakemanv. 
Robinson (1823), 1 Bing. 213 ; and see title 1 ‘kactice and Piiocedure. 

(g) Metropolitan Bail. Co. v. W right (1886), 11 App. Cas. 152; see 
Cox V. English, Scottish, and Australian Ba^ik, [1905] A. C. 168, P. C. 

(h) As to effective or proxiniale cause, see pp, 378 et seq , ante. 

(i) Tuff V, Warman (1858), 5 C. B. (ij, 8‘.) 573; Walton v. London, 
Briqhton and South Coast Bail. Co. (1866), 14 L. T. 253; see Marnott 
V. Stanley (1840), 1 Man. & G. 568 ; Buiterfield v. Forrester (1809), 11 East, 
60, followed in Bridge v. Qiand J unction Bail, Co, (1838), 3 M. & W. 244 ; 
Wiiherley v. Bege^it Canal Co. (1862), 12 C. B. (n. s.) 2; Clayurds v. 
Dethek (1848), 12 Q. B. 439 ; Coyle y. Great Northern Bail. Co. of Ireland 
(ia|87), 20 L. R. Ir. 409 ; Thomas y. (juartermaine (1887), 18 Q. B. D. 685, 
b.A, ; Ellis V. Great Western Bail. Co. (1874), L. R. 9 C. P. 551, approving 
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Negligenck. 


I’ABT Vtl. 

Contribu- 

tory 

Negligence. 


Mere 

negligence of 
plaintiff does 
not suffice. 


(Vhat DHist 
be proved. 


Negligence on the part of the plaintiff wliich is only remote, and is 
not a substantial causb of the accident, does not properly come 
within the term — causa proxiuia non rcniota spectatur (;/). It ja 
ordinarily and properly applied only to cases in which both parties 
are alleged to have been negligent (k). 

769. The fact that there has been negligence on the part of the 
plaintiff w^hioli has contributed to cause tlie iujury does not oE 
itself give rise to the defence of contril)ulory negligence so as to 
disentitle him from recovering (Z). Tt is still open to the plaintiff 
to establish that, notwithstanding his (the plaintiff’s) iK'gligeiiee, the 
defendant could by the exercise of ordinary care and diligence have 
avoided the injury which happened (;?i). 

In order that a plea of contributory negligence (//) may 
be successful, it must be shown either that there was negli- 
gence on the part of the jffiMiitiff wliicdi contribiihid to the 
accident and that the defendant could not by using oi'dinary 
care have avoided the accident (o), or tliai, notwithstanding tlu^ 
defendant’s negligence, the plaintiff could, by exercising ordinary 

Cliff V. Midland Fad. Co. (J870)^ L. R. 6 Q. 15. 258 ; TI olden v. Liverpool 
Few Gas and Coke (*o. (1846). 3 C B. 1. 

Spaight v. Tedcahth (1881), 6 App. ("as. 217; Florence v. Mann 
(1890), 28 So. L. R. 215; M'Fanqldon v. Calcdoimn Bail. Co. (1858), 21 
Duij]. ((Jt. ol Sess.) IGO; ISiUs v. Brown (1840), 9 C). P. 6U1 ; Dowell v. 
General Bteam Navigaiion Co, (1855), 5 1). B. 105; see Wallers v. 
(1829), Mood. & M. 3()3 (where it wa« said that a delendaut may bo liable 
lor injuring a neighbour's ju’opeity by pulling down liis own negligently, 
alt.hougli the idaiutiff may himseli have failed to take precautions which 
h(* might have taken) 

{k) See Thomas v. Quartermaine (1887), 18 Q. B. I). 685, C. A, per 
Bowen, L J , at p. 697. 

(/) Tuff V. irannroj (1858), 5 (\ B. (n. s ) 573 ; Badleij v. London and 
Forth Western Bail. Co. (1876), 1 App. Cas 754 ; eonsiderod in Mitchell v. 
Caledonian Bail. i'O, (1909), 46 fc?c, L. R. 517 ; compare Raisin v. Mitchell 
(1839), 9 C. &L P, 613 ; see Geeves v. London General Omnibus Co., Ltd, (190J ), 
17 T. L. R. 249; compare Btidge v. (rrand Junction Bail. Co. (1838), 3 
M. & W. 244; 11 M S. Suns Pared, [lOOOJ P. 267, (’. A. ; lor other eases 
relating to collisions at sea, see title SiiippiNo and Navigation 

{m) Springcity Ball (1865), 4 F F. 472; M'Damaid v, Edinburgh 
Sheet Tramwags Co. (1884), 22 Sc, L U 13 As to cases where the pro- 
perty injured is an obstruction to a highw ay, as, tor example, an oystcu* 
bed ill a navigable river, sec Colchester ('Orporation v. Brook ( 18*15), 7 (hI. B. 
339; Dimes y. J^etleg 15().B 276; compare T/nc/cv. /S’cwvird (1829), 

4 C. & P. 106 (barge left moored m river) ; Petriey. 8 8. Bosireror {Owners}, 
[1898] 2 1. R. 556,' <3. A 

(r?) In Doyle v. Kinakan (1869), 17 W. R. 679 (Ir. Ex.), it was held that 
by a plea of contributory negligence a defendant implies that he could not 
have avoided the accident ; compaie Tnff v. Waii/nan, supra. 

(o) Tuff V. Wurman, supra; Badley v. London and Forth Western Bail. Co., 
supra, at p. 759, where the law was thus stated: “ The plaintiff in an 
action tor uoghgence cannot succeed if it is foimd by the jury that he has 
hmiself been guilty of any negligence or want of ordinary care which con- 
tributed to cause the accident’’ ; but this must be qualified by adding, 
“ yet if the defendant could in the result, by the exercise of ordinary care 
and diligence, have avoided the mischief which happened, the plaintiff’s 
negligdlice will not excuse him.” Compare Cayser, Jivine Co. v. Cari'on 
Co. (1884), 9 App. Cos. 873; H.M.8. Sans Pared, supra; Spatght v. 
'TedvasUc, supra ; see also note (q), p. 447, jwst. • 
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care (p), Lave avoided the accident (q). Where, therefore, the 
defendant is negligent and the plaintiff is alleged to have been 
guilty of contributory negligence, the test to be a])plied is whetlier 
the defendant’s negligence was the real direct and effective cause 
of the misfortune (/*). When the acts of negligence alleged are 
not contemporaneous this test in general results in tlirowing the 
responsibility on that party who last had an opportunity of avoiding, 
by the exercise of ordinary care or skill, the effect of the negligence 
of the other, and who failed to do so (.s*). If negligence on the part 
of the defendant is proved and contributory negligence by the 
plaintiff is at host only a matter of doubt, the defendant is liable (t). 


(p) The degree of caie to be taken by the jdaintiff varies nitli the 
time, place, and surrounding circumstances {Smith v. Browne (1891), 28 
L. R. Ir. 1; Ettmuey v. Thomson & Sons (1881), 9 R. (Ct of Sess.) 140); 
and SCO p 360, avlc 

(q) Davies v. Mann (1842), 10 M & W. 546; Bridge v. Grand J n net ton 

Kail. Co. (1838), 3 M. & W. 244 ; Walton v. London, Biiqhton and South 
Const Bail. Co (1866), 14 L. T. 253 ; Watson v. Bllis (1885), 1 T. L. Ji. 
317; J)e Tetfron v. Wnrhig (1885), 1 T. L R 414: Lee v. Nixeg 
(1890), 63 Ij. T. 285; compare Butterfield v. Forieslcr (1800), 11 
East, 60, see lluttcrleq v. Drogheda Corporation, [1907] 2 1. R. 134, 
apiiroving licynolds v. Tilling (1903), 19 T. L. R. 539 ; Dowell v. Ceneral 
Steam Navigation Co. (1855), 5 K. Ik, li. 195 ; compare Marriott y. Stanley 
(1840), 1 Man. ^ Cl. 568 (wJiere it was held not to be a misdirection to ask 
the jury to say wliotlier the plaintiff had been so deficient in leasonable and 
ordinary care that he Jiad brought the, injury on himself) ; and see Ellts 
\ Great Western Bail (h. (1874), L. R. 9 ('. 1*. 551 , Walherv. Midland 
Bail. Co. (1886), 2 T. L. R. 450. In some of the older cases, e.g., Vamder- 
plank V. Miller (1828), 1 Mood. & M 169: riuckwell UhiKon (1832), 
5 & P. 375 ; Vennall v. Garner (1832), 1 Or. & M. 21 ; Luxjord v. Latge 

(1833), 5 0. & r. 421 ; Williams y. Holland (1833), 6 (\ P. 23 ; WoolJ v. 
Beard (1838), 8 C. Ac P. 373 ; Raisin v. Mitchell (1839), 9 C. & P. 613 ; 
Martin v. Great Northern Bail. Vo. (1855), 16 C. B. 179 ; aod to a certain 
(‘xterit in Sills v. Brown (1810), 9 0. & 601 ; Dowell v. General Steam 

Saiigafion Co., supra, Wilheiley v. Regent Canal Co. (1862), 12 0. T>. 
(N. s ) 2, the rule laid down, that a plaintiff! who in any way coiitii- 
buted to the accident by his own negligence could not recove.r against, 
the deiendant, seems to have been inadequately staled, since it was not 
qualified by adding that if the deiendant could reasonably have avouhid the 
accidimtthe plaintiff could still succeed, notwithstanding his negligence; 
see note (o), p. 446, ante. This qualification was first definitely slated in 
Radley Y. Loiidon and NoHh Western Bail. Co. (1876), 1 App. Oas. 754, 
though it ha<l been substantially adopted in those cases, prior to 1 876, wdiich 
are. cited in the first part of thi.s note. 

(r) In Duiterleif v. Drogheda Corporation, supra. Lord (I’BkiI'JN, C.J., at 
p. 138, said that in his view the best questions to be left to the jury were : 
(1) Was the deiendant guilty of negligence? (2) If so, was the defendaul's 
negligence the real, direct and immediate cause of the misfortune? It 
was considered that these qu(‘Stions were less likely to confuse the jury 
than those usually left to them ; compare M'Eroy v. Waterford Steamship 
Co. (1886), 18 L. R. Ir. 159 ; and see Campbell and Cowan Co. v. Train 
(1910), 47 Sc. L. R. 475. 

(^) Compare Walton v. London, Brighton and South Coast Bail. Co., 
supra; Tuff v. Waman (1858), 5 C. B. (n. s.) 573; Davies v. Mann, 
supra; Morriso7i v. General Steam Navigation Co. {IS5Z), 8 Exch. 733; 
Coyser, Irvine Co. v. Carron Co. (1884), 9 App. (^as. 873; H.M'.S. Sans 
Pareil, [1900] P. 267, C. A. ; Avis v. Oreai Eastern Bail. Go. (1892), 8 
'ft L. R. 693 : Smith v. Browne, supra. 

(t) M'MaiUn v. Hannay (1872), 10 Maeph. (Ct. of Seas.) 411. 
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Negugknce. 


1 , 4 ' 


lUuT vri. 'Where, however, both by their iiegliKeoce equally contribute to 
Contribu- eaiiRe the injury tlie plaintiff cannot recover (u). Neither can he 
tory recover where there is contributory m^gligence by liis servant ol* 
Negli^iice. ),y anyone else for whom he is responsible. 


Elfont of 

dofendiiiit’s 

act aH 

creating 

emergency ni 

situation 

involving 

CllOli’C ol 

course. 


760. Tf tli(‘ (i(‘IViiul{iiit by liis negligence cn^ah^s an emergency 
or a situation of nnii.sual dilliculty so as to cast on the plain- 
tiff the of using more tliaii ordinary care to avert an 

accident, tlu' fact tliat tiie bitter did not take such extraordi- 
nary caie and so avoid th(^ mishap does not by itself excuse the 
defendant (a). 

Siinilaily, v\here the dchaidant's act places tlie jilainliff in such 
a situaiioii as to involve the choice of one of two evils, the tact that 
he chooses that which turns out to be the only one whndi would 
have injured him does not of itself ])i event his recovering against 
the defendant ff, however, tlie ])laintift''s act reBultiul from a 
rash apprehension of a danger wliieli w^as really non-existent, and 
his injury is attributable to that rashness and not to tlie defendant’s 
negligence, he cannot recover (b). 


(tt) Jioi/nohh V. Tilling (1903), 19T. L. 11. 539; L'enna v. (Jlme & Co., 
[1805J I'g. B. 199, seep 137, anic. 

(e) Tht' Kgijiilian (1910), 102 L. T. 495, H. L. The same man was 
employed as night watchman by tlic ])laiiiiiff and was hired by the 
defendaut to navigate his boat. Wliile acting for the defendant he ran 
into and made a hole in the plaint ills boat, whicli took in water. The 
servant then proceeded to act as niglit watchman, and owing to his 
negligence the leak w'as not. discoveri'd. As the vessel got lower in the 
water anoLher hole came under w'attr and she sank. It was held that 
the damage caused by the sinking was due to the contril)utoiy neghgence 
of the plaintiff's servant, and was not theieiorc recoverable. 

(fl) The OviJfgdeiui (hange, \ 208, C. A.; compare <S7oonirfl art 

'^[aatschappy Mededund v J^eninHiilar ami O denial Steam ^^avigallon Co. 

(1880), 5 App. l\is. 870 

(b) Jonv‘< V. Ilogre (18 IG), 1 Slaik. 493 (wlicio owing to a defective 
rem the horses in a coacli became ungovernable while going down 
a hill and ran into some ]>iles, and tlie plaintiff cliose to jump off the 
coach rather than run the ii.sk of being overturned, it was held ho 
could recover) ; Chaplin v. Halves (1828). 3 C. & P. 554, followed in 
Tiidvg V. Thomas (1837), 8 C. & P. 103 ; Sloomvaart MaaUchappy 
Nederland v. FcHinsular and (hienial Steam Navigation Co., supra. 
In Mower v. Adam (1810), 2 Taunt. 314, the lacls wore that the 
dof(‘iidarit’s servants placed a large heap of lime rubbisli in tlie highway ; 
the dust fi’oin this frigliteiicd I he plaintiff’s horse, which ran towards 
a waggon;' in avoiding the waggon the plaintiff pulled the horse round 
loo much and collhlcd with a neap of nibbish placed near by a third 
person : it was held that the plaintiff could not recover, as it was “ owing 
to liis iJol. being a skilful chiiiiotecr ” that he drove into the heap. It is 
thought that in a similar case now adays the jury would be directed that if 
the defendant's negligence placed the driver in a difficulty lie would not bo 
disentitled by au error of judgment when in such a ditliculty, nor would 
mere uiiskilfulness, under such ciicumstances, relieve th(‘ deJeiidant from 
liabilit-y. In Will imon v. Kiuned Cannel and Coking Coni Co., JAd. ( 1897), 
34 Sc. L. P. 533, the plaintiff, together with his iellow-servant and his 
master’ll property, were placed m great danger by the negligence of 
defendaijit’s servants; the plaintiff leapt out of danger, but without 
hesitation and in a moment, of agitation he came hack into it to save 1 #b 
fellow -scrwJiit and possibly bis master's property : it Avas held that the 
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l*Arr ( ''>NTi;niUToiiy 

yCl. KnowJnlao hy the plaintjJT of an CAivl.in^r Jnnoer or of the 
dofoiuhini’s lu'yjmcin’n jiiiiy Iw* an nu])or(iint clonient in deU'nninin^ 
whether or n<»t ho has hecni f^ohltv n! contrihutory ; and 

it is a (jii(‘sti(»n of fact in (itich case whether Hindi kno\\ledp;c in ih(‘ 
|)iirticulai‘ circinnsLi’nces inaiio it so iinre.asonji)>le for tlio plaintilT 
to do wliiit ho did as to di^har liini fioni recovering (c). 

762. The luiowlcd^ni 'wlijch a idaintifT lias of the dan^^ers of 
railways or oilier places where the public have rigliis of access, and 
of tlie precautions tiikon ni resjiect of siudi dangers, may tend oillier 
to estahlisli or to refute contnlaitorv negligiuicc?. On tlie onoliand, 
the ])laintiff tiiusL act M'Jioonahly with r(‘gard to llie dangfU's whicli 
fir^ knows, or ought hi know, e^ist (^/), and to any regnlations or 
other pKH'.aiilions inijiof^'.d for the purpose of avoiding them (^d- 
Oil the otlier liand, lie is etiliileil to lely on reasoiiahle cave and 
proper precaulinns being taken (7), and, in places to whicdi Iho 


jury must doedde wdH‘tlior tlie plaintiff w\'is doiii" wdiat 'svas right and 
reasonable, and whether his wliole action w^as laiily attrihntable to the 
defendant’s neghgenoo ; if so, defendant would bo liable. Coinjiaro iroeds 
V. Valcdouinn Jxad. To. (188()). 23 Sc. Ij. 11 79S. 

(c) E.g.y iSmdh v. Baker cb «8'o7i.s‘, [1891 j A. (J. 325; and Eoherison v. 

Primrose it Co (1909), 47 So L R. 147 (servant working under a crane 
which was carrying stones) ; Osborne v. London and Xorth Western Hail. 
Co. (1888), 21 Q. 15. I). 220 (know’hidge of dangerous condition of steps 
in railway station and carol id user of them wlnui alternative route possible 
held not contributory negligence) ; Hiuart v. Hvans (1883), 49 L. T. 138 ; 
ClaynnU v. Jhihiefc (1848), 12 Q. 15. 439 (which can only lie supported on 
the ground that the plaintiff was unaware of the danger {Lax v. JJarhngtoii 
Coryoration (1879), 5 Ev. 1) 28, C. A., 'per Bkamwell, L.J , at p. 36) ); 
Th()m’})son Y. Sorth Kasiern Had. Co (1860), 2 13. & S. 106; Thomas v. 
(Lai/lermaive 18 Q 13 1). 685/ (\ A.; Williams v. Birmingham 

Jialtery and Metal Co,, 1 18991 55 Q. 15. 338, 345; (h'ant v. J)rysdnle (1883), 
20 Sc. 1 j. Iv. 774; but compare Dynen v. Leach (1857), 26 L. .1. (ex.) 
221 (which appears inconsistent with the more recent decisions cited in 
this note in so far as it decided a judge might nonsuit) ; compare Ecney 
KDk'cadhtiglU {Magistrates), [1892] A. C. 264; Hamage and Ferguson v. 
Foisyth (1890), 28 J^c. L. 11. 26 (servant falling through manhole wdiilo 
passing along an obviously daik ami dangerous place). 

(d) Manning v. London and North IVestern Had. Vo, (1907), 23 T. L. R. 
222, C A (eviilenee admitted of platforms of equal depth at other stations) ; 
and see title Oaruieiis, Vol. IV., p. 50; Goldberg v. Glasgow and South 
Western Hail. Co., [19071 S 0. 1036 (passenger injured bv starting of 
train) ; The Highland Loch (1912), 28 T. L R. 213, II. L. (ketch injured 
by lying near launching place aft-er w'arning). 

(e) Benson v, Furness Hail. Co (1903), 88 L T 268; Drur^ v. North 
Fasiern Hailway, [19011 2 K. 15. 322 (injury caused by shutting caTriage 
door). Non-compliance with regulations which are habitually disregarded 
is not necessarily siiflicieut to establish negligence ( Wicklow and 
Wearford Railway y. Slattery (1878), 3 App, Cas. 1155). 

(/) Brown v. Great Western Hail. Vo. (1885), 52 L. T. 622; com- 
pare Wilby V. Midlu'nd Hail. Co. (1876), 35 L. T. 244 (where plaintiff 
tdiose to cross the line at a place w here there was no crossing provided and 
tumbled into an excavation, and it was proved that a proper crossing was 
provided elsewhere ; held that he could not recover. It seems that if therr 
had been evidence that the defendants invited the plaintiff to go that way, 
or had habitually allowed persons to cross where they pleased, th% defen- 
dants might have been liable) ; compare Olanrhe v. Midland Bail. Go. (1880),. 
4? L. T. 381 (where it was suggested that the plaintiff used a level cross- 
ing instead of a bridge because he said the defendants' servants were 
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public have access, is eutitlrd to assume the existence of such pro- 
tection as the public Lave through custom become justihed in 
expecting {g). 

Thus, to stand at tlic open door of a carriage while the train is 
slowing down and coming into the station (//)» or to attempt to get 
into a train while in motion, although it may have been started 
while the i)assenger was opening the door (/-), may amount to 
contributory negligence. But it is not necessarily contributory 
negligence to build a stack near to a railway line (AO, nor yet to go 
upon private premises where there is a particular danger known to 
the owner, if the plaintiff is ignorant of its presence and no warning 
has been given (/), although under ordinary circumstances it is 
contributory negligence to wander about private premises in the 
dark (m ) ; and persons who, without having business, go idly on to 
private premises where danger exists have only themselves to blame 
if they are injured (re)- 

763 . Where a servant is injured by an accident due jointly to 
the negligence of third parties and to that of his (unplovers, he 


accustomed to driye him ofF the latter) ; (Jurtin v. Great Souikem and WeHern 
Bail. Go. of Ireland (1887), 22 L. R. Ir. 219, C. A. ; McDonnell v. Great 
Southern and Western Bail. Co. of Ireland (1888), 24 L. R. Ir. 369, C. A. ; 
Falkinery. Great Southern and Western Bail. Co. of Ireland (1871), 6 1. R. 
0. L. 213 ; and as to contributory negligence arising from a passenger 
leaning against the dour of the carriage, see title Carriers, Vol. IV., 
p. 51 ; Pickering v. Belfast Corporation, [1911J 2 I R. 224, C. A. ; Jenner 
V. South Eastern Bail Co. (1911), 27 T. L. R 445; London, Tilbury amd 
SotUhend Bail. Co. v. Glasscock (19U3), 19 T. L R. 305, H. L. (passenger 
alighting beyond platform) ; Paterson v. London, Tilbury and Southend 
Bail. Co. (1912). Times, 16th March, C. A. 

ig) Smith v. South Eastern Bail Co., [1896J 1 Q. B. 178 : Dublin, Wick- 
low and Wexford Bailway v. Slattery (1878), 3 App. Cas. 1155 ; Bosenhaum 
V. Metropolitan Water Board (1910), 26 T. L. R. 510, per Channell, J. ; 
eonsideied and new trial ordered on the question of danger (1911), 27 
T. L. R. 103, C. A. 

(h) Polices V. North London Bail Co. (1892), 8 T. L. R. 269. 

(i) Avis Y. Great Eastern Bail Co. (1892), 8 T. L. R. 693. 

{k) Groom Y. Great Western Bail Co. (1892), 8 T. L. R. 253 ; the reason 
given being that experience shows that trains run millions of miles with but 
lew claims being made in respect of fires caused by them ; compare Dm- 
mock Y. North Stafford Bail Co. (1866), 4 F. & F. 1058. 

(l) Bird Y. Holbrook (1828), 4 Bing. 628 ; compare Sarch y. Blackburn 
(1830), 4 C. & P. 297 (plaintiff bitten by a dog). 

(m) WglkerY. Midland Bail Co. (1886), 2 T. L. R. 460. See note {h), 
p. 390, ante; compare Mackie y. J!facmi7hm (1898), 36 Sc. L. R. 137; 
Fleming y. Eadie db Son (1898), 35 Sc. L. R. 422 ; Cairns v. Boyd (1879), 
6 R. (Ct, of Seas.) 1004; Bamage and Ferguson v. Forsyth (1890), 28 Sc. 
L. R. 26 ; and see note (t), p. 390, ante. 

(n) Smith v. Highland Bail. Co. (1888), 26 Sc. L. R. 33 ; Daly v. Arrol 
(1886), 24 Sc. L. R. 160. Where a person bitten had no knowledge of the 
vicious nature of a dog it was said that even treading on its toes would 
not disentitle him from recovering {Smith v. Pelah (1747), 2 Stra. 1263 
[1264] ; but this cannot now be said to be law (Charlwood v. Greig (1861), 
3 Car. & Kir. 46, 48) ; compare Sarch v. Blackburn (1830), 4 C. & P. 297, 
where*it was held that a nolice, “ Beware of the dog,” did not relieve the 
defendant from 'liability in respect of his dog biting a person on his 
premises, because the plaintiff was not able to read ; and see note «(i). 
p. 363,aii(e. 
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cannot recover against the former, as he cannot be in a better 
position in such a case than his employers (o). 

, Where a servant seeks to recover damages against liis master tlie 
latter may set up contributory negligence as a defence (p), altlumgli 
the negligence complained of by the servant is the breach of a 
statutory duty {q). 

It is primd facie evidence of such contributory negligence if tlie 
servant continues in the service after being aware of the defect or 
negligence he complains of, hut it is not conclusive (r), inasmuch as 
such knowledge does not necessarily disentitle him to recover, since 
the servant may have taken additional care on account of the known 
danger, or may have failed to appreciate the risk attached to his 
continuing to work (s). It is a question of fact in each case wliether 
or not his continuing to work with such knowledge amounted to 
negligence (t). 

764. A defendant cannot excuse himself for the consequences of 
his misconduct by proving that the plaintiff's injury was contributed 
to by the negligence of a third party (a). The plaintiff in such a 


(o) Child V. Jlearn (1874), L. R. 9 Exch. 176 (where the servant of a 
railway company was injured in consequence of defendant’s pigs straying 
on to the line tlirough a fence which it was the company’s duty to 
maintain ). As to the doctrine of “identification,” now obsolete, see p. 452, 
post. 

( p) Paterson v. Wallace (1854), 1 Macq. 748 ; Groves v. Wimbor^e (Lord), 
[18981 2 Q. B. 402, i\ A., per Vaughan Williams, L.J., at 1^419. The 
master’s duty to his servant is to take care that the latter is Irot induced 
to work under a notion that the tackle or machinery is staunch when the 
master knows or ought to know it is not so (ibid ) ; and, where the servant 
is put to work at dangerous machinery, to take care tor the servant's 
safety (Coswell v. Worift, (1856), 5 E. & B. 849 ; Britton v. Great Western 
Cotton Co. (1872), L. R. 7 Exch. 130; CUrk v. flolmes (1802), 7 H. & N. 
937 ; see title Master and Servant, VoI. XX., p. 131). 

(q) Caswell v. Worth (1856), 5 E. & B. 849 (where it was held that the fact 
that the statute imposed a penalty for the breach of certain duties in 
loncing dangerous machinery made no difference, and that the servant 
could rely on the breach imloss the injury suffered by him was really duo 
to his own wrongful interference) ; lies v. Ahercam Welsh Flannel Co. (1886), 
2 T. L. R. 547, Div. Ct. ; Kelly v. Glebe Sugar Be fining Co. (1893), 30 
Sc. L. R. 758 ; compare Briito'n v. Great Western Cotton Co., supra, and 
(haves V. Wimhome {Lord), supra ; and see cases cited in note (c), p. 424, 
ante. 

(v) Roey v. Dublin and Belfast J unction Bail. Co. (1870), .) I. R. C. L. 206. 

(s) Clark v. IJolmcs, supra; see title Master and Servant, Vol. XX., 
p. 131 

(<) Clarke v. Holmes, supra ; Kelly v. Glebe Sugar Befining Co., supra 
(where a boy of fifteen was injured by an unfenoed shaft which he had 
approached unnecessarily while engaged in his own ])ursuits, it was held 
that it was for the jury to say whether in the ciicumstances the shaft was 
so manifestly dangerous to a boy of fifteen as to make him so much in 
lault in going near it as he did that he could not recover) ; and see p. 373, 
ante. 

(a) Abbott V. Macfie (1863), 2 H. & C. 744 ; Harrison v. Great Northern 
Bail Co. (1864), 3 H. & C. 231 ; Hill v. New Biver Co. (1868), 9 B. & S. 
303 ; Clarke v. Chambers (1878), 3 Q. B. D, 327 ; Bighy v. (1850), 

6 Exch. 240, per Poli^ook, at p. 242 ; and see, generally, p. 380, ante. 
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Part vij. case can sue cither of the persons who have been negligent, provided 
Contribu- that his injury does not result from contributory negligence for 
tory which he is responsible (/>). Accordingly, wliere a person travelling 
Negligence, in a vehicle belonging to a tliird person is injured by the negligence 
of the defendant, he is entitled to recover against the latter 
notwithstanding that the driver of the vehicle in which the plaintiff 
is travelling may have been guilty of some negligence contributing 
to the accident (r). He is not identified with the iiegLigeuce of the 
driver of the vehicle in which he is, merely because lie is travelling 
in it(d). The proper test as to the liability in such a case is 
^vhetlier the negligence of the driver of tiie veliicle which collided 
with that in which the plaintiff was travelling wholly or iii part 
caused the accident ; if so, the plaintiff can recover, and the fact 
that there w’as negligence on the part of the driver of the vehicle 
in which the plaintiff was travelling mabos no difference [d). 


Effect of 
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unusual 
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765. 'Where negligence on the part of the defi.ndaiit is proved, 
an act w’hich in ordinary circuinslances would afford an answer to 
an action may be so jusLitied by the imminence of tlie danger caused 
to the plaintiff, or some third party, that it will not afford an 
answer (^). It is a quesiion of fact in I'acli c:ise( / ), and the courts 
will not lay down any general princiiile that there cannot he con- 
tributory neglig(‘nce even wdiei’e the jilaintiffs act was necessary to 
save life, altliough such necessity may often justify an act which 
would otlierwise be luijustiliiibleiv). 


(h) Greenland v, Chaplin (1850), 5 Exoli. 243. The deleiidant in that 
event cannot shelter hunsnlf behind the other negligent parly, nor claim to 
share the damages with him : see Devlin v. lietfatit ('OrporatioHy [1007] 2 
J, 11. 437, C. A. (compare llUdge v. Goodwin (JS3]), 5 C. & i\ 190, per 
Tindal, C.J., at p. 192, whore it was held that, where a liorsed vehicle 
w’as left unattended in the street and backed into a shop, the owner waa 
liable whether or not the plaintiff’s servant or a stranger had contributed 
to the accident by causing the horse, to back) ; but sec JIaiimun v. Uewitt 
( 1798), Peake, Add Cas. 170 In Engelliart v. Farrant d: Co,, [1897] I Q. B. 240, 
0. A., the responsibility of a master for the negligence of his servant was 
held to extend to a case m wliich, although the accident was immediately 
caused by a tliird person, yet that person’s action arose from the servant’s 
negligence, and w'as such that tlui servant might roiusonably have foreseen. 
In that case IlUdge v. Gooduin, supra, and Lifuch v. Burdin (1841), 1 
Q. B. 29, were approved, and Mann v. Ward (1891), 8 T. L. K. 699, 
0. A,, was doubted. 

(c) Milk V. Armstrong, The Bernina (1888), 13 Ajip. ('as. 1, overruling 
ThorogoodfV. Bryan (1849), 8 (' B. 115, and Armstrong v. Lancashire and 
Yorhshire Hail, Co, (1875), L. K. 10 Kxch. 47, in which the doctrine of 
identification was held to defeat the plaintiff’s claim. 

id) Mathews v. London Street Tramways Co, (1888;, 6 T. L. R. 3. 

\e) Roebuck y, Norwegian Tiiame (Jo, (1884), 1 T. L Jl. 117. The ground 
of the decision apparently was that it was implied in the j)laintiff’8 service 
that he should do anything lu^ could to be of real use in saving his fellow - 
workman. 

( /) Wilkinson v. Kinncil (\innel and Coking (^oal Co. (Is97), 34 Sc. L. K. 
533. 

ig) l^oods V. (Caledonian Hail, Co. (1886), 23 Sc. L. li. 798. As to the 
distinclLou between saving life, and saving piofierty, sue Senramanga v, 
Stamp ( 1880), 5 C, P. P* 205, C. A. (deviation on a voyage). 
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766. A distinction must be drawn between children and adults, 
for an act which would constitute contributory negligence on the 
• part of an adult may fail to do so in the case of a child or young 
person ( A), tlie reason ))eiiig that tlie same standard of care cannot 
be expected from a child as from an adult (i). Where a cliild is of 
such an age as to be naturally ignorant of danger or to be unable 
to fend for itself at all(/t), he cannot be said to be guilty of con- 
tributory negligence in regard to a matter beyond his appreciation; 
luit quite young child r(*n avci lield responsible for not exercising 
that standard of care vhich may reasonably he expected of 
them ( 1 ), 

W here a child in doing an act wliich contributes to the accident 
is only following the instincts natural to his age and the ciremu- 
stances, he is not guilty of con tril mb iry negligence (w ) ; but the 
taking of r(‘,iisona])le ])r(',cautions(//) l»y tlie doteiidant to protect a 
child against liis own jiroptuisituis, may afford evidence that the 
defendant was not iu‘glig<‘nt, and ^^as theieforc not lia))le(<>). 


{h) Lynch v. Nurdin (1841). 1 i). IL 29, as explained in Lygo v. Newhold 
(1854), 9 Kxcli 302 ; (in;:zk v. Front (1803), 3 F. & F. 022 ; Crocker v. 
Btniks (1888), 4 T. L. It. 324 (girl aged seventeen omitting to wc?r jiro- 
tection mask) ; llohhinoyi v. Smith (ir. II.) (1901), 17 L. JL 423. 

(i) Lynch v. Liurdin, svjmi ; Lay v. Midland Rail. (Jo. (1875), 34 L. T, 
30 ; Fothes V. Aberdeen JJ arbour Oommi ns toners (1888), 15 R. (Ct. of Scss.) 
323 ; Frasers v. Edinburgh Street Tramways (Jo. (1882), 20 ^Sc. L. K. 192 ; 
Cardner v. Grace (1853), 1 F F. 350 ; (hbnon v. Glasqow Votive Conimts- 
Stoners (1893), 30 Sc. L. 11. 409 (where a cliild fell into uiifenced water by a 
public playground ). 

(A) (rdKlncr v. Grave (1858), I F. & F. 359 (child aged three and a half 
run over); Campbell v. Oid and Maddinon (1873^, 11 Sc. L. 11. 54, and 
M'Greyor v Ross and Matnkall (1883), 20 Sc. L. K. 462 (see judgment of 
Lord Young, at ]). 468), in both of which cases a cliild of lour was 
playing with a machine; and see Coole v. Midland Great Western Railway 
of Ireland, [1909] A. C. 229, 236, 238, 241. 

(l) Frasets v. Ediubutyh Street Tramways (Jo., supra (a boy ol six accus- 
tomed to go to school alone every day knows that he must look out for 
Irallic when crossing the road), distinguisliing C>amphdl v. Oid and Maddi- 
son, supra, because in the latter case tlie child was iiijiiied by an unknown 
<langt‘r. In Vlaniza v. (Jiasyow Corporation (1910), 47 Sc. L R. 688, a hay 
ai live \Aa.s held to bo guilty of contributory negligence in walking into an 
obstruction on the lootway ; compare Hughes v. Maefto (1863), 2 R. & (\ 
744; M^jelland v. Johnstone (1902), 39 Sc. L. 11 326; and sce.Uortmv, 
ir(mZ(lS87), 24 Sc, J.. R. 587. 

(m) Lynch v. ^urdln, supra (children ])laying with an unattended 

horse and cart) ; Harrold v. Wathctf, [1898] 2 Q li. 320, (). A, (child climb- 
ing on to a rotten loiice) ; iiompare Jewson v. (Jaiti (1886), 2 L. R. 441, 
<lecided on another grouml ; liiit see Jenluiis v, (heat Western Railway, 
[1912] 1 K. 15. 525, (\ A. In Maufjan v. AiUrtoii (IS66), J^. U. 1 Exch. 
239, tlie defendant, wlio Iiad lelt unattended and uiipio<i‘,c,ted a daugerou.s 
macLme e\pos(‘d tor sale in a market place, Indd not to be responsible 
lor an injury received by a clnld in playing >M(h it umier very similar 
circuiiiRtances to those in Lynch v . Surdin, supra , but IMaktin, B , and 
Bramweul, B., based tln ir decisions on different gioiinds, and tlieir luling 
is questioned in (Uark v Chambers (1878), 3 15. 327, 339. 

('ll) As to the ]jieeaiiii*m to be 1ak< n, st‘e Royan v. IVLcllurts (PS89), 27 
Sc. li. K. 79; Ross v. hetlh (1888), iO K. (iJt. of SeHH.) 86 ; Huughton v, 
Rorili Itritish liatl (o (IS'I2;, 3o L R. Ill , and t ee p 373. ante 

(o) Hailey v. Seal (1888), o T, L K. 20 ; McGregor v. Ross and Murciliall 
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767. Where a child of tender years is under another person’s 
control, that person's negligence, if it has contributed to the injury 
to the child, is a good defence to an action brought on behalf of the • 
child {a). 

Where the circumstances are such that it is impossible to take 
precautions for children different from those taken for adults, the 
negligent act of the person in charge of a child in allowing him 
to be present in such circumstances may bo the real cause of the 
injury and may afford an answer to an action (i). Thus an action 
will not succeed wdiere a child lias been injured owing to the 
negligence of his parents or guardian in allowing him to go abroad 
alone, and so not preventing him from getting into danger (c). 


Part VIII.— Negligence Causing Death. 

Skct. 1 . — Ciril LxdlnUt^, 

768. Apart from statutory provisions, tlioro is no civil liability 
in tort for the death of a person as the result of negligence in cases 
where the cause of action is the wrong which caused the death (di. 
At common law’ such liability does not exist, since ''act\n pcrmmh^ 
moritur cuvi pcraoim ” (e). Thus a husband cannot recover damage's 
for the death of his wife (/'), or a parent for that of his child (//), or 

(1883), 20 So. L. K, 402 ; Boss v. Keith (1888), 26 Sc. Tj. R. 55 ; compare 
Stiefsohii V. Brookt Bond <fc Co. (1889), 5 T, L. K. 0S4. 

('a) Waite Y. KoHk Eastern Bail. Co. (IHod), E. B. L. L. 728 ; and see 
note (c), infra. 

(h) Morran v. Waddell (1883), 21 Sc. L. R. 28; Grunt v. Caledonian 
Bail. Co. (1870), 9 Macpli. (Ct. of Sess.) 258 (wliere a child was knocked 
down by a train at a level crossing). No doubt it would be unreasonable 
in these and other situations of similar danger to make defendants liable 
for not taking extraoi dinary precautions to protect young children ; they 
ought not to be in such jdacos by themselves ; compare Singleton v. 
Eastern Counties Bail. Co. (1859), 7 C. R. (]s. ».) 287. As to duty to take 
care where children are concerned, see, generally, p. 373, ante. 

(c) Schofield v. Bolton Corporation (1910), 26 T. L. R. 230, 0. A. ; Duff v. 
yafmml Telephone Co. (1889), 20 Sc,. L. li. 512 ; Morran v. Waddell, supra ; 
compare Ifaugfdon v, Korth British Rail. f-o. (1892), 30 So. L. R. Ill, and 
Austin V. Great Westeifi^ Bail. Co. (1807), L. R. 2 Q. I». 442 (where a child 
of over thi;ce years was injured wJiile travelling with Iuh mother and, 
allliough ri(» ticket was taken lor the child, he was hold entitled to maintain 
an action ; there was no iiegligi'ncc on the part ol the mother which con- 
tiibuted to the accident); compare also Marshall v. York, Newcastle and 
Berwick Ball. Co. (1851), 11 1 11. 65,5. 

{d) Jackson v. Watson, 1J909| 2 K, B. 193, A., per VAUGiiAy 

WTljjaws, L .1., at p. 202 ; seepieauibJe to the Fatal Accidents Act, 1846 
(9 & 10 Viet, e 03). 

(c) Baker v. Bolton (18t>8), 1 (’amp. 493 ; dis<*iissed in Osborn v. Oillett 
(1873), L. li. 8 K\ch. 88; ClatL v. Ijvndon (hneral (hnnibus Co., [19061 2 
1\. B. 648, (^. A. ; Jackson v. Watson, supra; see tille KxKiUrTous ano 
Vol. NiV., j> 226. 

(f) Higgin v Batcher (1606), lelv. 89 ; Baker v. Bolton (1808), I Camp. 
493 . 

ig) OhifJcY, Ijondon QeneralOmnihus Co , [1906] 2 K. B 648, C- A., dis- 
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a master for that of his servant (7i). Nor in any such case can the 
cost of the funeral expenses ho recovered (?). 

. If, hoAvever, as a result of the negligence complained of, death 
does ]iot iuirnediatoly ensue, tlune may be liability foi- damages for 
loss of society or sej’vicci during the period between the injury and 
the death, but the liability ceases to accrue at the moment of 
death (A*). 

769 . TIio persomil nipreseniatives of one who is killed 
owing to an act of iiogligence cannot recover lor the benefit 
of the estate for injuries to the deceased (/), even wluu’o the 
deceased has been juit to expense thereby (///), but they can 
recover for injuries A\liich liave operated to the detriment of the 
real(?/i) or personal (a) estate ot the deceased during the con- 
tiiuiaiice of his lifetime (o'). 

770 . Where there is a cause of action indejoendently of the 
Avrong causing the death, such as a breach of contract, an action 
can be maintained and damage arising from the death may be 
included as an element of ihe damage (p). 

Sect. JtapousihiUiji under the Fatal AceidenU Avis {(j). 

771 . A person (which term includes a corporation) is liable (r) 
to an action for damages if another is killed by some wrongful 

approving Bedu'rll v. Golding (1002), 18 'J'. L. K. 436 ; boo The Vera Cruz 
(1884), 9 P. I). 88, 96. 

(A) Osborn v. Oillett (1873), L, 11. 8 Exch. 88. 

(i) Clark v. London General Omnibus (Jo,^ [1906] 2 K. B. 648, C. A., fer 
Lord Alverstohe, C.J., at p. 658 ; compare E. v. Vann (1851), 21 L. J. 
(M. C.) 39. 

(k) Baker v. Bolton (1808), 1 Camp, 493 ; Osborn v. Gilleti, supra. 

(/) Chamberlain v. Williamson (1814), 2 M. & S. 408 ; Vuliinq v. Great 
Eastern Bail. Co. (1882), 9 (j. B. D. 110 ; Lrndon v. Loudon Hoad Car Co. 
(1888), 4 T. L. K. 448. 

(m) Civil Procedure Act, 1833 (3 & 4 Will. 4, c. 42), s. 2 ; Jones v. Simes 
(1890), 43 Ch. D. 607. 

(n) SStat. (1330) 4 Edw. 3, c. 7, s. 4 ; slat. (1351) 25 Edw. 3, c. 5; 
Tharve v. Stallwood (1843), 5 Mau. &: G. 760; Twijcross y. Grant (1878), 
4 C. P. D. 40, C. A. 

(o) See, generally, title Executors Admixiptkatoks, Vol. XIV., 
pp. 226, 227. 

(p) Jackson v. Watson, 11909] 2 K. B. 193. C. A , per Vaughan 
Williams, L.J., at p. 201 ; see J'otter v. Metropolitan Bad. (1874), 32 
L. T. 36 ; Bradshaw v. Lancashire and Yorkshire Bail. Go. (1875), L. E. 
10 C. P. 189 ; LeggoU v. Great Northern Bail. Co. (1876), 1 Q. B. I). 599 
(eases in which the personal representative was liold entitled to recover in 
respect of the death of the deceased, who was killed while travelling as a 
passenger on a railway) ; and see Frost v, Aylesbury Dairy Co., [1905] 1 
K. B. 608, C. A. ; Jackson v. Watson, supra. 

(q) Fatal Accidents Act, 1846 (9 & 10 Viet. c. 93), commonly called 
Lord Campbell’s Act, as amended by the Fatal Accidents Act, 1864 (27 & 28 
Viet. c. 95), and supplemented by the Fatal Accidents (Damages) Act, 11^08 
(8 Edw. 7, c. 7), in this section of the title referred to together as “ the 
Acts.” 

(r) Fatal Accidents Act, 1846 (9 & 10 Viet. c. 93), s. 1. 
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ir>fi 

2 . or dofanltt/) flin*h aa would i*iivo tojUtlod tlio poraon 

Civil injuiod (^/), hut for iiiH {UmI.Ii, to hiivo iniiinLiiiiied jin uctiori and 

Responsi' rocovored dama^os a^aiiird siudi piivaon in rospect of it. This* 
bilily under lial)iliiy remains nnlwitlistandin;.^ iluit tlie dealli was caused under 

the Fatal circiiui8lan(*(3S as amount to a felony (/O. 

Accidents 

Acts 

(*f) Tins t<‘nri incltidrs (lir(M‘t acU of trespass io tl\c person, as well as 
ninunal acts of violtoicc 

(^) Dcl.oilt assumes a duty and lueaiiB “not dumi; Mliat is reasonable 
under tlo' eirrnnistanees ” (UV Younq mul Jlar/^iou's i'ontmit (]88.>), 31 
(’ll I>. lt)S, i\ A , />/’/* JlowK.N, ij J , at ]). 174). 

(//) “ 'I’lie eondilmn that tlio a<*tj(m could ))a\e Ixs'u iiiaint. lined by t.lui 
de<-eased it <l“at,li liad not. ctisiied has lelco’ciu'e n<»t to iiu' n.ilure of tin* loss 
or iniiiiy susttuned but to the ciieinrrsOinccs umb-r winch the borlily injury 
atohc, and the natinc ot the wrou^^lul act, nei^lecl., or detaull, eoriiplained 
of ” {Ptfiii V (limit XofUu^rn J\otl. ('o (IS(i2), 2 f>. it S. 759, 7>/'r Cookbioin, 
(\J , at ]>. 757 ; aflonuMl (IS53), 4 P> tV S. 395) \n> deietiecs, iiierefore, 

A^hich would liuv(^ birn opmi to tin* deieiidant il the injured party hail 
lived arc available undt^r llie Acts (Aimaworik \. South 7i/V<sh*/7i J!<nl. 
To (IS47), 11 Jut 75H ; ('oUirirh v. Partmlgi^ flooeft d' To, Ltd , flOIO] 
A. (). 77 (common employment) ). Thus coutnhutory Tie^liuenee on tlic 
part of ihe decease d is a deJruiee {Tucker v. Chaphn (1848), 2 Car iV Kii. 
730 ; Senior v. Wmd (1859), I E. &: E. 385 ; ('of/fe v. (treat Xorthon Rail 
Co. of Ireland (1HS7), 20 L K. Ir 4t)9) ; but a'deiendaut is not allowed 
to succeed on this (Iidcnce il his own tortious act placed the d(*ccased 
in a dilemma in which, in extremis, lie took a wrony e(»urse (The (korge and 
Richard (1871), L. K. 3 A. & E. 456). It is also au answer to an action 
that the deceased before death accepted or recovered comiiensatiou from 
the defendants iii satistaction of all claims in n'speet ot the injury (Read v. 
(jKOt Eofikrn Rail (> 0 . (1858), L. \i 3 h. 555), tbougU it is always open 
to the plaintiffc to show that the d(‘eeas(‘{l’s mind did not ;;o with the terms 
ot the receiiit wdiieh he ^avi* and that lie was unaware ui its eheet (Jlideal 
V Qreai Western Rail Co. (1859), 1 F. F. 705 ; Hackle v. London 
Council (1910), 27 T Tj 11. 1 12, 0 A.), or that the receipt was obtained by 
Iraud (Lee v. Lancashite and Yorkshire JlaiL Co. (1871), 5 Ch. App 527 ; 
Stewart v. Gieat W< stern Rail Co. (1805), 2 Do G. J. iV ^>ni. 319 ; Ilirsrhfeld 
V. London. Brighton and Soalh Coast Rail. Co. (1875), 2 Q. J>. I). I ; see 
Title EvlDE^Cl:, Yol. Xlll,p, 552). If a person is under the belief, iii 
consequence of a represent anon made by the jierson askinj:j liim to si^jn a 
leceipt in full discliarj^e ol all claims, that it will not pre.voiit a turthiT 
claim bemiT i>rcfericd should the medical nuui be Avrong iu their estimate 
of the time iieeossaiy lor liis recoveuy, his mind coulu not be said to go 
wdth the receipt (Lee v. Ijoncashire and Yorkshire Rail. Co, supra). 
It the conditions on a pass, user's ticket, are such as would prevent 
him from recovering damagis il injured, no action can be brought 
successfully under tlie Acts should the passenger be killed (Ilaigh v. 
Royal Mad Steam Racket Co, Ltd, (1883), 52 L. J. (Q. b.) 640, (J. A. ; 
compare The Stella, [190UJ P. 151) Similarly, it is a defence that the 
decrased w^is working under a contract with his employer, at the time of 
the injury, by which he niiderlook to look to a (‘crtaiii fund alone for 
i'ompiu^satioii in ease of injury or death ((BilliilisY. Dudley (Earl) (1882), 
9 Q. U. D. 357). If, however, the person contracting on teims which prevent 
his letmvenng damages is an luiaiit, the court will consider wJicther the 
contTact was for his benefit, and, if consid(irc(l to be otherwise, will not 
{‘.nfojce it {Stephe7is v. Dudbridge Ironworks f'o.. Ltd., |'19tl4] 2 K. B. 225, 
C. A.); see tiiPi Infants and Children, Vol. XVII., p. 72. 

(b) It is tliouglit that this provision defeats the defence by a principal 
that th{‘ agent w as not authorised to commit a crime, and that, therefore, 
in so dojpg was acting outside the scope ol his authority. There is no duty 
to prosecute bcfoio bringing a civil action where the death was caused by a 
telonious act [Osborn v. Oilleit (1873), L. R. 8 JLxch. 88 ; compare Appleby 
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772 . The action is to he brought for the honefit of the wife, 
husband, parent or child (r) of the deceased, and can be brought in 
-all cases in which the injured ])erHon, if he liad lived, could have 
maintained an action in Dritisli courts (</) against the persons 
responsible for the injury. Accordingly, i-elatives of a foreigner 
killed by a collision caused by the negligent navigation of a 
British bhii) on the high scjas are entitled to bring an action in 
respect of his death (c). The riglit of action is not given merely to 
the relatives as a class, but to the individuals comjirised in iliat 
(‘lass, and it is no defence to an action for the benefit of the relatives 
to say thattlie estate of the dc^ceased passed to them, or some of 
them, undiininiblKid, if it, can be shown that a single member of the 
persons entitled under the Fatal Accidents Acts (./’I has suffered 
pecuniary loss by the death of the ]>crson injured (/;)• 

Barticulars must be given of the persons for whoso benefit the 
action is being lirought, and Iht'ir claims (h). 

773 . An action under the Acts ( /') must he commenced within 
twelve calendar months after the death of the person injured, and 


V. Franl'lia (1885), 17 Q. B. D. 93) ; sec, generally, title Actiov, Vr)l. 1., 
p. 27. 

(r) Fatal Accident' Act, 18-tO (9 10 Viet. c. 93), s. 2. “Parent” 

includes grandparents and st.op-j>aronts ; “ child ” includes grand- 

children and step -children {ibid, k. 5; see title Infants and (hiiLDKEN, 
Vol. XVII., ]). 45). An illegitimate child is imt ineluded {Dickinfion v. 
Forth Eastern Kail. Co. (1803), 2 11. Ai 0 735; compare ('larke y , Oarfin 
<'Oal (Jo., 1 1891 1 A. C 412), but a child eii leidre &a mere is (The Georqe 
and Jdeho'td (1871), L. K 3 A. &: E. 400 ; compare JUake v. Midland Kail. 
Co. (1852), 18 Q. li. 93, 109); in such a’ case the claim cannot be made 
on behalf of the child until it is born. 

(d) As to the junsdievion of the Admiralty Courts to try cases under the 
Fatal Accidents Acts, see Ncirr/rc/ v. ’* Vera Cruz’^ (1884), 10 App. Oas. 59. 
H. L., overruling The Franconta (1877), 2 P. J). 163 (where it was held that 
proceedings iii ran against the ship could not be brought lu resjieot ef 
damages under those Acts) ; but in certain events the Admiralty Courts 
may try eases under the Acts ; compare The Orwell (1888), 13 P. 1). 80 ; 
J^eward Y Vera Cruz,'^ supra, at ]) 04; see also The Nereid (1889), 14 
\\ T). 78 ; Eoclie y . i.ondon and Souih Western Eail. Co , [1899] 2 Q. B. 
502, C. A 

(fl) Dai'idsson v. It ill, 1 1901 ] 2 K. B. 600, overruling Adam v. British and 
Foreign Steamufup Co., [1898] 2 Q B. 430. As to the right of an alien to 
maintain an ac,tion lor persijual injuries, see Coeks v. Bardaij (1848), 5 
C. B. 860, at j) 884; The (Juldfaje (1868), 19 E. T. 748; Th^ Explorer 
(1870), L. li. 3 A. &.E. 289. 

(/) Set*, note (q), p. 455, anir 

ig) Bym v. (heat Noilhetn Bad. Co (1863), 4 B A 8 39(1. As to what 
is included in “ pecuniary loss.” see p. 459, post. 

(h) Fatal Accidents Act, 1840 (9 & 10 Vict. c, 93), s. 4. It a person 
claims to be entitled and his name has been omitted from the parti- 
culai'S, he cannot, wliore the whole issue of liability and the amount of 
damagiiS is pending, claim, as of light, to be made a jnirty or to appear at 
the trial by solicitor and coiinstd (Eieele v. Great Northern Rail, Co of 
Ireland (1890), 20 li. R. ir. 96, C. A.), but where tln^ only quftstion*is Cue 
distribution, among the ptusons cntii.Ie(I,of a sum of uumey ]>aid into coiiri, 
such a claimant hasliccn allowed to appearand to tcmltu c\idcnce as to tin* 
amount of this sliaie without being made a party (Johnston v. Cu'at 
Noiihern Rail. Co. of heland (1887), 20 L. 11. Ir. 4). 
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if brouglit against a public authority must be commenced within 
six months of the wrongful act (i). It must be l)rought in the 
name of the executor or administrator of the deceased (i), unless* 
there be neither, in which case the action may be brought in the 
name of any or all of the relatives entitled to benefit under the 
Acts(i) at any time within the prescribed period after the death (m). 
If there is an executor or administrator, and he fails to bring the 
action within six months after the death, the right of action, after 
that time, passes to an}" or all of tlie relatives entitled to benefit (?i). 
Where the action is brought in the name of any or all of the 
relatives, it must be for the benefit of the same persons as if it 
had been brought in the name of an executor or administrator (h)- 

774. Only one action lies in respect of the same subject-matter 
of complaint (a) under the Acts ( p), and accordingly, if the deceased 
before death recovered comj^ensation in an action for the injury 
which eventually caused his death, no further action can be 
brought ({?). But if he only sued and recovered in resi)ect of a 
portion of the damages sustained, leaving a separable and divisible 
portion which would have enabled him to bi-ing a subsequent action 
for personal injuries ir), then an action under the Acts (p) may 


(i) See title Ldiitation of Actiojjs, Vol. XIX., p. 181 ; ibid , note (d) ; 
and Bee title Public Autuorities and Public Officers. 

(k) Fatal Accidents Act, 1848 (9 k 10 Vict. c. 03), «. 2. The right is 
given to them in a lepreseiitativc capiw ity, and dift'ers Irom an independent 
and personal right given in (^unada to the relations, as to which see 
Jiohi'naon v. (Umadian Vacific Itailway, 11802J A. C. 481 ; JHIiller v. Grand 
Trunk Bailu'ay, [1906J A. C. 187. 

(l) Fatal Aeoidents Act, 1884 (27 & 2S Vict. r. O.")), s. 1. 

(ni) HoUeian v. Baqndl (1879), 4 L. U. Ir. 740. The reJativeB need not 
wait SIX months to s-'c whetlier an executor or administrator will be 
appointed (ihid.). 

(n) Fatal Accidents Act, 18(54 (27 28 Vict. c,. 95), s. 1. 

(o) Fatal Accidents xVci, 1846 (9 vV 10 Vict. c. 03), s, 3. It is no bar 
to an action under the Acts Jor daniiiL;*‘s for pecuniarv loss due to 
the* decease of a stepmother that in another action, in which the same 
ol'imaut’s interest, was inquirc.il into and (‘(unpciisated, damages were 
ohiained lor loss duo to tJic death of thelathiT, who uas killed at the 
time and in the same ace i lent as the sOqnnother {Johnuf^n v. Great 
^orthern JiUil. Go. of Ireland (1890), 26 L. K. Ir (itM). “ One accident” 
in a policy of insurance was held to mean accident to one person, and not 
merely one occurrence which caused injury at the same time to many 
persons {roiilh Staff ord't kite T tain ways <Jo., Ltd. v. Sickricss and Accident 

A'isonation, (189I| I Q. 15. 4t)2) ; compare Atten v. London 
GvaranUe and Arcideni Co , Ud (1912), 28 T. Ti. K. 254 (driving accident 
policy). 

< p) Sec note (f/), p. 455, 

(q) Unul V Gteat /iWtow. Puil. (\). (186vS), L R. 3 Q B. 555; compare 
Wood V. Gray Sonif, [1892] A. 576 (a ciise on Scotlisli law) ; and see 
note (fl), (* 456, ante. 

(r) Bruiudeti v. llimpnny (188-1), 14 Q. B. D. HI, G. A. ; see ibid., per 
Bovvj:n, Jj J , at p. 151 : “it certtdiily would appear unsatisfactory to 
hold tb,iit tin damage done in a carriage accident io a man’s portmanteau 
was the saim* in jury as the dan»agc done io his spine ” ; and see ibid., 
per Brett, M.K., at p* 146: “ two actions may be brought in respect of 
the same ia< is where those facts give rise to two distinct causes of aotiop.** 
Compare Iiohe,t9 v. Eaetem CoUniws Rail. Co. (1859), I F. F. 460. 
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be brought Similarly, an action by tlie executors against a 
defendant under the Acts (n is no bar to an action by them against 
* the Bame defendant in respect of damages to their testator s personal 
estate arising out of the same injury («), and a claimant who has 
already recovered in respect of the death of one person can maintain 
a second action in respect of the death of another })orson resulting 
from the same wrongful act (a). 

776. More proof of death by iicgligenco is not hiifficient to 
support a claim for oven nominal damages {h). Compensation must 
bo based, not only on the injury which causes the death, but on 
the pecuniary loss winch arises in consequence of the death (r), and 
the damages recovered must be apportioned to the ])arties res])ec- 
lively for whose benefit the action is brought (d). It follows that 
damages cannot })ft recovered for the gravity of the injury to tlic 
deceased or as a solatium for the mental anguish or loss of society 
due to the death (c), nor yet for the cost of mourning (/), 
medical (y) or funeral expenses (/i) occasioned by the injury and 
consequent death. 

776. In order to recover compensation there must be a pecuniary 
loss (i) Hustaiued by the persons claiming, either actual or expected. 


(ft) Brunsden v. Humphrey (1884), 14 Q. B. D. 141, C. A. 

it) See note (^), p. 455, ante. 

(tt) Bradshaw Y.Lancashite and Yorlcshire Bail. Co. (1876), L. R. 10 C. P. 
189 ; foUowcd in Legqott v. Great Northern Bail. Co. (1876), 1 Q. B J). 599. 
In the former case it was held that damages caused to the deceased’s estate 
by his illness and consequent inability during his life to attend to business 
weie distinct and could be sued upon, if aiising from negligence in carrying 
out a contractual liability (see note '(e), p. 427, ante), separately from 
damages under the Acts (Barnett v. Lucas (1872), 6 I. R C. L. 247 (in 
which Beady. Great Eastern Bad. Co. (1868), L. R. 3 Q. B. 555, was dis- 
tinguished) ; followed in Daly v, Dublin^ Wicklow and Wexford Bail. Co, 
(1892), 30 L. R. Ir. 514 ; compare Pottery. Metropolitan District Bail. 
Co. (1874), 30 L. T. 765; affirmed on appeal (1875), 32 L. T. 36, in winch 
it was held that, where, in consequence of an accident to a wife wliose 
liusband had paid for her railway ticket, the husband’s estate suffered 
damage by reason of expenses due to illness and her inability to attend 
to assist in his business, and the husband died before bringing an action, 
an action in respect of such damage by the wite as executrix (after 
recov'Ting for her personal injuries in a prior action against the defen- 
dants) was maintainable. 

(a) Johnston y. Great Northern Bail. Co. of Ireland (1887), 20 L. R. Ir. 4. 

(h) Duckworth v. Johnson, [1859] 4 H. & N. 653 ; Hall y. Great Northern 
Rail. Co. (1890), 26 L. R. Ir. 289. 

(c) Fym y. Great Northern Rail. Co. (1862), 2 B. & S. 759 : affirmed (1863), 
4 B. & S. 396, Ex. Oh. A merely nominal loss is not sufficient (Boulter v. 
Webster (IS^5), 11 L. T. 598). 

(d) Fatal Accidents Act, 1846 (9 & 10 Viet. c. 93), s. 2. See Fatal 

Accidents Act, 1864 (27 28 Vict. c. 96), s. 2 ; and see p. 460, post. 

(e) Armsworth v. South Eastern Bail. Co. (1847), 11 Jur. 758 ; Blake v. 
Midland Bail. Co. (1852), 18 Q. B. 93. 

(/) Dalton V. South Eastern Bail Co. (1868), 4 C. B. (n. s.) 296. 

(fl) Boulter y. Webster, supra. 

(h) Clark y. London and General Omnibus Co., [1906] 2 K. B. 643, 
C. A. ; BouUer v. Webster, supra. 

*(t) A father, for instance, suffers no pecuniary damage by the death of a 
sou who worked for him at full wages (Sykes v. North J^sUrn Bail. Co. 
(1876). 44 L. J. (0. p.) 191). 


f-ECT. 2. 

CivU 

Responsi- 
bility under 
the Fatal 
Accidents 
Acts. 


basis of 

IS 

pecuDiary loss 
arising from 
the death. 


Pecuniary 
loss must be 
susiainefl by 
claimants. 



460 


NEowaaNofi. 


Sept. J. Where actual lofls can bo provo'l, the claim is free from difticulty, 
Civil but pecuniary loss may also bo oviclonoed by proof of a roas<Muil)le 
Responsi* expectation of pecuniary benbht (k) ; and, while ^ appreciable 
bility under pecuniary loss must be sii(»wn and damages proportional to tho 
the Fatal injury given, the damag(is are not given men^ly in respect of the 
^Acts*^ ^ legal right (/), inasnun^.h as they are to be distributed 

among relations only and not among all ifulividufils sustaining 
tho loss; and they should ho calculat(Ml in refeionce to a reasonable 
expectation of p(!Ciiniary bonellt as of right or otherwise from the 
contirlu^lTlCt^ of the life (;//). 

Jipasonablc 777. As to what constitutes a reasonable cxpectati(m of pecuniary 
expectation of ],cnelit sufticiont to ground a claim tor damages, it is not possible to 
benefit Ifi-J down any general rule. Tt is an inf(u*encG \\hi(di a jury are 
sufficient to entitled to diMw only vvliere tlio facts proved to their siitisfaction 
afford them reasonable grounds for drawing siic,h a eonedusion^u) ; 
they at all events liave to ho satisfied on jiropcjr materials that the 
position of those claiming would have boon hiSs pi*ecarious l)ut for 
the loss of the deceased pj). The loss of educational prospects and 
personal comfort wliicli, but for the death of a person, might fairly 
have been expeefed to liave been socunKl to the jdaintill'tp), is 
sufficient to sustain a claim. So, also, sorvietjs rendered or 
assistance given by the d(‘ceased, even if a child (</), can be 


(A:) Pym v. Omit yorthcra Had. (1862), 2 !> Ac; S. 759 ; affirmed 
(1803), 4 B. & S. 396, Ex. Ch ; t^priiigett v. Ball (lS65), 4 F. & F. 472, 
474 ; Ilethenngion v. A’ortA Eastern Bail. Co. (1882), 9 B. I). 160 (where 
a crippled parout, the plaintiff, had been lielped in the past by his sou (the 
deceased), although not lor live years before doatli, and it was held that 
there was evidence of a reasonable exjiecf alien ol fuiiluT assistance wliieh 
entitled the father to damages); Jenkins v. Taff Vale Kail Co (1912), 
132 L. T. Jo. 535, C. A. (where the deceased was a girl of sixteen, an 
apprentice : her parents both surviving her, tho father being a colliery 
lirenuin, the mother keojung a small shop). For the g(‘ticral jiriueiples on 
which damages are to bo estimated, see Livingstone v. Kau' yards Void Co. 
(1880), 5 Api>. Cas. 25, per Lord Blackburn, at p. 39. 

(/) Dalton V. Soutk Eastern Kail. Co. (1858), 4 C. B, (n. S.) 296, following 
Tranklm v. South Eastern Kad. Co. (1858), 3 II. & N. 211 ; Bramtdl v. Lees 
(1857), 29 L. T. (o. S.) Ill ; compare Weems v. Mathieson (1861), 4 Macq. 
215, H. L. (an analogous case in Scotch law). 

(w) Jenkins v. Taff Vale Kail. (Jo , supra ; Franklin v. South Eastern 
Kail, Co., supra^ per Poilock, O.B,atp. 214. 

(n) Kym \. Great Northern Kail. Co., supra. 

(o) Johnson v. Greid Northern Kail. (Jo. of Ireland (I 26 L. R. Ir. 691. 

(p) Fym V. (heat Northern Had. Co. (1862), 2 B. & S. 759, per ('ocK- 
BURN, <IJ., at p. 767; affirmed (1863), 4 B. & S. 396 : qualifying Gillard v. 
Lancashire and Yorkshire Kad To. (1848), 12 L. T. (o. s.) 356. 

(g) Bramall v. Lees (1857), 29 L. T. (o. s'.) Ill (child of twelve living at 
home who vras expected in a year or two to help his parents) ; Franklin v. 
South Badern Kail. Co., supra ; Duckworth v. Johnson (1859), 4 11. & N. 663 
(boy of fourteen who contributed 4«. a week towards suppoit of family) ; 
Condon v. Great Southern and Western Kail. Co. (1866), 16 I. C. L. R. 415 
(where it was stated that though a child may not have directly earned wages 
be may have assisted his parents to do so, and the jury might estimate 
from thb evidence what the pecuniary value of that assistance was and, 
using their general knowledge of life in the sphere in which the child was 
and considering the proved tendencies of the particular child, could form 
their own opinion as to what reasonable expectation there was of such benent 
having continued if the child had lived), Duckworth v, Johnson, supra, and 
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taken into account if a jiecuniaiy value can roHSonaMy be put on - 

them (r). Civil 

• The expectation of jK^ojiiiary a(lvanta<^c imint not bo too Responsi- 
roinotG(.s‘), an<l if it is doubtful whether any ])rolit w(*iild liave hility under 
ensued to tb(3 decoasc'.d if be bad continued to bv(\ or whether, if the Fatal 
that proiit wenj nnido, tin; ])l:initir[ would liave shiirod in it eitlier 

as of riclii or from tlie houni.y of tlie deceased, the idaintitl cannot ‘ 

succeed (/). Must not be 

too remote. 

778. Wliei’C the ]Kii'Sf)Ti claiminj^ rbimages was (Uititled to an (liijutaiisatum 
annuity from tlic dt'ceascal during ilndr joint lives, the basis of the respect of 
damages is the capitaliseil value of tliat annuity, after taking into 
cimsideration matters wliiclt all('ci the normal e,x])ecLancv of life 


Condo7iY. (imtt Soulhrm and ^\ cstrni Rad. ('o (1865), 16 I. (3 L U.415, 
were ooiiRidorcil iii Had v. dmd A orlheni Rad (Uk of Ireland ( 1800), 26 L. K. 
Ir. 280, where the 8e<Mmd case was coni!n(iiil(‘d on and the hist disapproved, 
on the ground that d left it. open to tlio juiy to speculate^ and did not clearly 
observe tliafc the burden of proof was upon the plaintiff. If the plaintiff 
gives evidenee ot a set of cireuinstances consistent eipialJy with pecuniary 
henelit or pecuniary loss, the case must be withdrawn from the jury (ibid.). 
In W }l}ey. Great Sorthern Rail Co. of h eland (1890), 26 1 j. lb Ir. .548, it was 
held lb at the jury might estimate sometliiug based on evidence for the 
increasing advantage which would have been derived Irom the services of 
an aelive, healthy and iiitelhgent child, w’ho at the age of ten did lioiisew'ork 
for her parents It is not iieeessary for the plaintiff to prove the cost of 
maintcmaiice of the child unless defendants ask for it (ibid.). In Jlelhering- 
ton\ Soldi Rantern Rail Co. (1882), 9 Q. B. B. 160, it was stated that, 
^^h^*l(‘ tliciv is evidence that from time t(» time the decease.d gave pecuniary 
assistance to th(‘ plaintiff’, tlie jury must be asked to say wdudher there 
was a i(‘asonablo exitcclalion that, if deceased had lived, there would be 
further assistance. 

(r) Jenkin.^ v. Taff Vale Rail Co (19l2), 132 L. T. Jo 535,0. It was 
8Uggi*sted in Ronil.t v. i'ork and Macroom Rail. Co. (Ib79), 4 L K. Ir. 682, 
and held in Ilulleinn v. Uagnell (1879), 6 L K. Ir. 333, that in older to cUiiiu 
damages lor a reasonable exjiectation of pecuniary advantage the plaintiff 
must show that the heiicllt had begun to accrue or existed at the time of the 
death ; but this decision api»ears to iiiooiisistent wutli Rramall v. Leen 
(1857) 29 L T. (0. s.) Ill ; and with Jenkins v. Taff Vale Rail Co., supra ; 
and see p. 400, ante. 

(s) AVhore a woman is living in adultery, apart from her husband, and 
there is no legal claim on him for maintenance, nor any actual help given 
by Jiiin, there is no case foi damages, even tliough the wife give evidence to 
the effect that the husband a{>pearcd willing, a lew days before his death, 
to condone her offence and take her back (iStimpson v. Wood Son (1888), 
57 L. J. (Q. B ) 484). Ill Harrison v. London’ and Sorth We.Heni Rail. Co. 
(1885), Cab. & El. 540, the plaintiff, aged fifty-nine, lived apart* from and 
was unfriendly to his wile, aged lifty-six, and children, 'and contributed 
nothing to her snpiiort ; the wife, who would have become entitled under 
a will to a laige sum if she survived her mother, was killed, and it wras held 
that the plaintiff had no reasonable piobability of benefiting if his wife had 
not died : (1) because it was improbable that she would have done any- 
thing for him ; (2) she might have predeceased the mother even if she had 
died naturally ; (3) the plaintiff might have piedeceased the wife ; (4) it 
was improbable, even if the wife became entitled to the money and refused 
to help the husband, that a decree for the restitution of conjugal rights 
would have been made at his suit under the Matrimonial Causes AeJ;, 1884 
(47 & 48 Viet. c. 68), s. 3 (5). 1'he prospect that he might become a pauper 
and that his wife would be called on to support him was equally loo 
xemote. 

(*) Boufke V. OofJe md JUfacrooTiii Bail, Co., Bupra, 
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and the nsls of the decedpied failing to earn money to pay the 
annuity (w), but exact aritliuietical compeiiBiition in such a case 
should not be given {O, nor may the damages be so large as 
to make an investment which will produce the exact income 
lost (a). 

779. In assessing damages under the Acts(/))i no deductions are 
to be made in i espect of any sums I'eceived \)r ])ayable on the death 
of the deceased under any contract of insurance (c), but some 
deduction may be made in respect of the premiums on a life 
iiisurajice policy that wmuld have had to be i);iid by the deceased 
had he lived (d), 

780. Pamages, when recoveied, are, after deducting any costs 
not recovered from the defoiidant. to be divided among tlie j)ersons 
for whose benefit the action is brought (r) ni such sluires as the 
jury shall find (/). In cases where there is no jury, as, for example, 
where the defendant pays a sum into court (g) whicli satisfies the 
j)erson or persons in whose name the action is brought, an order 
may be obtained for the settlenu nt of the ai>proprialion by a jury {h ), 
or the court may apportion the shares into wliicli the sum is to be 


(u) liowUy V. Lovihn and Morih Western Rail, Co. (1873), L. It. 8 Excli. 
221 ; see title Damages, Vol. X., pp. 3U3, 304, 350. 

{v) Phillips V. London and South Western Rail. Co, (1S79), 5 C. P. D. 280, 
(J. A., where Brett, L.J , at p. 290, says that a jury must take into con- 
sideration many matters that cannot he expressed aritlim(*tically ; see 
Phillips V. London and South Western Rail, Co. (1879), 5 Q. B. D. 85; 
per James, L.J,, at p. 87, wheie Rowley \, London and Sorth Westeni Rail. 
Co , supra, was considered and applied. 

(a) Johnston Y, Great Western Rail. Co., [190*1] 2 K. B. 250. 

(5) See note (q), p. 455, ante. 

(c) Fatal Accidents Act, 1908 (8 Edw. 7, c. 7), s. 1. The Act, which 
came into force on the Ibt August, 1908, is retrospective and applies to 
sums paid prior to its passing. It does away with so much of the decision 
of IJicks V. Newport, Ahergnvenny and llereford Bail. Co. (1857), 4 B. & 
S. 403, n., as laid down tint such deductions were to be made in the case 
of sums received from accident insurance policies, unless the policies were 
effected with a company which had a private Act providing that such 
moneys need not be taken into consideration. 

{d) nicks V. Rewpoit, Abergavenny and TJereford Rail. Co., supra ; 
approved on this point in Grand Trunk Rail. Co. of Canada v. Jennings 
( 1888), 13 App. Cas. 800, P. C. In the latter case it was held that any pro- 
vision made by a husband for Ids widow is a matter for deduction in 
asNcssing damages as to her share, but, having regard to the Fatal Accidents 
Act, 1908 (8 Edw*. 7, c, 7), s. 1, any such provision wldch is based on moneys 
paiii or payable on the death under policies oi insurance will not be 
deducted. The rule as to these deductions applies only to claims under 
the Acts (nicks v. Newport, A bergavenny and Hereford Rail. Co., supra). As 
to the rule in case of accidents not resulting in death, see titles (Urriers, 
Vol. IV., p. 69 ; iKSDRANCE, Vo). XVIL, p. 666, note (/). 

(fi) See pp. 467, 468, ante. 

if) Fatal Accidents Act, 1846 (9 & 10 Viet. c. 93), s. 2, 

(g) A defendant may pay a sum into court as compensation to all persona 
eniitlei without specifying how it is to be divided Fatal Accidents Act, 
1864 (27 & 28 Viet. c. 95), s. 2). As to the position of a plaintiff as trustee 
whore a settlement is arrived at, see Condliff v. Condliff (1874), 29 L. T. 831. 

(h) Kidd V. Midland Bail. Co (1877), Times, 27tli March, cited in Yeafly 
Practicie of thv, Supreme Court, 1912, p. 287, 
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divided among the persons entitled to it (i), and direct the mode of SJfci. 2. 
investment (J) or payment of such shares (A). Civil 

Responsi' 
jility under 
the Fatal 
Accidoiits 

Part IX.— Other Defences to Actions for — ■ 

Negligence. 

Rkct. 1. — Infanry. 

781. The infancy of the defendant does not afford a defence Infancy, 
to an action for negligence (/.), unless the duty alleged to have been 
negligently performed arises out of a contract on wliich the infant 

could not be sued {m), but such infancy may be relevant to the 
question whether the act or omission complained of was or was not 
negligent (?i). 

Sect, 2. — Im feed re luteWfjence. 

782. The lunacy of iho defendant does not afford a defence to Lunacy, 
an action for negligence (<>), unless the duty alleged to have been 
negligently performed arose out of a contract into which the 
lunatic was incapable of entering (2>), or arose out of some obliga- 
tion which the lunatic w’as, and was known to the party accepting 

it to be, by reason of his lunacy, incapable of undertaking (q). 

(i) Bulmer v. Ilulmer (1883), 25 Ch. D. 409 But it appears that all the 
parties who might have brouglit claims should be before the court In 
distributing the sum the court wiU foUow as far as practicable the rules 
laid down by the Statute of Distributions (see title Descent and Dis- 
tribution, Vol. XL, pp. 16 et seq,), and, accordingly, where a widow and 
children were entitled, the widow was oven one-third and the remainder 
was divided between the children (Sanderson v. Semderson (1877), 36 L. T. 

847). In Logan v. Great JS^orthern Bail. Co, of Ireland (1910), 44 I. L. T. 

190, the court refused so to apportion the money paid m on the ground 
that the Fatal Accidents Act, 1864 (27 & 28 Viot. c. 95), s. 2, expressly 
reserved this for a jury 

(j) In Shallow v. Vernov (1875), 9 I R. C. L. 150, a fund was allowed to 
be paid out of court on the lerms that the widow invested a portion of it in 
her own name and that of a trustee in trust for certain infant children. 

(k) See note (i), supra. 

(l) Jennings v. Bandall (1799), 8 Term Rep, 335; Burnnrd v. Haqgis 
(1863), 14 C. B. (N. a.) 45 ; Dixon v. Bell (1816), 1 Stark. 287 ; Marsh v. 

Loader (1863), 14 C. B. (n. s.) 535 ; Lait v. Booth (1852). 3, Car. &*Kir. 292. 

(w) See title Infants and Children, Vol. XVII., pp- 74, 75. If the 
contract is not within the Infants Relief Act, 1874 (37 & 38 Viet. c. 62), and 
is not prejudicial to the infant, a duty to taka care may arise out of it (see 
title Infants and Children, Vol. XVIL, pp. 63 — 74), and may be binding 
on the infant (Clem&nis v. Li^ndon and North Western Bail. Co., [1894] 2 
Q. B. 482), 

(n) Children of very tender years are not to have negligence imputed to 
Ihem (Beven on Negligence, 3rd ed., p. 163 ; and see pp. 362, 363, ante). 

(o) See titles Lunatics and Rersons of Unsound Mind, Vol. XIX., 

p. 403 ; Tort. • 

(p) See title Lunatics and Persons of Unsound Mind., Vol. XIX., 
p. 396. 

From the decision m Imperial Loam Oo. v. Siorie, [1892] 1 Q. B. 599, it 
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Sect. 8. — Perforinancc of Statutory Duties or Exerche of Statutory 

Powers, 

783. It is a defence to an action for neglijJtently causing injury 
by doing a particular act to prove that that wliicli ^^aH in fact done 

(1) was r(>(juired or autboiihed by statute (r) ; or 

(2) was necessarily done in the execution of woihs which the 
defendants were required or authorised to execute hy statute (s), 
or by a j)rovisional order having statutory forcti {/) ; or 

(3) was lawfully done by the defendants under and hy virtue of 
the powers given to Iheni by an Act of rarliaineiit (u\ 

})rovided that in eacdi of the above cases the statute does not 
expressly {h) nor impliedly (<*) give a right of action in respect of 
the act so done {il ) ; or 


follows that, where the duty to tahe care arise s from a coiitiact, the lunatic 
is not liable for a failure to iullil it to a who Innwv that Ins 

lunacy incapacitated him from uudci taking it, and there apin‘-ais to Ik* no 
reasonable ground for a dillercnt rule wlieio tin* ohligatum was iiniioscd 
on the lunatic as a result ol any acts done with knowledge of the lunacy 
by or on behalf of the injured jicrson 

(r) Strictly speaking, a defence of this nature can only arise when the 
statute directs the particular act and the method ot doing it {Brilmh i'aat 
]*late M anil f art urertt v. Me}edith (1702), 4 Term Itep. 704, appioved in 
mutton V. Clarke (1815), 6 Taunt. 20. 43 , compart* Leader v. Mujion (1773), 
3 Wils. 461 ; Jt. v. ]*ease (1832), 4 B. & Ad. 30). As to what const itutes 
compliance with statutoiy diicctioii, see G/cy v. Thomsons (1880), 27 JSc. 
L. K. 113; London County Conned v. Cirai Lirdvon Lail. <'o , [10OC)J 2 

K. B. 312 ; cornpaie Gloseop v. Heston and Isletvorlh Local Jloard (ls78), J2 
Ch. D. 102 ; Robinson v. Woilinylon (U)fporaiion, 1 18071 1 t^ tilO, V. A. 

(b) Hammersmith Rail, ('o v. Hi and (ISOO), L. U. 4 if. ]j. 171 , and B(*e 
title Tort. 

(/.) National Telephone Co, v. Jhiker, [1803] 2 Ch. 186; cumjiare Shelfer 
V. City oj London Elcctriv LiylUtny (Jo , | i80,7| I Oh. 287, C. A. 

{a) The statute may after t the duty to take care which would otherwise 
be imposed on the persons caiiying out the duty ; compare mnook v. Grand 
Junction Waterworks (Jo , Ltd. (1886), 2 T, L. K. 308 , and Dunn v. Hir- 
mingham Canal (Jo (1872), L. R 8 Q. 11. 42, Kx. (Tj , as to the effect of 
statutory duties and jiowers to supply watm on the rule in Itylands v. 
Flekker (1868), L. It. 3 II. Ij. 3.30 ; ;ind see ]). 402, artie. 

(6) When tlie statute proMd(« a special remedy for injury caus 0 hy 
carrying it out, the act cornplamed of must have been done in the intended 
exercise of the powers given by the statute [Burgess v. Aoilhivirh Loial 
Bowtd (1880), 6 Q. B. iJ. 264); and see note (6), p. 402, ume. 

(c) No right to compensation will be implied unless the injury w'ould have 
beeu the subject ot a <*.Iairn toi damages if the slalntory powers to do that 
which caused it had not been given (Ricket v. Metro politan Rail. Co (iStw), 

L. 11. 2 H. L. 175); see p. 422, ante ; and see title Comi'ULSOKV Pitucjia^K 
OF Land and Compensation, Vol. VI., pp 44, 45. 

(d) The ioHow'ing are instances where a right of action is reserved by the 
statute for any damage caused lu carrying out the poweis conferred : — 
Watkins v. Reddin (1861), 2 F. & F. 629 (see title Uiguways, SiREJn's, 
and Bridges, Vol. XVI., p. 155, note (e) ) ; compare Powell v. (1880), 
5 Q. B. D. 697 ; Jordeson v. Sviton, Southcoaies and Drypool Oas Co., 
[1899] % Ch. 217 (’Ce title Cas, Vol. XV., pp. 322. 359); Oohcell v. 
mtr Pancras Bnroiiyh CouneAl, 1 19(»4] 1 Ch. 707 (jno visional order) ; conii>are 
Shelfer v. Ciiy of London EUCnr Lighting Co ,11895] 1 Ch. 287, 309, C. A , 
Midwood tl" Co . /4d. v. Mantlubki C'<;/po)’ahort,[19U5J 2 K. B. 597, C. A. (s?>o 
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(4) that the act was done by a subordinate body acting merely 
ministerially in the perforuiancc of statutory dniics for the due 
performance of which it is answerable only to some higher 
authority (r). 

784 . Tlie pariieiilar act may be held to be autliorised l)y 
statute where it is one wlucli is a natural incident (/ ) or effect (f/) 
of the operation legalised under the statute, or is ordinarily 
necessary for carrying out the powers conferred by the statute in 
question (//). 


title Eur.rrRir Ligiitikg and Power, Vol XII , pj) 503, 504, notes (y), 
(5)). 3’lie burden of piool is (ni those who contiMul that a n;^lit oi* action 
IS taken away by statute {('lours v. Stalloidshire Potkrics Co. (1872), 

5 Oh. App. 125, per L.l,, at p 139). Wheie a speei.'il remedy 

IS provided hy tJn^ statute, lhatieinedy is generally the only one available 
{Jiifletv. Mvtropohtnn llnd. ('o (1867), L R. 2 11 L. 175; Jinedvy JIUl 
Local lioanJ v. Pearsall 9 App Oas. 595 ; Wafslanv v. Brighousc ('or- 

poratiOH. 1 1899] 2 Q B. 280, 0. A ; liuKjess v XodhwKh Local Boaid (1880), 

6 qi B. D. 204; Melropohlan Asyluni Disltid v. JIiU (1881), 0 App. ('as. 
103). In Colac Corpotalion v. Sutamo/ieldf [1893] A. C 187, P. (\ it 
w^as held that, where the statute providi'd lor conijicnsatioii to i>e paid for 
any damage “ which may be sustained through the (‘\ereise of the powers 
eonternul,'’ sueli coinjx'ii.sation included all sueli damage, and, as the 
poweis had not been (‘.veiHided, it was therefore immaterial whether th(‘y 
w'cre e\'eieis(‘d piojicrly or negligently ; compare (Jlolhicr v. Webster 

12 C. 13. (N 8.) 790; rtgijoflv M'lddlesej County (Umnnl. [1909J 1 Ch. 134 ; 
and see title Oompulsoiu PniumASE of Lanu anu t^oMPE^SAiioN, 
Vol. VI., p. 44 As to the tist lor the statutory reiru'dy being the only 
one, see, generally, p. 422, ante; Ikwson tV ('o v linigley Crhan Council, 
[loil] 2 K. B. 149, 0 A ; Past Frecmanlle ('orporalion v. Annois, [1002J 
A. C 213, 1\ C. ; Wolinhanipion Sew IVafoivorLs Co, v. Pawlccsford (1859), 
6 0. 14. (E. s.) 336 ; and see title Action, Vol 1., p. 8. Where a stalutoiy 
remedy has he»‘u pin\jded but has beeome. wholly moiievativo, theie may 
be a light, to biiiig an action {Penlky v. 31 anchcbier. She (field- and Lincoln- 
shire Bail. Co., 11891] 3 (^h. 222) 

(c) BolUm V < 5(nr///c'/* (1821), 4 Dow. & Ry. (K. B.) 195; Brennan v. 
Limerick I'nion Caardutns (1878), 2 L R Ir 42; Dunbar v. Ardee Union 
Gmrduins, [1897] 2 I. R. 76; TozcJaitdx. H>sf Ham (luaidians, [1907] 1 
K B. 920, C. A , as explained m Ching v. Surrey ('ovnf-y (Jouncil, [1909] 
2 K. B. 702, 774 ; coiupaie Mauleif v. Idt. Helen's (Janal and Bail. To. 
(1858), 2 11 AX SB) (wdieie the public company’s pow'fu’s were for their 
own profit) ; and see title. IUjblh’ Authorities and Public (Jffickks. 

(f) Easlern and South AJneon Tekyrapb Co. v. Cape Town Tramways Cos.^ 

[1902] A. P 381, P. P. , Simktn v. Lo)ulon and Sorih Western Rail (Jo. 
(1888), 21 Q B. 1) 453, (' A., Hommersmdh Bail i'o. v /tiYmfZ (1868), 
L. R 4 11. L. 171 ; A (L and Ilatc v. Metropolitan Bad. (Jo., [1893] 3 Q. B. 
384, P. A. . ’ 

(g) Evans v. Manchester, Sheffield and Lincolnshire Bail Co. (1887), 
36 (3i. 1). 626; llammasmitk Bail. Co. v. Brand, supra; London, 
Brighton and South ('oast Bad i'o. v. Truman (1885), 11 App. Cas. 
46 ; Cracknell v. Theijoid ('oipontUon (1869), L. K 4 P. P. 629 ; compare 
Lambert v. Lowestoft i'orporaUon, [1901] 1 Q. B 590; Geddis v. Bann 
Reservoir (Proprietors) (1878), 3 App. Cas. 430; ('aiiadum Pacific Railway 
V. Ewj, [1902] A. C. 220; and see Piggot v. Easlern Counties Bail. Co. 
(1846), 3 C.B. 229. 

(A) B. V. Pease (1832), 4 B. A A<1 30, as explained in Queen v. Bradford 
Xavigulion Co. (1865), 6 H A S. 631 (wheitj it w/iis stated that i> powers 
aie eunferied under circumstances in w'hich they may be exercised without 
iujury being caused, and new cireumslanees arise wineb render the exercise 
1)1 them impossible without causing a nuisance, the persons causing it are 
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Thus the rule (i) that dangerous things brought on to land for 
the purposes of the owner and collected and kept there must be 
kept in at the peril of the owner, who, if they escape, is primd^ 
facie answerable for all the damage which is the natural conse- 
quence of that escape, is excluded where the bringing, collecting, 
and keeping the dangerous tiling is authorised by statute (/r), 
except where by that statute a duty is imposed to keep it 
secure (1), Where the rule is excluded, in order to succeed, a person 
injured by the exercise of statutory powers luiist do more than 
prove that the dangerous thing escaped; he must sliow that it 
escaped owing to the negligence of the owiiei- {m), 

785, The particular act may be held not to be auiliorisnd by 
statute when there is a merely discretionary power or permission 
given to a public authority enabling the acu to he done or not to be 
done at the will of tlm autliority o/b or wluTe tlie power enables it 

liable) ; Whallcy v. Lancashire and Yorkshire Fail. do. (1SS4), 13 Q. B. D. 
131, C. A. (where tlie defendants, although em])owered to make an 
embankment and to do all acta ordinarily done on railways, were held to 
have exceeded their powers by cutting holes in the embankment to let off 
flood water in such a way as to injure the ncighbouriint property ; see 
title Nuis.ixon, pp. 516 et sei/., 562 et seq , font; conip.are Collins v. Middle 
Level Conuniss loners (1869), L. li 4 ( \ P. 279) ; Jones v, Fesiiniog Hail. Co. 
(1868), Jj. K. 3 Q. B. 733 (authorised railway by statuUs but steam loco- 
motives upon it not specially authorised : held that the defendants were 
liable for damage- done by sparks from such engines ; see, however, p. 405, 
anir}. Metiogolitan Asylum District Hill (1881), 6 App. Pas. 193 statute 
authorised the defendants to erect a h vor hospital, but did not specifleally 
authorise them to build it where it might interfere with tlio rights of otheis : 
held, that they must not put it Avhere il would iuterieie with such rights) ; 
A.'G. and Uarev Meiropolilan Hail. C.o., fl893| 1 Q B. 384, C. A. ; and 
see Price's Patent Candle Co. v. London County Counnl. [19081 2 ('‘h. 
626. 

(i) Bylands v. Flelcher (1868), L B. 3 H. L. 330, affirming Fletcher v. 
Hylands (1866), L. K. 1 Exoh. 205 ; sec p. 401, ante. 

(Ic) Bunn v. Birmingham Canal Co. (1872), L. K. 8 Q. B. 42, Ex. Oh ; 
Geddis v. Bann Heserv'oir {Vio^prietors) (1878), 3 App. Cas. 430 ; Dixon v. 
Metropolitan Board of IVoiLs (1881), 7 Q. B. D. 418; Snook v. Grand 
Junction Waterworks Co., Ltd (1886), 2 T. L. K. 308 ; Evans v. Monchestei, 
Sheffield and Lincolnshire Pad Co. <1887), 36 Oh. D. 626 ; Green v. Chelsea 
Waterworks Co. (1894), 10 T. L. K 259 ; Eastern and South African Tele- 
graph Co. y. Cape Town Traivwaus Cos., [1902] A. C. 381, P. (\ ; Lainhrrt 
v. Lowestoft Corporation, 1 1901J 1 Q. B. 590 ; compare Blyih v. Birmingham 
Watencorls (1856), 11 Exeh. 781: Whatley v. Lancashire and Yorkshire 
Hail. Co., supra; Collins v. Middle, Level Commissionns (1869), L. R. 4 
C. P. 279 

M) Dannr. Birimingham Canal To. (1872), L R. 8 Q. B 42, Ex. (?-h ; 
compare Gilbert v. Trinity IJoute Corporation (1886), 17 ip B. D. 795; 
compaie Piver Wear Commissiovi-Ys v, Adamson (1877). 2 .ipp. (‘as. 743, 
75U. 

(m.) Sec ])p 378, 402, ante, oud « ases cited iii note (p), p. 407, post : and 
compare tith ectkic Ligutinu and Powkk, VoJ, XIT., p. 564. Negh- 
genee does not mean failure in lau.ack Roieucc to find a possible means of 
preventing ac<'ident,-^, but denoDv* a ludure to adopt or use precautions of 
known ptactical utility, or a fydure to exeiv-ise pioper care and skill ; as 
to this, see cases <*itt!‘d in not** (/,*), supra, and see pp. 364, 368, ante. 

(n) Mistropolitan Asylum Dish ui v. Bill, i<«pra (where it was stated that 
where words are permissive iL is a lair iuicreuce that the legislature 
intended that- discretion shuuld be exercised m strict conformity with 
private rights), ^ 
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to be done by an alternatire method whicli would not have caused ^**'*'- ^ 
injury (o). Perform' 

786. Unless the pailiculur act alleged to be negligent is 
authorised, statutory authority does not afford a defence where DntieeetC. 
there is negligence ( p), or want of proper precaution in doing the , — 
act which causes the injury (7). An action for negligence in the a^^honty 
use of works authorised by statute is not precluded by the fact that no defence 
construction and maintenance of the works are authorised by 

statute, even where the statute provides a special remedy for default authonsSi.*^^ 
in maintaining theTn('r). 

Skct. ‘1.- -Inecitahlc Accident : Act of God. 

Sluj-Sect. 1. — Tk/ihitioun^ Nature mid (''haradenstics of the Tmns. 

787. AVhere aii accident takes place wliich could not have been Inevitable 
obviated by any ordinary care, caution, and skill on the part of the accident 
party charged, the accident is said to be inevitable (s). It is said to fiom^acUf^^ 

(o) West V. Bristol Tramways Co., [1908] 2 K. B. 14, 22, 0. A. 

(p) Vauqhan v. Taff VaU Bad. Co. (1800), 5 11. & N. 079 ; Hammersmith 
Rail. Co. V. Brand 1869), L. R. 4 II. L. 171 ; IJtinn v. Birmingham Canal 
(Jo. (1872), L. R. 8 Q. B. 42, Ex Ch. ; tjnook v. Grand Junction Waterworks 
(Jo , Ltd. (1886), 2 T. L. R. 308 ; Evans v. Manchester, Sheffield and Lin- 
colnshire Bad. Co. (1887), 36 Ch. D. 626 ; Lambert v. Lowestoft Corporation, 

1 1901 ) 1 Q. B. 590; Hawthorn Corporation v. Kannuluik, [1906] A. C. 105 
P. C. ; Jones Y. Llanrwet Urban Council, [1911] 1 Ch. 393. In Geddis y. 

Bann Reservoir {Proprietors) (1878), 3 App. Cas. 430, Lord Blackburn, at 
p. 456, said that if the promoters by a reasonable exercise of the powers 
given to them by statute or enjoyed by them at common law could have 
obviated the damage, it was negligent not to make use of such powers ; 
eompare Bligh y. Bathangan River Drainage Board, [1898] 2 1. R. 205. As 
to misfeasance and nonfeasance, see pp. 375 et seq., ante. 

(q) Blyik v. Birmingham Waterworks (1856), 11 Exch. 781 ; Fremantle 
Y . London and Noiih Western Bail. Co. (1861), 10 C. B. (n. s.) 89 ; Bagnalt 
V. London and North Western Bail. (Jo, (1862), I H. & (1 544 ; Manchester 
South Junction Bad. Co v. Fulladon (1863), 14 C. B. (x. P ) 54 ; Stapley v. 

London, Brighton and South Coast Bail. Co. (1865), L. R. 1 Exch. 21 ; 

Queen v. Bradford Navigation Co. (1865), 6 B, & S. 631 ; Dimmock v. North 
Staffordshire Bad. Co. (1866), 4 Y. & F. 1058 ; Cliff v. Midland Bail. Go. 

(1870), 1j. R. 5 Q. B. 258 ; Smith v. London and South Western Bail. Co. 

(1870), L. R. 6 C. P. 14; Hanson v. Lancashire and Yorkshire Bail. Co. 

(1872), 20 W. R. 297 ; Oliver y. North Eastern Bail. Co. (1874), L. R. 9 Q. B. 

409 ; Hurst v. Taylor (1885), 14 Q. B. i>. 918 ; Snook v. Grand Junction 
Waterworks Co , Ltd., supra, Sadler v. South Staffordshire and Birmingham 
District Steam Trams Co, (1889), 23 ii. B. D. 17 ; South Eastern and 
(Jhaiham Bail. (Jo. y. London County Council (1901), 84 L. T. 662 ; Wisely 
V. Aberdeen Harbour Commissioners (1887), 24 Sc L. R. 315 ; Port-Glasgow 
and Newark Sailcloth Co., Ltd. v. Caledonian Bail. Co. (1892), 29 Sc. L. R. 

577 ; Marshall v. (Jaledonian Bail. Co. (1899), 36 Sc. L. R. 845 ; Dawson 

Co. Y. Bmgley Urban Conned, [1911] 2 K. B. 149, C. A.; compare Drew 
V. New B'lver Co. (1834), 6 C. &P. 754. 

(r) Baron v. Portdade Urban District Council, [1900] 2 Q. B. 588, C. A. 

(e) The Europa (1850), 14 Jur. 627 ; The 3Iarpesia (1872), L. R. 4 P. C. 

212; approved in The Merchant Prince, [1892] P. 179, C. A., and The 
Schwan, [1892] P. 419, C. A. In the last case Lopes, J., at p. 434, said 
the same definition of the term applied without distinction to^cascs on 
land or at sea ; compare The William Lindsay (1873), L. R. 5 P. C. 338 ; 

Fawkes v. Pouhon & Son (1892), 8T. L. R. 726, C. A, ; Pemdorfy. Hamilton 
(<1886), 17 Q. .B. D. 670, 0. A. ; and Nitro Phosphate and OdamJs Chemical 
Manure Co. v. London and St Kuiharme Docks Co, (1878), 9 Ch, D, 603. 
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NFtlUnENCE. 


Sect. 4. 
Incvitabln 
Accident : 
Act of God. 


When 

accident mav 
be considered 
inevitable. 


When 

defence 

available. 


liBftistiii^^uisIied from an act of ioxl in i, 1i, it IJie latter ti'.rin, altlionch 
cii,pa}>lo of l)c,in{.'; incliHlcd witlnn llic il(‘f!nili(*i\ of inovitaMo 
ncoidciit, is not ;i.))])liC(l to occmTcnci's wlncli to somfi cAtoni liave* 
their origin in ilic a^idicv of in;m and nvi* not ^siiolly dcpondt'iii on 
[ho Hftcncy of natural foiccs (/). 

788. Extraoniinaiy sKdl and dili^jjonn', arc in onlinary ciiTiim- 
stanccs not nxiui rod to Ix! exercised i//). If ila^ (lelondant, iiot- 
\\ ithstiindin^j; llio cxorci'^c. of ordiniuy care and skill, is unable to 
avoid tin; ju'cidcnt, the Litter may t»e held to he inentahlc (a). 
AVhere, however, th(^ circmiistances ^ivo rise to excojdional likelihood 
of danger, more tlian an ordinary degree of caie may l>e required, 
and the absence of it may irivolvi^ liability (/»). 

Sen- Sect. 2. — Apjihvulniu ff Ih Drffute in [hdin^ Ciraird /)»/ Counnun Lmr. 

789. It is a debmee to an action for ncglig-uici^ that the accidtoit 
was inevitable (cy or was duo to an act of (lod (d), piovided that 

(f) Nugent v. Siuilh (1870), I T. J>. 423. C. A , when* MEbLisu, L J , 
at p. 444, says that, an accident is to be n^garded as the result of the act of 
(dod when ‘Mt is due to natural causes directly and exclusively without 
human intervention and such that it could not. have been pi evented by any 
amount ot foresiglit and pains and care reasonalily to have been expeeted.” 
For the nature, characttuislics, and application ot the pliiase '' aet. of God,” 
see title Contiiact, Vol. VII., p. 428 ; The JlouatiJi, [lilOl)) P. 183 (wheie 
there was a combination of extraordinary conditions ol tide, eurreut, and 
winds) ; and see title Gakkikus, Vol. U'.\ jjp. 8, il, l.>, 38, iiote(H). It is 
apprehended that the distiin*tion rcleircil to in the text, sujna, although 
not altogether uninipoitant in dealing with negligence, is of mipoitaiiee in 
such cases as loss by common carrieis, who aie treed fiom their responsi- 
bility where the loss is duo to an act of God, but not where it is due to 
inevitable accident {Forward v. Fiiiard (1785), 1 'JVriu Rep. 27, 34). 

(w) Fawkes v. Fonlson d; t^on (1892), 8 T. L. R. 725, C. A. (evidence 
given that from a business point of view it w as juactically impossible to 
prevent such an accident as the shjiping of the cham of a crane Irom a 
bale of goods); Great Wesietii FatL ( o. of Canada v. Ihaid (18G3), 1 Moo. 
P. C. C. (n. s.) 101 (where it was stated that the railway company was 
bound to bear in mind, in constructing their line, the risk ot storms of 
unusual seventy which were still not beyond the leasonable loresight of 
men and within the power ot skilled engineers to resist) ; and see p. 304, 
ante. 

(а) The Furopa (1850), 14 Jur. 027 ; compare Readhead v. Midland 
Rail. Co. (1809), L. R. 4 Q. 13. 379 ; and see Stanley v. Rowell, [1891] 1 
Q B. 86. 

(б) Ihd. ; and sec p 365, ante. As to how far a peison is entitled to 
protect himself irom a threatened danger with the ri^sult that he injures 
another (e., 7 ., in S'M y. Shepherd (1773), 3 Wils. 403; Nteld v. London 
and North \Y€stc)n Rail. (Jo. (1874), L. K. 10 Kxcli. 4), as compared with 
tlie transfer of an existing misfortune, see ^yhalley v. Lanrashtre and York* 
shire Rail. Co. (1884), 13 Q II. J). 131, C. A. ; Gteyvensteyn, v. Ualiingh, 
[1911] A. C. 355, P. G. ; and, as to the defence of imnlment personal 
iisk, see p. 479, post. 

(o) Weaver v. Ward (1616), Hob. 134 (a case of trespass, a foiiiori a 
defence to an action for negligence) ; Davis v. Saunders ( 1770), 2 (!hit. 639 ; 
Aston V. Heaven (1797), 2 Esp. 533 ; Wnkeman v. Robinson^ (1823), 1 Bing. 
213; Crofts v. Waterhouse (1825), 3 Bing. 319; Lack v. Seward (1829), 
4 C. & P". 1U6 ; Goodman v. Taylor (1832), 5 C. & P. 410; The Shannon 


{d) For note (d) see next page. 
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there has been no want of rare u'l tlio defenJanVa ]>art (^), and that Sect 4. 
tlie damage fnr wlu>h it k aon^ht to mako, liim lialtle waa not Inevitable 
miuKid l)y Ilia own aot ( ^ ). Accident' 

T)it^ inentablo iUMiiibnit, or Uio ju-f, of (Jod rt'liod ou innst i)(' (ho Act of God. 
nlT(iL‘ti VO cause of the oooui hmu'o couiidainod of if it is to atTord a 
defence {(i). cAiise, 

790. In onbu* to esfahlisli a doferiee, of inevil!il)Io aceidcuiL (//) 
the dofeiuliuit (/■) niiiat ('iihf'r siiow wliat ^^^la tlio (muso of (ho 
accident and tlia-t the result of that cause was inevitable (7.), or be ineviubie 
must show all ]>ossil)le ciuisi's, one or other of which produced tlie accident. 
elToct, a!ul ^\ith reoard to each of sucli possible causes lie must show 

that the result could not have been avoidi'd (/). 

791. Tlie deft'.nco ‘‘act of (lod (i//) has been bold to apply to When defence 

the case of the escaiie of water, stored without nedieenco in artificial “ ” 

^ applicable. 


flS42), I Win lbd> tlilJ ; Thr f^jinopd (IS.jO), 14 Jiir. 627 ; Thn 
Lindsnp (18711), \j 11. .1 I'. << , Ilofmt'a v. Mnlhcr (1875), ]j K 10 

I'^xch. 261 , v Dmi^lna (1880), 6 II. D. 145 ; Dougins v. Umy 

(1890), 27 Sc. L R. 687 ; Fairies v. Pouhon d* Son (1892), 8 t. L. K. 725, 
(\ A ; ROC also cases cited lu note (s), j) 467, ante. 

(d) Mchols V. Marsland (1876), 2 Ev. D. 1, C. xV., affirming: L R. 10 Ex:li. 
265; Fiver RVio- Commissioners v. Adamson (1877), 2 App. Cas 749, 
750; Clark v. (jla^qow Assuranee Co. (1854), 1 Mac<[. 668, H. L. ; Dixon 
V. Afelropohlan Jioaid of Works (1881), 7 Q. R. D. 418; Blyth v. /hr- 
winghiini Watenrotk's (1850), 11 Excli. 781 

(e) Burt V Virloiia (Irai mg Doek i^o. (1882), 47 L. T. 978, per Fjkld, ,T., 
at p. 381 ; Dixon v 'Metropolitan Board of Works (1881 ), 7 H. J). 418 ; 
The Williani J/indsay, supra; The Dnlannia, [1905) P. 9S. If tlievo is 
such want of care that an ordiuaiy ocourreiico -vvould have caused itijun. 
the fact that the oeciinence causing ths' injury was e.xtTaorduiaiy is not 
a defonco (Siegglcs v. Hew Jtirer Co. (1805), 19 W. R 419) 

(/) Dixon V. Metropolitan Board of Works, swpm (where defendant’s act 
in opening a sew(T gate was tlie iiinnediato cause of the accident) ; Davis 
V (jrfrrcW ( 1890), 6 Ring. 716 ; Siordet x. //u/^(1828), 4 Ring. 607 (severe 
Irost caused steam ])ij»e to burst, ihi‘ boiler having been negligently lelt 
eold all night when full); Hall v. Feandey (1842), 3 Q. B. 919; Niiro- 
Fhosphale and Odtm's (Jhemieal Manure Co. v. London and St. KatharmCs 
Docks Co. (1878), 9 Ch. 1). 509; compare Great Western Fail. Co. v. Davies 
(1879), 39 L. T. 475 ; Smith v. Shepherd (1795), Abbot on Shipping, 14th ed , 
p. 578 ; Wakeman v. Fobinson (1823), 1 Ring. 213. If all that the 
defendant does is done to proU'ct his land from an extraordinary 
occurrence he is not liable (Greyveiistcyn y. lialUnght [1911] A. C. 355, 
P. C.). 

(g) See cases cited in note (f)» P 470, post ; compare Hieholsv. Marsland, 
supra. As to effective cause, see pp. 378 et seq,, ante. , * 

{h) As to wliat must be proved to make out a delencc of act of God, see 
title Contract, Vol. VII., p. 428, 

(i) As to the burden oi proof, see The Alerchant Prince ^ [1892] P. 179, 
0. A. 

(k) l.e., as defined p. 467, ante. 

(l) The Merchant Prince, supra, per Fry, L.J., at p 189. In Burns v. 
Cork and Bandon Fail. ('O. (1863), 13 I. C. L. R. 549, the conrtheld on 
demurrer that this defonco was not made out on the part of carriers by 
showing that the accident was due to a defective crank-pin which, 
although examined by the defendants, was supplied by other persons 
about wlioso care or skill iu the selection of the crank-pin there was no 
averment in the plea demurred to. 

V) “ nemini facit injuriam ’* (2 Bl. Com. 122). For eaily 
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Negugenc*. 


SWT. 4. 

Inevitable 
Accident - 
Act of (jod. 


When defence 
“ inevitable 
accident ” 
applicable. 


lakes, which hnr&t the banks owing to swelliug of the volume of 
water properly there by flood water caused l‘y an extraordinary 
rainfall (u) ; and while the defence of inevitable accident does ntffc 
apply to the escape of things likely to be dangerous if they escape, 
brought on land for purposes other than those connected with the 
natural user thereof (e), yet it may ap])ly in circumstances where it 
is inevitable that risks sliould be incurred, as in conducting traffic 
by land or sea, where it is reasonable to infer that tlie plaintiff takes 
the risk of inevitable accident on himself (p), 

792 . The defence of “inevitable accident” has been held to he 
established wdiere a bystander was injured by a ball slipping from 
the chain of a crane (q), or by a blow from a fll(‘dge hammer where 
the striker missed his aim(r); or whcTo the injury arose, on a 
highway on land, from an unforeseen cause such as sudden and 
unavoidable fright of horses (s), or, at sea, fr(»m a cause which the 
defendant could not possibly prevent l)y the exercise of ordinary 
care, caution and skill (0- 


instances of the application of the principle, see Tiio Book of Assizes, 22 Ass. 
41 ; Y. B. 40 Edw. 3, 5, pi. 11 ; Mouse's (1609), 12 Co. Hep. 63 (goods 
jettisoned bj' a carrier to save a barge) ; Keighley's Case (1610), 10 Co. Kep. 
139 a, 140 (damage caused by sea water) ; Bird y. Astock (1615), 2 Bulst. 
280 (where a carrier was held excused). 

(«) Nichols V. Marsland (1876), 2 Kx. D. 1, C. A. ; Thomas y» Birmingham 
Canal (Jo. (1879), 49 L. J. (Q. B.) 851. 

(o) Chalmers v. Dixon (1876), 13 Sc. L. R. 299. 

Ip) Fletcher v. Eylands (1866), L. R 1 Exch. 265, per Lord Blackburn, 
at p, 286 : affirmed suh nom. Hylands v. Fletcher (1868), L. R 3 H. L. 330 ; 
compare Smith v. London and South Western Bail. Co. (1870), L. R. 6 C. P. 
14 ; see, generally, p. 364, ante, and see p. 476, post. 

{q) Fawkes v. Foulson & Son (1892), 8 T. L. R. 725, C. A., where Dr. 
Lushington’s definition of inevitable accident (see The Virgil (1843), 2 
Wm. Rob. 201, 205; adopted m T/ie Jilarpesia (1872), L. R. 4 P. C. 212) 
vtas applied. 

(r) Douglas v. Gray (1890), 27 Sc. L. R. 687. 

is) Aston V. Heaven (1797), 2 Esp. 533; Crofts v. Waterhouse (1825), 
3 Bing. 319 ; Goodman v. Tayhr (1832), 5 C. & P. 410 ; Holmes v. Mather 
(1875), L. R. 10 Exch. 261 ; JUanzoni v. Douglas (1880)» 6 Q. B. D. 145. 

{t) The AlarpesUit supra ; The Shannon (1842), 1 Wm. Rob- 463 
(darkness) ; The Buckhursi (1881), 6 P. D. 153 (where in consequence of 
a ship being blown from its mooring in a gale the rudder became 
damaged and the ship unmanageable) ; Lack v. Seward (1829), 4 C. dtP. 
106 (tides or current); The Boucau, [1909] P. 163; Davis v. Saun^rs 
(1770), 2 ‘Chit. 639 ; The William Lindsay (1873), L. R. 6 P. C. 338 
(defective buoy)! The London (1863), 1 Mar. L. C. 398 (cable parting) ; 
compare S.S. Toward (Owners) v. S.S. Turkisian (Owners) (1885), 
13 R. (Ct. of Sess.) 342. In Mackenzie v. Stornoway Pier and 
Harbour Commission, [1907] S. C. 436, there Was no blame imputable 
to defendants, while in S.S. Fulwood v. Dumfries Harbour Commis- 
sio'ners, [1907] S. C. 466, the defendants had failed to keep the berth safe; 
See also The Aimo (1873), 2 Asp. M. L. C. 96 (prior collision) ; The 
Peerless (1860), Lush. 30 (where the chain caught in the windlass) ; 
The Virgo (1876), 3 Asp. M. L. C. 285 (steerage gear breaking); compare 
The Mqrchamt Prince, [1892] P. 179, C. A. ; and The Turret Court (1000), 
69 L. J. (p.) 117 (steam steering gear jammed; collision held not due to 
inevitable accident since band steering gear might have been in readiness 
for use) ; The CaUertm (1912); Times, 26th March ; The Julia (1861), Lu^h. 
224, also reported a« Bland v. Boss (1860), 14 Moo. P. C. C. 210 (effect ol 
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Sub-Sect. Z,—A'p^icatim of the Defence to Duties Imposed hy Statute] Sect. L 

793. The defence may apply in the case of a failure to fulfil an 

hbligation created by statute (a). Whether it does apply or not r*? 
depends on the construction of the particular statute (6). In the ^ 

case of a statute creating a duty and requiring the performance of Application 
it, or rendering the person liable for the non-performance of it, or construction 
for the consequences of such non-performance, the defence is as of statute. 

a rule no excuse (c). It is, however, generally otherwise if the 
statute merely refers to and confirms a duty already existing at 
common law and declares to whom it shall attach (d). 

Sect. Independent Contractor, 

794. Where an act, wiiich causes injury to another and is When 
actionable on the ground of a failure to use x)roper care, is com- liability may 
mitted in the performance of a contract or of some term of a contract, ^ndcpe^mt 
that fact does not of itself render liable the person for whose contractor 
benefit the contract enures (<'). If the performance of the contract 

or of the particular term of it (/) does not, and in the natural course 
of things will not, involve or result in any particular duty, such as 
a duty towards an individual or class to use 2 )roper care to protect 
him or them from danger (//),and the performance is undertaken by 
aiiindi'peiulent contractor (//), who acts as such and not as a servant 


inevitable accident causti of collision with lug and tow) ; and see tille 
Shipping and Navigation. 

(rt) For tlie consideration of the apidication to cases of obligation 
created by contract express or implied, see titles Contract, Vol. YIL, 
p. 431 ; {Shipping and Nwigation. 

(b) Btver Wear i'ommiseioners v. Adamson (1877), 2 App. Cas. 743; 
compare He Bivlimond Gas Co. and Richmond (Surrey) Corporation, f 1893] 

I Q. B. 56 ; and, as to construction of statutes generally, see title 
Statutes. 

(c) River Wear Comm is fa oners v. Adamsom, supra, at p. 750. 

(d) find , at. p. 766 Thus, where a statute required an appellant to 
quarter sessions to serve a notice on the respondent, it was held that the 
death of the latter dispensed with the necessity for serving the notice 
(R V Leteeslerskire Justices (1850), 15 Q. B. 88). 

(e) See titles JUuLDiNG Oontkactp, Engineer.^ and Architects, 
Vol. Ill , p. 316; Torts. 

(/) Padbury v. Holliday and Greenwood (1912), Times, 17t.h February 
(action discontinued against specified sub-contractor and successful against 
iu*inci])al oontiuctor). 

ig) See titles Higiiwat.s, Streets, and Bridges, Vol. XVI., p. 136; 
Master and Servant, Vol XX, pp. 264, 265; and p. 474,* 

(h) As to the position ot an independent contraiTor. see titles Agenct, 
Vol. I ,pp. 147, 148; Highways, Streets, and Bridges, Vol. XVI., p. 136; 
Master and Servant, Vol. XX., pp 264; Tort. The real test for some 
piirimses, as pointed out by CobERiDOE, J.,in Mdligan v. Wedge (1840), 12 
Ad. & El. 737, at p. 742, is “to ascertain the relation between the party 
<‘liargcd and the party actually doing the injury Unless the relation of 
master and servant exist between them the act of the one creates no liability 
in the other.” A contractor is, therefore, said to be independent when ho is 
recognised as exercising a distinct calling (j!r?7?iqo a v. Wedge, supra), and is 
subject to no control by the employer (Quunmn v. Barweft (1840),6M. & W. 
499 ; Reedie v. London and North Western Rail Co. (1849), 4 Eich. 244 ; 
Martin V. Tem-perky (1843). 4 ij. B. 298 ; Burgess v. Gray (1845), 1 C. B. 
878; Ovedon v. Fremaa (1852, 11 C. B. 867 ; Peachey v. Rowland (1853), 
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Sbct. b. or agent of the other party to the contract, the liability for a failure 
I&depen- to use proper care may attach to such independent contractor and 
dent not to such other party. But if such other party rc'tains in his own 
Contractor, hands the control over or interferes with such 2)erforinanc8, he may 
EfFccT^ also be responsible (0- 

controlling or 

interfering. 

13 0. B. 182 : Innocent v. Veto (1804), 4 F. & F. 8 ; l^carson v. Cox (1877), 
2 i\ F. ]) 309; .John^m v lAndsay, [1891] A. C. 371 ; v. Suneif 
CommeuIaJ Dock Vo. (1891), 8 T L. B 110, 0 A. It is somctimos doubtful 
^\li(‘thcr the peison doing the work for the em[)Ioyer is a coiitractor or a 
serv.'uit ; if ilie latler, Ihe master is liable, even lliougli the a<*t is only 
incidental to the employment (Ruddemron lO (U) v. ^milh (1SS9), 5 T, L. B 
417). P"or examples of this diiliculty, ^ee Jlufch/nson v. York, Xewntstle and 
Dcrwick Rail. Co. (1850), 5 Exeh 343; Sadler v //cn/ocA' (1855), 4 E. ik B. 
570 ; Wiggelt v. Ron (1850), Jl Exeh 832 ; Ahtoham v. Rei/nolds (1800), 5 
H & N. 143, Dlakev Thirst (1803), 2 11. & C 20; Warhuiton y. (heat 
Western Rail. Co. (1860), L. B. 2 Exeh. 30; Rourkc y White Moss 
Colliery ( o. (1877), 2 C. V .1). 205; Sicainson v. Xoilh Rastern Rail, Co. 
(1878), 3 Ex. I) 311 ; Jones v. Liverpool Corporation (1885), 14 Q B. I). 
890; Donovan y. Lainq Whaiion and Down ('oyislruciion Syndicate [ISW^] 
1 Q. B. 629, r. A. ; I^reston Corporation v. Jhornsiad, |1S98| A. C. 513; 
WaldocL y. Winjicld, 11901 1 2 K. B 590, A A servant does not 
become an independent eontiaetor merely by being given i>](‘C(‘work 
{Wigycit V. Fo.t, supra , Tucker v A.rhrUUje lliqhway Board (1888), 5 
L B 20; se<‘ title Mastku and l:<nnvANT,'VoL XX , p 68). 

[i) IVlietJnr or not eontrol is exeieised so as to render the empliiyer 
liaMe is a question of fact {Brady y Giles (1835), 1 Mood A B 494). The 
mere fact that aceitain amount ol pupei vision is exejcise<l (Am7<cv. London 
and Noilh Western Rail. Co (1849), 4 Exeli. 244; Cuihberlson v. (^arsons 
( 1852), ] 2 0. B. 304 (modified eontrol by mm vant of employee), or diiections 
given as to the work to be doniMiot amounting to din'otioiis as to the manner 
111 w'Jiieh it is t(> he done, will not as a rule give siieli eontiol to the ein- 
]»loyer (Si^el v South Eastern Rail Co. (1855), 16 (\ B 550, Bennett v. 
Castle (6 Sons (1898), 14 'J\ L B. 288, ( \ A ; eompare JJolliday v. .\af tonal 
Telephone Co., |1899J 2 Q B 392, (\ A ) ; nor does it mat, ter whether the 
agreement between the employer and the eontractor is in WTiting oi not 
{ihid.}. Jn the following eases it was held that, eontrol ivas reta.in(‘d by the 
employer: — M'Lanyhliii v Bn/or (1842), 4 lilan. iV C. 48 (defeiidaiili 
urging hirerl j>oslilions to <h» a wiongluJ .‘ict) : Bunjess v Gray (1845), 

1 0. 13. 578 (entire eontrol not abandoned over a (‘onlraetor employed to 
connect a house with a seivcr) ; Ruth v. Surrey Coinmcn lal Dock Co, 
supra (dock labourers unloading by pieeewfuk and employing other 
labourers themselves); (^mon Steamship Co, Lid. v. Clandqe, (I894J 
A. C. 185, F C. (contract ]uoviding lor retention of eontrol ol crew' 
assisting stevedore) ; Jones v. t^ndlard, [1898J 2 Q. B 505 (driver fobbed 
by the ow'ner of the vehicle, h<>rse, harness, and livery) ; Holliday y. 
Yaiional Telephone. Co , (1899J 2 Q 13. 392, A. (eontiaetor engaged on 
work jointly with defendants) ; Mdehnm v SI. Marylebone Boyouqh Coinml 
(1903), 1 L. (j. B. 412 (a driver, jol)b(‘d with horse to defend ants to drive 
water c, art, was entrusted with the key, of the defendants’ watercock) ; 
compare, however, Jones v. J.iverpool Corimiafion (1885), 14 Q. 13. D. 
890; Perkins v Stead (1007 )y 23 T, L. B. 433 (purchaser of a motorcar 
driven by vendors’ driver to a jilace arranged for delivery to the purchaser). 
On the other hand, cimtroi was held not to have been retained in Milligan 
V. Wedge. (1840) 12 Ad. &, El. 737 (licensed driver) ; compare MaHiii v. 
Temperley (1843), 4 Q, B. 298 (licensed waterman) ; Allen v. Haywaid 
(184o)> 7 Q. B. 900 (commissioners employing contractor to do drainage 
work) ;Jmiyhi v. Pox (1850), 5 Exeh. 721 (contractor, employed to build 
a bridge, conti acted for the uccliun oi a Si-afTold) ; Overton v. Freeman 
(1852), 11 C. B. 867 (sub cent i act by conLructors, employed to pave 
streets, for doing a portion of the work, where there was no evidence that 
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7?)5. Tims a principal is nofc liable for dainn^e resulting; from 
Min casual or collateral (/r) nn^dinrn]icn of an indnpcndent ••oiiLractor, 
or of the latter B servanls (/), while doing the woik cunli acted to be 
don(3(/i/). 

796 Where a pe,rson nuiploys anotluT to do work which d(H‘H, 
or ill the natural course of things Avill, involve or n^siiU in a duty 


(M>ntraci.<)rs wen* picscnt (lio'chiii: or s^jiiiclionint^ ilio act, curnphiiri(‘d 
of) : J*earheu v L'owJand (ISo.'i), r. !'» IRJ (sol) contractor cniployf'cl to 
fill in iliaiu and cjiriy :i\\ay icIukc) ; datffordv. Mrholh (isr>4), \) KvWi 702 
(<'on1ra(*.t()T's sciv;ui<.s. in hmldiiij^ lor the dclcndants, nculii'cntly and 
iiniU'ccssaMly daniai>c,(l Uic plaint ill’s house) ; liiown v. Airnuqlon 
Sfununiq t'o. (iSOo), l> II 511 (coiii|M‘t.cnt ilcik o1 works cnifdoycd to 

supenntond cont ractor’s nnui) ; Munaq v. (Uinu‘ (1S70), L. R. fi < l\ 24 
(s]ni>o\vncr oinployinj? slcv(‘doic licld not ics])onHiblo to one ol the 
latl<*r’s nn*n wheae the t-icvrdorc contiollcd his own men) ; *S7rc/ v. Sou/h 
bUihii'in Jiful. t'o (lsr)r)), let’ l> 550 (mastia hi icklayer cin|)loycd to do 
ceitain work under the orders ot the deliaidaiils’ smveyor, but not sulijoct 
to his directions as to tlie way in wliieli it was to bo done) ; Joiu's v. 
Lirrtpool i'oriunnlwn (18S5), 14 Q l> I>. 81)0; llvniudt v Oantk tt* 

1 1 81)8), 1 1 T. \j. K. 288, C A (cont ractor’s servants doinj: an act wuth the 
cniploytT’s porniission). ('oin])aro also tlic lollowin» cavses decided on the 
(piestion of common eni])loyincnt . . — rfohnson y. fAudmij rf* Vo, [18011 
A (\ u71 ; ('ameiori v. A^tjatroni, |]80,*1| A, .‘108; 3Ic<>nllum> v. Xorth 
lirilish Co (18015), 30 8c. \j. K 427 ; i<(tdkr v. JJenlocI: (1855), 4 
E tJv, 11. 570 : Marrow v. Flimlnj aiul Broughton Moor <*oal and Fire Jirivh 
Co , Lid , (1808 1 2 Q. 15. 588, 0. A : biwanitton v. North Eauitcrn Bail. Co, 
(1 878), 3 Ex. 1). 341; and see title M.vstkr am> Sekvam’, Vol. XX., 
jip 07, 133 

(/>') Nejili<?oncc is said to be casual or oollateial when it arises inciden- 
tally m the coursii of the performance of, and not directly liom, the act 
autiionsed, such as a workman leaving a tool or barrow in a road [ilok v. 
Silfnighoutne and Shecniciis Had Co. (1801), 6 11. & 488, per Pollock. 

(Mi., at ]) 407), or lotting a stone fall Irora a brid^re {Reedte v. London, and 
Xoiih R estern Bad. ('o. (1840), 4 Exch 244), or buildiiif? {Crawjord v. Jkti 
and Carmivhael (J8S7), 20 ]j. H Ir. 332) under construction (Bennif v. 
Wimbledon U than DiUnei Conned, flS09]2 Q. 11. 72, C. A., per A L. Saiitii, 
\i J., at- p 70). On the other hand, the iief^lisjeuce of the, contractor in 
ihe, following cases was held to be not casual — ^where a iduniher was 
(‘ri^a-ccd, on a hiizliAxa-y, in ooiinectini: telephone wire tubes, and had to use 
a benzoline laiiij) of w'liich the safety valve was known to bi‘ out of order 
and injury was caused to a ])assei-by owing to the lamp cxphxling 
{Ilollidag V. National Tekjdinne Co., [isOO] 2 (,j. B. 302, (' A.); whore 
heaps of soil due to excavation in a highway were negligently letfc 
unguarded {Bennif v. Wimbledon Crban Dktriet ('onneil, supra , comjiare 
Jfnrdaker v. Idle Distnet Conned, jlBOC] 1 (^. 11. 335, (.’. A. ; Bohinson v. 
Beaconsfield Crban District Counnl (1911), 27 T. Jj. K. 3 1 9 ; atliriiicd, 

1 1011] 2 (’ll. 188, C. A.) ; leaving the movable denick yr plathirm used 
lor winking at an electric tram standard so near the IniCvS as to injure a 
passenger on a tram {Maxwell y. British Thompson IJonslon (to., Ltd. 
(1002),' 18 T. L. K. 278. Butler v. Hunter (1862), 7 11. & X. 826 (neigh- 
bom ’s house injured by pulling down the defendant’s), which was eom- 
inontod on in Hughes v. Bereiral (1883), 8 App. (’as. 443, 447, is perhaps 
explainable on the ground that the injury arose, not Irom the act itself, but 
Irom tJie improper way m which it was done ; and see, further, titles 
IIujiiwAYS, Streets, and Bridges, Vol. XVI., i»p. 136, 137 ; Master 
AND Servant, Vol. XX., pp. 264, 265. 

(l) Quarman v. Burnett (1840), 6 M. & W. 499 ; Pearson v. (7oa>(1877), 

2 0. P. D. 369 ; Dalton v. Angus (1881), 6 App. Gas. 740, 829. 

(m) See Benny v. Witnbledon Urban District Council, supra, and see 
p.^476, post. 
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Nbguobncx. 


PBOT. 8. 
Indepen- 
dent 

Contractor. 


Work 

necessarily 

dangerous. 


towards a third party or towards the oomrnnnity, the employer 
cannot escape responsibility for the performance (>f that duty by 
employing someone else, however competent, to perform it, even 
though the person so employed is an inde[)endeijt contractor and 
has agreed to assume the whole responsibility (a). 

797. Thus an einployor cannot div(^st himself of liability in an 
action for negligence by reason of having employed an iiidepoiident 
contractor, where the work contracted to ho done is necessarily 
dangerous (e), or is from its nature likely to cause danger to others 
unless precautions are taken to prevent such danger ( p ) ; or where 


(n) JMion v. Angus (1881), 0 App. ("as. 740, 829, aj)]>roving Bower v. 

Beate (1876), 1 Q. K. I>. 321, and Qifarman v. Bitnielt (1840), 6 M &: W. 
499 ; Blalce v. Woolfs [1898] 2 Q. 426 (idiinibcr p.iaployed t(> repair oihtorn 
which in consequence of defective work overfiow<'<l and caused damage to 
neiglihonr) ; Milligan v. Wedge (1840), 12 Ad. & El. 737 : Eapson v. Cvbiit 
(1842), 9 M. & W. 710 ; Upion v. Greenlees (1865), 17 (\ B. 30, Wiixios, .1., 
at p. 71 ; Pickard v. 87ntth (1861), 10 i\ B. (\. s ) 470 ; Butler y. Hunter 
(1862), 7 H. & N. 826, as commented on in Hughes v. Percival (1883), 8 
App. Cas. 443 ; Kiddle v. Lovett (1886), 16 Q IE J) 606 ; Pearson v. Pox 
(1877), 2 C. P. IJ. 369 (builder) ; Odell v. i'levchtnd House, Ltd. (1910), 102 
L. T. 602; compare v. Metropolitan Pod. Po. (1871), L. R. 5 H. L. 

4,6, at p 61 (from which it appears that a man wdio, being under no 
obligation himself, employs others, in whose skill, as being experienced 
in the matter, reliance can reasonably bo placed, to do certain work is not 
bound to interfere irom time to time to see that the Avork is not being 
negligently done) ; and Palmer v. Bateman, [1908] 2 I. R. 393 (where the 
fact that a competent contractor was emydoyed to su])eivise periodically 
])rcmises adjoining a highway was thongbi to bo evidence that proper care 
was taken to see that the jiremises were safe) ; sec also Pohinson v. 
Beacoiisfield Rural Council, [1911] 2 fh 188, C. A. (sewage disposal). 

(o) JJolhdnjf V. National Telephone Po , [1899] 2 Q. B. 392, 0. A , per 
A. L. Smith, L. J , at p. 399 (dipping benzoline lamp into a cauldron of 
molten lead on highway) ; Black v. (Christchurch Finance To., [1894] A. C. 
48, P. P. (timber burning near adjoining property) ; Hughes v. Perewah 
supra (interfering with party w^all) ; compare Uardaker y. Jdle JHstrict 
Pouncil, [1896] 1 Q. B. 336, (\ A. In Lawrence v. Jenkins (1873), L. R. 8 
Q. B. 274, the defendant, who was hound to maintain the plaintitrs fence, 
allowed a third party to fell timber with the result that the fence was 
damaged, and in consequence the plaintiff’s cattle strayed and were 
injured : held that the defendant was bound to keep the fence up at his 
peril and was liable. 

{p) The Snark, [1900] P. 106, (E A. (raising a sunken barge in the Thames); 
Dalton V. Angus, supra ; Lem nitre v. Davu (1881), 19 ("h. D. 28 1 ; Hughes 
v. Percival, supra (building causing injury to neiglibour’s lioiise) ; Bower 
y. Peate, ^pra; Francis v. Cocke fell (1870), L. R. 5 (qj. B. 501 ; McGill v. 
Bowmem Co. (il890), 28 Sc. L. R. 144 ; Glass v. Pa isle g Race Committee 
(1902), 5 F. (Ct. of Sess.) 14 ; Brown y. Lewis (1896), ‘13 T. L. R. 455 
(duty incumbent on a building owner inviting public to a stand con- 
structed by a contractor) ; Pkkard v. f^mith, supra ; Reedie v. London 
and North Western Rail. Co. (1849), 4 Exch. 244. It appears that a duty to 
take precautions arises where the owner of property becomes aware of 
something on his premises, oven if that thing be there through the act of 
a stranger, which is a source of risk {Silverion v. Marriott (1888), 69 
L. T. 61 ; Tarry v. Ashton (1876), 1 Q. B. D. 315,* Palmer y, Bateman, 
supra , Hill v. Tottenham Urban District CotmeU (1898), 16 T. L. R. 
63 ; P^ny v. Wimbledon Urban District Council, [1899] 2 Q. B. 72, C. A, ; 
ShoreAitch Borough Council y. BwW(1904), 20 T, L. R. 254, H. L., affirming 
S. C. (1902), 19 T. Ij. R. 64, C. A. (interference with the structure o|a 
roadway). 
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the work contracted to be done is work which the principals 
were under a statutory obligation to perform ; or where the 
work contracted to be done is unlawftil (r) ; or where the injury 
complained of arises directly from doing the thing contracted to be 
done (a), as in the case of building operations which involve injury 
to the premises of another (/). 

The fact that the contractor is liable does not of itself free the 
principal from liability (a). 


(q) The reason being that a duty is imposed, cither expressly or impliedly, 
by such statutory authority, to see that everything reasonable is done 
to ensure the safety of the public (Orai/ v. rullen (1864), 5 B. dc S. 970) ; 
see the observations of Lord Chelmsford in Wilson v. Merry (1868;, L. R. 
1 Sc. & Div. App. 326, at p. 341 (where the reasoning on which the 
decision in Gray v. Pullen is based was disputed) ; see, liowever, Eollidny 
V. National Telephone Co., [1899J 2 Q. B. 392,0. A., per A. L. Smith, L..T,, 
atp. 400; Clements Y. Tyrone County Council, [1905] 2 1. R. 415; and com- 
pare Cattle V. StoeJiton Waterworks Co. (1875), L R. 10 Q. B. 453 ; Uole v. 
i^UHngbourne and Sheerness Pail. Co. (1861), 6 H. & N. 488 (defendants 
being authorised to build a bridge that would open, and their contractor 
having built one which failed to do so and obstructed plaintiffs’ vessel, the 
defendants were held liable) : compare Allen v. Hayward (1845), 7 Q. B. 
960 ; Hardaker Y. Idle District Council, [1896] 1 Q. B. 335, C. A. ; Hill v. 
Tottenham Urban District Council (1898), 15 T. L. R. 53, following Penny 
Y. Wimbledon JWhan District Council, [1898] 2 B. 212; and Shoreditch 
Borough Council v. P}ull (1904), 20 T. L. K. 254, 11. L. 

(r) Mils V. Shefield Gas Consumers Co. (1853), 2 E. &; B. 767 (the 
defendants, who bad no statutory power to break up streets, employed a 
contractor to open trenches and to fill them up after the* mains were laid : 
the plaintiff was injuicd by falling over a heap of rubbish left on the foot- 
way, and the defendants were held liable) ; compare Hole v. SiUingbourne 
and Shcerness Rail. Co , supra (where there was a failure to comply with 
the statutory duty), and Tilling (T.), Ltd. v. Dick Kerr ct Co., Lid , [1905] 
1 K. B. 563 (where the statutory powers were exceeded). In Paterson v. 
Lindsay (1885), 23 Sc. L. R. 180, it was said that blasting operations were 
illegal if not conducted with all precautions for the safety of persons on 
adjoining premises 

(s) Pickard v. Smith (1861), 10 0. B. (N. s.) 470; Whitclcy v. Pepper 
(1877), 2 Q. B‘. L>. 276 ; Gray v. Pullen, supra ; LemaitreY. Davis (1881j, 
19 (''ll. 1>. 281, applying Dalton y. Angus (1881), 6 App. Cas. 740 ; Hughes 
V. Vercival (1883), 8 A]>p. Cas. 413; Black v. Christchurch Finance (to., 
[1894] A, (\ 4S, P. C. ; eompure Daniel v. MetropolUan Rail. Co. (1871), 
L. R. 5 H. L. 45. 

(i) Lemaitre v. Haris, supra ; Hughes v. Perciral, supra ; Blake y. Thirst 
(1863), 2 11. 20, per Pollock, (IB., at p. 24 ; compare Pitts v. 

Kingslmdqe Highway Board (1871), 25 L. T. 195 (where the act com- 
idained of arose directly fiom the buildiug operations), \vith Cfawford v. 
Peel and Carmichael (1887), 20 L. R. Ir. 332 (where it wa^ collateral); 
see White v. Peio (1888), 58 L. T. 710. 

(a) Whiteley v Pepper, supra : eomparo Penny Y. Wimbledon Urban 
District (touneil, [1899] 2 (1. B. 72, C. A. The contractor cannot avail 
liiiiisclf of the jirofeciion atforded to his employer v\heii the latter is a 
public authority; see the Public Authorities Protection Act, 1893 (5G 57 

Viet. c. 61) ; Tilling (T.), Ltd. v. Dick Kerr db Co., lAd., supra). But ho 
may in some cases escape liability if he has meivly done or supplied 
the very thing coutractiMl for when the employer has failed to order 
the thing proper for the ]Miri)ose. Thus, in Campbell y. Morrison 
29 Sc. Ji. R. 251, where a sub -couti actor, in accordance with an order, 
supphed planks which were not strong on(>ugh for Uie purpose for which 
they were required, which was. to act as a gangway fur a ship, and the 
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Sect. 6.— Consent : Volenti Non Fit Tnjnria, 

798 . Where a plaintiff relies on tho breach of some duty to take 
care (^6), other than the diicct breach of a statutory (luty(c), owed 
by the defendant to liini, it is a good defence that the plaintiff 
consented to tliat breacdi of duty, or, knowing of it, voluntarily 
incurred the whole risk entailed by it(r/). In sucli a case the 
maxim “ lolenti non /it injnna" applies (^0. This defence is to be 
distinguished from tlui defence of contributory negligence, seeing 
that a iilaiiitilf may hav<i voluntarily exposed himsedf to the risk of 
being injured while exercising the utmost care {J ). 

799 . In order to establish the defence, the plaintiff must be 
shown not only to have perceived the existence of dangiir, for this 


plaintiff was injured by their etdlapsis it was held that as the siib-eoii- 
tractor s obligation wa^s only to satisfy tlic piincipal coiitiactor, and ho had 
done so, he was not answerable to the plaintiff ; compare lutrl v. Luhhovh\ 
[l!)e5] 1 K. B. 253,0. A. ^Vbere the employers are liable they may have 
a leinedy over against the coni ract or under the contract; and a defen- 
dant may, apart from any contract ol jnd(‘innity, have sucli a remedy 
against a conti actor whose negligence has icsullcd in the delendant being 
liable in damages to oihovA{('ilyof Bunnnqhdm l^ramways Co . Lid. v. Lau , 
2 K ib hf?5, when*, the pJaiiitiffN lessees ol tin* tramna>, recovered 
a sum which was jnoperly paid as c()mjM‘nsation to jiersons injured by an 
accident to a tram, derailed by the negligence of the eonti actors, who 
had undertaken \iith the ownojs, the corjmiation, to relay the tramway; 
the ground of the decision being that the jilaintiffs, as lessees, wtTO 
injured lu tluiir [iroprietary rights and in their light of passage along the. 
highway). For an example ol the contraelor escaping liability wlult* the 
employer \N as liable lor the. contractors act, see JIfoid (Lis Co. v. Jtford 
(Jihan Ihsinrt Couunl (1303), 67 J. P. 365 (wheic the act causing 
damage was dom* by the diii‘ction of the defendants and was negligently 
conceived, the direction given having been properly cairied out by the 
conti actor). 

(/>) Flic (lefiMice maybe available in other eas(*s, e g , Washborn v. liJach 
(1774), II Ea.st, 405, n, ; see title Tij:scvss, comjiaie v. Feddett, 
(1S72), L. B. 7 Ib 661 ; Andfrson v. OyiJtiiJndmcr (J8S0), 5 Q, B. 1). 
602, C. A. ; JUoh'e v. TFoe//, [1S‘J8J 2 (.y Jb 426, per WiiUiiiT, 
at p. 42, S 

(c) Baddidey v. (jianrille (Fnrl) (IS87), 10 ty B i). 423, approving 
diHa to this elTeiMi in Thomas v (^lonitninaine ( 1SS7), IS bb lb J). 685, C. A. , 
eomjiare Jirilton v. (imit Wif^lnn ('otion (jO. (1872), L. lb 7 Fxeh. 130; 
Clarke v. Holmes (18()2), 7 11 \ \ 037. 

(d) Thomus V. (^uiuietnioiut , per Bowk\, L.J., at p 606 ; approved 

in YarmoHih v. Fnmee (1887), 10 Q lb 1). 647, per J^i milk v, L.,f , at p. 650 , 
and 111 Sviithw iUtker [1,S!11) A. C. 325, 337 ; compare FoherUon 

V. t^imrosi d’ To (1000), 47 Se L. R. 147 

^e) 3'Jie doetiine oi this maxim does not ihqu'nd ui>oii the relationship 
ol emplour ami cmjiluyed {-.stM* title Mastku and ?^kkvant, VoI. AX . 
p 120); jL is ol geneial .ipplieation to all (Smilh v Baker d; Sons^ 
supra). File maxim ih “ re/ridi ” anil not “ Nc/ca//.” A man ma.y know 
ol a tlangei and be obliged to immr it (Thiusscll v. Handyside (1888), 
20 Q. lb I). 359 ; Thomas v. (^nariermaine, supra, per Bowen, at 
p. 606; Meinbeiy v. Gieai [rf.s/r/7i Had. Co. (1889), 14 Apj). (las. J79). 

{J) '^konias v (jaattermuine, buput^ per Bowen, J.i .1 , at p. 607 ; e.omparc 
Indtrotaur \ (I8li6), L It 2 <’ 1*. 31J; Woodley \. Mdropolitan 

A'aic. Co (JSV7;, 2 Fx. f' 'lOO. As to coni ninilory negligence, see 

pp. 445 ♦/ teij ante. • 
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alone would he insufficient ( 7 ), but also that he fully appreciated 
and voluntarily accepted the risk (i). The question whether 
4;he plaintiff’s accejitance of tlie risk was A'ohinlary is ^][enerally a 
question of fact; and the answi'r to it may be interred from his 
conduct in the surroundinp; circunistanceH(A). The inference may 
more readily bo drawn in cases where it is proved that the plaintiff 
knew of the dan^'or and coinpiehended it (/), as, for example, where 
Uie danger is appanuit, or proper warning is given of it (///)» 
there is nothing to show that ho was obliged to incur it(/<}, than in 


{q) TJtomaft v. Qnarlenname (1887), 18 Q. P. D CS5, C. A. ; Smith v. 
Baler iSc [1891 J A C H25. It is iKTOssary that tlio plaint hf should 
be riliown to have notice of the dan^t^r ; thus, where a tresp isaer was 
iujurc'd by a ( oneoal(‘(l danger of wliieli there was no notice given, 
maxim did nut apply {Jhnl UoUnoal (182S), 4 Ring 028; compare 
(hhonte v. London 'and Noitk }Vesieiu Bail, Co. (1888), 21 (i. li 1). 
220 ) 

(Jt) ThovKts V. Qnartermaine, supia. Th(‘. risk nui>t be such as can ho 
eom])n'liondeil by the. plaint itf in spite ot Ijord Issuer’s eommeiit m 
VarmoKth v P' ranee (1887), 19 Q. 1». 1>. 047, at p. 057, that this gives an 
advantage to a man ot slow comprehension {Sarah v. JUackburn (1850), 
4 C. & 1\ 297 ; Cotrlcji v. Sunderl'nid ('01 poralion (1801), 0 II. & N. 
505; compan' Jloii v \V tlla (1820), 3 B. tV Aid. 304; (Bles v. London 
Countq ('ouned (19(13), 2 L. (J U 320; Torrance v. Ilford V than Jhatnvt 
t'otineil (19U9), 25 T. L. R 355, ('' A), hi Cowlep v. Snndeilund 
Corpoioiion, supra, a dangeious drying machine nas provided by tho 
defendants in a ]>ublic -viasliliouse • tin* plauititT was injmcd while using 
It, and the defence was Indd not to he established, as t ho danger ivas not one 
likely to be iimlerstood by p(*rsons ol the class — tlie poor and the ignorant — 
tor whom the w ashhoiis(‘ w'as pro\ (dt d. In Gdes v London ( 'ountji ( 'ounciL 
supra, a cricketer was injured by a dangeious sign, one of many placed to 
mark olT diiTerent ciicket pitches: held, tliat it was an obvious danger 
which he could ai»preciate. It a])pears that tlic result would li.ive bc(‘U 
(liffcreiit had the ground been piovided for children ; compare II an old v. 

[1898] 2 Q. P 320 ; and consider p 373, ante 

(?) Wdliams v. Birminqhnm Batlerp and Melal Co , [1800] 2 Q. Ik 338, 
C. A, ; Dijnen v. Leach (1857), 20 L. J. (EX.) 221 ; Smith v. Bakei and 
Sons, supra: and see cases eit<‘d in note {k), infra. 

{k) There must, however, be a lindmg ot fact to ibis effect (Osborne v. 
London and Xorth Western Bad, Co. (1888), 21 P D 220, per Wills, .1., at 
pp. 223, 224. following the view ex])ressed in Yarmouth v Prance, supra, by 
Lord Esher, M.R., at p. 057 ; eompare Memben/y. (heat ircs/em AVn?. Co. 
(1887), 4 T. L U 50t, per Powen, h.J ,* at ]>. 505; Memberq v. 
Great Western Bad. Co (1889), 14 App. t\as, 179, pei hold IIalsiu'ky, 
at p. 180. 

(/) tSee Thomas v. (^hairlennaiyie, supra, per liuwrA, L.J., at j». 690; 
Bolch v. Smdh (1802), 7 il. A- A\ 730; Giles v. Loudon County Council, 
supra. 

(m) Sec cases cited in note (o), infiu : Ihttw. Wdh^, supra; Wtlliams 
V Cdouqh (1858), 311 A N.258; cumpare Deqyy. Midland Bail. (Jo. (1857), 
I II. ik N. 773; GnflUlis v. Loudon and St KalhaiinCs OotlsGo (1884), 
13 q. P. I). 259, (’ A. 

(n) Membeay v. Great Western Bad. (^ 0 . (1889), 14 App. Cas. 179, per 
Lord JlALsr.iJRY, at p. 185; Webster v. Brown (1892), 29 Sc. L. K. 031 
(where it was held that a person w ho had for some months knowingly used 
defective and dangerims dooisl.eps must take the consequence, s ol so 
doing); MePJvoy v. Waietfotd Steamship Co. (1880), 18L. K. Ir. 159 (where 
tlie plaintiff uniiceessiuily stood at a dangerous plaet^ when he could have 
worked e(|U4dly well ( Iscwdiere) ; Toi ranee v. Ilford Crbaii District Count d 
flOUff), 25 T. h. U. 355, C. A. (a carter saw aud had the oppoxlumty ol 
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cases where he had knowledge that there was danger but not full 
comprehension of its extent, or where, while taking an ordinary and 
reasonable course, he had not an adequate opportunity of electing, 
whether he would accept the risk or not (o). The defence is 
perhaps most frequently made use of in cases where the relationship 
of master and servant exists (p). 

800 . A person engaged in playing a lawful game (q) takes 
upon liimself the risks incident to being a player, and has no 
remedy by action for injuries received in the course of the game 
unless they be due to some unfair act or foul play (0- If the game 
is unlawful, tlje fact tliat the plaintiff was himself participating in 
an illegal act is a bar to his recovering damages in respect of any 
injury arising out of itu), but the more fact that the plaintiff con- 
sented to join in an illegal game does not necessarily debar him 
from recovering damages for injuries he received while playing it. 
Tlie circumstances may be such that the plaintiff can establish a 
cause of action against the defendant without any reference to tlie 
illegal transaction in which they were eiigagt^J, and that the dt'fen- 
dant, having on liim the burden of estal)lishing tlui consent of the 
plaintiff, may l)o unable to do so without at the same time establish- 
ing the illegal nature of the game, in winch case the consent is not 
available to him as a defence (a). 


appreciating the danger involved in <lriving over a road wliieh the defendant 
had covered with a large quantity of granite, yet drove on with the result 
that his horse was injured : held, that he elected to take th<*. risk) : in AhhoU 
V. Freeman 35 L. T. 783, the plaintiff stood wore he knew horses were 

tried by being trotted up and down and was injuiod by aliorse swerving 
when whipped : held that he could not recover; compare (J/mrrh v. 
A'pvleby (1888), 5 T. L. JI. 88 ; Fkipp v. Eastern Comities liod. Co (1853), 
1) Kxch. 223 ; Brooks v. Courtney (J861)), 20 L. T. 4‘10 ; Breslin v. Dublin 
United Tramway Co. (1011), 45 1. L. T. 220, C. A. 

(o) Clayards v. Dcihiclc (1848), 12 Q. B. 439; Thonwsony. yorth Eastern 
Bail. Co. (1800), 2 B. & S. 100 ; Osborne v. London ana Ncrth Western Bail. 
Co. (1888), 21 y. B. D. 220 (passenger using daiigonms stop.T at a station). 
Jn Winqv. London General divnibus Co.. Ltd, flOOO] 2 K. B. 0.52, C. A, 
Fletciibr Moulton, L. J., at p. 007, stated that the election by the j^amtiff 
to take the risk of travelling in a class ot vehich*, which* js in" certain 
circumstances likely to become imiiian age able, throws upon the plaintiff 
the burden of proving that tin* jiarticular vehicle is defect ive. 

(p) Questions then arise wrhctlicr the servant contracted to incur the 
risk; see tSrniUiy. Baker <b t^vns. |1891J A. 0. 32.5; compare Holmes v. 
Worthington (IHGl), 2 F. & J'\ .533; Wallace v. Culler MiUs (1892), 29 
Sc L. B. 78^ ; an^ see title Mastkk ani> Servant, Vol. XX., pp. 120, 131. 

{q) As to what constitutes a game, as being lawful or unlawful, see title 
Gaming and Wagbring, Vol. XV„ pp. 284 et seq. 

(r) Beid v Mitehell (188r)), 22 Sc. L. K. 7-18: Boulter v. Clerk (1747). 
Buffer, Nisi Prins, 10, coniines the. apphcatiori of the maxim to lawful 
games ; compare Matthew v. OIfnton (1093), (k>mb. 218 : see A*, v. Latmer 
(1880,) 17 q. B. 1>. 359; B v, rV/tc// (1882), 8 Q. B. 1). 534; compare 
iLtanley v. Powell, L1891J 1 Q. B. 86 ; and as to persons, not playing, who 
are injured when a game is lu progress, see Ward v. Abraham (1910), 47 
^0. L. R. 252; and see pp. 395 et seq., ante; and title Trespass. 

(«) See titles Kquitv, Vol. XU I., p. 73; Gaming and Wagering, 
Vol. XV., p. 271. 

(w) If a man license another to beat him such a lictuce is void because 
it U against the pt^ace {BouU.r v. Clerk, suprul * 
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Sect. 7. — Iviimnent Personal lUsk, 

• 801. It is a defence to an action for nefijlij^ence that the defendant 
did the act complained of in an emergency, in response to his 
instinct for self-preservation (h), provided that his action xvas what 
a reasonable man might well liave done under the circumstances (c). 
Thus no Idame is attached to a jierson who, w’hon a lighted S((uib is 
thrown at him, throws it away and inflicts damages on another {d ) ; 
nor to a pin-son who loses his presence of mind i)y reason of some 
wrongful act of another (c); nor to a who is forced by 

another’s negligence to clioose one of two evils and who acts 
reasonably and lionesily in adopting a course hedieved to be the 
lesser of the two evils ( 7 ). 

Si'X'X. H.- Iidiance o)i OiIkth. 

802. The duty owed hy the defendant to the plaintiff, whether it 
arose from contract (f/) or from statutory provisions (/i), may be a 
duty to employ competent persons to do the class of acts out of 
which the injury arose (i) without any correlative duty to insure 
that the persons so employed wnll use that degree of care and 
skill whicli a person competent to do such acts might reasonably 
he expected to use ( h ). In such a case, if a reasonably competent 


{b) The Khrdire (J880), 5 App. (Ja'i. 870; Scoti y. Sliepheid I 

Sinith, L. C, nth cd., 464; 3 403: compare ilolmen \, Mniher 

(187.5), L. K. JO Kxch. 201 ; cornpiue Oibboiifi v. Pepper (1095), 4 Mod. 
Rep 404. In IJall v. Fearnlep (1842), 3 Q. R. 019, Wightman, J., at 
p. 922, explained that Wakeman v. liobim^on (18215), I Bing 21 3, laid down 
that an iuvoluntaiy act might be a defence 011 the general issue 

(c) Jones V. Ihpce (1816), I Stark. 493 ; approved in Wihon v. yeicport 
J)ock Co. (1800), L R. 1 Exch. 177, per Martin, B , at p. 187 ; compare 
R. V. Viiis (1842), (.'ar. M 284 (where it was said that it is murder, 
though th(‘ deceased has voluntarily jumped iiil.o a river, il' he has risked 
lhat as the only escape from a violent man; see Adorns v. Lancashiie 
and Yotlcshire Rad. To. (1869), L. R. 4(1. P. 730, per Buktt, if . at p. 744; 
The City of fAnexiln (1889), 15 P. D. 15, C. A.; The Industne, [1894J 
P. 58, C. A ) ; and see p. 300, atde. 

{d) Heoit V. Shepherd, suptu. 

(c) Jones V. Boyce, saput ; WooUey v, Scovell (1828), 3 Man. & Ry. 
(k. b.) 105; The Khedive, supra (M'hcre, however, the common law rule 
stated was lield not to apply, seeing that under the Merchant Shipping 
Acts a law w^as iramt'd to meet the very emergency that arose) ; com- 
pare Wakeuian v. Robinson, supia (where a driver who pulled* the wrong 
rein in an emeigcney was under the particular cftcumstances held 
liable). 

if) The Highland Lodi (1912), 28 T. L. R. 213, II. L. ; and see note (r), 
p. 367, ante. 

( 0 ) Hall V. Lees, [1904] 2 K. B. 602, 0. A. 

(h) As to the responsibility of a master or shijiowiicr for the negligence 
of a qualified pilot where the latter’s employment is compulsory, see the 
Merchant Shipping Act, 1894 (57 & 68 Viet. c. 60), s. 683 ; and title 
Shipping AND Navigation. 

(1) Thus the duty of a hirer of a horse which hecuines ill may only to 
call in a veterinary surgeon, and if so he is not answerable for the 
medicines the surgeon may administer (Dean v. Keate (1811), 3 Camp. 4; 
aise ibid,, per Lord Ellenborough). 

(k) Ibid, . Evans v. Liverpool Corporatimt, [1906] 1 K, B. 160 ; Hillyer 
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man in oniplnyml l>y Uio (h^fendaiit and !?> no^ligoiit, tlio defendant 
is not rcsponsildo 0). 

803. Much a doff'nco nia-y ho availaldo wliero llio o.ircuinsLances 
are sucli as to cjist no dutv to talio <‘are on tlie dofondfint (/>?), as in 
tho ease of a ileiiier in .i^oods, hnii^ht fi om a inamifaetnnir of repute, 
when therti is no implied warranty and nothing in the eondition of 
the j^oods to ])iit tlie (h*jih'r on liis j;uard(/0. or where the defen- 
dant lias been relieved of a duty to take care hy some agreed 
provision, as whore ])lant. or tackle is to ho siijiplied to ti e ajijiroval 
of certain ]»ersons, and the iei|mietl a]>])j*oViil liaving l)(‘en olitained, 
Ihose, supplying the ]»l!Uit me, tiie. fiom liiihihty if it fails ni the 
piirfiose for winch it has hem so approved 


V (inrernorfi of St. l!a)(holomrir\ Hospital, IIOOD] 2 K. 15 S-O, A. : 
titlch Master am) Servant, Vol XX , p 206, Tioto (m) ; AIehk i\e and 
rUAKMACY, Vol X\.,p. 

{1) Hall V, Lrex. 1 2 K. B. 002, (\ A (where Iho ilnt.y of Uie <leteii- 

daiits, who were (he comiiiittee of ni asNoeiulion winch Iroiii ]diilanthro]uc 
motives supplied skilled inirsos to ]M rs(ms ti(‘ediiig llitMii, was stated to he 
to find and siipjily muses in selecting whom they had enijiloyed all 
reasonable earo and skill in order (n laisiire their being eomp«*tent and 
efiicient) ; compare* [jw'vrw Poniiipruld V iba^i JJisinct (^ounvtl (1011), r>6 
Sol Jo. 32, IJ. L (where a tiamear driver, going cautiously past an 
obstiiietion, was diiected by a person in chaige ol the ohst ruction, who 
was better able to see than the dnver, to proceed and damage resulted) 
As to when time Ir'niius to run in such a ease, sci; tith‘ Limitation of 
Actions, Vol XIX , p 51 

(m) Daniel Metropohlan LAnh Co. (1871), L. B. 5 H. L 45; comparo 
Palmer v. Bateman, [100S| 2 I. li. 303; see lude (a), p 47L aide; 
^f'JnulUf V. Fimrose ^^07), 34 Sc Jj H 334, where the seivant of the 
defendant, a contractor, was injured because at a <lefeeti\e staircasi‘ 
erected by another contractor: held, no duty upon the defendant; 
siinilarly in Dahiel v. Ohbonie (1857), 20 Diml. (("t. ol Sess ) ,55, a 
deieiidant wdio sold poison in mistake for iiiedieine was held not liable, as 
he agioed to procure it fioin elsewhere ; eornjiare Thomas v. Wineheslrr 
(18.52), 0 New York Bep. 307 (where on ap]>(‘al it was held that the 
iiianufaeturer of a diug who labels as huimless what in fact is a deadly 
drug is liable to anyone wdio suhsocpiently is injured in eonsequenee : the 
intermediate sellers were found l>y the jury to b<* guilty of no negligence, and 
the Court of Appeals did ii<d decide whether this was correct or not) , but 
see Heaven v Pender (1883), 1 1 Q. B. 1). 503. (’. A., per Hrett, M B., at 
p 514. An independent duty aiisi's wliere there is an invitation to tlie 
plaintiff (see pp. 388 et seg., wnle), even although in the ease of directive 
]ironiisc8 someone else owes a duty to keep safe the ^lartieular part in 
respect of which complaint is made (The Bearn, f 11)00] B. 48, (\ A. ; The 
Moorcock (1889), H B. I>- 64, B A. ; eojujiaiv Fdinnds v. IJnIcheon (1889), 
26 Sc. L. R. 550) 

(a) Gordon v. MGIardy (1903), 41 Sc. Ij. It. 129; Dahiel v. Osborne, 
supra . and see jip. 407, 408, ante 

(o) Wood <ft Co. V. Machay (1906), 43 Sc. L. B. 458; McGill v. 
Bowman (1890), 28 Sc. L. B, 144; compare Kiddle v. Livett (1885), 16 
(c^. B. D. 605; CampheU v. Mon'o^on (1891), 29 Sc. L. B. 251 ; Gramh v. 
i'ahdonian Rail. Co, (1892), 29 Se L. B 860. In Burns v. Cork andBandon 
Rail Co. (J863), 13 I. C. L, B. .543, it w’as held that carriers, for whom the 
standard of care was high, and who purcliased their rolling stock from 
maiiufacTurcrs, are responsible for defects in that stock due to the negli- 
gence of those from whom they purchase ; see SJuirp v. Grey (1833), 9 
Bing. 467, per Aldekson, J , at p, 459 ; and sec, generally, title CARRiEESk, 
Vol IV., pp. 44, 45. 
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Part X.— Damages. 

Sect. J.- In GeneraL 

804. In order to entitle a plaintiff to maintain an action for 
negligence he must have suffered some temporal loss or injury (p) 
which must he directly due to the act complained of (7). In order 
to compensate him for such loss, damages are awarded him, and 
these should, as nearly as possilde, place him in the same position 
as that in which he would have been but for the injury or wrong 
sustained (a), provided tliat the injuries for which compensation is 
sought are such as in the ordinary course of things result from 
the act complained of (/>). Conversely a defendant is liable for all 
the consequences of his negligent act provided they directly and 
naturally flow from that act(c). 

805. The principle that damages will be given for the con- 
sequences naturally and probably flowing from a proved act of 
negligence is of equal application whether the act constitutes or 
involves a breach of contract or not, but some difference may arise 
in estimating the measure of damages (d). Wliere there is a breach 


ip) WUliams v. Ilorland (1824), 2 B, & 0. 910; approved in Brunsden v. 
Uumphreif (1884), 14 Q. B. D. 141, 0. A., per Bowen, L.J., p. 160. 
Where the defeiidanta Lad been negligent, but the plaintiffs had suffered 
no damage, the defondants were hold entitled to the costs of the action 
{Cole and Others v. Christy^ Manson and Woods (1910), 26 T. L. 11. 469). 
As to the possibility of recovering nominal damages, see The Medinna, 
[lOOOJ A. 0. 113, per Lord IIalsburt, L.C., at p. 117 ; Columbus Co. 
V. Clowes, [1903] 1 K. B. 244. 

(a) Bemorquaqe d lleUce iSoci^ti Anonyme de) v. Bennetts, [1911] 1 K. B. 
243; and see p. 378, ante. 

[а) rhillips V. Lovdon and South Western Bail. Co. (1879), 5 Q. B. D. 
78, C. A. ; 6 C. P. D. 280, C, A. ; see Livingstone v. Bawyaids Coal Co. 
(1880), 5 App. Cas. 26, per Lord Blaukbukn, at p. 39; compare 
Dreyfus v. Beruvian Guano Co. (1889), 42 Ch. D. 66 ; affirmed 43 Ch. D. 316, 
C. A., but vaiied [1802] A. C. 1 66. In estimating prospective loss of income 
it is right to 1 ake all circumstances, such as the accidents of life, into 
account (Bowley v. London and }iiorth Western Bail. Co. (1873), L. R. 8 
Kxch. 221; Johnston v. Great Western Bail. Co., [1904] 2 K. B. 250, 

O, A.). 

(б) The Argeniino (1889), 14 App. Cas. 519 ; The Xotiing Bill j(1884), 9 

P. D. 105, C. A., applying as far as possible the rule in fladtey v. Baxen- 
dale (1854), 9 Excli. 341 ; compare American Braided Wire Co. v. Thomson 
(1890), 44 Ch. D. 274, 280, C. A. ; see p. 378, ante. 

(c) The Argeniino, supra ; The Boiling Hill, supra ; compare Scott v. 
Shepherd {111 'd), 3 Wils. 403; 1 Smith, L. C,, 11th ed., p. 454 ; Bigby v. 
Hewitt (1850), 5 Kxch. 240, 2 >er Pollock, B., at p. 243 ; Sharpe v. Powell 
(1872), L. R. 7 C. P. 253 ; compare Caffrey v. Darby (1801), 6 Ves. 488; 
Byrne v. Wilson (1862), 15 1. C. L. R. 332; Smith v. London amd South 
Western Bail. Co. (1870), L. R. 6 C. P. 14 ; The George and Richard (1871), 
L. R. 3 A. & E. 466 ; De la Bere v. Pearson, Lid., [1907] 1 K. B. 483. 

(d) The B owing Hill, supra, per Bkett, M.R., at p. 113, citing Mayno 
on Damages, 3rd ed., p. 39 ; Cassahoglou v. Gibb (1883), 11 Q. B. I). 797, 
0. A. ; The Argeniino (1888), 13 P. D. 191, C. A., per Bowen, L.J., at 
p. »01 ; Cobh V. Great Western Rail. Co., [1893] 1 Q. B. 459, C. A., per 
Bowen, L.J., at p. 464; Sabesen v. l^ordstjerrian, 1*905] A. 0. 302; 

H.n,— XXL K 
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of a duty which arises out of a contract, the measure of damages* 
whether they are to be arrived at either on the basis of an express 
provision in the contract or on the basis of what may reasonably lie 
supposed to have been in the minds of the parties when the contract 
was made, may Ijo susceptible of more precise calculation than where 
the duty does not so arise (e). ^ 

Where the duty does not arise out of a contract, the measure of 
damages, in any action which can be maintained (/) for the breach 
of it, may involve the consideration of all the actual consequences 
of the proved act of negligence, which have been ascertained and 
determined (^^/) to be natural (//), whether they might reasonably be 
supposed to have been, at the time of the negligent act or omission, 
wiLhin the contemplation of the negligent person, or not (h). 

806 . In an action for negligence those damages are called 
** general damages ” which follow in the ordinary course, naturally 
and directly, from the act or omission complained of, or which 
the law will assume to flow from sneli act or omission. They may 
include damages on which an exact money value cannot be placed 
or supported by direct proof (i). 

Those damages which are not presumed by law to bo tlio direct, 
natural or probalile consequence of tlie act or omission complained 
of, hut wljicli do ill fact result in the circumstances of the particular 
case from such act or omission so as to be capable of being 
recovered in addition to the “general damages,” are called “special 
damages ” (Jc). 

Special damages must he claimed specially and proved strictly. 
When so claimed and proved, they may he recovered if they in fact 
resulted from the negligent act or omission complained of, not- 
withstanding that they were not wdthin the contemplation of the 
parties to the action (/}. 


Simms Bruhs AUie Bolag v. Hutchison, [1905] A. C. 516, per Lord Mac- 
NAGHTExV, at p. 525. 

(e) Hadley v. Baxendale (1854), 9 Kxoli. 341 ; see title Damages, 
Vol. X., pp. 313 et seq, 

(/) If the consequences are such tliat they could not, by any amount of 
care and forethought reasonably to be expected, have been foreseen, the 
action only is maintainable if the duty to guard against the injury was 
an absolute one; see pp. 37 L 372, 405, 406, 468, ante. 

(g) Consequences which arc due to an altogether foreigi and independent 
cause may bo determined not to be material (Isitt v. Hailway Fassengers 
Assurance Go. (11889), 22 Q. H. 1). 504, per Wills, .L, at p. 512). 

(h) Smith V. Lon^n and South Western Rail. Go. (1870), L. R. 6 C. P- 
1 4 ; Stroms Bruks Aktie Bolag v. Hutchison, supra, per Lord Macnaghten, 
at p. 526 ; Ilalestrap v. Gregoty, [1895] 1 Q. B. 661. 

(i) See title Damages, Vol. X., pp. 303, 308 et seq. ; M'Laurin v. North 
British Rail Co. (1892), 29 Sc.L. R. 291; The Mediana, [1900] A. C. 113, 
117. Particulars maybe ordered of a specific loss claimed {Watson v. 
North Metropolitan Tramways Co. (1880), 3 T. L. R. 273) ; but not of the 
amount claimed for general damages (London and Northern Bank v. Newnes 
(Gemg^), Ltd.. (1900), 16 T. L. R. 433, C. A.). 

/fc) See title Damages, Vol. X., p. 304; and Stroms Bruks Aktie Bolag 
V. Hutchison, supra, at p. 526. 

(1) See title Damages, VuL X„ p. 304 ; Raicliffe v. Evans, [1892] 2 B* 
624. C. A , per Bowen, L.J., at p. 528. 
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807. Where personal injury results from a negligent act, f](eneral 
damag(3S are given for bodily pain and sulfering (/a), injniy to 
fiealth (a), and for personal inconvenience (<>). Such dainagos 
cannot be a perfect com])ensati(>n, but must be arrived at })y a 
reasonable consideration of the circumstances of the idaintilf and 
by making allowances for the ordinary chances of life(p). In 
addition, 8])e(u'al damage may be recovered for pt^cuniary loss 
sustained (ry), whether it be for expenses i)roperly incurred in 
medical or nursing attendance, or for loss of earnings in the 
plaintiffs ordinary avocation (r/) which he lias been prevented from 
earning owing to his injuries, and in respect of the time during 
which he will he likely to remain unabUj to earn tliem(a), or in 
respect of his incapacity to earn an increasing income in future (b), 
or for any other loss or injury actually suffered wliicli follows in 
the ordinary course of things from the negligent act(c). 

808. Wliere an act is complained of as negligent, there may be 
accompanying circumstances wdiich tend to aggravate the damages 
beyond llie actual pecuniary loss sustained (d). Circumstances 
relied on in aggravation of damages should be pleaded (c). 


(m) FhillipfiY. London and South WeUern Jiail. Oo. (1879), 5 Q. B. D. 78, 
C. A. ; 5 (J. P. D. 280, C. A. ; and see note (c), m/m. As to remoteness 
of damaj>e, see p}». 486 et post. 

(n) The Greta Uolme, [1897] A. C. 596, per Loid IIalsbuuy, L.C., at 
p. 601 ; t'air v. London and Isorth Western Hail. Vo. (1869), 21 L. T. 326 
(personal injury may involve damages tor physical incax>acity to enjoy 
life). 

(o) Ilohhs V. London and South Western Bail. Co. (1875), L. R. 10 Q. B. 
Ill, which was adversely commented oil in McMahon v Field (1881), 
7 Q. B. D. 591, C. A., because of the application of the principle laid down 
to the particular lacts ; compare Uamlin v. Great Florthern Bail. Co, 
(1856), 1 H. & N. 408. 

(p) Phillips y. Loudon and South Western Bail Co, supra; compare 
Potter V. Metropolita/n Bail. Co. (1873), 28 L. T. 735. 

(q) The Greta Holme, supra, per Lord IlALSBuny, L.O., at p. 601. 

(a) Phillips V. Loiidon and South Western Bail. Co., supra ; Rowley v. 
London and N orth Western Bail. Co. (1873), L. R. 8 Exch. 221 ; Be Trent 
and Humber Co., Ex patie Cambrian Steam Packet Vo. (1808), 4 CL. App. 
112 ; Johnston v. Great Western Bail. Co., [1904] 2 K. B. 250. 

(b) Fair v. London and North Western Bail. Co. (1869), 21 L. T. 326; 
M^Laurin v. North British Bail. Co. (1892), 29 Sc. L. R. 291 ; and see title 
Damages, Vol. X., p. 324. 

(c) This includes damages which result from nervous shock causing 
physical injury, whether the incident creating the shock was accompanied 
by physical impact or not, and whether the injury results directly from the 
shock or from a cause of action induced by the shock {Jones y. Boyce (1816), 
1 Stark. 493 ; Dulwu v. White & Sons, [1901] 2 K. B. 669 ; see pp. 487, 488, 
post; title Carriers, Vol. IV., p. 59). 

(d) Emblen v. Myers (I860), 30 L. J. (ex.) 71. In Bell v. Midlamd 
Bail. Co. (1861), 10 C. B. (n. s.) 287, Willes, J., at p. 307, approving 
EmhUn y, Myers, supra, said exemplary damages were proper, because 
the railway company tad acted wrongly with a high hand, in plain violation 
of an Act of Parliament, and had persisted in its conduct in order to 
destroy tlie plaintiff’s business and secure gain to itself ; Byles, J. \ibid., 
at p. 308), agreed that where a wrongful act was accompanied by “ words of 


(c) For note (e) see next page. 
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Sect 1. A defendant may, in order to diminiah the daitia^oB, show that 
In General the plaintiif has not done his best 1o minimise liis loss(y), or 
DimmiSiefl increased or affected by the conduct of thfe 

damagel^ plaintiff, Of diminished ))y some act or conduct of the defendant (ry), 
or that part of tlie loss would have been sustained in any event 
even if tliere liad bet^n no no^li^nmje on liis jw! {Ii). 

Insufficient He cannot, however, diniinisli the daniafjes by showing:; that the 
grounds. plaintiff has obtained compensation for the injury under a policy of 

insurance (0, or that the plaintiff is a wealthy inan(/0i or that the 
damages sought to he recovered were partly caused by the plaintiff’s 
own act, if sucli act w’as reasonably done for the iiurposc of avoiding 
the consequences of the defendant’s negligence {1 ) ; for the ]daintiff ’s 
negligence cannot affect tlie question of damage's (/«). Nor wliere 
goods are iiijurcd by the defendant's negligence does it affect 
the question of damages that tlio plaintiff has only a qnalilied 
property in tlie goods injured 6t), or is only the l>aikie of the 

contumely and abuse, ** exemplary damages could be given See Cooley v. 
Edinburgh and Glasgow Rail. Co. (1846), 8 Diiiil. (CL of Scss,) 288 (where 
it was held that, even where liability was admitted, the plaintiff could show 
how in fact the accident occurred, since it might have a bearing on the 
damages); and see LivingsUmev. Raivyards Coal Co. (1880), 5 App. Cas. 26, 
yer Lord J5LACKBUR^, at p. 30 ; compare Eorde v. Skinver (1830), 4 C. & P. 
239 (where a pauper complained of an assault in cutting off his hair by 
force, and the jury were directed that if it were done not lor cleanliness, 
but to take down the pauper's pride, the damages would be aggravated) ; see 
WhithawY. Kershaw {\SS5u 16Q 11. L) 613, C. A ,perBow]i:N,L.J.,atp. 618, 
(e) See title Damages, Vol X., p. 340. 

(/) American Braided Wire Co. v. Thomson (1890), 44 Oh. D. 274, 288, 
C. A. ; Both & Co. v, Taysen, Townsend d? Co. (1896), 1 Com. Cas. 306; 
and see title Damages, Vol. X., p. 335. 

(g) See title Damages, pp. 326, 346; and as to the necessity of 
pleading such circumstances see ibid.,}). 346; compare Dodd v. liolme 
(1834), 1 Ad. &E1. 493. 

(A) A'i^ro Phosphate and Odam*8 Chemical Manure Co v. London and St. 
Katharine Docks Co. (1878), 9 Oil. D. 503, 0. A. (where it was said that some 
part of the damage was caused by act of God, and would have occurred 
oven if the defendants had performed their duty); see Workman v. Gteat 
Northern Rail. Co. (J863), 32 L. J. (q. b ) 279. In Dodd v. Holme (1834), 
1 Ad. & El. 493, the fact that the plaintiff ’s house, which was injured 
by the defendant’s negligence, was in such a ruinous condition that it must 
have soon fallen of its own accord, was allowed to affect the damages ; 
compare Dawson d Co. v. Bingley Urban Council, [1911] 2 K. B. 149, 
C. A., reversing S, C., 27 T. L. K. 46 (where a portion of the damage 
caused by a fire was attributable to the defendant’s neglect to indicate 
correctly* the position of tiro-plugs as required by the Public Health 
Act, 1875 (38 ife*39 Viet. c. 65), s. 66). 

(i) Mason v. Sainsbury 3 Doug. (K b:) 60 ; Cvllen v. Butler (1816), 
6 M. & S. m ; Yates v. Whyte (1838), 4 Bing. (n. o.) 272 : Bradburn v. Great 
Western Rail. Go. (1874), L. li. 10 Excli. 1 ; and see Jehsen v. East and 
West India Dock Co. (1875), L. R. 10 C. P. 300; see also the Fatal 
Accidents (Damages) Act, 1908 (8 Edw. 7, c. 7), and p. 462, ante. 

{k) Phillips Y. London and South Western Rail. Co. (1879), 6 Q. B. D. 78, 
C. A., and again, on another appeal, 6 C. P, D. 280, 0. A. 

(0 The Industrie (1871), L. R. 3 A. & E. 303. 

(m) Jf the plaintiff’s act directly contributes to the accident the defendant 
must succeed; if it, only contnbutes indirectly it must be left out of 
oonsideration altogether in assessing damages (Florence v. Mam, (1890), 
So. li. R. 215). ' * 

(a) WJMingham v. Bloxham <1831), 4 C. A P, 697. 
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thiiiR dainapifid, and tljat the conditicnis of Hid liailiuonfc are 
siKtli as do not make him nisponsible to flio owner for the loss 
siistiiiiicd (o). 

809. AVh( •TO a chattiol has boon iujurod owing to a nogligonfc act, 
the eoflt of repairing it(/)), tlie difforonco in value between tlie 
former worth and tliat of the chattel wdien re))aired(7), and the 
damage Riistainod owing to tlie of use of the cliattel wdiilo being 
I’opairod, are all recoveralilii (r). Loss of profits may also be 
recovered if it can be slio\vn tfiat they follow directly from the 
WTongful act(.s‘)» l^iit not oliluTwiso (/). As a rule, damages are not 
given for the de-iTcciatioii of the value of an article owing to a 
fall in the market ])ricH during the period of delay occash)nod by 
the defendant’s negligence (a). 


(o) The WinkficM, [1902] T. 42, C. A , ovorruliiig ('Inridge v. South 
SUiflordfiliirc Tramway Co., 11S92J I Q. ]5. 422 ; Rt^e Glcnwood Liimher Co. 
V. Phillips, ['19()4J A. (^. 405, 410; conjparo Giles v. Grover (1822), 

1 CL & Fin. 72 ; and fice tkly of Birmitiqliam Tramways Co., Lid. 
V Law, [1910] 2 K. B. 905.' But liability must depend on whether the 
act complained of is the c.aiise from winch such damage naturally and 
directly follow's ; see note (i*), infra. 

ip) The Greta Uolme, [1897] A. C. 596. 

(q) Hughes v. Quentin (1838), 8 C. & P. 703 (horse injured) ; The 
Greta Holme, supra (collision at sea), the rule being the same for 
collisions both on laud and sea; see The Arijentino (1889), 14 App. Cas. 519, 
alfirming 13 P. D. 191 ; title Shiittng an'i> Navigation. 

(r) The Arqenilno, supra ; The Gieta Holme, supra ; The Mediana, [1900] 
A. 0. 113 ; The Marpessa, [19061 P. 14. 95, G. A. ; ainnued, 11907) A. C. 
241; The Aslralchan^ [1910] P. 172; compaie Be Trent and II iimher Co., 
Ex parte Cambrian Steam Vae.ket Co. (J1868), 4 Ch. App. 112, per Liud 
Oaikns, at p. 117. 

(s) Hadley v. Baxendale (1854), 9 Exch. 341 ; compare The dotting Hill 
(1884), 9 P.'D. 105, C. A. Thus in Biiclmastcr v. Great Eastern Bail. Co. 
(1870), 23 L. T. 47 i, where the plaintiff lost business thro ugh being late for 
market owing to the defendant’s negligence, it was held that he could 
recover in respect of such loss. 

{t) For an example of loss of profits not allowed, boo The Parana (1877), 

2 P. D. 118 ; compare The dotting Hill, supra ; Wilson v. Lancashire and 
Yorkshire Bail. Co. (1861), 9 C. B. (n. s.) 632; The Hodlcwcll, [1907] 
P. 286 (contingent profit of ship being worked at a loss). Loss of profits 
must bo distinguished from loss of earnings of the article damaged or 
depreciation of its value; see Fletcher v. Tayleur (1855), 17 C. B. 21 ; 
The Argentino, supra; and see title Damages, Vol X., pp. 317, 318. 
For the rules applicable in Admiralty cases as to the division of loss 
between parties to a collision, see The Milan (1861), 31 ]i. J. (^M.) 105 ; 
Chin tcred Mercantile Bank of India v. yctherlands India Mcam yavigation 
Co. (1883), 10 y. B. 1). 521, C. A.; Maritime Conventions Act, 1911 
(1 & 2 Geo. 5,0. 57), s. 1; The Bosnlia, [1912] P. 109; title SiiirriNG 
AND Navigation. 

(a) Smeed v. Foord (1859), 1 E. & E. 602 (neglect to supply a thrashing 
machine on a certain day, in consequence of which corn was damaged 
by rain, and had to be stacked specially and dried in a kiln : during the 
delay caused in consequence the market price fell, but, although the plain- 
tiff recovered damages for the expense of stacking, drying, and the deteriora- 
tion of the grain, he could not recover for the difference in the market 
price) ; compare Collard v. South Eastern Ba/U. Co. (1861), 7 H. & N. 79 
(where in a case of non-delivery of goods by a carrier the loss of the fall 
in^phee was recovered) ; and see Gee v. Lancashire md Yorkshire Bail Co. 
(1860), 6 H. & N. 211. 


8 EOT. 1 
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Sbot. I. 
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relations 
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iroin proxi- 
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810. Where injury to land reRiilts from a negli{];ent act the 
meaBure of dainagos is, as a rule, when the plaiiitilf is m posseBsion, 
tljo cost of making good tho damage done as far as possible, and 
the depreciation, if any, in the value of the jirofxn'ty injured (ii). 
Where, however, tho re,BnlL of the detendani’s negligence is the total 
demolition of the jdainLiirs house, so that a luiw liouse has to be 
built, the ])laintilT is not entitled to a sum equivalent to the cost of 
building the new iuHise, hut only to tho value of the old one(r), 
seeing that the lienelit tluit the plaintiff will receive in liaviiig a new 
house must he take.n info consicleraiion (JV A rev{^rBioner can only 
rticover damages for such injury whore it is of sucli a permanent 
character as to affect the jiropcrty after it falls into his possession (c). 
Where such an injury exists tho measure of damage is tlie injury to 
the reversion ( f\ ami is estimated by considering the depreciation 
of the selling value of the reversioner’s interest (y;). 

^ Where, owing to the negligence of a solicitor in investigating the 
title to land which liis client purports to purchase, the client is 
wrongfully in possession and is evicted by tbe true owner, the 
damages to ))o recovered by the (dient from his solicitor include the 
sum required to obtain a title, wutli interests// ). 

811. The measure of damages for negligence on the part of 
j)(3rsoiis in tlie contractual or <y/(fli>‘/-contractual relation, already 
dealt with in this title, is stated in the several titles there referred 
to(i). 

Tlie measure of damages under the Fatal Accidents Acts is dealt 
with elsewhere (/:). 

Sect. 2. — Kemotetiess of Damaffe. 

812. The question of remoteness of damage must be dis- 
tinguished from that of effective cause. For while the latter 
term is employed where the inquiry is whether or not a negligent 
act is the effective or real cause of loss or injury to the plain- 
tiff (/), the former, strictly speaking, is confined to the inquiry 


(6) A itw-L^hos'phuie and (JheTYiictd Manure Co, v. London and 

St. Katharine Docks Co. (1878), 9 (’li. D. 503, 520, 0. A. ; Busty. Victoria 
Graving Dock Co. and London and St. Katkarine Dock Co. (1887), 36 Ch. 1). 
113 (both cases are instances oi land injured by flood brought about by the 
negligence of the defendant). 

(c) Lukin v. Godsall (1705), Peake, Add. Cas. 15; compare Hide v. 
Thomborough (1846), 2 Car. Kir. 250 ; and see title Damages, Vol. X., 
[). 341. 


(d) Lukin v. Godsall, supra. 

(c) Bust V. Victoria Graving Dock Co. and London and 8t Katharine 
Dth^ks Go., supra, approving DaxUr v. Taylor (1832), 4 B. & Ad. 72; 
Muniford v. Oxford, Worcester ami Wolverhampton Bail Co. (1856), 1 H. & 
N. 34 ; Simpson v. Savage (1850), 1 0. B. (n, s.) 347. 

(/) Whitham v. Kershaw (1885), 16 Q. B. D. 613, C. A. 

(g) Johnsto7ie v. Hall (1856), 2 K. & J. 414 ; compare Dobson v. Black* 
more (1847), 9 Q. B. 991 ; and sec title Damages, Vol. X,, p. 341. 

(h) 4lkn V. Clark (1863), 7 L. T. 781. 

(i) See titles Agency, Vol. L. pp. 191. 192, 195 ; Bailment, Vol. I., 
pp. 646, 660, 564^ CakEieks, Vol. IV., pp. 17, 21. 

(A:) See pp. 469 eft seg„ wnte. • 

(I) As to effective or proximate cause, see pp. 378 et aeq,, ontc. Thus, for 
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whether or not some or any of the consequences of that injury are 
BO remote as to prevent damages being recoverable therefor (vi). 

813 . Piemoleness of damage in cases of negligence does not 
depend on whether or not the consequences of the negligent act 
could have been reasonably foreseen (n), nor on the length of time 
intervening between the negligent act and the injury and its 
consequences (o), but it does depend on w^hefcher or not there is an 
absence of direct, necessary and natural sequence between them (p), 
and to this extent the inquiry is similar, thougli subsequent, to 
that of whether the negligent act is the effective cause of the 


Sect. 2. 
Remoteness 
of Damage. 

Jlemotenesa 
of damage 
depends on 
absencT of 
sequence of 
facts. 


example, in Cobb v. Great Western Fail. Co., [1894] A. C. 410, the plaintiff 
complained that he was robbed owing to the defendanis negligently 
permitting the compartment, in which he was, to hccomo overcrowded : 
in the absence of any allegation or evidence that the company’s servants 
knew that the persons crowding in were thieves, it was lield that there was 
no connection establishing liability between the overcrowding and the 
robbery; compare Glover v. London and South Western Bail. Co. (1867), 
L. R. 3 Q. B. 25. 

(m) See, for example. Be United Service Co., Johnson's Claim (1871), 

6 Oh. App. 212 (where, a bank having been negligent in leaving the plamtill's 
securities in the unchecked control of the manager, the plaintiff, who had 
successfully brought actions against persons to whom his securities had been 
transferred, was not allowed, on the ground tJiat the Joss was too remote, to 
recover against the bank the costs of such suits whicli had been disallowed) ; 
Watson Ambergate, .Nottmgham and Boston Rail. Co. (1851), 15 Jur. 
448 ; Ilobhs v. London and South Western Bail. Co. (1875), L. R. 10 
Q. B. Ill, which was commented on in McMalon v. Field (1881), 

7 Q. B, I>. 591 ; see also Hughes v. (Quentin (1838), 8 C. & P. 703 (where 
although damages were given for the cost of curing and the depreciation in 
value of a horse injured by negligence, yet ’they were not given tor the. hire 
of another while it was being cured). As to this last point, see The 
Greta Holme, [1897J A. C. 596. The term remoteness ot damage” is 
sometimes used in a loose sense to denote the absence of causal connection 
between the injury or loss, and the negligent act complained of, as in Ifoey 
V. Felton (1861), 11 C. B. (n. s.) 142 ; Sharp v. Howell (1872), L. R. 7 C. P. 
253; Cattle v. Siochton Woterworhs Co, (1875), L. R. 10 Q. B. 453 ; 
followed in Bemorquage d HHice (Sociite Anonyme de) v. Bennetts, [1911] 
1 K. B. 243. 

(n) In Smith v. London and South Western Bail. Co. (1870), L. R. 6 C. P. 
14, the suggested test for remoteness, that the inquiry should be as 
to whether the consequences could be reasonably aiiticipat(‘d, was rejected : 
“ if negligence is once established it would be no answer that it did more 
damage than was expected” (ibid , per Blackburn, B., at p. 22, and also 
per Kelly, O.B., at p. 20). It was also stated that the. question whether 
the defendant could be expected reasonably to have forcBjpen danger or not 
is only important in determining whether he was negligent ; compare 
MuUett V. 3/<f6'Ow (1866), L. R. 1 C. P. 559. 

(o) DiiUeu V. White d? Sons, [1901] 2 K. B. 669, per Kennedy, J., at 
pp. 676 et seq. ; M* Intyre v. Gallacher (1883), 21 Sc. L. K. 58. 

(p) Smith V. London and South Western Bail. Co., supra ; Hulieu v. 
White dh So'ns, supra; Slioreditdi Borough Council y. Bull (1904), J9 T. L. R. 
64, 0. A. ; affirmed (1904), 20 T. L. K. 254, 11. L. ; compaie Gilbertson v. 
liiehardson (1848), 5 0. B. 502. Wlum the consequences of the negligent 
act cease to operate, the liability for them ceases also (The Douglas (1882), 
7 P. 1). 151, 0. A. ; and see p. 380, antf), in Cattle v. StoeUon Waterworks 
Oo., supra, where the plaintiff, a contractor, was put to extra expense 
owing to the defendants* negligence in allowing water to leak into the 
la^d upon which the contractor was working, he was not able to recover; 
aud see Bemorquage d Hilice (SociSte Anonyme de) v. Bennetts^ supra. 
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injury (a). It is for the judge to decide whether or not the damage 
is too remote (h). 

Damages cannot he recovered for mental pain or anxiety 
unattended by any phynical injury (c) ; but they may be recovered 
in cases of nervous shock resulting in physical injury (d), where the 
shock is due to apprehension (c) of physical injury to the claimant (/) 
or to false news of a bereavement affecting the claimant (9), but 
not w'hore it is due to horror at the siglit of injury to another (fc)* 
It is immaterial whether there w^as actual impact at tlie time of 
the shock or not (i), or whether the physical injury resulted 
directly from the shock (i) or indirectly from a course of action 
induced by the shock (A*). Thus where animals, frightened owing 

(a) As to the effect of the iutorvoiitiou of the conscious act of another, 
independent volition, see p. 380, ante ; and as to raeasiiro of damages, see 
pp. 481 et scq., 484, anlc. 

{h) Uohhs V. Lo7nion and fioulh Wesiern Rail. Co (1875), Tj. E. 10 Q. B. 
Ill, j-ier Blackburn, J., at p. 122. 

(c) LynckY. K7ngU(\^Ql),Q H. L. Cas. 577, 'per Lord WnNSLurnALE, 
at p. 598; Alhop v. AIlsop (1860), 5 IT. & K. 534; The Itigel, [1912] 

P. 99 (where it was held that the plaintiffs, who had recovered damages 
for injury done to their ship by collision, could not recover from the 
defendants, whose ship was at fault, a sum adjudged to he paid by 
tlio plaintiffs to an employee as statutory compensation for nervous shock 
])roduced by the imminence of the collision); see Boven on Negligence, 
3rd ed., pp. 67, 68. As to the possibility of nervous shock being a 
“physical” injury, see Dnliea v. White <9 Sons, [1901] 2 K. B. 669, per 
Kennedy, J., at p. 677. As to similar questions relating to injury result- 
ing from an accident within an accident insurance policy, soo Scarr and 
General Accident Inf<t(rance Co., [lOOS] 1 K. B. 387, and cases there cited. 

(d) Dulieu v. White c9 Sons, supra, WdJanson v. Downton, [1897] 2 

Q. B. 57 ; Byrne v. Great Soulheva and Ridl. Co. (1884), C. A. 

(Ir.), nureported, but cited and followed in Bell v. Great Northern Bail. Co. 
of IreJayid (1890), 26 L. K. Ir. 428 ; Cooper v. Caledonian Rail. Co. (1902), 
4 F. (Ct. of Scss.) 880 ; Gilligan v. Robb, [1910] S. C. 856. In Victorian 
Railways Commissioners v. Coultas (1888), 13 App. Oas. 222, where the 
respondent had suffered a shock from narrowly escaping a collision at a 
level crossing, owing to the negligence of the apjioll ants’ servant, the Privy 
Council hold that <la mages could not be recovered if they arose from mere 
terror unaccompanied by any physical injury, but occasioning a nervous 
or mental shock ; but, as is pointed out in lJuheuY. White d; Sons, supra, by 
Kennedy, J., at p. ‘678, that decision confuses mental with nervous shook, 
and the d(‘cision itself has been frequently disapproved ; see Pugh v. London, 
Brighton and South Coast Rail. Co , [1896] 2 Q. B. 248, per Lord Esheb, 
M.K., at p. 250; Bell v. Great Northern Rail. Co. of Ireland, supra, per 
Palles, C.B., at p, 439; Wilkinson v. Dou nton, supra, per Wriokt, J., 
at p. 60. * J 

(e) As to the necessity of the apprehension being reasonable, see 
Cooper V. tUdedonian Rail. Vo., supra; Holmes v. Mather (IBl 6), L. R. 
10 Exeh. 261 (whether the apprelieiisioii was reasonable or not is a question 
of fact) 

(/) Bell V. Great Northern Rail. Co. of Ireland, supra ; Cooper v. Cah~ 
donian Rail. (Jo., supra ; Gilligan v. Robb, supra. 

( 0 ) Wilkinson v. Vownion, supra. 

(h) Smith Y. Johnson ds Co. (1897), not reported, but cited in Wilkinson 
V. Downtoafi, supra, pet WiimuT, J., at p. 61 ; VuUeu y. White db Sons, 
supra,^per K cnnedy, J., at p. 675. 

(1) Dulien V, Whites dt Sifus, supra, peer Kennedy, J., at p. 677. 

(A) V. Boyoe (1816), i Stark. 493 ; Harris y. Mobbs (1878), 3 

Ex, D. dip : Wilkins v. Day (1883), 12 U- Jt. D. 110 ; See The Byweil Ct^le 
(1879>jNl 1*. I>. 219, 0. A., per James, J^.J., at p. 223. The damage which 
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to the defendant's negligence, r-ome to some liarm(i) or, while 
frenzied, are enabled, by reason of some third person's negligence, 
to do or sniTer injury, the loss sustained is recovei able from the 
defendant (m). 

814 . Damage caused to a ])laiiitiff by the collection and conduct 
of a crowd due, to some act of the defendant is too remote, 
unless such collection and conduct is a natural and probalde 
consequence of the defendant’s act f-a)- The collection of a crowd 
has been field to bo the natural and ])robabIe consequence of a 
boxing contest (')) or of a pigeon-shooting match conducted near a 
highway (?>). 

816 . The mere fact that there is diilTicnlty in arriving at or 
assessing damages is not a ground for holding that they are too 
remote (ry), althougli it is otlierwise when tliey are so entirely 
dependent on chance as to he altogether iiicapalile of assess- 
ment (?■). 

816 . Where the person whose negligent act causes an injury is 
insured, and, on an action being brought, the insurance compatiy 
under the ti'rms of its policy defends the action in his name but 
without his consent, the company, if it is unsuccessful, is liable 
for the costs of tlie action (a). 

irnnacdiatcly results from an act may really be the result not of the act but 
of a friglit, whicli rendered the act irivolimtaiy, and, therefore, ought to bo 
regarded as the direct and immediate cause of tlio damage (Wilkinson 
y, Downtotif [1897] 2 Q U. 57, per Wiiigiit, .1., at p. 61). 

(l) Harris v. JMobhs (1878), 3 Ex. D. 268. In the case of a claim for 
damage to an animal through fright, the damage will almost necessarily 
result from a course of action induced by the fright, 

(m) Sneeshy v. JjancasMre and Yorkshire Hail. Co. (1875), 1 Q. 15. D. 42, 
C. A. (cattle, frightened owdng to defendant’s negligence, got out of control 
and broke through a defective fence, and so on to the deleudanis’ main 
line, where some were killed) ; Hill v. Yew Eiver Co. (1868), 9 15. & S. 303 
(horses, frightened by a spout of water in the roadway caused by the 
defendant’s negligence, fell into an uiiteuced excavation made by other 
persons) ; and sec title Animals, Vol. I„ pp. 363 ei seq. 

(n) ScotVs Trustees v. Moss (1889), 27 Sc. L, 11. 30 ; Beatty v. Gdlbanhs 
(1882), 9 Q. B. I). 308; compare (yKcUy v. Harvey (1883), 14 L. R. Ir. 
105, ( 3 . A. ; Guille v. Swan (1822) (N. Y.), 19 Johnson, 381. In 
Scholes V. y orih London Rail. Co (1870), 21 L. T. 835, damage, done by a 
crowd which assembled in the plaintiff’s garden to see an engine which had 
fallen there owing to fcho defendant’s negligence, was ludd too lemotc ; 
and see notes (o), (p), infra. 

(o) Bellamy v. Wells (1890), 60 L. J. (CH.) 156 ; compare Barber v. 
Penley, [1893] 2 Ch. 447 ; Betterton's Case (1695), Holt (K. B.), 538 ; E. v. 
CarliU (1834), 6 C. & T. 636. 

(p) B. V. Moore (1832), 3 B. & Ad. 184 (where the defendant objected to 
the presence of such persons); followed in Walker v. Brewster (1867), L. 11. 
6 Eq. 25 ; Bellamy v. WellSt supra ; and Barber v. Venley, supra. 

(q) Chaplin v. Hicks, [1911] 2 K. B. 786, C. A. In Watson v, Ambergafe, 
Nottingham and Bristol Bail. Co. (1851), 16 Jur. 448, the point was not 
decided as to whether or not damages were recoverable for the loss of 
the chanee of winning a prize when the article had been lost owing to 
the defendant’s negligence; compare Sapwell v. Bass, [1910] 2'K. B. 
486. 

Ir) Safwell r. Bass, supra, at p. 493. 

*1) Alien V- London Quarmiee and Accident Co. (1912), 28 T. L. R. 254# 
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Wher^ an action is properly brought against two defendants for 
negligence and damages are recovered against one, but not against 
the other, the costs given to the successful defendant may be 
included in those awarded to the plaintiff against the unsuccessful 
defendant (0- 


(t) Bullock V. London General Omnibus Co., [1907] 1 K. II. 204. C. A, . 
Bee ISargeantY, London General Omnibus Co. (1912), Times, 19tb March* 
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See Bankers and Banking; Bills of Exchange, Bromissory 
Notes, and Negotiarle Instruments. 


NEUTRALITY. 

See CuiMiSAT. L.UV and Fbocbdube ; Pkizb Law and Jubis* 
dkjtion; SaimNu and Navidation. 


NEW TRIAL 


See County Cookts; Mayok’s Cooet, London ; Pkauticb 
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NEWSPAPERS. 

See CoPTMonT and Litebart Pbopebty ; Criminal Law akd 
Procedure; Libel and Slander; Press and Printing. 


NEXT FRIEND. 

See Infants and Children. 


NEXT OF KIN. 

See Descent and Dtsttubution ; Executors and Adminis* 
TRATORS ; Wills. 


NEXT PRESENTATION. 

See Ecclesiastical Law. 


NIGHT. 

See Criminal Law and Procbdurb; Time. 


NISI PRIUS. 

See Courts; Practice and PnocRnuRE, 
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NOBILITY. 

Scf rEErwVGES AND DIGNITIES. 


NOLLE PROSEQUI. 

Sec Criminal Law and Procedurh. 


NOMINATION. 

See Eccle&jastical Law; Elections. 


NON COMPOS MENTIS. 

See Lunatics and I'EnsoNs of Unsound Mind. 


NONCONFORMISTS. 

Sec Ecclesiastical Law; Husband and Wife. 


NONFEASANCE. 

Sec Negligence ; Tort. 


NONSUIT. 

Set County Courts; Practice and Procedure, 
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Sub-sect. 4. Notaries practising in British Dominions beyond 


the Seas - - - - - - ^ - 497 

Sub-hoct. 5. British Diplomatists and Consuls acting as 

Notaries in Foreign Countries - - - 497 

Sect. 3. Stamp Duties and Fees - - - - - 497 

Sect. 4. Beitsal to Appoint ----- - 498 

Sect, 5. SiTUiciNa Notaky off the Boll - - - - 498 

Sect. (i. Functions - 499 

Sect. 7. Admisstpility in Evidence of Nutakial Acts - 600 


For t>olkitora See title Solicitors. 

Sect. 1 . — Definition and History, 

817 . A notary public is a duly appointed officer whose public 
office it is, amongst other matters, to draw, attest, or certify, usually 
under his official seal, deeds and other documents, including .con- 
veyances of real and personal property, and powers of attorney 
relating to real and personal property situate in England, the British 
dominions beyond the seas, or in foreign countries ; to note or 
certify transactions relating to negotiable instruments ; to prepare 
wills or other testamentary documents; to draw up protests or other 
formal papers relating to occurrences on the voyages of ships and 
their navigation as well as the carriage of cargo in ships. 

His office, which is one of great antiquity {ii)y is recognised in all 


(a) In ancient times uotari^*s recoided matters of judicial importance as well 
as importaut private trunsactioiis or events where an officially authenticated 
record or a document drawn up with ppfessional skill or knowledge was 
necessary or advisable. An interesting Hstory of the origin and development 
of the office of notary will be found in Brooko, Office and Practice of a 
Notary of England, 6th ed., hy Oranstoun. In later times up to the reign of 
Henry YIII., the Popes of Borne issued faculties which had force in England, 
Under such faculties, notaiies were appointed and authorised to practise. In 
1684, hy atat. (1533-4) 26 Hen. 8, c. 21, s. 22, the right of the Pope to exer^sise such 
lurisdiction was formally ended, and any person applying to me Court of Borne 
tor a fapulty became liable to the penalty speoined in the Act of Provisions 
^fid Preemunire, 1393-4 (16 Bic. c. 5). Since 1634 all faculties appointing 
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civilised countries, and by the law of nations his acts have credit 
everywhere {b). 

Sect, ^--CUmfivation and AjrpointmenL 
SiriJ-SKcr. 1 - -Eccleaiasiiral Notaries. 

818. The oflice of ecclesiastical notary is held by the registrars 
of the ecclesiastical courts (c). The secretary of a bishop, or any 
person necessarily created a notary in order to hold any ecclesiastical 
office, may be appointed as an ecclesiastical notary. An ecclesiastical 
notary need not serve an appronticeshii), l)ut is appointed if 
personally lit as a matter of course. He must not allow his name 
to be used improperly (d) ; nor can he have or retain an apprentice 
to serve him (^’)- 

819. The provisions of the statutes hereinafter referred to(/) relat- 
ing to apprenticeship ami other matters do not apply to ecclesiastical 
notaries except as to penalties for allowing the name of the 
ecclesiastical notary to be used improperly (<7). 

820. Ecclesiastical notaries are appointed by the Master of the 
Faculties (/?). 

Sfb-Se(T. 2 . — Oencral Kofartcs. 

821. A general notary is a notary holding a faculty (i) entitling 
him to practise in all places in England, including the area 
under the jurisdiction of the ancient Comi)any of Scriveners 
of the City of London (/i), or entitling him to practise in all places 
in England outside that area. 

822. (Toneral notaries are appointed pursuant to statute (/). 


notaries to practifNe in Engliiiid liuve, under tlie provisions of the above- 
mentioned fitat. 25 Hen. 8, c. 21, been issued by the Archbishop of 

( Unterbury, whose chief officer is known as the Master of the Faculties. He 
presides m the Court of Fatuities, and exercises jurisdiction over the appoint- 
ment of notaries (eoe the text, ihfra, and pp, 490, 497, post), and their removal 
(see p, •iOS.post) from ihe roll of notaries. The stat. {iChY.iA) 25 Hon. S, c. 21, 
was repealed by stat. (1554) 1 & 2 J'h. & Mar, c. 8, s. 10; but lovived by stat. 
(1558) ] Fliz. c, 1, s. 8. Sec als<i Ihim, Ecclesiastical Jiaw, Vol. HI., p. 2, 
and title EccLEsr\bTiCAL Law, Vol. XI , p. 510. 

(5) Jlnh'heAm v. Manouujion (1802), (> Ves. S28, per Lord Eldox, L C., at p. 824 ; 
and see note (/a), j). 501, 

((’) There are few ecclesiastical notaries l>osideR the legistrars of ecclesiastical 
courts. 

(fi) Publk; Notaries Act, I.SOI (41 Geo. 3, r. 79), s. 14; Noiirich Xotarits^ 
Eaton V. ITa/sow, t^me v I/tnisc//, [1904] W. N. 24. 

(fc) Public Notaries Act, 1843 (0 A 7 Vict. c. 90), s. 2. 

( /’^ See p. 496, post 

(f/) l\ibbc Notiirios Act, I SOI (11 Geo. 3, c. 79), s. H; Korwtrh Kotaries, 
Eaton V. tiawe v. snprn. 

Ot) Soo note (</), p. 493, ante, title Ecclesiastical Law, Vol. XI., p. 510. 

(i) See pp. V,io, 406, 497, yW, title Ecclesiastical Law, Vol. XL, pp. 510, 
note (il), 540 tt tteq 

(A^) Public Notaries Act, 1801 (11 Geo. 3, c. 79), s. 13; and see title Com- 
panies, ^V ol. V., p. 750. The .luiisdiction extends o\er the City of Jjoiidon, the 
liberties of WestiniiiMter, the borough of >Southwai’k and the area within a 
circuit of three miles of the City {ihtJ.). 

(/•) Public Notaries Acts, 1801 (41 Geo. 3, c. 79) ; and 1843 (6 & 7 Viet, c, 9%). 



Notaries. 


495 


The faculty or instrument by which a notary is certified of his 
appointment and authorised to practise issues from the ('lourt of CJassifica- 
Faculties ( 7 /O, and is countersigned by the registrar. This faculty is tion pd 
granted subject to the express provision that it is registered and Appoint- 
subscribed by the Clerk of the Crown in Chancery (/t) before it is 
available (0). (Jrant and 

1 cgislration 

823. No person in England is permitted to act as a public ot faculty, 

notary, or do any notarial act, unless he has been duly sworn, Qualification 
admitted and enrolled in the court wherein notaries have been 
accustomarily sworn, admitted and enrolled (p). Admission. 

In order to be thus admitted tlie applicant must previously have Qualification 
been hound by a contract in writing or by indenture of apprentice- ior atJmifasion, 
ship to serve as clerk and apprentice to a practising notary for not Service, 
less than seven years ((/), reduced to five years if the applicant 
desires to practise only outside the area under the jurisdiction of 
the Scriveners* Company (r). 

824. Provision is made for transferring the apprentice in the Transfer of 
event of the death of the notary to whom he is apprenticed and in . apprentice, 
other events (s). 

825. Before the apprentice can be enrolled as a notary, he must Affidavit of 
make and file an affidavit of due service (0, which must be service 

in the proper business of a notary (m). If, howwer, the master is a 
solicitor as well as a notary, the apprentice will not be disqualified 
by having served a clerkship to his master or his partner as a 
solicitor at the same time as that of his apprentice, eship (a) ; provided 
such apprentice does not intend to practise within the area under 
the jurisdiction of the Scriveners’ Company. 

826. If the apprentice applies for a faculty enabling him to Qualification 

practise within the area under the jurisdiction of the Scriveners’ to practise 
^ • within area of 

- -- - - — Scriveiiere’ 

(m) Pviblic Notaries Acts, ItiOl (U Geo. 3, c. 79), ss. 3, 10 ; aud 1S43 (6 & 7 
Viet. c. 90), 88. 7, 8. 

(n) fciee title CoNSTITUTIO^AL Law, Vol. VI., p. JidO; Vol. VII., pp. 11 
et W(/. 

(o) Stat. (lo33-4) 25 Hen. 8, c. 21, r, 4. 

(jy) Public Notaries Act, 1801 (41 (ic*o. 3, c. 79), s. 1. 

(^) Ibtd.j B. 2. None of tho provisions as to appienlicesliip (see the text, 
in/ta) apply to eccleBiastical notaries; see p. 494, a/dr. 

(r) l^blic Notaries Act, 1843 (0 & 7 Viet. c. 90), ss. 3, G. Within three 
months from the date of the contract of appiontieesliip an affidavit, ’stating the 
date and parties thereto, must bo made by one of the subscribing witnesses of 
the execution of the contract, and must be filed by the Master of the Faculties 
or his suTi’ogate, who makes memorandum on the (‘ontract of apprentice- 
ship of the date of filing of such affidavit (Public Notarii^s Act, 1801 (41 Geo. 3, 
c. 79), ss. 2, 4). The affidavit must be produced and read befoi’e the applicant 
is enrolled as a public notary (ibtd.j s. 3). Tho officer filing the affidavit is, 
at a foe of d$,, to enter the substance of the facts in a book, which is open to 
inspection on puj^ment of a foe of H. (ibid., s. o). 

(«) Ibid., s. 8. 

(f) /bid., 6. 9. 

(u) M, V. iScrivetiers' Co. (1830), 10 B. & 0. 611 ; R. v. Scrtmiere' Co. (1842), 3 
Q. B. 939, Ex. Ch., as reported s/tb now. Scrimters' Co. v. if., 12 L. J* (EX.) 492. 

•(a) Public Ncteries Act, 1843 (G & 7 Viet. c. 90), s. 1, 
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Company {h), he must take up the freedom of the Scriveners’ Com- 
pany according to its rules, aiul obtain a certificate of the clerk of 
the company to that effect and produce it to the II aster of the 
Faculties, before such a faculty can issue (c). 

827. In respect of the appointment of notaries admitted to 
practise outside tlic area under the jurisdiction of the Scriveners’ 
Company, either in England or elsewhere in tlie Hritisli dominions, 
the Master of tlie Faculties has power to make rules requiring 
evidence as to tiie competency of the applicant and may admit or 
reject an applicajit at his discretion (d). 

Suii-SECT. 3 , — District Notaries, 

828. A district notary is a notary admitted to practise in a 
particular district. A solicitor who residcjs more than ten miles 
from the Royal Exchange, London, may be admitted by the Master 
of the Faculties to practise as a district notary outside the City of 
London, the liberties of Westminster, tlie borough of Soutliwark 
and outside a circuit of ten miles from the iioyal Exchange, 
London (e). The faculty describes the area within which the 
solicitor is authorised to practise as a notary (/‘). 

829. No service as an apprentice is required previous to the 
issue of the faculty. The applicant presents a memorial to tlie 
Master of the Faculties and produces a certificate of personal fitness 
signed by two notaries. liis application must be supported by 
bankers, merchants and others residing in the district. 

A caveat may he entered, if the application is opposed by other 
notaries practising in the district, to whom, if two or more in 
number, notice of the application must be given by the applicant. 

The Master of the Faculties must be satisfied of the fitness of 
the applicant, and tliat for the duo convenience and accommodation 
of the public the number of notaries in the district in question is 
insufficient (g). 

(b) As to tho limits of this ari-n, soo iioto (^), p. 4*J4, ante. 

(c) Public Notaries Act, ISOl (11 Goo. 3, c. 7U), b. 13. Under the powers of 
their charter and according to tlioir niles, tho Scriveners’ Company requhe a 
person, taking up the freedom of the company for the purpose of practising as a 
notary in Ihe area under their jurisdiction, to pass an examination in (amonget 
other subjects) mercantile law, the law of real and personal property, the 
practice of a notary’s office, us well as in the language of one of the foreign 
European States. 

(d) Publie Notaries Act, 18^13 (6 & 7 Viet. c. 90), s. 4. 

(e) Public Notaries Act, 1833 (3 & 4 Will. 4, c. 70), ss. 2, 3. 

(/) Ihid.j as. 1, 2 ; see tho obbervations of the Master of the Faculties in 
Bailleatiy. Victorian Society of Notanesj [1904] P. 180, 183; Graham v. Smart 
(1863), 9 iTur. (n, s.) 387 ; Btriinnylmm Notaries^ Tunhrtdye v. Mathews, Colmore 
V. Same, Glarhi v. Same, [1903] W. N. 158; Nin'wich Notaries, Katon v. Watson, 
Same v. IJansell, [1904] W. N. 2^. 

(^) Public Notaries Act, 1833 (3 & 4 "Will. 4, c. 70), ss. 1, 2; Graham v 
Bumrt, supra; Ihrmivgham Notaries, Tunbridge v. Mathews, Colmore v. Same, 
Clarke y. Same, supra; NonviJi Notaries, Eaton v. Watson. Same v, Uansell, 
supra; Buies of the Court of Faculties, dated 19th November, 1833; 
Buies 01 the Court of Faculties, dated 23rd February, 1838 (see Brooke, 
OMce ^d Practice of a Notary of England, 6th ed,, by Cranstoun, pp. 64 et seq.)^ 
Ih^re is a rule of practice that the Court of Faculties will appoint a secomi 
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{i^rTi-SECT. A.—Nofnt'ies ^Jtadnwq it) Hrituh Domituntut hjfortd th*> Sea*. 

‘ 830* The Masier of the FaciiliioH has power to iaHue a faculty to 
any person to ijractise as a notary in the Dritish Dominions or 
Colonies beyond the seas (//). 

No service of apprenticosliip is required previous to tho issue of 
the faculty, nor need the applicant for such a faculty be a solicitor; 
hut the apphcaiiti must satisfy th(i Master of tlio Faculties that he 
is competent to practise) as a notary. In issuing tho faculty the 
Master of tlie Faculties is guided mainly by considerations of public 
convenience (i). 

Sub-Sect. 5. — Dntiah Jh/JoDmtists attd (hnsnh aciiitg as Notaries in 
Foreign (Umutnes. 

831. Every British ambassador (,/), envoy, minister, charge 
d’affaires, and secretary of embassy or legation in any foreign 
country, and every British consul-general (j), consul, vice-consul, 
acting consul, pro-consul, and consular agent, acting consul- 
general, acting vice-consul, and acting consular agent, may do any 
notarial act which any notary puldic may do within the United 
Kingdom, and every oath, affidavit, and notarial act done by or 
before such person is as effectual as if done by or before any lawful 
authority in any part of the United Kingdom {k). 

Sect. 3. — Stamp Duties and Fees, 

832. Stamp duties are payable in respect of (1) articles of 
apprenticeship to a notary, (2) a faculty admitting a notary to 
practise in England, (3) the annual certificate which a notary 
practising in England must take out, and (4) every notarial act 
including a protest of a bill of exchange or promissory note (1), 


iiotaiy in a town in whicli on])" one notary is practising [Ue Bochdale KoturicSf 
JfntUon V. Jloni flower, [1910] W. N. 22S). 

(//) Stat. (15;i;i-4) 2 j Hen. 8, o. 21, s. 2. ^ 

(t) Public Notarios Act, isili (G & 7 Viet. c. 90), s. 4 ; Badkau v. Victorian 
Society of Notaries, [1904] P. 180; Fay v. Society of Notaries for the State of 
Victoria, [1909] P. 15. 

(y) As to these uHiciuls, see title Conflict of Laws, Vol. Yl., pp. 428, AM . 

\k) ComniissiontTR for Oaths Acts, 1889 (52 & 53 Viet. c. 10), s. G; 1891 (54 
& 55 Viet. c. 50), s. 2. In order that any document may be admitted in evidence, 
it is not necessary to prove tho seal or ^igIlatu^e of such a peisoii or his official 
character (d>ir^.) ; and see title Evidence, Vol, XIIL, pp. 497, G28. 

(/) Stamp Act, 1891 (54 & 55 Vict. c. 39), ss. 25, 43, 44, 47, and Sched., 
sah n<m. Apprenticeship ; Eaculty ; Certificate ; Notarial Act. If tho articles 
of apprenticeship aie executed out of London the Master of the Faculties 
issues a summons to tho surrogate of the place where the,, articles are stated 
to have boon executed, and tbe oxecutiou of the aiticles is there sworn to ; 
see note (r), p. 495, ante. The allitlavit and articles are returned to the Court 
of Faculties. The stamp duty on the instrument of apprenticeship is 2fi. Gd. 
The stamp duty payable on every faculty admitting a notary to practise in 
England is dL'30. The stamp duty on a certificate is £9 if the notary practises 
within ten miles of tho (icneral P»)st Office, and £G if ho practises only beyond 
such limit, but only one-half of tho fees is payable during the first three years 
after admission, enrolment, or of practice. The stamp duty on a notarial act 
is 1«., except in tho case of a protest of a bill of exchange or promissory note 
where the duty on tho bill or note does not exceed Is., in which case the duty 
on the protest is the same as on the bill or note (Stamp Act, 1891 (54 & 56 Viot. 
<5. 39b Sched. ; seo EglinytoFs {Earl) Trustees v. Inland Reveniie Commissioners 
(ft65), 3 H. & C. 871) ; the duty may be denoted by an adhesive stamp (Stamp 
Act, 1891 (54 & 65 Viet. c. 39), s. 90j. 
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A, solicitor who is also a notary is only liable to take ont one 
certificate (m), but the certificate must be registered at the office of 
the Master of the Faculties («). A notary who practises within the 
jurisdiction of the 8crivouers’ Company must take up the freedom 
of that company («). 

833. The {losition of an apprentice is not affected by the 
omission of the notary to renew his certificate (p). 

Sect. 4. — Refusal to Appoint. 

834. If the grant of the faculty is refused by the Master of 
the Faculties complaint may he made to the Lord Chancellor, 
who may (by writ) require that the reason for such refusal should 
be signified to the Cro\\n in the Court of Chancery, and provision 
is made for allowing such reason or for granting a faculty if the 
reason is held to be insufficient (q). 

Sect. 5. — Strikmg Notary off the Boll 

835. The Master of the Faculties has jurisdiction to strike a 
notary off the roll of notaries for misconduct as a notary or for other 
good cause (r). If there is any defect in tlie apprenticeship 
articles, or their registration, or in the service or admission, 
application to strike the notary off the roll must he made within 
twelve months from his enrolment, unless there has been fraud, 
when the application can be made at any time(s). 

Any notary allowing his name to be used for the benefit of 
an unqualified person may be struck off the roll(f). 

Any solicitor admitted as a notary to practise in a particular 
district may be struck off the roll of notaries if he practises 

(m) stamp 1891 (54 & 6.3 Viet. c. 39), s 46. 

(n) For this- a fee of In. is payable. Tho certificate should be taken out on 
the 16th November in each year. One month’s grace is, however, allowed, so 
that if the certificate is taken out within such month it relates back to the 
16th November and boars that date (Stamp Act, 1891 (64 & 66 Vict. c. 39), 
6. 48 (b) ). Charges for work done by a notary up to tho 16th December are 
lecoverable if tho certificare is taken out on or before that date. But if the 
certificate is taken out after that date, charges for work done during the month 
of grace cannot be recovered at law {thuL, s. 43) ; compare lie iSwtHiny, [1898] 
1 Ch. 268; Kent v. Ward (1894), 70 Jj. T. 612, C. A. 

(o) Public Notaries Act, 1801 (41 Goo. 3, c. 79), s. 13, The fees payable to 
the Scriveners’ Company for admission by servitude or patrimony are £610/*. 6f/. 
(including a duty id £1), or for admission by redemption £14 148. (including a 
stamp duty of £3). 

(p) Bolioitors (Clerks) Act, 1844 (7 & 8 Vict. c. 86), s. 4. 

(</) Stat. (1633-4) 25 Hen. 8, c. 21, s. 11 ; Public Notaries Act, 1843 (6 & 7 
Vict, c. 90), 8, 5. 

(r) Ee Champion ((fharUs A’ioftfe), [1906] P, 86 ; Ee Prior, Exjparte Inrorporated 
Society of Provincuil Notaries l^iiblxc of Euylatid and Wales, [1908] W. N. 193; 
Re Terrxll, Ex parti [neorporated Society of Provincial Notaiies Public of England 
and Wales, [1908] W. N. 194. Where a solicitor who is also a notary has ^en 
struck off the roll uf solicitors (see title BorjtuTOKs), the Court of Faculties will 
follow tiie finding of fact by the Divisional Court, but will admit proof of 
further facts, if any, since that decision [Ee a Notary Public (1908), i’twWi 
19th December). * 

(a) Public Notaries Act, 1843 (6 & 7 Vict. c. 90), s. 9. 

It] Public Notaries Aotf 1801 (41 Geo. 3| c* 79), s. 10. 
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outside the district mentioned in the faculty or within che city of 
London, the liberties of Westminster, the borough of Southwark, or 
a circuit of ten miles from the Eoyal Exchange in London (u). 

Sect. G — Functiovs. 

836. A notary is entitled to prepare deeds, agreements and 
wills relating to real and personal property situate in England ; to 
prepare deeds and other documents intended to take effect in the 
JBritish dominions beyond the seas and in foreign States in such 
form and language as may conform to the law of the place where 
such deed or document is intended to operate; to verify, 
authenticate, and attest by his official seal the execution of deeds or 
other documents, contracts, and powers of attorney ; to prepare 
bottomry and respondentia bonds, average agreements and other 
mercantile documents {a) ; and to translate and verify the translation 
of documents in any foreign language into the English language, 
and vice versa. 

837. A notary is frequently employed to present an Inland or 
foreign bill of exchange for acceptance or payment. The clerk of 
the notary usually presents the bill. 

If the bill is not accejDted or paid, the notary “ notes the bill. 
Subsequently the notary amplifies, or, as it is commonly called, 
“ extends the noting by preparing and signing the protest (6). 

838. Another important branch of a notary's practice deals 
with the noting and drawing up of “ ships’ protests ” (c). 

The object of the protest is to exonerate the master and mariners 
or person making the protest from any charge of improper, illegal, 
or negligent conduct, when damage or injury has happened to a 
ship or her cai'go during a voyage, and to record formally any facts 
or circumstances relating to disputes^ or other matters which it is 
thought desirable to authenticate formally in order to exculpate the 
master or inariuors from any charge or complaint of illegal or 
improper actioTi. 

A “ note ” of the protest is made in a book of the notary, setting 
forth the dat(’, the name of the ship, the name of her master, and the 
voyage, and protests against the perils of the seas causing damage. 
The note may be amplified or “ extended.” The document, which 
is under the seal of the iiotaiy, sets out a full statement of the 
material facts relating to any accident, collision, disaster, or 
difficulty eitlier to the ship or her cargo. 

Protests are frequently drawn up ’which deal \\ith the conduct of 
any iierson having business relations or duties in connection with 
the ship or her cargo for the purpose of putting on record in 
an authentic form all material facts ; and they are laid before 

(ti) Public Notaries Act, (ii A I Will. 4, c. 70), s 1. 

(а) As to which see title SiiicriNu and Navigation 

(б) As to noting and protesting bills, see title Hills of Exchange, 
Promissoht Notes, and Negotiable Instruments, Yol. II,, pp. ivii— .5J19. 
For forma of protests and notarial act of honour, see Encyclopseffia of Forms 
and Precedents, VoL 11. , pp. 621- -523. 

•(c) As to shipping generally, «»ee title Shipping and Navigation. 
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underwriters, average adjusters, and merchants for the purpose of 
adjusting losses on policies of marine insurance and settling 
disputes between shipowner and cargo-owner, and for other businesq 
purposes. 

839. In connection with the raising of money by foreign States or 
corporations on the security of an issue of numbered bonds, which 
are redeemable at certain dates fixed at the time of issue by draw- 
ings, a notary is frequently employed to superintend the drawing 
by lot of the bond or bonds to be redeemed. He certifies the 
numbers of the bonds drawn. 

840- From a very early period notaries have exercised, and still 
exercise, the right of administering oaths, and they are in the daily 
practice of preparing and taking affidavits for various purposes. 
They are also authorised to take declarations in lieu of oaths (d). 
In particular they take declarations and affidavits relating to stamp 
and other duties (t’). They may also take declarations in actions 
pending in any of the British dominions beyond the seas relating 
to a debt, where one of the parties is resident in Great Britain or 
Ireland, or relating to real property situate in sucli domiuions (/). 

A notary may take a declaration by the attesting witness of a 
will or deed, or other competent person to prove the due execution 
thereof (. 7 ). In certain cases it is the practice of the Bank of 
England to accept a declaration made before a notary (It). 

Sect. 7. — Admissibility in Ecidence of Notarial Acts. 

841. The mere production of a certificate or protest, under the 
hand or seal of an English notary (i), relating to matters taking place 
or occurring in England, is not of itself in an English court of 
justice evidence of the matters set forth in tlio certificate or protest ; 
thus, the production of a protest under the soiil of a notary is not of 
itself admissible to prove that a foreign bill has been presented for 
payment in England (/n. To prove such presentation the notary 
or his clerk, who actually made the presentation, must be called, 
but if the notary or the clerk has died, the entries as to the 
presentment and dishonour of the bill made by such notary or 


U) Statutory Declaratious Act, 1815.3 (5 & f5 Will. 4, c. 82), a. 18. 

(c) Stamp Duties Management Act, 1891 (64 & 00 Viet. c. S8), a. 24 ; Revenue 
Act, 1898 (61 & 62 Viet. c. 46), aa. 7 (6). 

(/) Statutory Declarations Act, 1835 (6 & 6 Will. 4, c. 62), sb. 1.3, 18. 

((/) /fctd,,*B8. 16, 18. For form of certificate of notary to document for use 
abroad, see Encyclftpaedia of Forms and Procedenta, Vol. I., p. 305. 

(h) For example, the bank, purbuunt to the Statutory Declarations Act, 1835 
(6 & 6 Will. 4, c. 62), B. 14, accepts a deelaratiou bo made in lieu of an affidavit 
to prove the identity or the death of a proprietor of stock, or relating to the loss, 
mutilation, or defacement of a bank-note. 

(i) A notarial act means “ either the act of authenticating or certifying a 
document, mdorsement, certificate, or entry, by a written instrument under 
the signature or official seal of a notary; or an instrument, attestation or 
certificate, made or signed by a notary in the execution of the duties of his 
office (Jprooke, Office and Practice of a Notary of England, 6th ed., p. 61). 

{k) Oliemer v. (1810), 4 Camp. 129 ; v. Mcbcdomld (1870), L. R. S 
P. C. 331, ji&r Lord CaiuNs, at p. 343; and see title Embenok, Yol. JCIll * 
p. 497. • 
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clerk ftre admissible to prove the presentment and dishonour of 
the bill(0. 

• 842 . Greater weight is given to the protests and notarial acta of 
foreign notaries and of notaries practising in the British dominions 
beyond the seas (m) ; thus the dishonour of a foreign bill presented 
abroad may be proved by producing a protest under the seal of a 
notary (w). 

A notary public in Scotland, Ireland, or the Channel Islands, or 
in any of the British dominions beyond the seas has power to 
swear and take examinations, affidavits, declarations, affirmations, 
and attestations of honour in all actions or matters depending in 
the Supreme Court, as well as acknowledgments required to enrol 
any deed in the Central Office, and judicial notice is taken of the 
seal or signature of the notary public (o). 

(Z) Sutton Ortgory (1797), Peake, Add. Cas. 150; PooJey, Ihcaa (1835), 1 
Bing (n. c.) 049 ; see title Eviuence, VoL XIIL, p. 405. 

(m) Judicial notice ih taken of the seal of a notary verifying an affidavit sworn 
abroad [Cole v. Shtrard (1855), 11 Exch. 482), or a power of attorney executed 
abroad [Hayward v. Steyheus (1800), 36 L. J. (cir.) 135), or in the colonies (/Z« 
(Urn's Estate (1806), 12 Jur. (n, s.) 595; IJutcheon v. Mannmqton (1802), 0 Yes. 
823; Ex parte Woraley (1798), 2 Uy. Bl. 275; Omealy v. Eewell (1807), 8 East, 
364), but when an affidavit is taken abroad before a notary authorised to 
administer oaths, then his signature must be voiified {Re Dai^ia'a Trusts (I8(i9), 
L. It. 8 Eip 9H) ; but tlxe rule has been relaxed where the fund was small ; see 
Mayiie v. JUdter (1864), 13 W. R. 128; compare Brool'c v. Brooke (1881), 17 
Ch. D. 833; and see cases cited in title Evidence, Vol. XTIl., pp. 497, 628. 
As to colonial notaries, see also title Evidence, Vol. Xlll., p. 497: 

(n) Chesmer v. Noyea (1815), 4 Oamp. 129. 

(o) K W. C., Ord. 38, i. 0; Yearly Practice of the Suproino Court, 1912, 
p. 534. Where several pieces of paper appeal to ccmstituto one document 
which is notanally verified it is not essential that each sejiaratc piece Hhould ho 
initialled [UmnU v. Pauft (1876), 46 L. J. (p. c.) 6). See, lurther, title 
Evidence, V^ol. XIII., p. 496. 
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Part I— Definition and Classification. 

Sect. 1 . — Dfjiniiion and Descripfum. 

84a Tlio term ‘‘ nuisance ” as used in law is not a term Definition, 
capable of (jxact definition ((/). Tt has been used with nleanings 


• (a) Bamford v. Turnhy (1862), 3 U. & S. 62, 66. Ki* Oh,, per Pt»LL0CK* 

UB., at p. 7y. 
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Nuisance. 


Sect. i. varying in extent by the old writers (h), and even at the present day 
DeflDition there is not entire agreement as to whether certain acts or 
omissions shall be classed as nuisances or whether they do not 
Description, rather fall under other divisions of the law of tort (c). 

Nuisances may be broadly divided into (1) acts not warranted 
by law or omissions to discharge a legal duty, wliich acts or omissions 
obstruct or cause inconvenience or damage to the public in the 
exercise of rights common to all His Majesty’s subjects (rf) ; 
(2) acts or omissions which have been designated or treated as 
nuisances by statute (e ) ; (3) acts or omissions connected with the 
user or occupation of land which cause damage to another person 
in connection with the latter's user or occupation of land. 

The first two divisions include acts and omissions of great 
variety, which hardly admit of classification. The tliird division 
also includes many acts or omissions of different kinds, such as 
(a) interference with the specific riglits of property known to our 
law as easements or servitudes (/) ; (b) interference with natural 
rights to the use and enjoyment of property arising out of the 
management and use of neighbouring property (r/) ; (c) user of 
property in such a w’ay that injury is caused to individuals 
exercising rights as members of the public (h). 

Nuisance and 844 . Some varieties of nuisance closely resemlde acts which 
trespass are classed under the head of trespass (i). The distinction between 
istinguia le . trespass the immediate act itself which constitutes 

the offence occasions a prejudice or an injury to the sufferer’s 
person or property or amounts to dispossession, whereas in the 
case of nuisance the act itself often does not directly affect the 
person or pro])erty of another, but the consequences of such act 
become or are prejudicial to his person or property (/r). 

(J) For definitions as given by tho old wiitors, sec Jacob’s Law Diotionar}", 
8uh voce '‘Nnsance”; liar. Abr., tit. “ Nnisanees ” ; 10 Vin. Alir., tit. 

“Nusance”; 3 Bl. Com., p. 210. Tlio last-named says: “Nusaneo, nocu- 
mentum, or annoyance signifies anything fhat w«)rk(»th hurt, inc^onvenicnce, or 
damage.” This, however, is inadequiite as a definition of legal nuisance, since 
there aro many instances in which huri, inconvenience, or damage is caused for 
which the sufferer has no remedy in law ; see pp. .OOS, note (//), 511, post. 

(c) For the general principles of tort, see title Toin’. 

{d) Stephen’s Ihgest of the t Ymiinal Law, 0th cd., p, HO. These aro public 
nuisances. For exaipples, see jij). 511, 512, post. 

(f) For examples, see pp. 530 et , 540, post. 

If) See titles Easemjsnts and i^iioi'iTs i Pkenpre, Vol. XL, p. 330 ; 
HinnwAYs," SrnEETs, and Bkiduks, Vol. XVJ., pp. 151 et sup; Waters and 
Watercourses ; p. 531, post. Snno autJiors do not class these under the head 
of nuisance, e.tj , Salmond on the Jjuw of Torts, 2iid ed., p. 228. 

((/) For exanqiles, see pp. 524 et sup, post 

{/t) For oxamples, see pp. 515, 521, 532, 534, 511, jmt. 

(t) iStiy title Trespass. 

(/r) Reynolds v. Ohirhe (1725), 1 8tra. 031; Weefon v. Woodcnrlc (1839), 5 
M. & W. 587, 594; JIatvard v. lUtnkes (1700), 2 liurr. 1113; Kive v. Jolhp 
[1905] 1 Ch. 4S0, Vj. a., per Vauiuian Wirj.iAMs, L.J., at pp. 487, 488 ; see also 
^V;o«v. *7/ep/ier(f (1773), 2 Wm. 111. 892; 1 ymith, L. C., llthed., 464, 455, 450, 
459. The distinction has ceased to be of practical importance sinoo the time 
when pleadings were highly technical The following acts have been held to 
be trespass : — the actual pouring of water on to a neighbour’s laud v. 

Mercer (166C), Hard. 60, as exjilained in Beynolds v. (Jlarle^ supra ) ; injuring^ 
person on the highway by throwing logs at him {Reynolds y. Clarke, supra)* On 
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846 . Again, some of the matters which are considered in this i. 

title are sometimes dealt with under the head of negligence!/) or Definition 
finder special heads (w). The distinction between nuisance and 
negligence, broadly speaking, is that in the acts or omissions which Description, 
are classed as nuisances tljo duty on the part of the wrongdoer is Nmgance and ' 
an absolute one, and if dainiigo be proved liability arises («), while, uoRiij^ence 
in the omissions which fall within the sphere of negligence, liability 
always depends upon the failure to use the degree of care which was 
necessary to be used in the particular circumstances. 

It is only by way of exception that considerations as to the Effect of 
existence of negligence enter witliin the sphere of the law of ^^egi^nceon 
nujsanca Iho presence of negligence sometimes converts what lawful act. 
would otherwise he a lawful act into an unlawful one, as in the 
case of negligence in the exercise of statutory powers (o), or where 
a peu'son having exercised a legitimate right of user is warned of the 
existence of danger in a continuance of such exercise and ignores 
the warning (p), or where negligence in the otherwise legitimate 
user of a house causes a nuisance ( 7 ); or whore prejudice is caused 
to a mine-owner by the negligent working of an adjoining mine (r). 

846 . It is the better view that the word “ nuisance,” when used “Nuisance” 
in a covenant between lessee and lessor, should not be construed in covenant# 
the narrow sense of the word so as to exclude everything which does 
not amount to a nuisance in law, but that consideration must be 
given to the fact that the oliject of the covenant may l)e and usually 
is to obtain for the covenantee a jirotection more extensive than 
that which the law gives him apart from the covenant (s). 

the other hand the following acts were held or considered to bo nuisance and not 
trespass : — overburdening a floor whereby it fell and did damage to the goods of 
auotlier in his cellar beneath {Edtrards v. Hafindn (1594), Poph. 4G) ; diveiting 
the water of a river by digging tienclies in the defendant’s own ground (Lcjm/f/e 
V. Hoskins (1709), 11 Mod, Rep. 257); fixing a spout to defendant’s house 
whereby water was poured on to the plaintiff’s land {Jieyrtulds v, Clarke (1725), 

1 Stra. 034) ; so working a mine as to cause water to flow through other mines 
into those of the plaintiff {Hawardy. JUankes (17(K)), 2 Buit. 1113) ; logs left by 
one party to lie in the highway to the personal injui-y of uiiotlior {Reynolds v. 

Clerk, snpra, per PoitTESCOE, J., at p. 635). 

(/) See title Nkulioenok, pp. 357 et seq.,^ ante. 

I'm) For example, injuries to neighbouring owners are sometimes classed in 
text-books apart from nuisances, e.y., Pollock, Law of Torts, 8th ed., p. 338. 

in) See pp. 622, 528, post. 

(o) See p. 618, post 

Ip) Vanghav v. Meidore (1837), 3 Bing. (n. c.) 468, where defendkiit ignored 
the warnings of neighbours that his haystack was steaming and might ignite, 
and it did so ignite, and damage was caused by the consequential fire to his 
neighbour’s property : he was held liable. The action was based on negligence, 
but might also have heeu framed in nuisance under the principle stc utere tuo 
ut al'ienum non Ivedas ; see p. 628, post. 

(y) See Moy V. Stoop (1909), 25 T. L. R 262, where it was held that there 
was no imisance in the using of a house as a creche, but that a nuisance might 
possibly be caused by the negligence of the nurses in allowing the babies to cry. 

(r) Smith v. Kenrick (1849), 7 C. B. 51o; and see other cases cited in 
note (fi), p. 525, post. « 

(«) Tod’^IIeatly v. Benham (1888), 40 Ch. I). 80, C. A., per Lindley, L.J., at 
p. 95. In this case the decision of Bacon, V.-O,, in Jfarriaon v. Good (1871), 

A. E. 11 Bq. 338, was questioned. In Harrison v. Good, supra, the covenant 
restrained purchasers of certain lots of laud from doing anytMng which should 
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' Nuisance ” 
in statutes. 


Essentials. 


Injuria as an 
essential. 


847. The term ** nuisance,’' when used in statutes, generally 
bears the strict meaning of legal nuisan(*,e. Its interpretation, 
however, is governed by the purpose and context of the statute 
itself (0. Thus, in the 1‘ublic Health Acts (a) the word generally 
bears its ordinary legal meaning, but when it is used for the purpose 
of the provisions relating to methods of summary abatement or 
punishment of nuisances («), it is limited in its application to such 
nuisances as affect the health and permanent comfort of the 
neighbourhood (h). Again, to constitute a nuisance for the purpose 
of these provisions, it is not necessary that the matter complained 
of should bo injurious to health if it is substantially offcuisive to 
the senses (c). 

Skct. 2. — Essential Factors, 

Scb-Skct. 1.— hi General. 

848. In order to constitute a nuisance in law it is essential 
that there should exist either actually or impliedly (1) injuria or 
WTongfal act constituting or causing damage, and (2) damnum or 
damage, loss, or inconvenience. The latter alone — damnum absque 
in j and — gives no right of action (d). 

Sun- S ect. 2 . — Injuria or Wrongful Act. 

849. In order to constitute an actionable nuisance the act 
complained of must be injuria^ that is, the violation of some 

be a nuisance to the occupiers of adjoinini? property, and lUcoN, V.-O., 
hold that tho e^tablishlnent of a national scjhool was not a niusauco within the 
meaning of the covenant, because it was not a nuisance in law, althi)Ugh it would 
pro])ably cause “ aiiuoyanoe *’ in tho popular souse of thotonn. In Tod-Hcathf 
V. />?</mm^l8S8), 40 Oh. 1). 80, 0. A., the covenant was wuder, including besides 
the expression “ nuisance ” tho words “ annoyance or grievance,” and it was held 
that the latter words covered the estabbVhuiont of a hospital for tho troatnieut 
of f)utdoor patients siifforiiig from diseases of the throat, nose, ear, skin, and 
eve, fistula and other diseases. See also Doe d. Birsh v. Keeling (181i5), 1 M. & S. 
95 (tho establishment of a school held a breach of covenant not to carry on a 
trade or business, this being an annoyance such as tho covenant contemplated) ; 
Wickenden v. IFVia/ir (1858), 8 E. & B. 887 (to the same effect, under a similar 
covenant, extended to a proliibitioii against using ju-emises for a ])urposo other 
than a private dwelling-house) ; Kemy v. Sober (1851), 15 Jur. 158 (the estab- 
lishment of a school held a bionch of covenant not to use pieiuises for trade, 
business, or calling, or to tho annoyance of other houses) ; Goilins v. Slade^ 
[1874] W. N. 206 (a covenant against “ annoyanijo or damage ” held to be broken 
by converting a part of a factory into a place of enter tainmont) ; Errington v. 
Ihrt (1911), i05 L. T. 373 (the user of premises as a fiied fish shop held to he 
breach of covenant not to do anything on tho premises which should or might 
be a nuisance, annoyance or inc<»nvenieiico). As to covenants generally, sc^e 
titles Deeds and Other Instruments, Vol. X., pp. 411, *175—498; JjAnd- 
LOUD AND Tenant, Vol. XVllL, p. 517. 

(<) As to the interpretation of statutes, see, generally, title >Statute.s. 

(u) ]*ublic Health Act, 1875 (38 k 39 Viet. c. 55); Public Health (London) 
Act, 1891 (54 & 55 Viet. c. 76) ; see p. 636, yost. 

(a) Public Health Act, 1875 (38 & 39 Viet. c. 55), ss. 91 — 111 ; Public Health 
(London) Act, 1891 (54 & 66 Vict. c, 76), ss. 1—15 ; as to which see pp. 537 
et sea., yo4. 

(5) Cheat Western Bail. Co, v. JJishoy (1872), L. R. 7 Q. B. 550 ; see, further, 
p. 537, post. 

(c) JBisJiop AmUaml Loc/B Board v. Bishop Auckland Iron Co. (1882), 10 
Q. B. D. 138 ; see p. 537, pew#. 

(d) See titles Action, Vol. I., p. 7 ; Damages, Vol, X,, p. 308 ; Tort ; and 
see the text, infra. 
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right whieh another possesses. There must, therefore, he a right 
existing in tiie coin]>lainiint, aiul a corres]»oii(iiiig duty on the part 
t)f the alleges! wrongdoer not to interfere with that right (c). 
Ab.sence of the right or of tlie duty, or of the violation of the duty, 
prevents the aet eoinplainod of from being actionable (/'). 

850. The act or omiHKioti causin^^ or constituting aji alleged 
nuisance is unlawful ae wlien, apart from its consetiuences, it is 
of itself a violation of statutory provisions or of luivate common 
law rig] its. 

In such cases the law ju'osumos damage to exist (/7). This pre- 
sumption is based, in the case of private nuisances, on the ground 
that, by a continuance of the illegal act, a wrongdoer might be able 
to gain a right to continue it {h). In the case of public nuisances 
the presumption cannot lie based upon this ground, because no 
proscriptive right to oonnnit a pulilic nuisance can he obtained (/), 
but it is the duty of the Attovnoy-Oeneral to protect the public 
against an illegal act of a public nature, and for this purpose it is 
not necessary to prove actual or prospective damage (A ). 

851. An act which is in ordinary circumstances innocent may 
under particular conditions become an actionable nuisance. 

Whether such an act does constitute a nuisance must be deter- 
mined, not merely by an abstract consideration of the act itself, 
but by reference to all the circumstances of the particular case (/),' 
including, for example, the time of the commission of the act 
complained of; the place of its commission; the mamior of 
committing it, that is, whether it is done wantonly or in tho 


(c) Soo Dunn v. ISirininifhata (Atrial ^o. (1872), L. K 8 (i. B. 42, Ex. ('li., ptr 
BKA.M.WELL, U., at p. 40 ; and k'O title AerroN, Vol. I., p. 0. 

(/) See cases cited at pp. 525, 520, 500, jtost ; and see titles NKGLiaENOE, 
pp. 000 et seq , aiiie . Tor'I'. 

{(/) See Jiaten'a Case (1010), 9 Co. Hep. 53 b; Ashly v, W/ute (1700), 2 Ld. 
Eayin. OIW ; 0 Ld. Uaym 020; 1 Siiiilh, L. C., llth ed., LMO, 281:; llohson v. 
Todd (1790), 4 Term Uep. 71 ; Tmdur v. (1802), 2 East, 154 ; 

Barker v. (Wem (1824), 2 Bing. 017; BV/wma v. Moiland (1824), 2 B. & (\ 

910; Fatj v. Prcntue (1815), 1 C. B. 828; Fri/re v. Jklvher (1847), 4 V. B. 

866; Fnihrti/ v Otuen (1851), 0 Excli. 353; Sampsun v. Jloddmott (1857), 1 
C. B. (N. s) 590; yorlmi'i/ [Furl) v. Kiidnn (1807), 15 L. T. 501 ; Bvkett v, 
Morris (1800), L. IL 1 Sc. & Div. 47 ; Penmnyton v. Bnimp Hall Coal Co. 

(1877), 5 Oh. T). 709; A.-O. v. Condnit Colhery Co., [1895] 1 Q. B. 001; 

McCartney v. Londotnlcrry and f.onyh Bwilly Railway^ [1904] A. 0.^101. 

(/i) See Ihbson v. Todd, snpm, af ]). 74; Pindar v. iWadsfcorth, stijira ; 
JIarropy, IPrst (1808), L. K. 4 B\i‘li. 13, McCartney v. Londonderry and Louyh 
Bndlly liaihray, mpra. 

(t) See pp. 512, 600, 

(A;) A.-(F V. Cockennonth Local 7?r?arJ (1874), L. B. 18 Eq. 172; A.^^G.y. 
Shrewsbury [Kinysland) Bridge Co. (1882), 21 Oh. D. 752; v. London, and 

North Western liailway, [1899] 1 Ci. B. 72 ; see Bard v. Regent's Canal Co. 
(1858), 3 De G. & J. 212. 

(/) Sturges y. Bridgman (1879), 11 Oh. D. 852, 805, 0. A, ; RuslirMr y. Polsue 
and Aljierif Ltd,, [1906] 1 Oh. 234, 0. A. ; affirmed, [1907] A. C. 121 ; Colls v. 
Home and Colonial Stores, Ltd., [1904] A. 0. 179, 185; Chirlte v. Gltj^k (1865), 
1 Oh. App. 16 ; Broder v. Saillard (1876), 2 Ch. I). 692 ; Christie v. Darey, 
X1893] 1 Oh. 016; Gawni y. Fy7meyh^l2), 8 Ch. App. 8; Luacomhe v. Sieet 
(1867), 17 L. T. 229. 
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Act wrongful 
per se. 


r resumption 
of damage. 


Act wrongful 
on account 
oE manner 
or circum- 
stances. 
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Nuisance. 


SBCt. a. reasonable exercise of rights ; and the effects of its commission, 
Essential that is, whether tliose effects are transitory or permanent, 
Factors* occasional or continuous (m); so that the question of nuisance or 

no nuisance is one of tact (/i). 


Effect of 
motive or 
iutebtioii. 


862 . An act wliich is otherwise lawful, and which a person has 
a right to perform in the ordinary enjoyment of his property 
and rights, does not become unlawful merely because the doer is 
actuated by motives of malice or the like (o). 


Sitb-Sect. 3. — Lons or Damage Caused. 

Damage as an 853. Damage, actual or prospective, is one of the essentials of 
essential. actionable nuisance. Its existence must be proved (a), except in 
those cases in which it is presumed by law to exist (/>). 

The damage need not consist of pecuniary loss(c), but it 
must be material or substantial (£Z) ; tliat is, it must not be 
merely sentimental, speculative, or trifling [c), nor such as is 
merely temporary, fleeting, or evanescent (y ) ; but nothing can be 


(m) Bamford v. Tnrnley (18^2), 3 if. & H. 02, 00, 79, ]‘lx. Ch. ; St. Helen's 
Smelting Co, v. Tipping (186.’)), 11 11. Jj. Ciis. 012; Siott y. Firth (1804), 4 
F. & F. 349; V. Sheffield (hts Consumers Co. (1853), 3 J>e (i. M. & 0. 

304, 339; Brand v. llammersmtih and (htg Rail. Co. (1807), L. K. 2 Q. If. 223, 
240, Ex. Oil. ; see also Ogston v, Aberdeen District Tramways O'o., [1897] A. C. 
Ill; compare City of Montreal v. Montreal Street Railway ^ [1903] A. C. 482, 
P. (). ; and see, generally, title Tort. 

(w) R. V. 7Wa^Z(1837),6 Ad &E1. 143; R.v. Betts {mo), 10 Q. B. 1022 ; R. 
V. Tram (1862), 2 B. & S. 610, 610; Crump v. Lambert (18<)7), L. B. 3 Eq. 409, 
413 ; R. y. Burt (1870), 11 Oox, C. U. 399 , Fleming y. Jlislop (1880), 11 App. (-as. 
086 ; Bmitwvrk v. Bogers (1891), 7 T. L R. 542. 

(o) See Bradford Coiyoration y. Fukles, [1895] A. Q. 587; Allen v. Flood, 
[1898] A. C. 1 ; Quinn v. Leathern^ [1901] A. 495, 509. An cxainpJe is where 
a landowner diverts and ajipropriatos underground water for the 2)ur]>ose of 
comjielling a water authority to Iniy him out [Bradford Corporation y. Rickies, 
supra). **lt 18 the act, not the motive for ihe act, that must be regarded” 
{ihtd., per Lord Macjj agjiten, at p. 001) ; see also Simmons v. IMlystime (1853), 

8 Exch. 431 ; and title Tout. 

(tt) R. V. Betts (1850), 10(1 B. 1022; J.-tl, y. Kingston-on- 'Thames Corporation 
(1805), 34 L. J. (CH.) 481 ; Salvin Nerth Bramepeih (\ml Co. (1874), 9 Ch. App. 
705. As to damages gcnerallv, eee title Damages, Yol. X.^ ]>p. 301 et scg . , and 
as to proof of damage, see ibid.y pp. 340 et seg. 

(b) See p. 609, ante, 

(c) A.-G. V. Conduit Colliery Co , [1895] 1 (L B. 301. 

(d) R. V. Shepard (1822), 1 L. J. (o, s.) (k, b.) 45; R. y. Tindall, supra; 

R. V. Enssell (1854), 3 E. & B. 942; S<oU v. Firth (1804), 4 E. & F. 349; 
R. y. (1800), 30 J. P. 723; S. 0., snh mm., R. y. Lepine, 15 L. T. 

158, H. y. Lepille, f5 W. E, 45, Smith y. Tharkrrah (1800), Jj. U. 1 C. J*. 
504 (but see this case commented on in A.-G. v. ('o'nduit Colliery Co., [1895] 

1 Q. B. 301); Cooke v. Forbes (1807), L. E. 5 E(]. 100; Lusemnbe v. Steer 
(1807), 17 L. T. 229; A.-G. v. Gee (1870), L. E. 10 Eq. 131; Fine v. Jolly, 
[1905] 1 Ch. 480, 489, C. A. ; R. v. BarthoUmem, [1908] 1 X B. 554, C. C. E. 
Ab to what amount of damage will justify the grant of au injunction, see 
p. 560, post; and title Injunction, Vol. XVll., p. 200. 

(e) See Fleming v. Jhslop, supra, per Lord Selbokne, at p. 690; St, HeleFs 
Smelting Co. y. Tipping, suma; Salvin y. Forth Brancepeth Coal Co,, supra; 
Gaunt V. ^ynney (1872), 8 (5h App. 8. 

(/) B&ijamin v. Storr (1874), Jj. E. 9 C. P. 400, per Brett, J., at p. 40V ; see 
Taylor v. Bennett (1836), 7 C. & P. 329. As to what is temporary, see 
Jnehbald v. Robimon, fnchhaUi v. Barrington (1869), 4 Ch. App. 389 ; compare R* 
Y. Moore (1832), 3 B. & Ad, 184, and Walker v. Brewster (1867), L. E. 5 Eq. 25 ; 
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so deemed which results in substantial damage, and regard is to be 
had, therefore, not merely to the duration of the thing complained 
*of in point of time, but to the effect of the act or omission upon the 
plaintiff ( 7 ). 

The mere fact that an act causes loss or depreciation in value to 
another does not make that act a nuisance in law (A). 

Sect. ^.— Classification , 

Stjb-Sect. 1. — (hminon Law and Statutory Nvisanctt. 

854. Nuisances are divisible into common law and statutory 
nuisances. 

A common law nuisance is one which, apart from statute, violates 
the principles which the common law lays down for the protection 
of the public and of individuals in the exercise and enjoyment of 
their rights. 

A statutory nuisance is one wliich, whether or not it constitutes a 
nuisance at common law, is made a nuisance by statute, either in 
express terms or by implication. 

Sub-Sect. 2. — rnhlic and Vrivale Nuisances. 

856. Nuisances may also be divided into those which are public, 
general, or common, and those which are private ( 0 . 

A pulilic nuisance is one which inflicts damage, injury, or incon- 
venience upon all the King’s subjects, or upon all who come within 
the sphere of its operation. It may, however, affect some to a 
greater extent than others (Jc). 

R V. Jivrt (1870), 11 (''ox, C. (\ 309; Jones 7 . Chappell (1876), h. U. 20 plq. 
639 ; Jfnrrtmi v. Southwark mid Vanorhall Water Co,, [1801] 2 Ch. 409 ; compar© 
ColweU V. St. Canvras /ioroayh Comml, [19(H] 1 (Ih. 707. 

( 7 ) Fritz V. Holfson (1880), 14 Ch. V. 542, per Fhy, J., at p. 656. 

(/a) Harrison v. Cood (1871), L. K. 11 338 ; see Simpson v. Sai:aye (18o6), 

I C. B. (N. s.) 347 ; Jones v. Chappell (1875), L. E. 20 Eq. 539; Fishmongers' 
Co. V. FjOf^t India Go, (1752), 1 Dick. 163. Examples are the establishment of a 
school in competition with uii existing one [Gloucester Grammar School [Masters) 
Case (1410), Y. B. 11 lieu. 4, fo. 47, pi. 21, cited in KeeUe v. lltckeringiU (1706), 

II East, 574, n., 576); the noise of music lessons and practice in a neigh- 
bouring house [Christie v. Darey, [1893] 1 (jh. 316) ; the establishment of a 
largo Rc-hool near a residenro(/7arrw;A v. Good, supra) ; the occasional discomfort 
caused by a neighbour burning his weeds, emptying cesspools, or repairing his 
house [Ram ford V. Tnrnleij (1862), 3 B. &S. 62,66, 83, Ex. Ch.) ; the setting up 
of a decoy for ducks which attracts the birds from another's decoy [Keeble v. 
Ifickerinijill, supra) ; the building of a bridge over a river to the destruction of 
the trade of a ferry [Hopkins v. Great Northern Rati. Co. (1877), 2 Q. B. D. 224, 
(), A. ; JHhden v. Skirrow, [1908] 1 Ch. 41, C. A. ; see title Eeiuurs, Vol. XIV., 
p, 661). As to protecting property from floods, see cases cited in notes («), 
p. 563, and [a), p. 561, post : sec also title Waters and Watercourses. 

(<) See Jacob’s haw 1 MctioiiMry, snh voce “Nusauce”; 16 Vin. Abr., tit. 
“ Nusance ” ; 2 Roll Abr. 83. The distinction made by the old writers between 
a common nuisance and a public nuisance (see the argument in R. v. W/nte and 
Ward (1757), 1 Burr. 333) is of no practical importance. 

[k) Solinit V. De Held (1851), 2 Sim. (n. s.) 133, 142. Where a noise 
caused by a tinman plying his trade affected three houses only, it was held 
that this was a private nuisance and not an indictable one [It. v. Ll^d (1802), 
4 Esp. 200 ). Whether the overheating of a church so as to be injurious to 
^ealtn was a public nuisance was doubted, but not decided, in Woodman v. 
Rdiftnson (1852), 2 9im. (N. s.) 204. 


Sect. 2. 
Essential 
Factors. 


Common law 
and statutory 
nuisances. 

Common law 
nuisance. 


Statutory 

nuisance* 


Public and 
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Public 

nuisance. 
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Smt.s. 

CUunrifica- 

tioo. 

Private 

nuisance. 

Distinctions 
between 
public and 
private 
nuisances : 
(i.) As to 
remedies ; 

(ii.) as to 
defences. 


856. A private nuifiance is one which affects those persons who 
are immediately within the scope of its operation, but does not 
injure or inflict inconvenience upon others who are further removed 
from it. It may be even advantageous or pleasurable to those who 
are at a distance, as in the case of church bells (1). 

857. The importance of the division of nuisances into public 
and private lies chiefly in the difference of the remedies applicable to 
each (m\ and in the fact that a private individual has no right of 
action in respect of a jJublic nuisance, unless he can show that he 
has sustained some special damage over and above that inflicted 
upon the community at large (w)* 

858. A further important distinction is that, whilst a private 
nuisance may be jusiifled upon the ground that the right to commit 
it has been acquired by prescription, no amount of time wall afford 
a like defence in the case of a public nuisance (o), and tliat the Crown 
cannot grant to a person a right to commit a public nuisance (p) ; 
nor can a local authority legalise an obstruction or encroachment in 
a highway or pul die right of navigation (q), unless it is authorised by 
statute to give its consent to what, without statutory i)ow^ers, would 
be a nuisance (r) ; nor, in the case of navigable rivers, which in 
law are a species of highway {.?), can conservators authorise a 
construction whicJi is a luiblic nuisance to the navigation (f). 


a) Soliau V. De Held (1851), 2 Sim. (N. s.) 133, 143. 

(m) Soo pp. 547, 550, 552, 674, posi. 

(n) See pp. 547 rt ««/., 653, poii/. 

(o) R. V. (''roas (1812), 3 (’ump. 224 ; Jkv'dl y. Senukra (JGKS), Cro. »Tac. 490; 

Vooqht V. Winvh (18191, 2 B. & Aid, 002; A -0. v. Barnafey [1874] 

"W. N. 37; Itlackhurne v. Bomera (1879), 5 L. B. Jr. 1, Shcunf/ham Urban 
Ihstrict Covmif y, Ilaiaey (190J), 68 J. P. 3f)5 ; I/arrey v. Traro Rural f\nnnl, 
[1903] 2 Cli. 038; and koo title Fisiikuies, Vol. XIV., p]). 589, 692. 

{p ) A -U. V. Jhirridge (1822), 10 Wco, 350 ; and as to the inability of the 
Crown to make ^n-ants interfering with the public ri^ht of navigulioii or 
fishing in navigable rivers, ut least sulisequont to the coinincnc(‘inoiit of the 
reign of Edward J., see tbid, , A.-ft. v. /'arw^r/er (1822), 10 Price, 378 ; Wi/iiama 
V. Wih'ox (1838), 8 Ad. & Jill. 314; Cokhester Corporation v. Brooke (1845), 7 
Q. 71 339; Malcomaou v. O'Dea (1803), 10 IL L. Cas. 593 ; Cnnn v. Wliitatahle 
Free Ftshcra 11 H, L. Cas. 192; Himpson v. [1904] A. C, 476 ; 

and see titles Constitutional liAW, Vol. VIJ., p. 113; Fisuekies, Vol. XIV., 
pp. 670, 588. 

[q) li. V. Oroax^enor [Lord) (1819), 2 Stark. 511 ; Kmrna v. Cord irainera^ Co. 
(1869), 0 C. B. (N. fi.) 388 ; R. v. Untied Kingdom Blaine Telegraph Co., Lid. 
(1862), 31 Si. j. (m. c.) 166, but 2 B. & S. 617, n. ; A.-(L v. Thamea 
Uouaervatora (1862)f 1 Hem. & M. 1 ; R. v. Train (1862), 2 B. & S. 640; 
JIaxvktna v. Robinson (1872), 36 J. P. 756; Breateya (hrporation v. Fnhrood 
Local Board {\m), 53 h. T. 718; A.-(L v. Barker (1900), 83 L. T. 246; A.^O. 
V. Maxfo Count}/ Council, [1902] 1 1. R 13 ; Harvey v. Truro Rfiral Council, 
[1903] 2 Ch. 638. 

(r) A.’6. V, Caml)ridgf Conamnera Cna Co. (1868), L. E. 6 Eq. 282. 

(«) R, V. Hammond (1717), 10 Mod. Eep. 382 ; Bali v. Herheit (1789), 3 Term 
Bep. 263 ; Anon. (1808), 1 Camp. 617, n. ; Rose v. Miles (1815), 4 M. & S. 101 ; 
Colchester Corporattm y. Brooke (1845), 7 Q. B. 339 ; Dimes v. Belley (1860), 16 
Q. B. 276; (iann v. tChiUtalle Free Fishera, supra ; (hr Firing v. Colguhoun 
(1877), 2 App. Cas. 839 *, Original Hartlepool Collieries Co. v. (Hhh (1877), 6 
Oh. I). 713 ; The ,S'//’i/f,[190l] P. Bi8; and see, as to navigable rivers generally, 
title Watehs amjj Waxercoursls. • 

(^) R. V. Hroaoenor {Lord), supni; see It. v, liollia (1819), 2 Stark. 636. 
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Part II. — Nuisances in respect of Particular 

Matters. 

Sect. 1. — Animals* Sect. 1. 

Stm-Sect. \.— Ai Conunou Law, AnimalB. 

869. The keeping of any animals (a) in such a position or in Keeping o£ 
such circumstances as to cause material discomfort or annoyance to '^^*^^**-***- 
the public in general or to a particular person is a nuisance. If it 
affects the public gerieially, it is a public nuisance, and may be 
punished by indictment or restrained by proceedings taken by 
the Attorney- General ; if it violates private rights only, it is action- 
able by the individual who is thereby injured. Thus, to keep swine 
near a public place in a town has been held to be an indictable 
nuisance (h) ; and injunctions have been granted against keeping 
aiiimala in such circumstances as to cause discomiort or annoyance 
to neighbours fc). 

So, if an animal is by nature savage, or, not being savage by Suvapo 
nature, is known to its owner to be vicious or of a miscliiovouw 
disposition, or if it is infected with diseasOt it can only be kept 
at the risk of the owner, who will be liable for damage caused 
by 

Su]3-Sect. 2.- Sfatiftori/, 

860. The keeping of any animal so as to be a nuisance or Keeping of 
injurious to health is a nuisance capable of being abated or 
punished by summary proceedings (c). It is not necessary that 

the annoyance should amount to injury to health (J), 

861. In urban districts it is an offence to keepfi/) any swine or Provision'; as 
pig-stye in a dwelling-house, or so as to be a nuisance to any 

person, whether the nuisance arises from the character of the Lomioa.^^^ 


(a) As to daiimge cau.sed by animals, see title Anbfals, Vol. I., pp, 372 
ef seq. : and, as to diseased animals, see ibid,^ pp, 419 ct sfy. 

[h) R. V. ]l% (1705), 2 Ld. haym. 1163. 

(c) See Ball v. Rat/ (1H73), 8 Ch. App. 467; Broder v. SailJard (1876), 2 
Ch. D. 692 (horses in stables adjoining private projierty); A.-(i. v. ISqutre 
(1906), 0 L. G. B. 99 (a large number of pigs in premises adjoining a village 
street). , 

See title Animator, Vol. I., pp. 372 et seq. As to the misdemeanour of 
bringing a diseased animal into a public place, see ihid.^ p. 420. 

(e) Public Health Act, 1875 (38 & 39 Viet, c. 65), s. 91 (3) ; Public Health 
(London) Act, 1891 (54 & 5.7 Vic t. c. 76), s. 2 (1) (c); and see p. 538, post. As 
to procedure, see p. 665, jjost, 

(/) See Bamhury Sanifary Authority v. Rage (1881), 8 Q. B. D. 97 ; 
Bishop AucUar.d Local Board v. Bishop Avr^^and Inm Co. (1882), 10 Q. B. D, 

138. 

(^g) The “keeping” may bo of a terapoiary character, and the bringing of 
swine on to premises during the day in the course of business, ponding their 
being sent away in the evening by train or otherwise, may amount to “ keoi)iiig, ’ 
although the animals are not fod on the premises nor kont overnight (kSfeera 
yR Manton (1893), 57 J. P, 58^). 

U.U— XXL ^ 
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Nuisakce. 


Sect. i. place in which the animals are kept or from the manner in which 
Animals, they are kept (h). Original and continuing penalties may be iin- 
posed, and the urban authority must have such nuisance abated 
and may recover the exi)ense8 thereof from the occupier of the 
premises on whicli the nuisance exists (?). Similar but more 
stringent provisions are made for London (/j), whereby premises 
within 40 yards of a street or public place are declared unfit for 
the purpose (/), and tlie user of premises for such purpose may be 
prohibited (/«)• 

Provisions 862 . In urban districts, and in any other district affected by 

undcirTown any Act with which the Town Police Clauses Act, 1817 0/), is 
incorporated, i^enal ties are imposed upon any person who, in any 
street, to the annoyance or danger of the residents or jiassengers, 
Iceeps any i)ig-stye to the front of any street, not being sliut off 
from the street by a sufficient wall or fence, or who keeps any 
swine in or near a street, so as to be a common nuisance 

Bye-laws. 863 . Urban authorities (p) may make bye-laws (o) for tlie 
prevention of the keeping of animals on any premises so as to be 
injurious to health (h). 

Sanitary authorities in London have a similar powder of making 
bye-law^s(c). 

Skct. 2. — hndffvB, 

Non-repair. 864 . The iiou-re])air of a public bridge constitutes a nuisance 
for whicla the persons responsible for its repair are liable either to 
statutory proceedings or to indictment at common law(//). 


(h) Bxijhy V. West Ham Loral Boanl of Ifealth (ISoS), 22 J. P. 301, 

u) Public Health Act, 187.) (38 & 39 Vict. c. o.')), r. 17. 

(k) Public Health (Ijoiidoii) Act, 1891 (51 & 55 Yict. c, 7(i), s. 17. 

(/) /kal., H. 17 (4). 

(m) I bid., a. 18. 

(n) 10 & 11 Yict. c. 89. 

(e) /bid., s. 28, incorjjorated as to urban districts with the Public Health 
Act, 1875 (38 & 39 Vict. c. 55), by ihuLj a. 171. 

(р) As to these, pee title Local Government, Yol. XIX, p 202. llural 
authorities may obtain the power of making such bye-laws; see ibid., pp. 331, 
332 

(a) As to bye-lawfl, generally, see titles METiioroLis, Vnl. XX., pp. IGO et seq.; 
ruiUiic Health and liOCAL ADMiNisTiiArioN. 

(5) Public Health Act, 1875 (38 & 39 Yict. c. 55), s. 41. A bye-law against 
keeping pigs m a borougli, without any qualification as to its being a nuisance, 
has been held bad [Everett v. drapes (1801), 25 J. 044, a case under the Muni- 
cipal Coiqiorations Act, 1835 (5 & 6 Will. 4, c. 70), p. 90) ; and so has a bye-law 
prohibiting the keeping of pigs m a rural district within 50 feet of a dwelling- 
house [Heap V. Burnley Umm (1884), 12 Q. B. I). 617); but a bye-law for- 
bidding the keeping of pigs within 100 feet of a dwelling-house in an urban 
district has been held good (WansUad Loral Board of Health v. Wooster (1873), 
55 L. T. Jo. 81 ; see also Lutton v. Ihlierty (1885), 10 L. K. Ir. 493, in which 
case the limit of 21 feet was held reasonable; and see Eteers v. Mantmi (1893), 
67 J. P. 584). It is not necessary to prove that a nuisance has in fact arisen 
in order to secure a conviction for breach of the bye-law [Tong Street Local 
Board v. Seed (1874), 39 J. P. 278). 

(с) PqJ)lic Health (London) Act, 1891 (64 & 55 Vict. c. 76), s. 10 (1) (c) ; see 
title Metuotolis, Vol XX., pp. 460 et sea. 

[d) As to bridges generally, see title Highways, Streets, and Bridges, 
Tol.XVI.,pp. J84 6^wy. 
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Sect. 8. — Ikniiierous Property. 

Ruh-Sect. 1. -Piihlic Nuisance. 

• 865. Property wfiicli of itself, apart from the use to whicli it is 
put (/’), is dangerous may be a public or a private nuisance accord- 
ing to circumstances. If it is so near to a public place, whether 
land or water, as to deter persons from using that place, or 
to make such user dangerous or inconvenient, it is a public 
nuisance (7‘), and noiui the less so because the danger consists 
in the risk of the passenger ai'cidentally deviating from the public 
place, provided that the danger sulistantially affects the public 
place (//),’ wln’cli is a question of law and not of fact(//). But a 
highway may have been dedicated with a cause of danger on or near 
it (0, in which case there is no obligation on the adjoining owner 
to fence liis dangerous property, so long as he does not do anything 
to increase the risk {i), 

866. Similarly, a building or fence so ruinous as to be likely 
to fall and to injure persons using a liighway is an indictable 
nuisance, and the occupier thereof, even though only a tenant-at* 
will, is liable, the quantum of his interest in the prop<^rty, and his 
liability to repair it under any agreement or covenant, being 
immnteria] so far as the public are concerned (/). 

Sri{-SE(T. 'l.'~ Priruie Ntnsanre. 

867. 'Vlieii Uiri daiif*er from Rticli property does not ftffect the 
public, tho liiihilily ol the owner or occupier of the proiierty for 


(^} As U) iisor ol' pi Opel ty danj^mms purposes, see p 5S0, jtosf, 

( /) llarncs v. Il'an^ (lSo()), 9 0. li. S92; A -O’, v. (Uttlnrtf (\k^ [1S9-5] 

1 (i. li. 301; While v. Philbps (l.S(»3), 15 (\ P. (n. s ) 245 (ii ii'd,vip:al)le r 1 ^(^v 
iiiiidn (luiigenais by an iinpioper canipshed) ; IJarrohl v. Watneif, |189S] 2 ti. B. 
320, C. A (rotten fence adjoininjr Lighway) ; Jewson v. Uath (lS.S(j), 2 T. L. R. 
3Sl ; Feuna v. (laie if* Fo., [1895| 1 Q. B. 199; SUrerton v. Marriott (ISSS), 
52 3. r. ()77, and see cases cited in titles Boitndakier, Rp:?;ces, and Pauty 
Walls, VoL 111 , p. 120; IIiouways, Stkeetr, and liTUDtiKs, Yol. XVI., 
pp. 115, 151 f/ seq., NeolKtENce, pp. 397 et seq , ante: ToJiT; Watees and 
Wa'ielcodeses. 

(f/) liar ties Ward, >*i',>}(i ; 1 lard cast! e y. South Yorkshire Hail iron and River 
Jhni Vo. (1859), 4 II. & 1:^' 07 ; UonnsiJl v. Smyth (1800), 7 V. t>. (n. b.) 731. 

{h) Ifardcasf/c v. South Yorkshire Railway ami Hirer Jhiii Go., supra : llounsedl 
y. Smyth, sufira (’fises in which the danger was held not to be sufliciontly 
near arc Rhihe v. Topham (1007), 1 Roll. Abr. 88; Ihnls y. South Yvrksinre 
Railway and Rinr ]>aii Co. (1802), 3 B. & B. 244. 

(0 R. V. l>ani (1SG5), TxJ. & Pa. 507 ; Stone y. Jackson (1855), 10 P. B. 199 ; 
Fishery. Prowse, Coopery. Walker (1802), 2 B. & B. 770, JfanRastle v South 
Yorkshire Railway and Rinr Pun Co., supra; Sinks y. South Yorkshire Railway 
and River Dun Co, supra; see Covpland y. Hard inyh am 3 Camp, 

398, ex])laino(i in Cornu ell y. Mdropohtan Conmisdoneis of Sewers (1855), 10 
Pxch. 771, 775 ; Jarvis t. Dean (1826), 3 Bing. 447, explained in Fishery. 
Drowse, Coipir v. Walker, supra; and see title Highways, Stbeets, and 
Bkidges, Vol. XVI., pp. 150, 157, 

{k) R,y. Rant, sup a, Ilardvasile v. South Yorkshire Railway and River Pun 
Co., sujira; Rinks y. South Yorkshire Railway and River Dun Vo., supra; Cornwell 
V. Metnpolitan Commissivuna of Sewers, supra; Hoimsell v. Smyth, autrrfi. 

• (/) R. V. Watts (1703), 1 Salk. 357 ; S. C., suh nam. H. v. Watson, 2 Ld. 
Eaym. 850; Harrold v. Watney, supra; and see title Boundaries, Fences^ 
AND Party Walls, Vol. HI., p. 12G. 
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Sect. 3. 
Sangerons 
Property. 


tJlatutory 

provisions. 


Over private 
propel ly. 


Over public 
streets. 


Burden of 
proof. 


damage arieing depends upon the relation between him and the 
person damnified, and the duty existing between them (»i). 

Sect. 4, — Ekcttiecd Supply. 

Sub-Skct. 1 . — Escape of Eledrtuiy, 

868. The Acts or orders under which electrical undertakings are 
authorised invariably provide that the undertakers are not to be 
exonerated from indictment, action, or other proceedings ‘for 
nuisance caused or permitted by them. Under such conditions the 
undertakers areliablefor damagedone by the escape of electricity on the 
principle (Ji) that a person, who brings into being or collects on his 
premises an agent likely to do damage if it escapes, is liable for the 
consequences of such escape (o). 

Sub-Sect. 2. —Omhead jr/res. 

869. The stretching of wires over real property of occupiers or 
owners, though without being attachment to the property, is 
unlawful if done without their consent, and may constitute a 
nuisance which they can abate or for which they have a right 
of action if damage results (p). 

Apart from any special circumstances of danger, the existence of 
wires across public streets at a proper height, so as not to obstruct 
the user of the streets, does not constitute a public nuisance, nor give 
a right of action for an injunction to the local authority in whom the 
streets are vested (q). But various statutes require the consent of 
local authorities before wires can be carried over streets (r), and 
in certain circumalances («) local authorities have power to make 
bye-laws for the prevention of danger and obstruction from such 
wires (f). 

Sect. 5 . — Ejcercm of Special Stalotonj Eoaers, 

Sub-Sect. 1. — In Oentml. 

(i.) Jinks of OottHtrndioii. 

870. Acts which would otherwise be wrongful may be justified 
as being authorised by statute. Whether or not the legislature has 

[ni) See pp. 524, 650 H sep, post; see also titles NEGLiciKXCE, pp. 426 d aey., 
463 et 8e</., nnte , Tokt. 

(?i) See p. 528, post, 

(o) As to the responsibilities of undertakerK for nuiaanco, i^enerally, sen 
title Ji]j.ECTJtic Lighting avv 1’c)\\£e, Vol. XII., pp. 563 et seq. 

(p) See l^Kkevinyy, Rudd (1815), 4 Camp. 219; R(q/nofds v. (Jlarke (1725), 

1 Stra. 634; Fay^y, Prentice (1815), 1 C. L. 828; iWhett y Hill (1870), 
L. E. 9 Lq. 671 ; see also Kmyon v. IJart (18(i5), 6 B. & S. 249, 252 ; and 
see, further, title TrxKGBAPns and Telephones. 

(f/) Wandsirorih Board of ]\orh y. United Tdephono Vo. (1881), 13 Q. B. 1). 
904, 0. A. ; Finchley Electric lAyht Vo, v. Ftnrhky Urban Conned, [1902] 1 Ch. 
866 . 

(r) As to wires of electrioiil undertakings, see title Eleotbio Lighting 
AND PowEB, Vol. XIL, p. 571; as to telegraph wires, see title Telegbavus 
AND Telephones. 

W See title Highways, Stkekth, and Bridges, Vol. XVI., p. 260. 

(t) 1 9id. In London the whole matter is dealt with by the Loudon Overhead 
Wires Act, 1891 (54 & 55 Viet. c. Ixxvii.). Bee title Highways, Streets, and 
Bridges, Vol. XVL, p* 206. 
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authorised interference with private rights depends upon the con- 
struction of the statute (ti) under which the powers are exercised. 
The burden of proof of the authority of Parliament to do the act 
complained of rests upon those who claim the right to do it, and 
they are bound to show, with suflScient clearness, that the statute 
under which they act does take away ordinary private rights (a). 

871. Statutes which confer a special authority affecting the pro- 
perty and rights of individuals must be construed strictly against 
tlie parties to whom the autliority is given, and in favour of persons 
affected (b),and for the due exercise of such authority it is essential 
that all conditions precedent must have been complied with and 
the prescribed means followed (c), though their fulfilment will be 
presumed after a long lapse of time {d). 

872. The fact that the statute relied upon limits the operation 
of the statutory powers to a particular site does not of itself deter- 
mine the question as to the character of the works authorised on 
the site (e), 

873. The absence from a statute of any compensation clauses is 
an important consideration in determining whether or not the 
statute confers absolute powers to interfere with private rights ; but 
such consideration is not -conclusive either way, though the absence 


(tt) As to tlie CO lib traction of statutes, generally, see title STATir'i’ES. 

(a) Jhwwarmilh etc. Jlatl. Vo. v. ISrand (1869), L. R. 4 H. L. 171, 189; 
(Howes V. ^Staffordshire Potteries Watei works Co. (1872), 8 Oh. App. 12o, 139; 
A.-(j. V. (Jaslujht and iUike Co. (1877), 7 Ch. 217 ; Meiropolitwn Asylum 
District V. lldl (1881), 6 App. (^as, 193, 208, 213; see Truman v. London, 
firu/hfon and South Coast Bail, Co. (1885), 29 Oh. J). 89, 108, 0 A.; reversed 
(1885), 11 App. Cas. 46. 

(/>) It. V. CroJce (1774), I Oowp. 26; Scales v. Pickeruiy (1828), 4 Bing. 448; 
see Demerara lUednc Co. v. White, [1907| A. 0. 330, P. 0. 

(c) Liverpool and North Wales Steamship Co., Ltd.y. Mersey Trading Co.,Ltil., 
[1909] 1 Oh. 209, A. (deviation from plans) ; A.-G. v. Mid -Kent Hail. Co. 
and South-Eastern Rati. Co. (1867), 3 Oh. App. 100 (deviation from conditions) ; 
Ferrand v. Bradfot'd Corporation (1856), 21 Beuv. 112 (defeiulanls restrained 
from diverting a stream without first paying compensation or making the 
statutory deposit); Staffoidshire Canal Co. v. Jlallen (1827), 6 B. & C. 317 
(plaintiffs not entitled to recover for damage done to their banks unless their 
statutory obligation to keep the banks in repair proved to have been 
discharged) ; li. v. (Freat North of England Rail. Co (1846), 9 Q. B. 315 ; R. v. 
Scott (1842), 3 Q. B. 543; Liverpool Cijrporaiton v. Chorley Waterworks Co. 
(1852), 2 De G. M. & G. 852, C. A. (prescribed means not followed) ; Brownlow 
V. Metropolitan Boaid of Works (1863), 13 0. B, (N. s.) 768; affirmed (1864), 16 
C. B. (n. s.) 546, Ex. Oh. ; Saunby v. London (Cnt) Water Cfnnvimioners, [1906] 
A. (I 110, P. C. ; Herron v. Raihmines and Rathgar Improvement V&mmmtoners, 
[1892] A. C. 498 ; Roberts v. Qwyrfai District Cofuntil, [1859] 2 Oh. 608, C. A. 
(inteiierence with flow of a stream without first obtaining consent as required by 
statute) ; Burnley Co-operative Society v. Pickles (1898), 77 L. T. 803 (building 
bridge less than statutory span) ; A.-Q. v. Furness Hail. Co. (1878), 38 L, T. 
565 (the like facts). Where, however, the plaintiff did not allege any right of 
ownership in the soil of the river obstructed, but relied upon a public right of 
passage, it was held that it was not necessary for the defendants to prove the 
fulfilment of preliminary conditions [Abraham v. Great Northern Rail Co. 
(1851 ), 16 Q. B. 586). As to the obstruction of rivers, see, further, title Wateks 


AND WATERCOUnSEH. , 

(d) Chppens Oil Co, v. Edinburgh and Distrid Wate^' Trustees, [1904] A. 0. 61 ; 
compare title Evidence, Vol. XIII., p. 606. 

* (€1 See Jordestm t. Sutton Souiheoates and Drypod Gas Co.. [18961 2 Oh, 614, 
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of a provision for compensation will generally be found to indicate 
that private rights are not to be affected (/'). 

(ii.) Ditfirs Ahf>nlnte and Diserctiunanf. 

874. A flistinction must bo drawn betwooii dutios which are 
absolute and those wliich are discretionary (ry). In the former case 
liability arises upon breach of the duty without proof of Tiof;li- 
gence (//) ; in the latter, nogiigeiice or misfeaBanct’ must be shown (i). 

(I'l ) t^ropt of the /Vw/'f/d. 

875. Acts done iindt'i* powers granted by ]>orBonH to whom 
Parliament lias delegated authority to grant such powers, for example, 
under provisional orders of the Hoard of Trade, are regarded as 
having boen done under statutory authority (/. ). 

876. Where authoritic's are given general powers to effect certain 
sped lied purjioses, the powers will ordinarily he construed to 

(/) 8e« Luin/ii') au<i North llWcv/i Ihttl. (\t v. I'.rMiLA^ [ISliaj 1 ('h. 1(), 29, 
C. A.; Ifivy.mcnmiith etc. JhiiJ (h. v. Urttnd (IBliO), 1 j. ]». 4 11. L. 171, 217); 
Niomanfon (fan (h. v. Popi' and Pfaraon, fdd (18SS), .‘>2 \V. K. ISl, C A.; 

Waif'nrvrli'^ Po. v. (18tS9), 'l.‘i W. 1» 122, A ; Urntlfurd (Wpom- 

iton V. PivlJiA, [1895] 1 Oh. 115, 152, C*. *\. , tloul(>'^on Sniton^ h>ofdh(‘otit(‘iS and 
Dnjpool (iafi (o., [1808] 2 (Jli. 814, 621 l'\)7 ucasc wIktc tlauv woro no nit'-uis 

of obtuininu; <'onij)(*iralion, Fee J/'o/f Xarajafton (\). v. Wdhcritajion 

(1852), 18 r». 5;)1 : .nul no provision for uwardiiif; it, Fnnnaidlc Vorpvra- 

twn y. AnnoiS, |19()2J A 0. 213, 1*. : and set-, fnj’iln r, titlos CoMlTLSOilY 

1*( Ill’ff \si-] OF IjAVO AXl) CoMPKiNSA'I lOX, Vol. VI., ])]). 31, 32, 55, 56; 

( oiipoi; \ » loxs, Vol. \111., pp. 388, 389; Minks, Minlimf.s, ani> (^rAiuni:'^, 
Vol. XX., ]'p. 578 H fiftj : i<K(JLnn n('E, p. 3(i0, antr. 

[(/) S'o Mi( ropoiifan Asplnni llill (18-Sl), 6 Ap]). ('as 193; London 

and Pn'UjhUm Pail. Po. v. Trnnain \^1885), 11 App (^ts. 45. 

(/i) fJo/hoiti (diiun (hmrdmns v. »SV. f.ionanCSy Fhoredift !i, IfArn (^1876). 2 
(1. 1>. J), 115; liotJuH [Potrnff.s'-') v. Kirhaihhj ]Vaffrn'orh<i i 'onnni6'<io,»('rs 
7 App. (Am. 694; ('aiih v FfotlAon IVaLrworks (1875), h. 11. It) (1 15 153 : uud 
HOC titli5 Neglu.KNCF, p. 377, anif , soi* iilw) litlfi (’oiu'oi; VTioNs, Vol VJll,, 
pp 389, 391. 

(/) lUtimnond v. St. Painras Pesfrp (1874), h. 11. 9 (\ 1*. 316 ; (tlossop v. 
llr^ton and jHhnmih Lotal Hoard (1879), 12 Cli. D. 102, (1. A (innniclion against 
pidhition ret'ui'Od on tho giound that the deiondants had done no act to croato 
or incroiiho tho pollution, but hail only failed in their duty to provide suflieiont 
syst(*m of diainago) ; AML v harlnnj i 'nwn (inardiau^i (1882), 20 (.'h, IJ. 595, 
(\ A., a similar caso , Datemnn v. Poplar Ihatnct Hoard oj I) orki^ (No. 2) (1887), 37 
f'h 1). 272 ; Fhmiinf v. MantJader Pio'porafdon (1881), 44 L. T. 517 ; (hhrnliar 
Fanifarp (^omini'<invncr.'iyAfrJi!(i{WM))j loApp. Ca.s.400,r.(3. ; AMLyA'Urkenivdl 
Veduf, [1891] 3 ('h. 527 (following Phmopy, Hesion and Isfetrorth l,o<'al Hoard, 
snpra ) ; (hiilmc v. HlifthLai Pmou Hnial Sanitary AnfhoriU/ {\H9l)Au) L. T. 338; 
Slretfon'a Ftrlty Hranry Po v. /hrby (WporaLfm, [1894] 1 Oh. 431 ; Robinson v. 
Workinytoi^t'orpin'aiion, [1897] 1 (b B. 619, A. ; Foamy. lAverpool Corpirraiion, 
[1906] i K. 1). 16f); Queens of ihv River SUamdup (\). y. Faslon, (hhh <i" Po. 
(1907), 96 Ij. T 901 ; seo also [I'l/w/i v. Halijax rorpora/nm(lS68), Jj. II. 3Exch. 
114; (Hirby v. Hyde PomriiissvMers (1864), 5 11. & S. 743 ; JHifth y. Hirnunyham 
IVaierivorks (*o. (1856), 11 Exoh. 781; lyhitehon^ie v. Hinninifham Canal Po. 
(1857), 27 L. J. (f,x.) 25 ; Snoofi y. (Irand Junvlwn Waiernutis (\).y I Ad. (1886), 
2 T. L. 11. 308; Ptreen v. CheJsta Waierirorks Co. (1894), 70 L. T. 547, (J. A ; 
i.imkrt V. Lou'fdott Coriwrafitm, [1901] 1 K. B. 590 ; Linyke v. Chnstvhurck 
CorpirrrAmi (1912),’ 132 L. T. Jo. 418. 

(/.*) Naiinnal Telephone Co. v. Pmker, [1893] 2 Ch. 186; and as to provisional 
orders, .600 titles doMimsouv VuiteiiASK of Land and (? 0 MrENPATi 0 N, 
Vol. VL, ])p. 8 - 11 ; KLUCTiJie Lkiuting and Powbk, Vol. XIT., pp. 552, 550 
P s€(j.; tfAS, Vol. XV., pp. 312 ft sey. ; Pa K ia ament, pp. 727 et serj., post; 

ILMLWAVS ANii PaNAT.S; STATUTES; TeAMWAVS AND JjtG)lT IJaTLWAYS J 
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cover any method of efiectiug those purposes (i), although such 
method may not have been known nor have been in existence at 
the time when the powers were originally griiiiteJ (m). 

877. An authority to do specific works includes all things 
reasonably necessary for the execution of those works (») ; but an 
act which does injury to others cannot be justified as necessary, 
within the meaning of a statute empowering undertakers to do 
all other acts necessary for making and maintaining the authorised 
works, merely because it is more convenient or more economical 
from the point of vii^w of the undcriakers. The act must also be 
judged by the effect it bas upon the accommodation and convenience 
of those whose rights are sought to be interfered with (o). 

Spb-Seot. 2 . — Where the E,u'rv.ke is Cum^mhory or the Nintanre Jnenfahfe, 

878. Where the legislature has authorised the oxi rcii.e of the 
powers (p) under consideration and has expressly or impliedly 
directed tJie manner (</) and place in which, and the jmriiose for 
which, the powers are to be exorcised, or where, witbont sncli 
directions, the inevitalde or natural result of the proper exercise by 
the undertakers of such powers is the creation or causing of a 
nuisance, no liability arises in respect of 

(/) Dinhof) V. Xorih (1813), 11 M. & W. 418; see also Jhnd v. KhiysroU 
(1840), OAJ. & W. 174. 

(m) A.-G. V. Cambridfje Consvrneis (hs Co, (1808), li. P. 0 Ei) 262. 

{n) llarrmti v. l^^oMtcark and Vaucha/l Water Co., [1801] 2 Ch. 400 ; Samhy 
V. l.undon {(hd.) Water (Ummimonen,, [1906] A. 0. 110, P. 0. ; Malign v. 
Xortheru and Eastern thninUes Rail. Co. (1811), 2 By. & Cuii. 3S0 ; Jhrht 
V. Mdroyoldati Jfnil. Co. {fhre( tors etc.,) (1807), L. K. 2 11. L 175. As to build- 
ing; a temporary bnd^;o, seo Priestleii y. Manchester and Leeds RaiL Co. (1810), 
4 Y. <fe 0. (ex ) 03; SCO A.-L\ v. Eastern Coantnsand Xoiihern and Kasiern Rati. 
Cos. (1812\ 2 B 5 ^ & (Jan. Cas. 823, and see, fuitlier, title Couporations, 
Vol. VIll.^p, 358. 

Fennmh v. East London Had Co, (1875), L. B 20 Eq. 544 ; R, v. Wycomhe 
Had. Co. (1807), L. K. 2 Q. 15 310; Huyh v. Golden Valley Rail. Vo. (18^0), 12 
Ch. J). 274; allirnied (1880), 15 Ch. 1) 330, C. A., distiugui'^hiiig; ^4.-rf. v. Ely, 
fladdcnham, and IS niton Had,. Co. (1800), 4 Ch. App. 194; Ttllcntf (T.), Ltd.y, 
Du'k Kerr & Co., Ltd., [1905] 1 K. 15. 502. 

(p) As to waiver of powei^ eonferred for tho public goo<l, see title (JoRPORA- 
TioNS, Vol. Vjn., p. 360; Re l^onth Eastern Hatlway and Wifjins (hntrart, 
[1907] 2 ('!h. 300. 

(7) An obligation to put down wood-}niving does not justify the uso of wood 
Boakod in creosote which is detrinu'ntnl to adjoining property ( v. Bristol 
Tramways Co., [1908] 2 K. 15. 14, C. A.). 

(ff) Thus, \i railway company authorised to construct a lino withm prescribed 
limits is not liable fur nuisance ooeasionod by the proximity of tho r&ilway to a 
higliway (ii. v. Tease (1832), 4 15 & Ad. 30) ; or for dam!ii»c doiio by sparks from 
engines, if tho company is aiithoiiscd to uso such enginos and has taken 
every reasonable precaution and the best scientiliii iik'jius to prevent such 
injury and has not been negligent in the managoinent of its engine.^ {Vaughan 
V. Taj} Vale Rail. Co. (1860), 5 II. & N. 679; Dinm^tk v. Xm'th Biaffordshtre 
Hail. Co. (1866), 4 F. & F. 1058 ; Snnih v. Lmidoji and Hoidh Western Hail. Co. 
(1870), L. K. 6 0. P. 14 ; Port Glasgow and Newark ^aihloih Co. v. Caledonvin 
HaiL Co., [1893] W. N. 29, II. L. ; Shaftesbury (Earl) v. London and South 
Hail. Co. (1895), 11 T. L. B. 269, C. A. ; Canadian Fanfie Railway v. Roy, 
[1902] A. 0, 220, P. C. ; but as to the statutory liability of a railway c'lmpiinv 
to compensate for damage to agricultural land and crops caused by spai’ks fiom 
engines, see Kailway Fires Act, 1905 (5 Edw. 7, c. 11); titles AuRioiu/rcKE, 
Vft. I., pp. 278 et seq., Bailways and Canals); or for damage caused by 
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8ub-Sb(31'. 3 , — Whfre the Exercise it Permissive mily, 

879. Where persons, whether for the purpose of profit or for 
the benefit of the public (6), are authorised by statute to effect a 

vibration diiriucf tbo proper working of the railway [Hammersmith etc* Pail. 
Co* V. ilrfj?jfZ(18G9), L U. 4 II. L. 171 ; A.~G. v. Meiropvhtan Bail. Co., [1894] 1 

U. B. 384, C. A.); or the noise and inconvenience of working 

Brighton Rail. Co. v. Truman (1885), 11 App. Cas. 45); but Uio company is 
liable for nuisance caused by smoke from its engines, since the emission of smoke 
is prohibited and ponalisodtv statute [Hmithy. Midlaud Bail. Co. and Lancashire 
and ynrlshirc Bad, Co. (IS77), 26 W. 11. 10; and see p. 515, where theie 
IS iiogligence in the use of its engines [Fvcemantle v. London and North-Wtstern 
Bail. C(f. (1860), 2 K. & 33T ; on appeal (1861), 10 0. B. (w. s.) 89; Bliss 

\. Jiondon and Forth- Western Rail* Co* (1860), 2 F. & F. 341; Bongman y. 
(hand Junction Canal Co. (1863), 3 F. & F. 736); or whoie the comimny has no 
power to use steam locomotives [Jones v. Festiniog Rail. (Jo. (18<58), Jj. B.. 3 
(1. B. 733) ; or wli^ro, having used properly equipped engines in a proper 
manner, it has negligently left combustible matter along its banks likely to 
be ignited by spaiks [timith v. London and Bouth Western Bail. Co. (1870), 
Ij. B. 6 0. P. 14). As to burden of proof, see Biygot v. Eastern Counties Bail. 
<■ 0 . (1846), 3 C. B. 229; Ahlruhjey* Creat irp4<ru Bail. Co. (1811), 3 Man, & Ct. 
615. Otner instances in which injury has been justified under statutory powers 
are : — restriction of access to premises by altering a roadway [British Cast /*{afe 
Manufacturers [Covernor etc.) v. Meredith (1792), 4 Term Kep. 791; Boulton v. 
(hou'thr (1824), 2 B. & 0. 703; East Frcemantle (Jorpoiatum v. Annms^ [1902] 
A. 0. 213, P. (\) , daniago to premises consequent on the opening of flood-gates 
[Whitehouse v. Birmingham Canal Co, (^1857), 27 L. J. (EX.) 25 ; JJhion v. Metro-- 
pohtan Board of Km /»*■'« (1881), 7 Q. B. D. 418; distniguUhod in Tried s Patent 
Candle C'o., Ltd* v. London County Councilf [1908] 2 Ch. 526, 0. A.); pollulioii 
of a stream after satisfying the statutory rcquiromonts to use the best known 
process of purifying before discharging the effluent [Lea thnstrvaneij Board v. 
Jfertfirrd Corporation (1884), 48 J. P. 628 ; for a case of pollution in which it 
was held that there was no statufory protection, see A,-0. v. Haikney Local 
Board (1875), L. It. 20 Eq. 626); interference with a telejihonc or telegraph 
system by an electric tiamway [Saiional TeU phone Co. v. Bakery [1893] 2 Ch. 
186; Eastern and tiouth Afrtean Telegraph Co. v. Cape Town Tiamwags Co., 
[1902] A. 0. 381, P, C.) ; insertion of poles for tramways in the subsoil [Eseott 

V. Newport (Corporation^ [1904] 2 K. B. 369; Eareimm Local Board and Eareham 
Electric Light Co. v. Smith, [1891] W. N. 76); obstruction of ancient lights by 
erecting buildings [Bedford [Buhe)y. Dawson (1875), L. Ji. 20 Eq. 353 ; Wigram 
V. Fryer (1887), 36 Ch. I). 87 ; see title Easements and Phoeits a Prendhb, 
Vol. XI., p. 283) ; flooding of mines by the making of a canal caused by owners 
of the former working in the oi’diiiary way [Dunn v. Birmingham Canal Co. 
(1872), Ji. B. 8 Q. B. 42, Ex Ch.) ; annoyance caused by things reasonably 
necessary for the execution of the, authorised w{»rks [Harnsin v. Southwark and 
Vauxhafl Water Co., [1891 ] 2 Ch. 409 ; compaio i\ night v. hie of Wvfht Electric 
Light and Power Co* (1904), 73 L. J. ((’ii.) 299 ; Ash v. Great Northern, 
rivcadilhf, and Brampton Rad ('o (1903), 19 T. L. B. 639; Allison v. City and 
South London Bail* Co. (1892), Times, 24th l^Vbruary; and see p. 622, post); 
obstructioit of navigation by coomI meting a ]»ior and floating wharf [Jolliffe v. 
fl allasey Local BoArd (1873), Ij. U. 9 C. P. 62), or railway embankment [Ahrahai.i 
v. Great Norlhei'ji Bad. (Jo. (1851), 16 Q. B. 586); and see and compare titles 
CoKrOBATIONS, Vol. VIII., p. 389; ELECTRIC LIGHTING AND POWBR, Vol. XII., 
p. 583; Gas, Vol, XV., p. 359 , lIiunwAys, Stueets, and Bridges, Vol. XVL, 
p. 152: Mines, Minerals, AMMlrAiiiUBs, Vol. XX., pp. 578,580; Waters 
ANT) WaTERCOCHSES. 

(5) Ruck V. Williams (1858), 3 H. & N. 308 ; Southampton and Itchin Bridge 
Co. V. Southampion Lotal Board (1858), 8 E. & B. 801; Whitehouse v. Fellouu‘<i 
(1861), 10 0. B. (N. 8.) 765; Coe v. Wise (1866), L. B. 1 Q. B. 711, Ex. Ch. ; 
Mersey jheks Trustees v. Gibh (1866), L. B. 1 H. L. 98; Collins v. Middle Level 
Commissioners (1869), L. E. 4 C. P, 279; Winch y. Thomm Oonservaiors (187^, 

L. B. 9 C. P. 378, Ex. Oh.; see Broadbent v. Imperial Gas Co. (1857), 7 Be tf. 

M. & 0. 436, 162 ; Bradford Corporation ▼, Pickles, [1895] 1 Oh. 145, 152, 0. 21. 
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particular object, and are granted powers in that behalf, they are 
bound to exercise their powers, whether in the original construction 
Oi* in the subsequent maintenance of the authorised works, with due 
i-egard to the common law rights of others (c), but not necessarily 
to provide for every possible contingency (d). 

The powers must not be exercised in an oppressive manner 
when that can be avoided, nor must unnecessary iniury be 
caused (r). 

The right to commit a nuisance in the exercise of i)ermisbiv(^ 
powers has been negatived in the following cases: in providing 
public urinals (/); in providing hospitals under the directions of tlie 
Local Government Board, where the provision was not made com- 
pulsory ((j ) ; in irrigating hinds by the compulsory diversion of 
streams and running the water off through adjacent lands {h) ; in 
taking water for a canal from a stream, when that stream 
had become polluted, thus creating a public nuisance (?) ; in 
the running of tramways, as by using brine to keep the road 
clear of snow (/r), or by using raised rails during reconstiuction (/), 
or by noise and smells from stables (/??), or by not taking rea8onal)lo 
care in attending to the lines (r) or in driving the cars (o) ; iu 
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Illustralions. 


{(') S(o (kddis V. Bam Eesercoir {Pro^niHors) (1878), 8 Cus. 430, 
Lord liLAOKBURN at pp. 45 j, 4o6 ; Metropolitan Anylim Bififrict v. Hill 
(1881), 6 App. Cas. 193; Gas Jjiykt and Coke Co, v. St. Mary AhhoWe^ 
JuHSinytonf Vestry (1886), 16 U. R 1). 1, C. A. ; ttUnves v. Staffordshire Potteries 
Waierwofrks Co. (1872), 8 Ch. App. 126; Arnold v. Purnm llail. ('o. (1874), 22 
W. B. 613 ; Penwtek v. Past Londm Bail Co (1876), L. B. 20 Eq. 544 ; 
Bnnyldon v. Midland and (treat Wesiein Jlailirai/ o/ Maud (1873), 7 1. B. 0. L. 
169; Bhyh v. Railuinyan Drainaye Bon rdf [1898J 2 I. B. 206; Jtolurtb v. 
i'hartnfj CrosSf Bustonj and Hampstaul Bail. Go. (19()3), 87 L. T. 732, following 
Bast Freemantle Corjioration v. [1902] A. 0. 213, P. C. ; Manley v. Si. 

Jlelens Canal and lUiiL Co. (1858), 2 H.' & N. 840; Wiyytns y. Boddhnjion 
(182R), 3 0. & P. 644 , A.-G. v. Farnvs<, Bail. Co. (1878), 38 L. T. 555. 

[d) The j)ower to provide a bridge for ordinary traffic as then existing does 
not import a duty to provide in the future a bridge for extraordinary weights 
[It. V. East and West India Dock Co. (1888), 60 L. T. 232). As to extraordinary 
traffic, see title Highways, ►Streets, akd Bkidges, Vol. XVL, pp. 172 et seq. 

(e) See (\)aib v. dare nee Bail. Co. (1830), 1 Bu.ss. &. M. 181 ; Biscoey. Great 
Eastern Hml. Co. (1873) L. B. 16 Eq. 636. 

(y) Vtrnov V. St. JameSf Westminsterf Vestry (1880), 16 Ch D. 449, C. A. ; see 
Ihddvlph V. St. Georye, Ilanvrer SquarCf Vestry (1803), 33 L J. (on ) 411, C. A. ; 
Sellors V. Matlock Bath Local Board (18vS5), 14 U. B. D. 928; Parish v. London 
(hrpt ration (1901), 67 J. 66 ; Leyman v. iJissle Urban Ihsirict Council (1902), 
76 J. P. 56. , • . 

[ff) Metropolitan Asylutn Didiid y. Htllf snj^ra (erection of a hospital 
for infectious diseases so us to be a nuisance to piivule owners), approved 
in Canadian Pacific Bxiil way v. Parke, [1899] A. 0. 635, P. C. ; A.-Q. v. (Jolney 
Hatch Lunatic Asylum (1868), 4 Ch. App. 146 (pollution of a stream by drainage 
from the asylum); see A.-G. v. Binninyham Borovqh iUnnail (1868), 4 K. & J. 
628. 

(/i) Canadian Paeijk Badicuy v- Parke, supra. 

(t) B. V. Bradford Naviyation Co. (1865), 6 B. &. S. 6'>1. 

(k) Oqston V. Aberdeen District Tramways Co., [1897] A C. 111. 

(^) fidiny (r.). Ltd. V. Jhek Kerr & Co., Lfd., [1905] I K. B. 662. 

(m) Bapier v. London Tramways Co., [1893] 2 (Jh. 68S, C. A. 

(7i) Sadler v. South Staffordshire and Bimiingliam IHsI net Steam Tramways Co. 
23 a B. J). 17, 0. A. 

(o) Bailee v. Norwich Electric Tramway Co. (1902), 18 T. L. B. 662, C. A. 
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repairing roads by using heavy steam rollers (p) ; in using locomo- 
tives on a railway so as to cause a nuisance by smoke from the 
engines (q ) ; in granting a licence to erect an embankment which 
obstructed the right of access of riparian owners, when the statute 
under w^hicli the licence was granted gave the poww of granting the 
licence so only as to justify an obstruction of public navigation (a) ; 
in the discharge of se\Aage (h). 

880 . An express proviso contained in a statute that in the event 
of a nuisance being caused the rights of action of third parties in 
resiiecfc thereof shall remain unprejudiced, amounts to a permis- 
sion to exorcise the powers conferred hy the statute, but if in 
doing BO the undertakers occasion a nuisance they must bear the 
consequences, whether the nuisance has been caused by their 
negligence or otherwise (c*). Thus, statutes which allow the use of 
locomotives on highways subject to certain conditions being fulfilled, 
preserving all liability for nuisances caused, do not exempt from 
liability a person so using locomotives, even though he has 
fulfilled all the requirements of the statutes or all the require- 
ments imposed by bye-laws made under the statutes (d), and 
has not been guilty of negligence in the construction or user of 
the engines (c), unless there are words in the statute expressly or 
impliedly limiting liability to a specific class of acts or omissions ( /'); 
statutes which impose upon a local authority the duty of effectually 
draining its district and confer upon it power to drain into the sea, 
rivers and streams, with a proviso against committing a nuisance 
thereby, do not authorise or justify the pollution ol such waters (^) ; 


ip) Gan LttjJif and GoLe ('o. Mary Ahhoft'n, /{enhinyten, Vfnity (1885), 15 
Q li. I). 1, ('.A.; i'hirhi'sivr (WpimtUmi v Foster, [UiOS] 1 K. B. 187. 

^ff) Hmith V. Midland llaiL (*o. and Layirashtre and Yorhslnre Rail. Vo. (1877), 
28 \V. h. 10. 

(a) hyon v. Fishniohyns' (1878), 1 App Ois. 802. 

(/>) S«*e cases cited in note (7), in/ra. 

(r) See also title Corpoha’Hon.s, Vol WU., p. 380; Oas, Vol. XV., p. 350; 
and as to neglifrcnce generally, see title Negliokxck, j^p, 357 et seq., ante. 

{d) Powell V. (1850), 5 U. B. 597, V. A. (sparks from an engine) ; Gfd(r 
V. Jlawstm (1889), 8 T. Jj. 11. 17, 0. A. : Bantwich v. Uoyers (1891), 7 T.L. II. 532 : 
J f fiery Y. Hi. Pancras Vestry (189J), 63 L. J, (q. b ) 018 ; Waikins v. Reddin 
(1861), 2 F. & 629 (frighU’iiiiig horses). As to whether and wlion a motor 

vehicle used on a public road is luiisanco by means of its liability to skid, sec 
Winy V, Loudon General Onimhns ('a, [1909] 2 K B. 652, 0. A. ; Walton [haae) d 
( 0 . V. Vauffuard Motorbus Co., G dthona v. Same (1908), 25 T. L. B. 13. As to tuifiic 
Dn streets, see, generally, title Si jj-ekt and Akiual Trafpic ; Parher v. London 
(Jenfral Omnibus Co., Ltd. (1909), 101 L. T. 623, C. A. 

(e) Chichester CorjtOTatiou v. Fader, supra (locomotive so heavy as to break 
underground pij)es) ; Armayh Vnum Guard lansy. Bell, [1900] 2 1, II. 371, C. A. ; 
see also Gas Liyht and Coke Vn. v. Ht, Man/ AbboiCs, Kntsiuyfon, Vestry, 
supra ; A.dS. v. Hcoit, [1904] 1 K. B. 404, 0. A* 

(/) E,g. in Brocklehvrst v. Manchester, Bury, Rodidale and Oldham Steam 
Tramways Vo. (1886), 17 Q. B. B. 118, where the liability was limited to damage 
caused by the act or default of the defendants or their servants, in which case 
the defendants were held not liable for a pure accident caused by a horse shying 
at; a tramcar. 

(y) Oldaker v. Hunt (1851), 19 Beav. 485; A.-O. v. Lntm Loral Board of 
Health (1858), 2 Jur. (^. s.) 180; A.-G. v. Birminyham. Borough Couwd 
(1858;, 4 K. & J. 528; Mamhester, Sheffield etc. Rad. Co. Worksop Board 
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nor do statutes with a similar proviso empowering bodies of persons 
to snppi}' electricity or gas protect undertakers from liability for 
iiuisance (//). 

Sfis-Sect. 4 . — Wliert the M(nfe of Exercise is DiiscretwHCirf/. 

881. Where public bodies nre given a discretion in the exercise 
of powers conferred upon tlieiii by statute, the courts will not inter- 
fere with the exorcise of that discretion so long as it is exercised 

/trZr and reasonably (0 ; and in exercising their discretionary 
statutory powers local authorities are under no obligation in the 
proper exercise of those powers to protect the interests of individuals 
which are affected by such exercise unless there is something in 
the statute by which the powers are conferred to impose tint 
obligation (A). 

Sect. C. — GaHWorhs. 

882. Statutes and provisional orders authorising the inahing a,nd 
RU])plying of gas almost invariably incorporate the provisions of 
the (iasworbs Clauses Act, 1H47 (/), or contain a similar exjn-ess 

of Tlvalih (]8r»(5), 23 IJeav. J98; Ihdder v. Crojfdon Lota! ISonnl of lludih 
(1882), 0 L. T. 778 ; v. Mdropolitan Boau! of Works (1883), 9 Ij. T. 139 ; 

.1.-0'. V. Kiiitfsion-oo -Thames (^orporatwu (1865), 34 L. J. (Oil) 481 ; (hiorx. 
Letnshmii Hoard oj HW/.-h (18(i“l), 5 B, & S. 115, 127, Kv. Oh ; (/oJIsHud. 
V- Tindirid'ie JTcHs Imprommad Commissioners (KSee), I Oh. Apj). 319, 352; 
A.-C. V. Jitchmond (1866), L. E. ‘2 Eq, 306; CIo^soj) v. Heston and Isletrortk 
[.ova! Hoard (1879), 12 ( 'h. 1). 102, 0. A. ; A.-C. v heeti'^ (Corporation (1870), 5 ( 'h. 
Aj)j). 583; ..I -(r. V. Hortlnsier Corjioratinn (1905), 93 L. T. 200; Jknnntjton 
[Kail] \ Dfrlij (Un poraium y [1905] 1 Oh. 205 , Faster v. \](irhUinihui Urhari 
(\iimtly [1906] 1 K. E 648, (t A.; Owen v. Faversham (Wporaiion (190S), 
72 J. P. 404; uffirmod, 73 J. P, 33, 0. A. ; Price's Patent Candle Ch., Lid v. 
London County Count tl, [1908] 2 (’h. 526, 0. A. As to drainage gonerally, see 
title SL^\EKS AND DiiAiNS. As to pollution of water, see, further, title W.vmiS 

AND WATEUCorUSKS. 

(h) Hlii'lfcr V. City of London Fledra Tjiyldiny Co y Minx's Hrtmcn/ Co. v. 
City of London Kfedric JAtjhtiny fh., [1895] 1 Ch. 287, C. A. (vihratiou nrid 
noise from machinery); dorde^on v. button. South oat cs and J)ty pool (fas f'o., 
[1899] 2 Ch. 217, C. A. (withdrawal of support and obstruetiou of aiiciont lights) ; 
Colwdl V. St Poncras Horoiiyh CtmnciL [lOO-y 1 Oh. 707 (vibration from new 
machinery) ; Iknicrara Klcrtru Co.y v. WhitCy [1907] A. 0. 330, P. 0. (noise ;uid 
vibration) ; Mvlwood & Co.y Ltd. v. Manchester Corporation, [1905] 2 K. B. 597, 
(' A. (damage by explosion) ; A.-C. v. CaslitjM and CoU Co. (1877), 7 (’h. D. 217 
(nuisance alleged to be inevitable if gas of the statutory standard was to be 
miiijiifiictured) ; Wise v. Mdropolitan Ehetric Supply Co. (1894), 10 T. L. B. 
446 ; Kniyht v. Tsie of Wight FJedrif Light and Power Co, (1901), 73 ]j. J. (on ) 
299 ; and' see titles blLEOTKU^ Ju(iiiTiNG and Powek, Vol. XII , pp. 560 cfsctp ; 
Gas, VoL XV., pj). 322, 359 d hr<i 

[i) hidthdph V. St. Ccoryds, Hanorcr Sgnare, Vestry (1S6.)), 33 L. J, (cH.) 411, 

C. A. ; Foi lies v. Lee Conservancy Board (1879), 4 Ex. J). IK), I cnioa v. SL James, 
Westminster, Vestry (1880J, 16 Oh. Th 449, 0. A.; Chaplin (IP. IL) ifc Co,, Ltd. v. 
W€st 7 ninster Corporation, [1901] 2 Ch. 329; Weslminstcr Corpm'ation y. London 
and North Western. Bailivay, [1905] A, C, 426 ; Mayo v. Seaton Urban District 
(^uncil (1903), 68 J. P. 7 ; Wilkinson v. ILalL etc. Railway and Dock Co. (1882), 
20 Oh. D. 323, C. A. The court will give the public body credit for being the 
best judge of its requiiements (xl.-6r. v. Great FoAern Bail Go. (1871), 6 
Oh. App. 572). ^ 

(k) Southwark and Vauxhall Water Co, v, Wandawm'th Board of Works, [ 1898] 
iOh. 603, 0. A, 

(Z) 10 & 11 Viet. c. 16. 
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Sw»* 6 . provision preserving the liabilitjr of the undertakers to indictment 
GlaeworkS' or other legal proceeding for nuisance caused in the making and 
supplying of gas (m). There are also numerous statutory provisions* 
for the protection of water from pollution by gas washings and the 
like (w). 

Rkot. 7 . —High irays. 

Nuisance on 883 . Any unlawful interference with, or obstruction of, a high- 
highways. -^ay which materially renders it less commodious or safe for ordinary 
uses by the public is a nuisance. 

The interference or obstruction cannot be justified on the ground 
of sanction by the higliway or other local authority, unless it has 
statutory power to give such sanction; nor on the grounds that 
notwithstanding the interference or obstruction sufficient room for 
passage has been left, or that the part obstructed is not metalled 
or made up or is not habitually or ordinarily used by the public 
for passage, or that the interference or obstruction complained of 
is or will result in a great benefit to many of the public (o). 


Sect, 8. — Nvlghhmnng OinuTs. 
Situ-Sect. 1.- /w (ienerrtl 


Principles 
governing 
exercise of 
rights. 


884 . Every person is required by law to exercise his riglitr^ 
w^hether over his owm or public property, with due regard to the 
co-existing rights of others, and an unreasonable, excessive, or 
extravagant exercise of his riglits to the damage of others con- 
stitutes a nuisance in law. Thus, a person is guilty of a nuisance 
who, in the exercise of his right of access to his premises 
either on a public highway (p), or a public navigable river (q), acts 
80 unreasonably as to have no regard to the similar rights of access 
possessed by his neighbours ; or who, during building operations, 
uses excessively one passage when he might reduce the incon- 
venience to his neighbours by using others which are available (a) ; 
or who uses an exceptionally heavy traction engine on the highway 
so as to break underground pipes ( 6 ) ; or who carries on disturbing 
building operations during the night without any real necessity (c). 


( 7 «) Soe Gasworks CIhuhcs Act, 1847 (10 & 11 Viet. c. 15), s. 29. 

( 7 ?) See title Gas, Vol. XV., pp 859 et «cy, 

(o) See generally, on this subject, title JluuiWAYS, Stkeets, and Bhidges, 
Vol. XVI., pp. 49, 151 et fiey. 

(p) Benjawin v. &torr (1874), L. 11. 0 C. P. 400; AML v. Brighton md Jfove 
<\>.opmiUve fyupply Association, []%0] 1 Oh. 276, 0. A.; see title Highways, 
Streets, and Buidges, Vol., XVL, pp. 60, 61, 155. 

( 9 ) Onyioaf Hartlepool Golherm Go. v. Gibh (1877), 5 Oh. D. 713; see title 
Wateus and Watkecoukses. 

(a) Fritz V. Hobson (1880), 14 Oh. D. 512. 

(h) Chichtstrr GorporcUion v. Foster, [1906] 1 K. B. 167 ; see Gas Light and 
(hke Go. V. St. Mary AliboUU, Kemin^m, Vestry (1885), 15 Q. B. D. 1, 0. A. 

(e) See, on the one hand, Webb v. Barker, [1881] W. N. 158 ; Bea/mont v. 
Ernery, [4875] \V. N. 106, C. A.; Hoivland v. Hover Harhovr Board (1H98), 14 
T. L. R 355, 0. A. ; JAjrmn v. Bidrmn [George) di Sems, Lid. (1904), 91 L. T. 
132; on the other, Clark v. Uoyd's Bank, Ltd. (1910), 79 L. J. (on.) 645, 
following Browning and Ileseltine v. HarrotJUs Stores (1902), TimeSf 13th Augubtf 
and Stump v. (1902), The Builder Newspaper, IQth August; Ashy- 



Pabt II. — Ndisanc!Es in iiEsrEOT OF Pauticular Matters. 


Sub-Sect. 2. — Tuiury to Property, Sect. 8. 

(i.) Tn Oeneral. Ntighbour- 

• ^ 0wii6rs. 

885. Any material damage, actual or prospective, to the — 

corporeal hereditament of a person by another in tlie mauag(au(iiU w^henT* 
of his own property amounts to an actionable nuisance, unless it justuiabie! 
can be justified as the natural result of a reasonable use of his 
property (d), or as having lieen authorised by statute (r), or as 
having been done under agreement, express or implied, between 
himself and the person affected ( /), or as being due to some act or 
default of the person affected, or to ntt major, or the act of God, or 
to the act of a stvsuger (//). 

886. Instances of injury to prnperty, or interference with rights liiustrationa. 
in respect of pro])erty (/O, are most commonly found to arise from 
excavations causing subsidence (/), from viliration in the execution 

of works (/.), from the escape of \vater or noxious funiob (/.), or 
animals (/?/.), from tlie use of property for dangerous purposes (//I, 
from interference with light and air (o), or rights of access (p) or 
rights of way (7b or from an excessive or extravagant exercise of 
rights (?*). 

(li ) (h'fhhftn/ of Propfrtif. 

887. Owners or occupiei’s of land are legally entitled to use or Extent of 
occupy their laud for any purpose for which it may in the ordinary of user; 
and natural course of the enjoyment of land bo used or occupied, (0 Of laud; 
and they are not responsible for damage sustained by the property 

of others through natural agencies operating as a consequence of 
such ordinary and natural user or occupation (s). 


Great Northern, Piaadilhi and Brompton Kail. (h. (1903), 19 T. L It. 039 ; 
cumpare Jioherts v. Charinq Gnm, Eniton,Mnd Hampstead Rail. Co. (1903), 87 
L. T. 732. 

[d) See the text infra. 

See p. .719, ante. 

( / ) See title Tort. Aa to a prescriptive right to commit the act, see p. 563, 

2JOst. 

(q) See p. 5G-1, post , iiiiil see titles Neougence, pp. 467 et scq., ante Tort. 
(/<) As to iiitcrferoiice with easements generally, see title Easements and 

Profits a Prendre, Vol. XI., pp. 330 et seq. 

(i) As to this, see Easements and Profits a Prendre, Vol. XT , pp. 310 
et seq ; Mines, Minerals, and Qxl^rries, Vol. XX., pp. 570 ti seq. 

(h) See Hhtlfer v. City of London Electric Lighiiny Co., Menjo's Brewery Co, v. 
City of London Electric Inghitnq Co., [1895] 1 Ch. 2S7, 0. A. , 

(/) See pp. 528, 629, post, , 

(w) See p. 513, aide. 

( 71 ) See p. 530, post. 

( 0 ) See title Easements and Profits a Prendre, Vol. XI., pp. 297 et seq. 
Ip) See title Uighways, Streets, and Bridges, Vol. XVI., pp. 59, 60—61. 
(v) See title Easements and Profits a Prendre, Vol. XI., pp. 295 et seq. 

(r) See p. 624, ante , and see p. 527, post, 

(s) See Bylunds v. Fletcher (1868), L. R. 3 H. L. 330, Tjord Cairns, L.C., 
at p. 338; M est Cumberland Iron and t^teel Co, v. Kenyon (1879), 11 Ch. 11. 782, 
C. A., per Bkett, L.J., at p. 787 ; t^alt Thmn, Ltd. v. Brunner, Mmd dr Co.. 
[1906] 2 K, B. 822, Thus, no liability arises when, by the ordinary wftrking oi' 
mines, subterranean water is tapped so as to dry uu a well or the under stratum 
in adjoining property (Adon v. Blundell (1843), 12 M. & W. 324, Ex. Ch. ; 
Popplewell V. Hodkinson (1860), L. R. 4 Exch. 248, Ex. Ch. ; see also Smith v. 
Fletcher (1874), L. R, 9 Exch. 64, Ex, Ch.); or is libeiated so as to flow by 
natural Cavitation into adjoining mines [Smdh v. Kennck (1849), 7 C. B. 515 ; 
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SSOT.S. 
Heighboiir- 
ing Owners. 

(ii.) of neigh- 
bouring 
premiBes. 


What is not 
ordinary user. 


So in the case of adjoining or neighbouring buildings or 
premises, each of the respective owners or occupiers is entitled to 
the full use and enjoyment of his property in the ordinary manner 
of its use and for the ordinary purposes for which premises are 
designed, and, so long as lie confines himself to such user and 
exercises such user and enjoyment in a reasonahlo manner, having 
regard to surrounding circumstances, he is not guilty of coiiimitting 
a nuisance (/). 

888. As a general rule, no act can be justified as an ordinary 
user of premises which in fact results in a state of tilings amount- 
ing to a substantial interference with the ordinary use and enjoy- 
ment of projierty by other persons (a); and a person who injures 
the property of another or disturbs him in his legitimate enjoyment 
of it cannot justify that injury or disturbance as being the natural 
result of tlie exercise of his own rights of enjoyment, ii he exercises 

Jiaird V. IVilhamx.fi (ISOy), 16 (\ B. (n. s.) .*^76), even tlioiigh the defendant 
knows wbat the consociuences of buck workm" will ho(ihi,l.); or is penned 
buck HO aa to flood an adjoining mine {Lomnx v. Stuit (ISTO), l>!) li. J. (oil.) S, ‘111 ; 
or wbeii the effect of such working is to admit a riviu which may flood tho 
mineb of plaintiff and defendant v. Lva (1S7‘1), L. li If) bA|. llo), 

ortociui&e i; subsidence and cracks in the defendant’s land tbiough which ram 
collects and esca]'es into fin* defendant’s, and tlience into the idaintifl’s, n.mo 
V. Fldihn' (1S7-1), L. li. U Exch. (H, Ex. Ch. ; IVilson v. IVuddUl (iSTti), 
2 App. fas. 96) ; or when, by diaining oi excavating m his pr()])crty, a p'lvou 
withdraws the sulderranean water which supports the neighbouring land 
(I'vfipltin ( ll V. liodlinhou flSbil), L. li. •! Exch. 218, Ex. Ch. ; cumjiaie Janltt^nn 
V Sidtoii, S(>nth( oaten ami Drypoul (Ian (o , [1S99 1 2 I’h. 217, C. A., whole running 
Hilt was withdrawn; FUhher v. lUrhenhead < orptrafion, [1900] 1 K. B. (>06j; or 
dries up the sources of sujiply to a stream {(VmsemoreY. Jlv Juir(Is( \Ho{))y 7 II Ij. 
Cas. 15 19) ; or when, by draining his gravel pits, the defendant jirevents a riparian 
owner lower down the stream from growling his watoi cress so well as foimerly 
(lEff/ts V. Ilcward (1S02), 10 W. B. 667) ; or when an owner refrains ftoiii cutting 
thistles whieh hii\e grown naturally on his land and the seeds of which have 
consequoiitly been carried by the wind to his neighbour’.^ fields {luhn v. JraHicr 
(1890), 2-1 Q. B. 11.06(1); see, further, titles AdKicULiritE, Vol. L, p. 2!*6; 
Exsevents and bnoFiis a IMienduk, Vol XI., p. :J12 ; Mixes, Mineh.\ls, 
AND (IVAlUtlES, Vol XX , J)p, 589 — 591 , NEDLKiKXeE, p iJOO, anff. 

(/) Thus it has been held a justitiublo user of ju'eimses, for winch no liability 
ai'ises for the inconvenience caused, wdieu .i jiei'sou has pulled tlow'u the wall of 
a vault in ignotance of the existence ol an adjoining vault [('hadtvivh v. Trotrn' 
(1S;59), 6 Bing (x. r.) 1, Ex Eh.) , when he has stored timlier on tho roof of his 
building wheieby his neiglilMmi > chimiioys wi'ie causixl to smoko {Drtjayd y. 
Ltfever (1S79), 4 C, P. D. 172, (\ A.) ; when ho has used a lowei floor of premises 
for manufacture with a heating ajipanitus, ignorant of the fact that the business 
on the upper floor was sensitivo to heat, the heat from below not being such as 
to cause mtonvenience or personal diMiomfoit to tho 2 >orsons working above 
{lluhinmi v. (1SH9), 41 ('h. !> 88, A.), or wbeii he has used his 

dwelling-house for music and singing lessons [(UinnUo v. Idtretf, [1S!K5] 1 Eli. 
316), or a crecla* {Aloi/ v. ^Vae^> 26 T. L. 11. 262) ; comiiaio cases cited in 

note (/r), p. 628, post. 

(a) Walter v M/f (1861), 4 l)e (1 & Sm. 316 ; Ihmfonl v. Tarnhy (1862), 3 
B. &S. 62, 66, Bx. Oh. ; (huey v. J.fdhitier (1863), 13 E. B. (x. s.) 470 fbriek burn- 
iug near dwell iiig-ho uses) ; BohIwI v. North Bto fordnhirc Had. (1852), 5 Vo 
0. &. Sm. 684 (attnu'ting to a reservoir large crowds of persons, who trospassi'il 
upon and damaged plaintiff’s projierty); soo also (V/ane v. Lmdon ('ourdi/ 
62 J. P. 184; Stoekjwrt Maiei'inorks (Jo. v. Fotfer (1861), 7 
H. & N. 160 (polluting wator in the course of carrying on business) ; Bartlett v. 
MarehaU (1896), 60 J. P. 104 ; v. Cole& Son, [1901] 1 Oh. 206 (fat-melting 
business) j V. hie of Wifjht Elcetric Lifjki ami Power (Jo. (1904), 73 L. A 

(cH.) 299 (interference with oi-dimiry comfort by vibration etc.). As to damage 
eawed by poisonous or overhanging trees, see p. 530, }mt. 



Part 1T.~Nuisances in respect op Particular Matters. il|^7 

hia rights in an excessive and extravagant manner (b), or, it seems, 
if the inconvenience or injury resulting from the exercise of rights Ndghbonr- 
•might easily be avoided (c), or if the user is extraordinary (d) or in? Owners, 
dangerous (e). Moreover, an owner of property who suffers his 
property to become and remain a place of deposit for refuse and 
filth, is responsible for any nuisance that arises in consequence (; ). 

(iii.) Kriruvritmary liter of Prvjiertij, 

889. A person cannot, by applying his i)ropRrty to special or Owner cannot 
extraordinary uses or purj^oses, whether for business or pleasure, 

restrict the riglit of his neigh])our in the ordinary and legitimate 
enjoyment of his property (f/), or impose upon his neighbour 
burdens which, in the ordinary course of things, he ii not called 
upon to bear {h). 

890. Extraordinary user may consist of the interference with What 
the course of natural agencies, the alteration or uso of premises for constituteB 
unusual or non-natural purposes, tlie use of them for purposes 

which are noxious, the bringing of matter on to premises which is 
likely to do damage if it escapes, or tbe use of property for 
dangerous purposes (i), 

891. Liability arises when damage is occasioned by an owner or jnicrforencc 
occupier who, by his active agency, interferes with natural conditions wiUi ncaturai 
or the normal state of the premises, if by such interference a new 

or a heavier burden is imposed on his neighbour (j). 


S S(M* p 524, antf ; and see the text, infra. 

Iknrdmvre v. Tredirtll (18S2), U Giif. G8I> ; Fnt\ v Hvhsnu (IbSO), 14 
Ch. 1). 542; see VaKf^han v. Afeitlore (1837). 3 IJing. (n c.) 4G8 ; ami sec j) 624, nutr. 

(d) Bad V. Rut! (1873), 8 Ch. App. 407, and Broder v. Baillard (1870), 2 
Oh. 1>. 0S2 (fltuldos contignniis to dwelling-house); Jenkins y. Jarkson (1888), 
‘10 Ch. I). 71 (ri)om ovor offices used for dancing); Bamford v. (1802), 

3 H. ^ S, 02, 06, J^x. Ch. ; Walivr v. Bel/e (1861), 4 l)e (i. & Sm. 315 (brick 
Imrniiig near dwellings). As to extraordinary user of propoj’ty, see, further, 
the text, infra. 

(e) See ]>. 630, post. 

I f) A.-a. V. Tod Heaihiu [1897] 1 Ch. 560, C. A. ; Darhr y. IferherU [1911] 
2 K. B. 633, ('. A. 

[(}) Robiimui y. Kilvert (1889), 41 i’h. D. 88, C. A. ; Ktslern and hoiith Ajriian 
Teifijraph Co v. Oapr Toirn Trainways Co., [1902] A. C. 381, P. C. (df'fendants 
held not lialiie for escape of miuuto quantities of electricity which afl'of'ted 
the plaintitTfi’ apparatus by reason only of the manner m which it had been 
constructed); see also JVed's y. IJeward (1862), 10 W. E. 657; and note (t), 
p. 529, post. » 

(/y) See tlie text, infra. • 

(?) Soe the text, inJrUf and p. 530, post 

(y) llVsi Cinnhdland Iron and Bled Co. v. Keni/on (1879), 11 Ch. 1). 782, C. A. 
Tnstanoos of this arc found wheie an owner or occuiuer erects a cornice so as 
to overhang his neighbour’s property {Fay y. (1846), 1 C, B. 828); 

or whore, having a right to have his rainwater fall from liis roof on to his 
neighbour’s laud, he causes damage by erecting a s]>out to collect and dis- 
charge the water m a volume [Reijiiolds y. Clarke (1725), 1 Stra. 634) ; or whoro 
a railway company, in making a cutting, removed an impervious stratum 
of soil without taking pivi'autions to prevent flood-water soaking tliiough the 
exposed stratum {Baymid v. London and Nmih nfstern Rati. Co.* (1861), *7 
II. & N. 423; affirmed (1862), 1 II. & 0. 544, Ex. Ch ) ; or where a nunc snal't 
*was sunk and subsequently abandoned without being propeily protected (A'fl 
OroucoU V. Williams (J8G3), 4 B. & S. 149) ; or wlieie water which had collected 
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892. The conversion of premises from their original anJ usual 
jiurposes to purposes which are unusual and unsuitable, having 
regard to the neighbourhood and the surrounding circumstances, is . 
an extraordinary user, and the person so using the premises is 
guilty of nuisance if in fact substantial annoyance or injury be 
thereby caused (k), 

893. Similarly, the use of premises for pm’posos which may be 
considered non-niitural, such as the use of a building estate for 
])iirning bricks, is an extraordinary user and unjustifiable if damage 
results (/). 

894. A person who for his own purposes creates, collects, or 
brings on to his property anything which has a tendency to escape 
hoyond his control, and, if it does escape, is likely to do injury to 
his neighbours, must keep it at his peril, and he is liable for the 
damage caused by its escape (ni). It is immaterial that the thing 
escapes without his wilful act or default or neglect (h). or that ho 
has no knowledge of its existence (o). In the event of its escape 
be can only excuse himself by showing tliat the escape was due 
to some act or default of the person injured (p)^ or to vis major 
or act of God(( 7 ), or to the act of a stranger wliich there was 
no duty on the part of the defendant to foresee and guard 
against (;), or that he had a prescriptive or contractual right to 
discharge it as against the person affected (s), or that the matter 
was collected or stored on the premises for the benefit or at the 

by iintural agc^iicich was pumped to a higher level, whence it escaped into an 
adjoining mine {Batrd v. WtUiaineon (isCS), 16 C. B. (n. s.) 370); or where 
doiendantshad diverted a Htreain from which water escaped into surface hollows, 
caused by the ordinary working of a mine, and through them escaped into and 
flooded plaintiff’s mine {Smith v. Mvsgrace (1877), 47 L. J. (q. b.) 4, H. L. ; 
S. C. sah 7iom. FUti hir v. Smith (1877), 2 App. Cas. 781) ; or where an artificial 
mound was raised which collected and discharged water to the damage of 
adjoining premises (BmZff v. Saillard (1876), 2 Ch. D. 692; Brine v. Great 
Wfsterii Mail. Co. (1862), 2 B. & S. 402; Hnrdman v. Noith Eadern Mail. t'/o. 
(1878), 3 V. P. 1). 168, C. A. ; Fitzmnons v. Inghs (1814), 5 Taunt. 534) ; or where 
land was overstocked with game to the damage of the iiei«;libuurs {Earrer v. 
Nelson (1885), 15 Q. B. D. 268) ; and compare the cases cited in note ^^?), p. 625, 
ante, 

{h) Ball V. Mag (1873), 8 Ch. App. 467 (converting into stables the front part 
of a house in a residential street m the west end of Jjoiulon); Meiuhardt \. 
Merit asti (1889), 42 Ch. D. 685 (converting room into a kitclicn with a stove 
not occupying the site of the fireplace); Sanders- Clark v. Urosvenor Mansions 
Co., Ltd.f and G. T>' AHesandrtt [1900] 2 Oh. 373 (a similar case); and compare 
(Vises cited in* notes (#), (fl), p. 526, ante. 

(/) Walter v. \18dl), 4 l)e Q. & Sm. 316 ; Bawford v. Turnieg (1862), 

3 IJ. & S. 62, 66, Ex. C'h. ; Cavey v, Ledhtter (1803), 13 C. B. (x. s.) 470. 

(m) See the cases cited in note (6), p. 629, post. For cases relating to the 
pollution of air, see p. 532, post : for cases relating to the escajie of noxious 
fumes, see p. 629, post : and as to the escape of animals, see p. 613, ante; title 
Animals, Vol. I., pp. 376 et set; 

{n) Mylands v. Eleicher (1868), L. R. 3 II. L. 330; 1 Smith, L. C., llth ed., 
810; ffnmplmes v. Cvasins (1877), 2 C. P. D. 239. 

(o) Humphries v. Cnasitis^ supra. 

(y>) Seeiitle Tort. 

(f/) See p. 564, past. 

(/■) See title NkuligisncJ?, PI) 4<i7 ei seg., ante; p. 564, post. , 

(j#) See title Easements and Paom’s a Prendee, Vol. XL, pp. 243 d seq. ; 
and see p. 663, post 
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request, express or implied, of the person damnified {t\ or, it seems, 
that the presence of the matter ou the premises was a natural and 
ca-diiiary user of the premises (a), or that there was statutory autho- 
rity for storing it and there was no negligence in its escape (6). 

895. The escape of noxi(ms fumes is wholly indefensible, even 
though the effect of the noxious element would not be felt but for 
the delicate character of the property affected (c). Nor is it any 


(f) Cantoirsw (1S71), L, K. C Mxrli. 217 (water cisfcorn iiwed by tenants 

of upper and lower iloors) ; Anfftr^on v, OitpeH/imticr' (iSHO), o Q. B. I) 602, 
0. A. (a case siiiubir in f.icts); /me v [lSi)S] 2 Q. B. 426 (a similar 

enso) ; (/ill v. Edonm (1804), 71 L T. 762; aflinned (LSOo), 72 L. T. o79, 0. A. 
(h case of coininon bciielit) ; coinpaie //ofiS v. PMen (1872), L. IL 7 Q. B. 661 
(whrro the sink from wlinh water escaped was wholly used and controlled by 
defendant) ; Jlhtke v. Lantl aud House Proper/ if Corporal ion (1887), -IT. Tj. 11- 
667 (a similar case of a water-closet) ; niuldiman Co. v. Smilh (1689), 6(1 
li. T. 708, and Ahehou v. Broikman (1889), 51 J. P. 119 (cases of negli^^ouco 
ill the nser of water apparatus) , Hierfus v. ]Voodwartl (18S1), 6 H, 1). ;UK 

(o) See judi'ment in BJa/ce v. Hoo//*, aujira. As to natural and ordinary user 
of hind, H‘(‘ p. 525, fuitf. 

\^b) The principle of B if lands v. A7c^r/icr (186(S), L. U. 3 11. L 330, does not 
apply to persons pK'peilv I'xorcisin^jf their statutory powers {f/rern and Haydm 
V. Chelsea W'alaamh (\) (1894), 70 L. T. 547, 0. A, in which case it was uii- 
succossfully sought to make the defendants liable, in the absence of any 
negligence, for damage done by the bursting of one of their wafer mains) ; 
see Snook v, Oiand Junction If'a/frav/rA',s fb. (1886), 2 T. L R. 308; 
Cuitle V. SfocJcfon Walenrorh'^ (1875), L R. 10 Q. R. 453 ; Dnnii v. Birminyhani 
(\nal Co. (1872), L. U. 8 Q. ih 42, Ex. Uh. As to the exercise of special 
statutory powders, see pp. 516 c/- m/., ante. Liability has been held to exist 


Huwphnes v. Cousins (1877), 2 C. P. D. 239 (where the exLstenco of the 
leaking drain was not even known); Alston v. (Jrant (1854), 3 E. <fc B. 128); 
from the esc, ape of water from artificial rosemirs, although constructed with 
skill and care by a coinpotent contractor [Uijkuulsv. llih hcr, supra, affirming 
Flelcher v. Iliilnnds, siqna) ; from the decay of a wire fence {Firth v. Bowliiiy 
Iron (\). (187S), 3 C. P. 1). 251), from the escape of mo’.stiirc otjzing from 
an aiditicial mound [BriJer \ . Saillard (1876), 2 (Jh. 1). 692 ; Hardman v. Knjth 
l^/asferu Bail. Co (1878), 3 C. V. 1). 168, C. A.); fiom the escupe of water 
which had been allowed to collect m a cellar (^biovcv. Hlnlehcad (1884), 27 Oh. D. 
588) ; from the escape by natural percolation of sewage matter which had 
been discharged into a disused well [Ballard v. Tomhimm (1885), 29 Ch. J). 
116, 0. A.) ; from the creation of an electric current and the dischaige thereof 
into the earth beyond the control of dehmdanls(A(i/io 7 irt/ Telej^ione Co. v. Baker, 
[1893] 2 Oh. 186; compare Easier n mid South A/rwau Teleijraph Co. v. Cape 
Town Tramwaifs Co., [1902] A. 0. 381, P. 0., cited in note (f/), p. 521, ante); 
from the use, for the paving of a public street, of wood Idocks soaked in creosote 
(lOfi/ V. Bristol Tramirat/s Co.^ [1908] 2 K. B. 11, 0. A ) 

(c) Ooo/.r V. Forhvs (1867), L. R. 5 Eii- 166 (noxious fumes doing damage to 
plaintifl’s goods by reason of the delicate nature of their inanufactui'e) ; compare 
Bohn, son v. Kilmt (1889), 41 Oh 1). 88 , 0. A. (where the cause of the damage 
was heat in the legitimate c-arrving on of a business). For other cases of noxious 
fumes, see Walter v. Selfe (1851), 4 De G. & Sm. 315; R. v. Garland (I 85 I), 15 
.T P ‘ifUI * Si JTpJ^n'a StiipHinn Co. v. fl865V 1 1 H. Tj. Oaa. 642* RmiLrirt 
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defence to say that the fumes arise from a trade which is carried on 
iu a locality devoted to the carrying on of similar trades (rf). 

(iv.) Cser of Proimi'ty Ft'amjht with Panger, 

896. It is an unreasonable and unlawful use of property by the 
owners or occupiers to allow premises to become or remain in a 
ruinous or dangerous condition (e), or to be applied to or for 
dangerous purposes {/) or operations (^), so as to occasion, or to be 
likely to occasion, serious injury or damage to the persons or 
property of others whilst lawfully exercising tlioir rights. 

(v.) Jfmaaye Caused hj Trees. 

897. A person who plants poisonous shrubs on liis property, or 
allows his trees to overhang his neighbour’s boundary, is liable to 
an action for nuisance if damage results to his neighbour's cattle (A), 
provided that they are not trespassing (0, or to his neighbour’s 
crops (j). 

Srr.-SECT. o.— Injury to IleaJih and Conijort, 

(i.) In General. 

898. Apart from any limit to the enjoyment of his property 
which may have been acquired against him by contract (A), grant, or 

tion of the right to send imimre air over u neighbour’s property, see title Ease- 
WENTs AND PuoFiTS A Pkendke, Vol. XL, p. 1327 ; Slid Kce, further, p. 51)2, yost. 

{(1) St. Helens SnidtiWf To v, 7’ipyU//f/ (ISOrU, 11 IJ L. Cum. (H‘2. 

(e) See Todd v. Flujld (1800), 9 C. 13. (n. s ) ,‘i77 (niiiioub building) ; /’. v. Prohert 
(1799), 2 East, E. C. 1030 (person hotliiig lire to Ins own house, whnn in 
a situation likely to cause danger to ((thers, liable to an indictment): 
Tarry v. Ashton (1870), 1 Q. !». 1). 3M (d!lngc)oll'^ hnnp ovorhaiigiug public 
footway); W'O also (JhonnHer w. Il<thinson (1849), 4 Exch. 103; London Corpimi- 
turn V. holt (1799), 0 V€‘s 129 (coiivcision of old liouscs m London for apnrposo 
that made them dangerous to the jmliljc). As to tho respective liabilities of 
landlord and tenant to third persons in respect of want of repair, see title 
Landlord and Tenant, Vol XVI IJ., pp. 504, 505. 

(/') R. V. Taylor (1742), 2 Stra, 1167 (storing of gunpowder in large 
quantities, to the danger of buildings held an indictable nuisance) ; R. v. Lisiir 
and Bujfjs (1857), Lears. & 15. 209, 0. C. 11. (storing of highly inflammalilo 
substancoK held indictable, altlioiigh the utmost cuio was taken to avoid 
accident) ; Hepburn v. Lordan (^1865), 2 llein. & M. 345 (storing of jute in largo 
quantities) ; Crowded v. Tinkln (1816), 19 Ves. 617 (gunpowder factory). 

{y) R. V. Mutters (1864), Le. & Ca. 401, C. E. (blasting) ; Arnold y. Furness 
Rail. Co. (1871), 22 W. B. 613 (blasting); Ranuier v. R^yye (1865), 34 Hoav. 
287 (ball practice at rifle range); Jlnivleyy. Steele 6 Ch D. 521 (using 

a common for nfib practice). 

{h) Sec title Agiuculture. Vol I., p. 296; such liability being based on the 
priuciplo of Hylands v. Fletehce (1.S68), Ti. R. 3 II L. 330. For Bunilar injuries, 
but hjiM’d on the breach of obligation to fence, sec Lau rence v. Jenkins (1873), 
L. R. .8 Q. B. 274; Firth v. Rowhny Iron Co. (1878), 3 P. D. 254; and soo 
title Bui ndaiues, Fences, and Party Walls, Vol. 111., pp. 129 et saj. 

(t) See title Aouiculture, Aol. I., p. 297. 

(./) Fdd., p. 296. 

(ic) See /.yftlelofh Tiines Co.^ Ltd. v. W'urwrs, Ltd.^ [1907] A. C.476, P. C., wbero 
it was held that a tenant (iould not complain of noise and vibration caused by 
the landlord using the adjoining liuilding for the purpose and in the manner 
contemplated by them both when making the lease. As to the effect of the 
covenant “ for quiet enjoyment,” sec title Landlord and Tenant, Vol. XVIiL> 
pp (523 it se^. 
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prescription (?), every person is entitled, rs a^^ainst his neighbour, Sect. 8. 
to the comfortable and healtlifiil enjoyment of the premises owned Neighboup 
or occupied by him whetlier for pleasure or business. In deciding ing Owners, 
whether in any particular case this right has l)een invaded and a 
nuisance there))y caused, it is necessary to determine whether the 
act complained of is an inconvenience materially interfering with 
the ordinary physical comfort of human existence, not meiidy 
according to elegant or dainty modes and habits of living, hut 
according to plain and sober and simple notions obtaining among 
the English peo])le (m). It is also necessary to take into 
account the circumstances and character of tlie locality in which 
the complainant is living, and the similar annoyances which 
previously existed there (n). 

(ii.) \<)LSi ami Vilnaivai^ 

899 . The making or causing to bo made such a noise or vibra- Nuisance by 
tion as materially interferes (o) with the comfort of the neighbour- noise or 
ing inhabitants, when judged by the standard above stated (p), is an 
actionable nuisance, and one for which an injunction will he 
granted (</), and it is no excuse to affirm that the place whore it is 
made is situate in a noisy neighbourhood if the nuisance complained 
of is a material addition to the noise already existing (r), or to say 
that the best known means have been taken to prevent or reduce 
the noise complained of (.s), or that the cause of the nuisance is the 
exercise of a trade in a rciisonable and proper manner and in a 
reasonable place (t). 

The question of nuisance or no nuisance is one of dc^gree (a\ Sunounding 
and depends ui)on the circumstances of the case (h), circum- 

_ . . ... stancuh. 

[1) As to prescriptive rights, sec* p. 56lh and generally, title Kasicmexis 
A^'J> raoi’TTS aPuendkl, Yoi. XL, pp. 24.'1 

(^/^) ]Va!lc7' V. SeJ/e (ISol), 4 J)e G. i Sin '31o, per Knigut Bitues, V.-(^ , at 

p. 

(//) /SY. IIt'lcn\’t S}ncltmq Vo v. Tijipunj (1S()5), 11 U. L C'as 042 ; PoJsot ami 
Alfieri, Lf<L v. Huafimer, [1907] A. (’. 121. 

(t>) IiijiiiKitions were rciused, on the; gj’oinid that the nuisc was not sutiicit'ut 
materially to iiiteiferc with comfort, in daunt v. P)/nnrii (JS72), K (li. Api>- B 
(noise from iiJ'aclory alleged to disturb domestic comfort) : Fanshawry. Loudon 
and Provncvial Dairy (ISSS), 4 T. L. IL C94 (noise from a dairy business); 

Heath V. Prujhton Vorporatum (1908), 98 L, T. 718 (humming noise from electrical 
generating station alleged to disturb worsbipiieis in a ehuiiili) ; Hardman v. 

Holberton, [ISOti] W. N. 879 (church bells) ; llamson v. Houtiurarh and VauHtall 
Water Co., [1891 ] 2 C'h. 409 (noisi* of ])unjps in sinking a shaft) , Pyass v. Iktiam 
(1885), 2 T. L. E. 88. As to the jurisdiction of the couit in niubanc^ cases, ^e© 
title Injunction, Vol. XVIT., p. 282 • 

(p) See the text, diqna. 

{(j) Bradley y. (/?^/(1088), 1 Lut. Otl ; Sfyau v. Jlutvhinson (1799), 2 Selwyu, 

Jjaw of Nisi Prius, 181h cd., 1008; and see p. 560, post. As to a prescripfivo 
right to make a noise, see Sinryes v. Bridyman (1879), 1 1 (li. i>. 852, 0. A. ; title 
Easements and PKOi ris a Pbe.ndiie, Vol. XL, p. 240, note {d); and see 
p. 563, post. 

(r) Crump v. Lamhe 7 i (1867), Jj. R. 8 Eq. 409 ; Ilashmer v. l\iUue and Aljieiif 
iJd.^ [1906] 1 Oh. 284, 0. A ; atfinnod, [1907] A. C. 121. 

(.s) H aW'cr V. Breu'stcr (1867), L. E. 5 Eq. 25; Bushmer v. Pohue and^lfierif 
Ltd.f aifpra, [1906] 1 Oh. 284, 0. A.; affirmed, [1907] A. 121. 

(t) l^rott V. Frith (1864), 4 F. & E. 349; Gaunt v. Fynneyt supra. 

Ja) Gaunt y. Fynney, supra 

{b) Inj unctions have been granted, or may in proper cases be granted, in 
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Nuisance. 


Sect. 8. (iii.'j PoUntknof Air [c). 

Ing^wnerL 0^)» tmiies (fO, or smells, either topjether or singly, 

— ' which materially interfere with the ordinai-y comfort, pliysieally, of 

fumM^- ’ mcli existence, when judged by the standard previously stated (/'), 

umea , amc s. nuisance in law- They need not bo actually noxious 

or injurious to health (<;); and it is immaterial that there are other 
sources of discomfort in the neighbourhood, if the ono complained 
of is a material addition thereto {h\ The fact that the nuisance 

respect of noise or vibration jui-ing from factories in a manufaobiiing town 
(Crump V. Lamhcrt (1867', L Ji. 3 Kq. 400; n7?i7r v. (187)2), 1 Drew. 

312; liorter v. Ihfrer (\Hlo), 44 L. J. (on.) 627, 0. A. ; JImthtr'y. Pardon 
(1877), 37 L. T. 393; liushmer v. Pohuc awl Al/lfri, lid, [19(»6] 1 Ch. 231, 
A. ; aflSiTued, [1007] A. C. 121; Gaunt v. Fpnm'ff (1872), 8 (^h. App. 8; 
Mansrr v. JtOfrers, [1872] W. N. 163) ; attain- saws ( rii}(/'?o/frsa) v. Chrk 

(ISGSb 16 W. R. oG9; Ilui^ei/ v. liaUep (189o), 11 T. b. R. 221 ; CnJJvoj v. Gratj 
(1910), 27 T. L R. 39); steam-bammor^^ ((hour w Ptdftird (1873), 21 AV R,449 ; 
p:aden v. Firth (1863), 1 llein. & M. 573 ; liodell v. W/ulfmiih (1871), 19 AV. R. 
804) ; mortar-mills (Fenuuk v. Fast lAmdun Pad. Co. (1875), L. R. 20 Eq. 544 , 
Hander Mauley and Ro(/ns, W. K 181); olectiic generating stations 

[Hhelfery. City of London Elcdric lAijhtimj (h., Mntj'ti Bnu'crif Co. v. City of 
London Electric Liyhttng (b., [1895] 1 Ch. 287, (J A.; (\)lurll v. Ht. Pancrns 
Borough Council, [1904] 1 Oh. 707; Knight y. Ldc of Height E/ecfrir TJght and 
Power Co. (1904), 73 Jj. J. (ch.) 299) ; fetes and disord oily people aUeiiduigthem 
(liostocJcY. North Htafjordshnc Had. Oo. (1852), 5 Do Gi. & Sm. 584 ; W’alktr y. 

(1867), L. K. 5 Eep 25), roundabouts and steam organs (Inchhaldy. 
Rohiniion, Inchhafd v. Itarnngton (1869), 4 (.’h. App. 388; Winter v. Baker (1887), 
3T. L. R. 569; Phdhps v. Thoman (1890), 62 L. T. 793; l.amUon v. Mellinh, 
LamUon v. (W, [1894] 3 Oh. 163; Bcrkcr v CaiLs rom*f, A/7. (191 1), 56 
Sol. Jo. 73) ; the stabling of horses close to dwclling-bonses fhdf y. Jiaif 
(1873), 8 Ch. App. 467; Brvlci' v. Badfard (1876), 2 D. (>92); bliujk- 
smith’s foigos [GulHck v Trcnddt (1872), 20 W. R. 358; Brndlcj v. (hll 
(1688), 1 Lut 69); bell-ringing (SoHau, v. De Held (1852\ 2 Sim. (n. s.) 
333; see v. Snfkin (\ I'lo), 2 P. AA7ns. 266); lille-fhiug .at open ran go> 

(Hawley v. Hieele (1877), 6 Ch. J). 521), and in rifle galleries (Winier v. Bakn\ 
aiqira) ; the use of a pestle and mortar in a confectioner’s business (87/frf/c&‘v. 
Bndgnuxn (\Wi^), 11 tJh. 1). 852, C. A.); noise from cans in a dairy business 
(Tinkler v. Aylci^hnry Dairy Co. (1888), 5 T. L. R. 52) ; dancing in rooms over 
business proinises (Jeukinn v. Jackson (1888), 40 (’b. J) 71); noisy crov^ds and 
whistling for cabs at night at a proprietary eluh (BdUnnyy. n'tV/i (1890), (>3 
L. T. 635); in connection with an exhibition (Germarney. ' London khliihitions, 
Lid. (1896), 75 L. T. 101) ; tho playing of musical instruments discordantly ami 
loudly for the purpose of annoying a neighbour (C7/nV it* v. Daveg, []893]‘l Ch. 
316); noise from persona attending on Huudays a racecjourse in a residential 
neighbourhood (Deimr v. Odg and Bnhurhau Batecourse Co , [1899] 1 1. R. 345); 
the giving of singing IcKsona in a house adjoining business pronu?es 
(Motion y. Mills (1897), 13 T Tj. R. 427) ; the use of premises as a skittle and 
bowling alley {Barham v. Hodges, [1876] A\". N. 234) ; noise from unloading, 
keeping, and driving cattle at a railway goods station (Londim and Brighton 
Rail. (h. V. Truman (1885), 11 App. Oas. 45). As to carrying on of building 
operations by night, see p. 524, ante. 

^ (f) As to the right to light, sec title Easkments akd Phokits a Prendue, 
Vol. XT., pp. 297 et seg, ; and as to tho right to air, see dnd., pp. 326, 327. As 
to the pollution of water, see p. 516, post ; title AA^vj’EUs axd AVatkri’otujses. 

frf) See, further, p. 541 ,p^'v<. 

(e) As to injury to propenty by noxious fumes, see p. 629, ante, 
f) See p. 531, ante. 

(g) M. V. White and Ward (1757), 1 Burr. 333; Banhnrg Bamtarg Authority v. 
Page (1881), 8 Q. B. D. 97; A.-G. v. Keijmer Bnck and Tde (\,. (1903), 67 J. P- 

(h) Balviti V. North Bronceoeth Cml Co. (1874), 9 Ch. App. 705. As to jdfiit 
nuisance, see p. 5(>Bj post- 
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existed long before the complainant occupied his premises does not 
relieve the offender (i), unless he can show that, as against the Neighbour- 
complainant, he has acquired the right to commit the annoyance Owners, 
complained of ( j). 

The question of nuisance or no nuisance is in those cases pve- s^urronnding 
eminently one of degree, and no specific rules can be laid down. 
Circumstances and the locality must also be considered, for that ^ 
which would be a nuisance in one district may be tolerated in 
another (k), 

901 . Apart from fumes and stinlcs arising from ti’ades held to Fumes 
be offensive (0, the vitiation of the atmospliere has been or may 
be held to be a nuisance and capable of being restrained by opSTtions. 
injunction when it arises from the burning of brides {m), manure 
works (??), glRH« works (o), cement works ( 2 >), chemical works (q), 
smoke from railway engine sheds (r), the staleing of horses left 
standing in a street opposite business premises for an unreasonable 
time(«), gasworks (/), the smelting of ore (a), a blacksmith's 
shoeing-forge(&), smoko from factory engines (( ), the discharge and 
deposit of manure at a railway siding (r/), the burning of mineral 
refuse (c), coke-ovens (/), stables (<^), deposit of house and street 


(?) Jih'sk V Jfall (1888), 4 Bing. (Tf. 0.) 188. As to th(‘ d(*fonoe of coiuiiig to 
tlio nuisimcf', soe also p. 565, jmt. 

( /) As to 0 pioricri]>tivo nglit to pollute an, sec* Hart tc v. UoherUon (1903), o 

K. (ft. of S(^ss.) 338, jnid title Easements anu Phovits a I^rendre, Vol. XJ , 
p. 327. 

(/) tSeo V. <f Nfm, [1901] 1 Ch. 205; IhinlumltY. Mndanit (18S9\ 
42 (^h 1). 685 
(I) See pp. 534, 535, posK 

(???) Wdltfry. helfe ^1^51), 4 Doll. A Sm. 315; PolUnk v. LmUr (1853), 11 
llure, 266 ; Clevve v, Mahany (1861), 9 W. B. 882 ; Bmrdmorey. Tr< dwell {1^02), 
3 (jiff. 683 ; Jiamford v. 2'urn/fy (1862), 3 B. & S. 06, Ex. C)li. ; Vavey v. LedbifUr 
(1863), 13 0. B. (N. s.) 470; Lnseoinhey, Steer (1867), 17 L. T. 229; Itoherts v. 
('hvli'e (1868), 18 1j. T. 19; Barehamy Hall (1870), 22 L. T. 116; Dunsion y. 
iVeal, Seely v. Neal (1885), 1 T. L B. 462. 

(??) Kuiyhi v. Ctardner (1869), 19 L. T. 673. 

\o) Savile v. Kthier (1872), 26 L. T. 277. 

(_p) Umfrerille y. Johv8i>» (1875), 10 Cli. App. 580; A.-C. v. Francis (1874), 
1 Setoii, Judgmonts and Orders, 6th ed., 005. 

(</) Jjiysby V. Didcinson (1870), 4 Ch. D, 24, C. A. ; ( oolae v. Forbes (1807), 

L. K. 5 Kq. 166 ; Barlow v. Bailey, [1871] W. N. 95 ; Brooke v. iriyy (1878), 8 

Ch. I). 510, C. A. ; B. v. H7??/f and ll tfrd (1757), 1 Burr. 333. , 

(r) S7udJi y. Midland Bail Po and Lancaskire and Yorkshire Bail. Cv. (1877), 
37 L. T. 224. 

(fi) Benjamin v. Starr (1874), L. B. 9 (\ P. 400. 

U) Broadhent v. Imperial Uns (\k (1857), 7 i)e G. ^1. & 0. 436. 

(tt) Tippiny v. St Jlekn's Smeltiny (h. (1865), 1 ( 'h. App. 66 ; Blankart v. 
Ihmyhton (1860), 27 Beav. 425; see title Mines, Minerals, and (Iuarries, 
Vol. XX., PI). 692, 693. 

(6) aallick V. Tremlett (1872), 20 W. B. 368. 

(c) Sampson v. Smith (1838), 8 Sitn. 272; Crump v. Lambert (1867), L. E. 3 
£q. 409, 

(f/) Swaine y. Creat Northern Bail. Co. (1864), 4 l‘e Q. J. & Slu. 211, 


(c) Fleming y. Uislop (1886), 11 App. Cas. 086, 091. 

'/) SaJvin y. North Braricepefh Coal Co. (1874), 9 Ch. App. 705, 
Rapia' v, London Tramways Co., [1893] 2 Ch. 588, (J. A. 
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Nuisance. 


SiCT. 8. 
Neighbour- 
ing Owners. 

Ilo'ipital. 


Destructiou of 
privacy or 
prospect. 


At oominon 

law. 


refuse {h), a cooking stove (i), the manufacture of hsh guano and 
fish oil ( j), the carrying on of a fried fish shop (Ic). 

A hospital for infectious diseases is not necessarily a nuisance (/), 
nor is it an offensive business (m) under the Public llealth Actsfn). 

(iv.) Intfrjtrvuve With ProBi)V(t or Vifn\ 

902. Apart from tlie infringement of a right to light, and 
assuming that tlie act complained of is otherwise lawful (f*), no 
action lies for the invasion of inivacy by the opening of windows, 
nor for the obstruction of a view or pospect (p), even though tliu 
value of a house or premises may be diminished thereby (i;). 

Sect. 9. — Oifrunire Trades. 

903. Though the carrying on of ol‘teiisiV(3 trades (r) is largely 
regulated by statute, and nuisances arising therefrom may bo dealt 
with summarily luidcr statutory provisions (s), the connuon law 
liability remains, and a person is guilty of a misdemeanour w'ho, in 
tlie carrying on of any trade or ocinipation, makes loud noisi^s, or 
offensive or unwholesome smells (/), in siudi places and in such 


(A) V. Knpner Ilnd and Tde (-o. (19011), 07 J. h 401. 

(t) ^^andfrsA^lat 1: v. (iro^rc nor Mansions (V, fJd. and (i. S'^amlrl, [1900] 
2 (’h. J) 073. 

(/) A.'G V. PUpnonih Fish Guano ond (hi (\) , / (d (1911), 70 J. 1*. 19. 

(/i) Knmqion v. Birt (1911), lO*") Jj. T. 070. 

(/) Asiflmn iHslnrf v. Hill (18»S1), 6 App. (',ih. 190; J. <K v. 

Pathmims and BemhroLc Hosjnial Board , [190-1] 1 1. II 101, A. 

{m) Withtncjton Loi at Board of Health v. MamhesVr (ao yoraiion^ [1890 1 2 (’h. 
19, C. A. As to an in,iunction in Huch a case, sec }>. 501, yosi. 

(ri) Public Health Vet, 1875 (38 & 09 Vu t.. c 55) ; Public, IJoalth (Loudon) 
Act, 1891 (54 & 65 Viet. c. 70). As to the Public IJeiilth Acts gciKoally, m‘o 
title Pit T3LIC Health and Local Administration. 

(o) If the act causing the interference with the prospect or view is itself illegal, 
any loss arising from the iiiterJereiice may bo rccuvcred as (hiniagos. 'VVJioio a 
council obstructed plaintiff’s windows by unlawfully eroding a stand in the 
public street, whereby plaintiff lost the profit she wtuild otherwise luvo made 
by letting the windows to view a proce-^sion, she was lield eivtitloil to leceue 
such loss as special damage from the council {Cainplnll PaddiiajUm (Ivrpora- 
tion, [1911] 1 K. B. 809). 

(p) Aldred^s fW (1010), 9 (lo. Rep. 67 b; l\uuirles\. lliohardson (1070), 1 

Mod. Rep. 55; Fishmomjers^ (\i v. Fast India do. (1753), 1 Hick. 103, Loid 
Hatidwtcke, L.C. ; A.-G. v. Jhuqhtq (1752), 2 Ves. ISon. 45l3, Chandler v. 
Thmipson (181 1), 3 Camp. 80, yirr Le Blanc, J. ; Wells v Ody (1830), 7 C. & P. 
410, Parke, R. ; lie Pen mi am! South Eastern Had, Go. (1857), 7 E. & 13. 000 
(no compensation for being oveiloctked from railway) ; Turner v. Spooner (1801), 
1 Drew. &iSin. 467 ; Johnson v. WyaJtt (1863), 2 He G. J. & Sm. 18, A., p</ 

TlkNEK, LJ., at ip. 27; Tapi my v Jones (1805), 11 II. L. Cas. 290, •pe'r Lord 
Westbuky, L.C., at p. 305; Smith v. Oioen (1800), 35 L. J. ((’H.) 317 (bringing 
forwai'd adjoining shop front) ; Buit v. Imperial Gas Co. (1800), 2 Cli. App. 158 
(gas meter blocking view of bu-siness piomises) ; JWs v. Smith (1808), L. R 6 
Eq. 311 ; BucGeiich (Jhdee) v. MetropGifan Board of Works (1870), L. R. 5 Exeb. 
221, 237, Ex. Ch. ; Palfon v. Anyus (1881), 6 App. Caa. 740, 798, 824; Foh v. 
Devonshire Clnh (1887), 3 T. L. R. 706 (obstructing view of a procession by 
erecting a stand) j compare Campbell v. Paddinyton CorjmaHorif supra ; face 
note (o), supra. 

( 5 ) i?e Penny and South Eastirn Rail. Co., supra. 

(f) & to trades generally, sec title Tiiaue and Trade Unions. 

(s) See titles Meteopolis, VoL XX., p. 494; Public Health and Local 

Administration, » 

(t) Which need not be injurious to the health if offensive to the sc uses (R- v. 
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circumstances as to annoy any considerable number of the public (?«) 
in tlie exercise of their ci)mnion rights, as by the emission of noisome 
•stinks (r), smells from a slaughter-house (u?), or tannery (a), or the 
emission of poisonous fumes {h\ 

(lertain trades and occupations, when carried on in populous 
places, have, by reason of the effluvia from them, been held to be 
nuisances at common law. for example, a tallow-chandler's (c), a 
lime-kiln and dye-house 00, fat-melting works (^0, a slaughter- 
house (./’), a tallow meltei's (V/), a tan pit (//), a tanner s 0), soap 
works (A), horse-ilesh boilers (0, a varnish maker’s (7?i), the keeping 
of swine (»), or a browhouse (o), but this last is not of necessity a 
nuisance (p). 


Sect. 10 . — Open Hpac.pn and Commons. 

904 . A violation of rights of conimou may amount to a nuisance 
for which the commoner has his remedy at common law (q). 

Conservators of commons, and persons responsible for the 
management of open spaces and recreation grounds, are empowered 
by statute to make bye-laws and regulations for the prevention of 
nuisances in such places (r). 

Sect, 11. — Piihlic Ifpulth, Comfort^ and Safviij. 

Sub-Sect. 1. — At Cimmon La>r. 

905 , Whilst tluire are many statutory provisions (.s) which enable 
nuisances affecting public health and comfort to bo dealt with 


AciV (1820), 2 C. & P. 48o; see Anvhlaml Local Boards. Bishop Audlund 

Iron Po. (1882), 10 U. U. T). 18S , MaUon Board of Health v. Maltun Manure Vo. 
(1870), 4 Mx. D. 002). 

(j/) See R. V. and [Tan/ (17 ,j 7\ 1 Buir. .'133; R. v. Pappincau (1726), 1 
Stva. 680 ; B. v. Bawn (1805), o Esp. 217. 
iv) R. V. While and Il'f/n/, supra , and see pp. 632, 633, ante, 

(w) n. V. (1826), 2 a & P. 486. 

(a) R. V. Pappineuu, sujn'a. 

(h) H. V. Oarland (1861), 6 C^ox, C. C. 165. 

(c) Bliss V. Hall (1838), 4 Bing. (n. o.) 183. 

(d) See Aldrcd's Vase (1010), 9 (’o. Eop. 67 b. 

(f) A,Ai. V. Cole <k Son, [1901] 1 Oh. 206 , R v. supra, 

{f) Jones V. Powell (1028), Palm. 630, 639. 

(g) Morley v. Pragucl (1038), Oro. Car. 510. 

(A) Jones v. Powell^ supra. 

(?) R. V. Pappineau, supra. 

Ik) R. V. Pierce (1083), 2 Show. 327. 

(Z) (hnulleif V. Booth (1805), 3 II. & 0. GG9. 

(w?) B. V. Neil (1826), 2 C. & P. 486. 

! a) Aldred^sA^asSy supra, 
o) R. V. Cross (1826), 2 C. & P. 483. 

p) A.-G, ?. Cleaver (1811), 18 Vos. 211, 218; Gorton v. Smart (1822), 1 Sim. 
5t. 66. 

(y) S^e title Commons and Rights of Common, Vol. IV., pp. 614 et seg. 

(r) See titles Cummonb and Rights of Common, Vol. IV., pp, 603, e07, 608, 
611, 612; Open Spaces and Recheation Grounds, pp. 687, 691, 594, 697, 
699, poflL 

o ( e ) See titles Metropolis, Vol. XX., p. 466 ; Public HsAtTn and Local 
Administration. 
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Sect. 9. 
Offensive 
Trades. 


Uomraon law 
nuisances.* 

Statutory 

nuisances. 


Common law 
liability. 



Nuisance. 


53 (; 


Sbot. it, 
Pablic 
Health, 
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summarily, the common law liability remains, and every person 
commits an indictable nuisance who does anything which endangers 
the lives, health, or properly of the piblic(0. 

The public exposure for sale of food known to be unfit for con- 
sumption and llie mixing of unwholesome ingredients in food are 
acts constituting criminal nuisances, as being dangerous to the lives 
and liealth of the ])nblic, but such offences are usually dealt with 
under sp( 3 ci.‘il statutory jn-ovisions (al 

»Si T. *2- Umhr Hiafufe, 

906 . The Public Ilealih Act, I87i> (/>), gives to municipal and to 
urban and rural district councils (c), and the Public Health (London) 
Act, 181)1 (d), gives to metropolitan borough councils and the Common 
Council of ilie City of Jjondoii (c), in i heir respective districts, special 
]K)wers to deal suinmitrily with certain classes of nuisances which 
tlie health of the connmuiity requires to be dealt with speedily ( /'). 
These powers, however, are in addition to any powders under other 
statutes or at law or in ecjuity, subject to the limitation that no person 
is to be punished for the same offence both under the provisions of 
the Public Health Acts (//) and any other law or enactment (/O ; and 
the local authorities are emiiowered, if they think the statutory 
remedies are iua(l(Kpiafce, to take otlier legal proceedings in respect 
of the nui.sanc(3s suinmarily abatalde, and to pay the expenses 
thereof out of the funds and rates applicable by them to the general 


(f) See title ('uimtnal Law and IMiorEoriiK, Vol IX., pp. 6.54 e( mj. 
Examples are : the keeping of a corpse uiiburied (Jl. v. I aim (isril), 2 Den. 32.5, 
331, C. (’. R.), })rovide(l the pt-rson chwged has the iiieiius for paying for its 
burial (</> a/., and soe title Bcuial and (biKMATlON, Vol. JH., p. 4(M) ; the 
exposure in a public place of a person infected with araall-pox (/i*. v. VaniamUlh 
(181.5), 4 M. & S. 73), but it would bo a defence to an indictment if it could bo 
shown that there was lawful and .sulhcient excuse fur so doing [R. v. Rurnttf 
(1S15),4 M. »Sc S. 272 ; see Mdrojiolitau Anj/lim Dxstndy. Hill (1881), 6 App. Cas. 
193, per Loid ElaokbuRN, at p. 204); the keeping of explosives or highly 
infianinmble matter in a manner culcnlated to terrify the neighbourhood or t( 
dii damage to neighbouring piopntv (i?. v. / ider mid Biytfs (1857), Dears. & E. 
209, C. (\ R. ; R. v. To i/lor {rii2\ 2Stra. 1107 ; R. v. Jleundt (1858), Bell, C.C. 1 ; 
for statutes now regulating the keeping of explosives, see title Explosives, 
Vol. XIW, p. 3.5G); going about a pul die street armed so ns to terrify 
tJie public (R. v. Mtwlt' (19U3), 19 T. J-. U. 540). 

(а) See title Food and Drugs, Vid. XV., p. 36. 

(б) 38 & 39 Viet. c. 55. 

(c) See title Loi’AL (lovKiiNMExT, Vol. XIX , pp. 262, 293, .329, 385, 

(d) 54 55 A'ict.iC. 76 

(c) See title Metropolis, Vol. XX., p. ‘165. 

(/) rublic Health Act, 1875 [38 A, 39 Vict. c. 55), >‘^.91 - 111 ; l^jldir FTealtli 
(IjOndon) Act, 1891 (61 & 55 NTict. c. 76), ss. 2—14. As to the jurisdiction 
over ships for these ]>nr]> 0 Hes, see Public Health Act, 1875 (38 & 39 Vict. c. 55), 
e, llO; Publa IJealth (lAOiidon) Act, 1891 (51 & 55 Vict. c'. 76), s. 110; 
see titles Metropojjs, Vol. XX., p. 466; Public Health and Local 
Administration; as to poit sanitary authorities, see title JjOCAL GoveRxV- 
AiENi’, Vol. XIX., p. 292. 

ig) Public Health Act, 1876 (38 & 39 Vict. c. 55); Public Health (London) 
Act, 1891 (54 & 55 Vict. c. 76). As to the Public Health Acts generally, see 
title PuBLK’ Health and Lor \i. Administration. 

(li) Public Hoalth Act, 1875 (38 39 Vict. c. 55), s. Ill; rublic Jloalth 

(London) Act, 1891 (54 & 65 Vict. c. 76), s. 138. 
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pni'poses of the Public Health Acts (i), but such proceedings must 
b"e taken in the name of the Attorney-General (A). 

It is the duty of the authorities above mentioned to cause inspec- 
tion to be made of their districts for the detection of nuisances 
summarily abatable, and to employ their statutory powers to abate 
them (1). 

907. The nuisances which are suuiinarily abatable under the 
Public Health Acts (i) are those which constitute a nuisance, that 
is, a nuisance to the public "eiierally, or those which are injurious 
[or dangerous {m)J to health (»)> that is, pi’ivate nuisances of this 
character (o). 

The public nuisance here referred to must be such as to affect the 
liealih or comfort of the neighbourhood. It docs not include such a 
nuisance as arises from the dripping of water from a bridge on to 
the highway (o). Put it is not nocessary that tlio nuisance should 
cause injury to health if it interferes with the personal comfort 
of the public (/)). 

908. The following are the nuisances summarily abatable under 
the Public Health Acts (i ) : — 

(1) Any premises in such a state as to be a nuisance or 
injurious [or dangerous (wi)] to health («). This refers to the 
condition of the premises themselves (q). It does not extend to all 
jireiiiises on which there is a nuisance, and, therefore, does not 
alToct nuisances arising from the sewage works or sowers of a local 
authority (/■), nor a nuisance arising from the use to which premises 
are put («). 
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(f) Public Health Act, ISTi) (^8 & 39 Viet. c. 6o), s. 107 ; Public lloiilth 
(London) Act, 1891 (o4 & do Vict. c. 70), s. 13. 

(k) See pp. fioO, 552, jmf 

(/) Public Health Act, 1875 (38 & 39 Vict. c. 55), h. 92 , Public Heallh 
(London) Act, 1891 (54 & 55 Vict. c. 76), h. 1. As to tho methods of corn- 
pclling the authorities to perform this duty, see titles Local Governmkxi’, 
Vol. XIX., pp. 277, 291, 338, 375; MfiTEoroLis, Vol. XX., p. 465; Public 
Health and Local AuMiNTSTRATrox. Por the general duty iiii})osed on local 
authorities to enforce any law relating to nuisances, see Housing of the Working 
(Uusses Act, 1885 (48 & 49 Vict. c. 72), s. 7, but this is rejie.ilcd as to London 
(Public lloalth (London) Act, 1891 (54 & 55 Vict. c. 76), s. 1 12;. 

( 7 /fc) In Loudon only. 

( 7 i) Public Health Act, 1875 (38 & 39 Vict. c. 55), s. 91 (1); Public Health 
(London) Act, 1891 (51 & 55 Vict. c. 76), s. 2 (1) (a). , 

(o) Great H Jkui. Co. v. JUahop (1872), L. K. ^ Q., J3. 550, 
CocKBUiiN, O.J., at p. 552. 

(p) Mnlfon Buard of If faith y. Malton Manure Co. (1879), 4 Ex. D. 302; 
Ihshop Avi'ldand Local Board v. Bishop Avvldmid Iron (V (18S2), 10 U. B. D, 
138; Houldershaw v. Martin (1885), 19 J. P. 179. 

(gl R. V. Parlby (1889), 22 Q. B. D. 520, jwer Wills, J , at p. 525. 

(r) R. V. Parlby, supra; Pulham Vestry v. Loudon Comdy Council, [1897] 2 
Q. B. 76. 

(a) Such a user may be restrained by injunction ; see Metrojmlitan Asylum 
District Y. //it// (1881), 6 App. Oas. 193, and cases cited m notes (/), (^), p. 630,«;dp ; 
A.-G. V. Tod Heathy, [1897] 1 Ch. 560, 0. A. (whei-e an owner was reRtraniod 
from allowing his vacant land to become the repository of filth and refuse) ; 
A.-G. V. Broum (1898), Tinm. 23rd July (whore gipsies were restrained from 
o&cupying land as an encampment without previously making satisfactory 
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(2) Any pool, ditch (/), gutter, watercourse fcistern, water- 
closet, earth closet (a)] , privy, urinal, cesspool, drain (b) [dung- 
pit (a)j , or ashpit so foul or in such a state as to be a nuisance or 
injurious [or dangerous («-)] to health (c); and, where the rublic 
Health Acts Amendment Act, 1907 {d), is applied (<?), any gutter, 
drain, shoot, stack-pipe, or down-spout in such a condition as to 
cause damp to a building (J), and any cistern for domestic water 
supply so placed, constructed, or kept as to render the water liable 
to contamination at the risk of health (g). 

(3) Any animal so kept as to be a nuisance or injurious [or 
dangerous (a) to health] (h). 

(4) Any accumulation or deposit which is a nuisance or 
injurious [or dangerous (u)] to health, except when necessary 
for the effectual carrying on of any business or manufacture, and 
the court is satisfied that it has not been kept longer than necessary, 
and that the best available means have been taken to prevent injury 
to the public health (i); and, whore the Public Health Acts Amend- 
ment Act, 1907 {/»’), is applied (/.), any deposit of material which 
renders a building so damp as to be dangerous or injurious to 
health (m). 

(5) Any house (?0 or part of a house so overcrowded as to be 


sanitary arnnigeineids) ; A.’(L v. Stone (1895), (>0 J. P. ICS (whoro a Lindownor 
was restrained from lettmg his land to gipsies when it was shown that tho 
occupation of the land by thorn was dangerous to tho liealth of tlie noighliourhood). 

(^) As to the power of local authorities to deal with olt’cnsivo ])otu1s, jiools, 
ditches, and tho like, see title riniuc IJr.ALrii a: d rjor\L Admixim’katjon; 
and see note (f), p. 5*40, poa^. 

(a) In Tjondon only. 

(b) 8ee title Sew El! s and J)f!A1NS. 

(cj Public Health Act, 1875 (.‘18 & 89 Viet. <• 55), s. (U (ii) *ul)lic Health 
(London) Act, 1891 (54 & 55 Viet. c. 7«). s. 2 (1) (b). 

(d) 7 Edw. 7, e.. 58. 

(c) See title Public llEAi;rii and Locvl Administi! vtion. 

( f) Public Health Acts Anicmlnient Act, 1907 (7 Edw. 7, e. 58), s. 85. 

iq) Ihvi 

(h) Public Health Act, 1875 (88 & 89 Viet e. 55), s. 91 (8) ; Public Healtli 
(London) Act, 1891 (54 & 55 Vu-t. e. 7(i), s. 2 (1) (e); see also p. 518, uxfe, and 
title Animals, Vol. I., p. 872. 

(t) Public Health Act, 1S75 (88 & 89 Vict. c. 55), s. 91 (1), and proviso; 
Public Health (London) Act, 1891 (54 & 55 Vict. c. 70), s. 2 (1) (d), (2) (j) , lU^lnqt 
Amldand Local Board v. Bishqy Amkhiml Iron f'o, (1S82), 10 (i. B. I). 18*^ 
(deposit of cinders etc. giving off objectionable but not injurious fumes) ; soo 
also Smithy v. Waqhoru (18()8), 27 J. P. 744 (aecmmilation of dung) : 
Margate Pier {Pr^iiridors) v. MarquU Tonm PonnrtI (1809), 83 J. P. 487 
(accumulation of seaweed): Dminr v. Sjjerring (1801), 10 (1. P, (n. s.) lUi 
(sheep droppings in a market-place; and see title Markets and Fairs, 
Vol. XX., p. 22, note (n)); (htai yorihen Pintl. <h. v. Lurgan Town C(miniiH- 
iion^Sf [1897] 2 T. R. 840 (the loading and unloading of manure at a railway 
station held to bo no nuisance within this piovision). 

(k) 7 Edw. 7, e,. 58. 

(l) See title Public Health and Local Administration. 

im) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 58), s. 35. 

{n) This includes a building used by a philanthropic association as a night 
shelter for the destitute {It. v. Mead, Ex parte Gates (1895), 59 J. P. 150) ; 
and the superintendent of the association is the proper defemlant (i5it/.). Tho 
tenant and not the landlord was held liable in Ifoine v. Kelso Loral Avthoriiy 
(1876), 3 Couper, 289. It also inelndos a day school wheie there are neitlifrr 
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clangorous or injurious to the health of the inmates (o), whether ^Kcr. ii. 
or not members of the same family (p). If there are two convic- Public 
lions witliin three months the petty sessional court may order Health, 
the closing of the house for such period as the court thinks Comfort, 


necessary (q). In London, if tlie medical officer of health certifies and Safety, 
to such overcrowding, the sanitary autliority must take summary 
])roceedings (r) to abate the nuisance (.s*). A warrant to enter any 
house alleged to he overcrowded may be obtained (0- 
(0) Any factory, workshop, or workplace not covered by the Un^iioiesome 
definition of factory’’ ((‘xchiding “domestic factory”) in the ^‘^‘’tones etc. 
Factory and Workshop Act, 1901 (k\ wdiich is not kept in a 
cleanly state, free from ellluvia, properly ventilated, and free from 
overcrow'ding. In London, where a dwelling-house is used as such 
factory, workshop, or workplace, or such factory is used as a 
dwelling-lioiise, the court must have regard to such circumstances 
when considering the question of nuisance from overcrow^ding (^0. 

(7) Smoke nuisances as hereafter described (?>). Smoke. 

(8) Jn JiOndon, the absence from premises of water fittings Absunceof 

as prescrih(i(t (c) under statutory iiowers (d), and any occupied house '' 
vilibout a proper and sufficient supply of w'ater (#*). one on;. 

(9) rriMiiises in London us(jd by a metropolitan borough council Refuse 

for tlie li'ealnient and disjiosal of street or house refuse which are ‘Jy^^^iciors 
a nuisance or injurious or dangerous to health (J ). omon) 

909. Vaiioiis statutes have extended the provisions of the Piildic Extensiong 
Health Act, 1875 (//), relating to nuisances summarily abatable, 
te» unfeiiced shafts and side *‘ntrancos of mines wdhch have lieen summary 
al>andom'(l and discontinued (/O, to certain unfenced shafts or side abatable. 

boiirdois nor resident {Wimhleflon Urban JhMrut VvniKi! v. 

<17 J V lo) , and «as regards Ijondoii, pee dolinifioii of “ house ” in the Public 
H'-alth (Ijoiidon) Act, ISUl (dl & fht Viet e. 76), s. 141. 

(o) Tlie U’lnjMnai'v oe(’U]>ants of a night shelter are imnatcR {B, v. /^Yfir/e, 

Ux /larU Bobinaoh (189()), (>() J. J^. ouS). 

{]>) Publie llo.dlh Act, 1S7.) (38 A 39 Viet, c oo), s. 91 (.7); Public Tfealth 
(London) Act, 1891 (o4 A oo Vict. c. 76), s. 2 (1) (e). 

{</) Public Health Act, 187<> (38 A 39 ATct. c. Ou), b. 109; Public, Health 
(London) Act, 1891 (j*! A o.i VTct c. 76), s. 7. 

(r) See ]). ri()6, post 

(«) Piiblu’ lloalth (London) Act, 1891 (d4 & 5.7 AT<‘t c. 76), s. 4 (3) (c), 

(0 B. 115 (6). 

{a) 1 Kdw. 7, c. 22. 

(a) Sec title J^'actouies AM) Siioi'S, Yol. XIV , pp. 4;><i d i<rq, 

(/>) Soo ]>. 541, pout. 

(r) That IS, prescribed under the Metiopolia Water Act, ISTl (34 & 35 Vict. 
c. 113), m. 27- 33; see title Wateii SrrcLY. 

(//) Public Health (Ijondoii) Act, 1891 (54 & 55 Vict. c. 76), s. 2 (1) (f). This 
absence of fittings rendois the premises unfit for huinun luibitation unless the 
contrary is shown s. 4 (3) (d) ). 

(e) /'hid., H. 48 (i). If it is a, dwelling-house the absence of this bup}>]y 
renders it unfit for human larrutiition. 

(/) Public Ibialth (Ijondon) Act, 1891 (54 & 55 Vict. c. 76), .s. 22 (2). In 
this case the county couiu'il must take the summary procoodingp [ibtd.). 

Cv) 38 A 39 Vict. c. 55, ‘»l— 111. * 

(A) (loal Mim-s Act, 1911 (1 & 2 (j(*o. 5, c. 50), ss. 26, 37 (which come into 
operation on the 1st July, 1912); see title Minus, Mtnekals, and Uuaiooes, 

Voi. XX., p. 603; and titles Boundakies, Fences, and Pauty Walls, 
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entrances of metalliferous mines (i), to unfenced quarries (ft), to 
tents, vans, sheds, or similar structures used for human habita* 
tion, which are in such a state as to be a nuisance or injurious to 
health, or which are so overcrowded as to be injurious to the health 
of the inmates, whether or not members of the same family (l\ 

910. Apart from nuisances made summarily abatable (m)y and 
those which are specially mentioned elsewhere {nj, there are 
others in respect of which proceedings in courts of summary juris- 
diction may be taken for the recovery of penalties or for the 
suppression of the nuisance, or in respect of which bye-laws may 
be made with consequential penalties summarily recoverable (o). 

911. An urban authority— that is, a borough council or urban 
district council {])) — has power to make bye-laws (q) for the pre- 
vention of nuisances arising from snow, filth, dust, ashes, and 
rubbish (r), and sanitary authorities in London may make bye-laws 
in respect of tents, vans, and sheds used for human habitation («). 

912. Offensive waterc()urses or ditches lying near to or forming 
the boundary of districts of local authorities maybe dealt with by 
taking summary proceedings against the neighbouring authority 
and obtaining an order for the execution of works necessary for the 
purpose of removing the nuisance (0; and it is no defence to 

Vol. Ill, p. KiO; HKiiJWAYS, Sthi:m.s, AND BjiliMiES, Vol. ^VL ]>. 109; 
Mines, Minerals, aad (Iuarkies, Vul. XX., p. 585. 

(i) Metalliferous Mines Begulation Act, 1872 [HO & .'iC Vict. c. 77), s. ]i{ ; see 
title Mines, IkliNKRALs, and Qilmiriks, Vol XX , p. ()2S. 

I'A:) Quarry (Fencing) Act, 1887 ^50 & 61 Vict. o. 10), s. I> ; soo titlo Mines, 
MineraijS, and Quaui'IEs, Yol. XX., pp. 63o. 

(I) Housing of the 'Woikiiig Olasscs Act, 1885 (48 & 49 Vict. o, 72), s. 9; 
Public Health (London) Act, 1891 (54 & 65 Vict. c. 70), s. 95 (1). Tents otc. of 
His Majesty’s naval or military forces are expressly exempted (t/u^/., s. 95 (4) ). 

(7/1) See pp. 680, 587, ante. 

(y/) See, as to animals, p. 513, afife ; as to ofTensive trades, p. 584, aiiic ; as to 
sanitaiy ennvenieueeb, see title Pi'blkj IIe^ltu anj> IjOCAl Administration; 
as to smoke, p. 541, poat ; as to water, seep. 546, pout, title Waters AND 
■Wateecodrsks. 

( 0 ) ISee p. 505, post. As to jnoccedings in courts of siiuimary jurisdiction 
generally, see title Ma(jjstiiati:s, Vol. XIX., pp. 589 d shj. 

(p) Public Health Act, 1875 (88 & 39 Vict. c. 56), s. 0; Local Government 
Act, 1894 (50 & 57 Vict. c. 73), s. 20; see title Local Government, Vol. XIX,, 
pp. 202, 292, 293, 302. 

(#/) As to bye-laws generally, sop ibid., p. 328 ; Utles Mei’ropolis, Vol. XX., 
pp. 400, 467 ; ITjbijo Heai/jii and Local Administration, 

(r) Public Health Act, 1875 (38 & 39 Vict. c. 65), e. 44; see title High- 
ways, Streets, and Bridges, Vol. XVI., p. 250. The like power exists in 
London in respect of the same matters in streets (Public Health (London) 
Act, 1891 (54 & 55 Vict, c. 70), s. 16 (1) (a) ) ; see title Metropolis, Vol. XX., 
pp 461, 462. " As to similar b>o-law8 in respect of the keeping of animals, see 
p. 511, ante ; and iu respect of other matters, see title Public Health and 
Local Administration. I'or the effect of such a hyp-law, see London, 
Brighton, and Honih Coast Had. Co. v. Hagward's Heath UrhaiL iJisirict Connal 
(1899), 80 L. T. 2C6. 

(«) I’ublic Health (London) Act, 1891 (54 & 55 Vict. c. 76), s. 95 (2). 

(1) Public Health Act, 1875 (38 & 39 Vict. c. 55), s. 48. As to the general 

powers to deal with offensive ditches, pools etc., given to parish councils and to 
metropolitan sanitary authorities, see titles Local Government, Vol. XIX., 
p. 248; Metropolis, Vol. XX , pp. 456, 467, 468; Public Health and Local 
Admintsteation. • 
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gay tliRt the order cannot be complied witli without committing a 
trespass (a). 

Sect. 12.— Vahlic Moralihf. 

913. The following are public nuisances liable to be punished 
criminally, eitlier at coiniiiou law or under the statutes specially 
I’clating to them : disorderly houses (i), which include bawdy 
houses (c) and unlicensed places of entertainment (^/), gaming 
houBes(e); betting bouses (,/’); lotteries^/); obscene publications (/t); 
betting in streets (?) ; acts of public indecency (k) ; disgusting 
exhibitions (/). 

Sect. 13. — Smoke. 

Sujj-Seot. 1 . — In General, 

914. Smoke, even when unaccompanie«l by noise or noxious 
vapours, and although not injurious to health, may constitute an 
actionable nuisance (m), or be the subject of indictment (»), pro- 
vided that the annoyance produced is such as materially to interfere 
with the ordinary comfort of human existence. The fact that the 
smoke issues from premises in a manufacturing town does not affect 
the question of nuisance or no nuisance, if it can be shown that 
the annoyance otherwise caused has been materially increased (o), 

916. In urban districts the wilfully setting on fire or causing 
to be set on fire any chimney renders the offender liable to a 
penalty ; but this jirovision does not exempt him from liability to 
be indicted for felony (p). 


(a) Wohurn Hahtfanf Antlxn'ity v. Newport Pagnelt Sauilarif Anthuntif (1887), 
51 J. r. 850 

( h ) yee titles ('ulminai. Law am) ri{0(’Enm<E, Vol. IX , pp. oU et m/. ; 
Intoxicatino Liqttous, Yol. XVllL, pp. 180 et 8€(j. 

(c) yeo titles Tkiminal Law ano Pkocbduke, Vol. IX, p. 542, IxToxi- 
CATiNO LiQtTOiis, Vol. XVIJL, p. 188. 

{<!) See title Ceimixal Law and I^koceduke, Vol, IX., p. 548. 

(e) Ihtd., pp. 540 et aefp ; (Jamtng AND Wagekixo, Vol. XV., pp. 287 et sop ; 
Intoxicating Liguoiw, Vol. XVllL, pp. 18S, 189. 

(/') yee titles Criminal Law and Procedure, Vol. IX., i)p. 548 et scfp; 
Gaming and VVAriEiUNG, Vol. XV., pp. 294 et seq. 

(v) yeo title Criminal Law and Procedure, Vol. IX , pp. 547, 548, 

(A) ] hid.f pp. 58S, 589. 

(i) y/uf/., p. 551. 

(A’) IhvL, p. 587. 

(/) IhuL, p. 587. 

(»j) AhirviPa Vaac (lOlO), 9 Po. Picp. 57 b; see (’rn>np v. Lamhot 
L. n. 8 Eq. 409; Hfliriiied on ap})eaL 17 L. T. 138; Sauilev. /tibfcr (1871), 28 
L. T. 277; Gmjreville v. Johumn (1875), 10 Ch. App. 580,^Smttli v. Midland 
IlaiL Co, and Lancashire and Yorkshire Jlatl. Co, (1877), 87 Ti. T. 224 ; Rapier 
V. London Tramways Co., [1898] 2 Ch. 688, (’. A ; LamhUm v. Mellish, 
LarnUon v. Cox^ [1894] 8 (Ii. 108; Ilnsey v. Bailey (18!)5), 11 T. L. R. 221 ; 
Sa 7 ider 8 - Clark v. Grasrenor Mansions Co., Ltd,, and G. IIAllessandri, [1900] 2 
Oh. 378. 

(n) See R, v. White and Ward (1757), 1 Burr, 333; R. v. Deu'snap (1812), 16 
East, 194. 

(o) See Crump v. LamJxri, supra. 

(p) Town l^olice Clauses Act, 1847 (10 & 11 Viet. c. 89), s. 30, incoiyorated 
with the Piihlic Health Act, 1875 (88 & 39 Viet. c. 55) [ibid., s. 171). As to 
arson, see title Criminal Law and Pkooeditre, Vol. IX., p. 770. 
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Nuisance. 


Sect. 13. 
Smoke. 


When 

Runjinmily 

abatable. 


Black smoke 
from tmfle 
chiniuej’S, 


Accidental chimney fires render the occupier in urban distriets 
liable to a penalty of 10s., unless it can bo shown that there Las 
been no omission, negle-ct, or carelessness on the part of himself or 
his servant (q). 

Svu-Sect. 2.-- *S//fo/,r /roiH Ftre/Jares awl Vurnat'i'^ 0 / Worhs etc, 

(i.) (U/mhlf of Summarji Ahatmwni (r), 

916. Aijy iiiepliicB or fiiriince used for working engines by 
skiiiin, or in any mill, factory, dye-house, brewery, bakehouse, or 
gasworks, or in any manufacturing or tj-ade process whatever, 
whicJi does not, as far as practicable (x), consume the smoke 
arising fiom tlio comhustible used therein, is a nuisance liable 
to be dealt witli summarily under statutory provisions {t\ unless 
tbe justices are satisfu'd that such fireplace or furnace is constructed 
in such manner as to consume as far as practicaldo (n), having 
regard to the nature of the manufacture or trade, all smoke arising 
therefrom, and that such fireplace or furnace has been carefully 
attended to by the person having charge thereof (h). 

Tlie rpieslion of the elliciency of tlie construction, or of any 
alteration, of tlie fireplace or fuiunce is one of fact for tlie 
justices (< ), 

917. Any cliiinney {</), not lining a chimney of a ])rivaie dwelling- 
house (c), sending forth black smoke in such quantity as to be a 
nuisance is eapalde of being dealt with summarily (/) under 
statutory provisions (//), and in such case the ofleuce is completed 


(({) Town Tulu'o AlI, 1S4T (10 AIM Jut. S5)), s. ol. 

(?) For ])roooc*(ll]lg^ lor siiimimrv abatciiHMil, ]>p. .'iUo, posf 

(s) Soo Cooper V II f'o//ry (l.SOT), I*. R 2 Fvch. SS, u caRo undor the Towns 
hnprovoniont ('laiM'.s A<'t, 1.S17 (lO A 11 Viet. c. .‘11), s. lOS (soo note (^), in fra, 
aiul n()te(y‘), p. ."> 40 , />as/)^ which deculod that tho w^ords “as fjn as possiblo,” 
used lu a local Act incoi]>oiatmg it, meant jls far as was possible consislent 
with carrying on tho trade iii winch the fnniaco was oiu])lo}cd. 

[t) Pulilui Heath Act, l-sTo (oS .‘19 Yici. c. ,y'>\ a. 91 ( 7 ); Public Health 
(Tioiidoii) Act, 1H91 (.)4 & ih) Vict c. 70), s. 21. Similar provisions inijiosiiig 
penalties for infnngeuicut are found in tho Towns lmpro\oinent (4auaoa A( t, 
JtS47 (10 & 11 Vict. c. oi;, s. Kis, which is not incorjiorated with tho Pulilic 
Health Act, 1875 (.‘18 & Ii9 Yict. c. .55), but is c<miinoijly incorjioratcd with 
private or local Ack. 

[a] See note* (v), 

(ft) Public Health Act, 1S7.5 (.‘IS A .19 Yict. c. 55), s. 91 ; Ihihlic Health (London) 
Act, 1891 ( 4 H & 55 Vict. c. 7(>), s, 21 . 

({') Hiijffins V. Kprfliwich I'mon ifnaniwns (1870), .‘M tf. P. SOO 

(d) The funnel of a steamhoat i.s a chimney {Totiqh v HopUnhs, [1901J 1 K. B 
804; sec also Walker v. Emn^ (18.59), 2 E. & E. .‘3.50), As to the iion-ajiplic- 
abifity of tlie provisions as to smoke of a local Act to vessels trading direct with 
foreign ports, see Marauhu/ v. Moss StemmJnp Co., Ltd. (1910), 102 L. T. S87. 

(e) 'rhe toiiii “ private dwa'lling-house ” is strictly interjiroted. It has betm 
held not to include a West End London Elub, consisting of 750 members, 
with tJio usual accommodation for meinhors, and a stuff of s(‘rvants resident 
ou tho premises (il/c Yu ir v. lUihr, [1901] 1 K. 13. 208); nor a large building 
consisting of residential flats {Qneen Ame IteHideniial Mansions and Hotel Co. v. 
Westminster Citij t/oM/iciV (1901), 40 Sol. Jo. 70). 

(/) See pp, 505, 500, post. 

(</) Public Health Act, 187 .j (138 & 09 Vict. t;. 55), s. 91 (7) ; Public Health 
(London) Act, 1891 (54 A 55 Vict. c. 70), s, 24. • 
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by the emission of the smoke without considering the construction 
of the furnace {h). 

" 918 . The above-mentioned provisions cannot be enforced in such 
a way as to interfere with or to obstruct the efficient working of 
mines (i), or the processes of the smelting of ores and minerals (/o, 
or the calcining, puddling, and rolling of iron and other metals, 
or the conversion of pig iron into Wrought iron (Z). The owner of 
a coal mine is thus protected if, but only if, he can show that the 
smoke nuisance could not be prevented wdtliout interference with 
the ellicieiit working of the mine (///). But the saving provision («) 
does not relieve the owners of mines or of the processes named 
from liability for a pulilic nuisance in a suit brought by the 
Attorney-General for its abatement (o), nor from their common law 
liability to a person whose property is affected by it (p). 

919 . Power is given to local authorities, or any of their officers' 
to enter into any premises for the purpose of onlorcing the pro- 
visions of any statute in force in the district requiring the con- 
sumption by fireplaces and furnaces of their own smoke. The entry 
may be made at any time between 9 a.m. and 6 p.m., or, in the case 
of a nuisance arising in respect of any business, at any hour when 
such business is in progress or is usually carried on (q), 

920 . The question of nuisance or no nuisance is one of fact(?-). 
and the justices are entitled to have regard to the circumstances of 
the cas(\ including the nature of the district and the nature of the 
industries carried on there. It is not necessary to prove annoy- 
ance to any particular person, or injury to any particular property, 
in order to secure a conviction (r), nor is it necessary to prove 
tliat the smoke is sufficient to be injurious to health if it is 
sufficient to cause annoyance or discomfort {s). 

921 . Under the Public Health Act, 1875 (i), the master is liable 
for the nuisance caused by his servant, even though the furnaces 


(/<) HVf/.YS V. Kuiq (1SS5), 49 J. r. 709; soo Ex pai'te SchoJiel<i, [1891] 2Q. B. 
'128, 0. A. 

(i) The qin*stioii of what is a iriiue within this provision is a question of fact 
for the justices {R. v Duus/ord (183o), 2 Ad. & El. 5(38). 

(h) Tlie corrospomliiif^ provision of the repealed Nuisances Removal Act for 
England, 1855 (18 & 19 Vic.t. c 121), s. 44, was held to prevent the aj)plicatiou 
of that Act to mainifacturers of the produce of ores and minerals, so that 
justices had no power to order the abatement of a smoke niiisjpce arising from 
a bichrome manufactory (Norris v. liarnfs (1872), L. R. 7 Q. li. 557). 

(1) Public Health Act, 1875 (58 & 59 Yiot. c. 65), s. 534 ; and see title Mines, 
MineraIjS, and Quarries, Vol. XX., p, 593. As to the genersil effect of this 
provision, see Re Dmiley Corporation (18S1), 8 Q. B. D. 8(3, 95, 90, 0. A. 

(w) Patterson v. Chamber Colliery Co, (1892), 56 J. P. 200. 

(w) Public Health Act, 1875 (38 & 39 Viot. o. 65), s. 554 ; see the text, supra, 

(o) As to proceedings in whitli the Attorney -General is a necessary party, see 
p. 652, post, 

(p) V. Logan, [1891] 2 Q. B. 100. 

(q) Public Health Act, 1875 (38 & 59 Viet. c. 65), s. 102. ’ 

(r) South London Electric Supply Corporation v. Pernn, [1901] 2 K. B. 180. 

(s) GasMl V. Bayhy (1874), 38 J. P. 805. 

1$) 58 & 39 Yict. c. 55. 
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Sbot. 13. 
Smoke. 
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*’ Nuiai^i^K. 

k 

are properly constructed, and the owners have exercised reason- 
able and proper supervision over the persons in charge of the 
furnaces, and the nuisance has arisen through the neglect o^ 
stokers and not of the owners or their responsible foreman (a). 

922. Each daily emission of black smoke constitutes a separate 
offence, and separate summonses may be issued simultaneously in 
respect of breaches of the statute on separate days, and separate 
costs on each summons may be awarded (h). 

923. When a person is charged with allowing black smoke to 
issue from certain chimneys on his premises so as to constitute a 
nuisance, and this is shown to liave been caused by his act or 
default, the fact that there are several chimneys together, each used 
for a separate purpose, does not invalidate tlie summons because 
it is not shown from which of the chiiunejs the smoke issued. 
The justices must bear the evidence and make their order as to one 
or more of the chimneys (<•). 

924. When giving notice to abate (d) a smoke nuisance, it is not 
necessary to specify what works and things are to be done for the 
purpose of abatement (c). 

(ii.) Other Htaiutory Procibhm. 

925. In London, the furnaces employed in the working of 
engines by steam and in buildings used for the pui’pose of trade 
or manufacture must be constructed so as to consume or bum 
the smoke arising from such furnaces. Penalties are imposed 
on owners or occupiers of the premises or their foremen, or other 
persons employed by such owners or occupiers, who use furnaces 
not so constructed, or negligently use any furnace so that the 
smoke is not consumed effectually, or carry on any trade or business 
occasioning noxious or offensive eflBuvia or other annoyance without 
using the best practicable means for preventing or counteracting 
the effluvia or annoj\ance. 

Penalties are also imposed upon Ibe owner or master of a steam 
vessel on the Thames, either above London Bridge or plying to and 
fro between London Bridge and any place on the river westward 
of the Nore light, if the engine or furnace of the v(‘ssel is not 


(а) Niveu v. Gnavea (1890), M J. P. 648; see UarncA v. Ahoyd (1872), L. 11. 

7 (L B. 474 ; compare Chtshuhn y, Doulton 22 Q. B. JD. 78d; Willan'k 

V. HaraU (1868), 32 J. P. 566 In these cases uu element of the statutoiy 
offence was the “negligent” nscr of a furnace, so that where nogligenco on 
the part of the owner and his foreman was negatived or not alleged, it was 
held that the master was not responsible, hut that the stoker whose negligence 
I'jiused the nuisance was alone liable to the penalty; see title Mastkk 
{^KRVANT, Vol. XX., pp. 268 ei sty, 

(б) R. V. IVaterhome (1872), L. R. T Q. B. 645. 

(c) iarnes v. Norris (1876), 41 J. P. 160. 

((^) See pp. 648, 56G, imi. 

(e) Millard v. Waatallf [1898J 1 Q. B, 342 ; Cndral London Ftiiil, Oo, "V* 
Bamviersmith Metropolitan i'ovHcil (1904), 68 J. P. 217. 
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constructed effectually to consume its own smoke, or, being so 8 «jt. IS, 
constructed, is wilfully or negligently used so as not to do so (/). Smoke. 

Sub-Sect. 3. — On Railways. 

926 . Every locomotive stotim engine used on a railway mast be Liability 
constructed on the principle of consuming, and so as to consume, . 
its own smoke (g ) ; and in the event of proceedings being taken on 
account of an engine not consuming its own smoke, a penalty of 
Jt5 for every day during which the engine is used on the rail- 

f toy may be imposed, if the justices find that the engine is not 
b constructed as re(j[uired (/?-), or if, being so constructed, it has 
failed to consume its own smoke, as far as practicable (i), at tlio 
time charged in the complaint, either through the default of the 
company or of any servant in the emjdoymont of the company (/.). 

927 . It is a question of fact for the justices to decide v;hether Nuisances 
in the circumstances the engine has consumed its own smoke ‘U^erttionof 
as far as practicable. Wliere, in a properly constructed engine, 
smoky coal only is used and black smoke is emitted for more 
than three minutes, it may be tliat, in the absence of any explana- 
tion by the company, there is sufficient evidence to justify a 
conviction (I ) ; but where defective construction and negligent 
management of the engine are negatived, and dark smoke is 
emitted for a short time on two occasions in the course of about an 
hour, the coal used being a bituminous hut a good hard steam 
coal, a refusal to convict may be justified, even though, if other 
coal twice as costly had been used, there would have been less 
smoke (m). 

( /) Public lloulth (Loiubm) Act, 1891 (M & oft Viet. c. 78), s. 23 (1), (2), (3). 

The words “consume or burn Iho smoke’’ do not mean that all (no smoko 
must be consumed. The court may remit any fine if of oidnion that the 
furnace has been so constructed as to cousuino as far as possible, consistently 
witli the carrying on of the trade {(’oojkt v. JVuol/ry (1867), L. It. 2 Exch. 

8 ; see note (s), p. 542, ante), all the smoke arising from it, and the owner or 
occupier has caiofully attended to the same, and has c}ius«*d the smoko to bo 
consumed as far us possible (Public Health (Loudon) Act, 18iU (54 & 55 Vict. 
c. 76), s. 23 (4) ). No proceedings under ihuL, a. 23, can be taken ox''.ept under 
the direction of a sanitary authouty [ibuL, s. 23 (5) ). Powers of entry are 
given (iAk/., s. 23(6) ; and see thid, h.s. 10, 115, 116; and pp 572, 573, post). In 
the port of London the jiort sanitary authority takes j)roc(*edijigs (Ihililic Hoaltli 
(Loudon) Act, 1891 (54 & 55 Viet. c. 76), s. 21 (7); see title METiiOTOiirs, 

Vol. XX., p. 411); see ira//rcr v, Ermin (1859), 2 E. & E. 356 ; and as to the 
general liability of owners or masters of vessels, see title SiiipiuxGeAND Navi- 
gation. As to the obligation imjioaed on water companies, to construct their 
furnaces etc. ou the most effectual principle for consuming their own smoke, 

BOO title Wateii SurvLY 

(y) Eailways ClaiLsos 1 Consolidation A<;t, 1815 (8 & 9 Vict c. 20), s. 114. 

(h) Jhid, 

(i) See note (/), supra, and note (/»), p. 642, aufe. 

(/c) Regulation of Railways Act, 1868 (31 & 32 Vict. c. 119), s. 19, bringing 
this offence within the Railways Clauses Consolidation Act, 1845 (8 Vict. c. 20), 
s. 114. As to railway companioB generally, see title Railways AND Canals. 

As to light railways, see title Tjiamways and Light Railways. 

(/) South Eaikrn ami (Viafkam Rail. Co. v. Ijoudon County Gounctl (f[K)I), 65 
J. i'. 568. 

*(m) London Cou^dy Council v, Great Eastern Uailway, 2 K. P. 312, 

U.h.— ‘XNI. . T 
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Sttb-Segt. 4.— On Hi^hmye. 

(i.) Heavy Locomotives. 

928. Every locomotive (h), other than a light locomotive (o), 
used on a highway must he constructed on the principle of con- 
suming its own smoko ; and any person using a locomotive not 
so constructed, or not consuming, so far as practicable (jO, its own 
smoko, is liable to a fine of for every day during which the 
locomotive is so used on the highway ((/). The burden of proof 
is discharged by the prosecutor when he has proved that blaclf 
smoke has issued ; and it then rests on the defendant to negatiiy-’ 
that evidence by showing that the engine did consume its owii 
smoke as far as practicable (r). To establish the commission of 
the offence it is not necessary to show that the engine was on the 
highway for an entire day(x). 

The above provision (i) does not apply to a heavy motor vehicle 
constructed to consume its own smoke, where the smoke nuisance 
alleged is due to the driver negligently lubricating his machine so 
as to cause the emission of visible vapour (w). 

(ii.) Lhjht Locomotives. 

929. A light locomotive is a vehicle, propelled by mechanical 
powder, under five tons (r) in w’eight unladen, not used for the 
)>urposo of drawing more than one vehicle (such vehicle witli 
its locomotive not exceeding in weight unladen six and a half 
tons(r)), and so constructed that no smoke or visible vapour is 
emitted therefrom except from any temporary or accidental caus(‘ {n\ 
The failure of the last requirement brings the locomotive within 
the provisions above stated relating to heavy locomotives (j;). 

Sect. I'f.'—Trafc/’s and Watencayti, 

930. Any unlawful interference with the rights of the })uhlic or 
of owners of land in connection with water and waterways may he 
a nuisance (y). 

(n) That is, any locoiiiotjvo propelled by steam or by other tlmii aiiimnl power 
(Hif'hways and Loconiotives (Amendment) Act, 1878 (41 & Virt. c. 77), s. 88). 

(o) See the text, tn/ra. liijrht locomotives are (excepted from the u})ovg pro- 
vision by the Locomotives on Highways A(‘t, 1898 (69 & 80 Vict. c. 38), s. I (1) 
and Schedule. 

( p) Ah to the meaning of those words, see note ('j), j). 641i, avfe ; s(*e also 
London County Council v. Great Kastern liadwaii, [ltK)8] 2 K. B. 312. 

((/) Highways and LocomotiveK (Amendment) Act, 1878 (41 & 42 Vict. c. 77), 

B. 30, as jimended by the Statute Law Eevision Acts, 1894 (67 & 68 Vict. c. 68), 
and 1898 ffil & 62 Vict. c. 22). 

(r) Ihtt Rivers V*. Gtasse (1891), 66 J. V, 683. 

(s) See Smith v. Stokes (1883), 4 B. & S. 84, decided under the Highway Act, 
1835 (6 & 6 Will. 4, c. 50), s. 70. 

(/-) See note (y), aujira. 

(//) R. V. lit/hrahamf Ex parte lUnacliffe (1907), 71 J. P. 338; Star Ommhus 
Co. (London\ Ltd. v. I'agg (1907), 71 J. P. 362, Ah to motor traffic generally, 
see title Stkbet and Akiual TitAFwc. 

(v) Increased from three to five tons and four to six and a half tons respec- 
tively by the Heavy Motor <’ar Order, 1904, Art. III., made under powers 
conferred by the Motor Oar Aot, 1903 (3 Ldw. 7, c. 38), s, 12 (1). 

e ) Locomotives on Highways Act, 1896 (69 & 60 Vict. c. 36), s. 1 (1). 

See the text, supra. 

r^e titles County Courts, Vol VITL, pp. 680 et seg . ; Easements Ar»u 
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Part III.— ITkueihesj 

Part III. — Remedies. 

Sect. 1. — In QeneraL 

931. There are four classes of remedies for nuisance, namely • 
abatement without recourse to legal proceedings ; civil proceedings 
for damages or injunction ; summary proceedings for penalties or 
abatement ; and criminal proceedings by indictment {z). 

Sect. 2 . — AhatcmniL 
Sub-Sect. 1. — Jiy Private Persons, 

(i.) Where thv Jliyht Ph ists. 

932. By al)atenient is meant the summary removal or remedy 
of a nuisance by the party injured without having recourse to legal 
proceedings. It is not a remedy which the law favours, and is not 
usually advisabltj (a), and its extircise destroys any right of action in 
respect of the nuisance {])). The right certainly exists when tho 
nuisance is caused l)y an act of commission (c). 

933. Whore the nuisance arises merely from omission on the 
part of tho offender, it is not clear whether it admits of abate- 
ment (rf), except in tho case of the cutting of boughs overhanging 
the public highway or private pro])erty, when abatement is clearly 
lawful (c). It would seem that tlie term “ abatement ” is hardly 
the proper expn'-ssion for an act which supplies the omitted 
duty(/), 

934. If the nuisance is a public one, a private individual cannot 
of his own authority abate it, unless it does him some special 
injury over and above tluit suftered by tbe rest of the juiblic (//). 


PllOEITS A PuENDllE, Tol XT., pp. JilO et setj. , FlSUElUER, Vol. XIV., PJ). 689, 
619, 628 , Mines, Mi>eiiat,s, ani> Quarries, Vol. XX., ]>. 692 ; Sumtino and 
Navigation; Waters and Wajek courses. 

(a) As to iibatemeiit, see the text, infra , as to civil jn'oceodiags, scepp, 660 ft 
seq., post , as to summary proceedings, soo pp. 666 d scq , qmt ; as to crimuial 
proci'ediiigs by indictmont, see p. 674, post. 

(a) Lonsdale [Pari) v. Nelsort (182;j), 2 11. & 0, ,‘302, per T3kst, J., at p. 312; 
Cam}>bdl Ihuujs v, Lloyd^ [1901] 2 Ch. 618, C. A., per Collins, L.J., at p. 524. 

(b) Jtaten's Case (1610), 9 Co. Eep. 63 b. 

(c) Penrvddock's Case (1598), 5 Co. Hep. 100 b; tfames y. Hayward (1630), 
Cro- Car. 184; R. y. Rosewell (1699), 2 Salk. 469 ; JUnkes v. Townshid (1801), 2 
Smith, K. 13. 9; Lonsdale [Earl) y. Nelson, supra, Entdiffe \*. Howerby Iltyhways 
Surveyors (1869), 1 L. T. 7. 

(rf) Soe Lonsdale {Earl) v. Nelson, supra^ at p. 311 ; Cam})bell Darya v. Lloyd, 
supra, and soe the duium of Best, J., in Lonsdale [Earl) v. Ndson, supra, 
commented on in Lemmon v. Webb, [1895] A. C, 1, 9. 

(e) Lemmon v. Wehh, supra, sco ^fo7'r^ce v. Baker (1610), 3 Bulst. 196; 
Lonsdale (Earl) v. Nelson, siqyra ; and soe tide Aork’ULTURe, Vol. I. p. 296. 

(/) CamjMl Ihivys v. Lloyd, supra, 

(y) Colohestcr Corporatiou y. Brooke (1845), 7 Q. B.t339 ; DiiMs y. Petley (1860), 
15 Q. B. 276 ; Bateman v. Black (1862), 18 Q. B. 870. Previous aiAthorities 
stated that anyone might abate a public nuisance (James v. Hayward, 
eupra ; B . y. Wilcx)x (1690), 2 Salk. 468). A general pardon after con- 
vetiou only discharges the penalty and not an order for abatement. The latter 
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fiBCT. t 935. The injured party need not wait until he has suffered actual 
Abatement, injury before exercising his power of abatement (/?), but he cannot 
Pow^ justify the removal of the scaffolding or foundations of a building on 

abatement, the ground that when finished it may constitute a nuisance by 

blocking his ancient lights (i). 

When notice 936. It has been established that no notice is necessary before 
necessary, abating a nuisance which consists of overhanging boughs, when they 
can be lopped by the person aggrieved from his own property 
and without enti’y on his neighbour’s land (^:). There is also 
authority for saying that, without notice, a nuisance may be abated 
on the land of another in cases of emergency, and in order to pro- 
tect life or property (/). It has further been held that abatonient 
without notice may be justified, although involving entry on the 
land of another, where he is the original wrongdoer bringing into 
existence the nuisance and, possibly, where the nuisance arises 
from a default in the performance of some legal duty imposed upon 
the wrongdoer (w). The trend of later judicial opinion, however, 
has been to require notice in all cases, except those of emergency, 
when the abatement involves entry on the land of another (o). On 
the authorities, notice is certainly necessary where the person 
complained of is not the original wrongdoer but continues a 
nuisance (p), and, so far as abatement is available at all, in all 
cases, except those of emergency, where the nuisance arises from 
omissions ( 17 ), and where the premises affected are at the time 
inhabited (?•)• 

Who may 937. The right of abatement exists in any person whose rights 
abat«, whose property are damnified by the nuisance, including a 

lessee (s). 


is not the piiiiishincnt of tho party, but the ronioval of a public grievance {R. v. 
Wtlrox (1G90), 2 Salk. 158). 

{h) Pnirnddoch'a Case (1598), .5 Oo. Kep 100 b. 

(i) Morrue v. Bah*‘r (1610), Uiilst. 196; S. snh nom. Noma y, Bahit 
(1616), 1 lloll. Rep. m. 

{/c) Lemmon v. Wehhj [1894] 3 Oh. 1 , 0. A, ; affirmed, [1895] A. 0, 1 ; seo 
titles Agriculture, Vol. 1., p. 296 ; Easements and Trofits a Ekendre, 
Vol. XL, p. 331. 

(/) Jones V. Williams (1843), 11 M. W. 176 ; accepted to this extent by the 
C’ourt of Appeal and the House of Lords in Lemmon v. Wthh^ supra ; see also 
Lonsdale (Earl) v. Nelson (1823), 2 II & 0. 302, jter Best, J., at p. 312. 

(m) Fenrudilifck's CasSf supra; Winsmorey. (rreenhauk (1745), Willes, 577, 583 ; 
Lonsdale (Earl) y. Nelao7i, supra, per Best, J., at pp. 311, 312 ; Jones v. WiUiama, 
supra (where this seemed to be treated as boyoiid doubt). 

(71) Jones V. Wdhams, supra. 

( 0 ) See the jud«:ment8 in Lemmon v. Webh^ supra, both in the Court of Appeal 
find the IJouse of Lords ; and seo title Easements and Profits A Prendre, 
Vol. XL, p. 33 i. 

f p) Penruddoch's Case, supra, and tho cases cited in notes (1), (m), supra. 

( 9 ) Ihid. 

(r) Perry v. t^iizho^ve (1846), 8 Q. B 757 ; Davies v. WilUama (1851), 16 Q. B. 
546 ; Jmea v. Jones (1862), 1 H. & 0. 1 ; and see title Easements and Profits 
A Pbenbre, Vol. XT., p- 296. 

(«) Penruddoek'a Case, supra. As to tho right of a commoner to abate a 
nuisaiico on a common, see title Commons and Hiohts of Common, Vol. IV., 
pp. 515, 516. 
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(ii.) ErUyit of the Riyht. 

& 38 . In abating a publio nuisance, a private individual can only 

• interfere with it so far as it causes special injury to him, and so 
far as may be necessary to enable him to exercise his public rights, 
and he is not justified in doing damage to the property of tlie 
person creating the nuisance if he is able to exercise his rights vith 
reasonable convenience and without doing such damage (/). 

939. In the case of a private nuisance, the person injured by it 
may justify its abatement and the entry on his neighbour’s land 
for that purpose (a), provided that the abatement is not ellected 
in circumstances specially calculated to lead to a breach of the 
peace (/>); that no more than the offending portion is removed (r); 
that no unnecessary damage is done (</) ; that, where there are 
two w^ays of abating the nuisance, the less mischievous is followed, 
unless it W’ould inflict some wrong on an innocent third party or 
the public (c) ; and that previous notice is given when necessary (/), 
In the case of a nuisance arising merely from omission, even if the 
remedy by abatement exists, it will not justify the onlvy on private 
lands to effect the purpose (#/). 

Suh-Sect. 2. — Ry Local Ajitliorilm. 

940. So far as their own property is concerned, local authorities 
have the same right to abate nuisances in respect of it and its 
enjoyment as is possessed by private individuals. 

Such local authorities as possess or succeed to the duties and 
powers of highway surveyors (//) have at common law the right to 
abate nuisances on the highway without taldng legal proceedings, 
but they do so at their own risk (/). A similar power of abatement 

(/l) James v. Hayward (IGUOl, Oro. Oar. 184; Colchester Corporaium v. RrooJce 
(184/)), 7 Q. B. 330 ; Jhmcsv, (lS/)0), 15 Q. R 2TG; Ilateinan v. Rlark 

(1852), 18 Q. B. STO ; A*, v. nu'hnuml Justices (18G0), 24 J. 1\ ■122; Ikiyshau} 
V. Buxton Local Board of Health (1875), 1 Ch. J). 220, 221. lii fAxlte v. 
Arnold (1007), 2 Salk. 4 jS, it was said that tho abatoinont iieod not be elfectcd 
III an orderly mauiior and with as little hurt as possible ; but there is no other 
'jase in which such a view is taken. 

(a) Ftadrs v. Townsnid (1804), 2 Smith, K. B. 0; I Hawk. 1'. C. c. 75, 
8. 12, and cases cited in notes (/), (w), p. 548, ajite, 

(It) Perry v. Fitzhowe (1816), 8 Q. B. 757 (abatement li(dd not justified while 
the plaintiff «ind his family were in the house during its domolitioii) ; com- 
mented on in Bnrhnyw. Re/td (1850), 11 Q. I). 904; and see, tontra^ Davies v, 
Williams (1851), IG U. B. 54G, tho difference being that in this last case notice 
had been previously given and the occupier refused to remove the offending 
structure, • 

(c) Cooper v. Marshall (1757), I Burr, 259 ; Greendade v. Halliday (1830), 6 
Bing. 379 (where the defendant was held not to be justified in removing a board 
which the plaintiff had fastened to stakes to form a means for crossing a stream, 
although the defendant might have justified the removal of tho stakes onlv). 

(d) Colchester Ciyrporation v. Brooke ^ supra; Perry v. Fitzhowe^ supra; Dimes 
V. Petky (1850), 15 Q. B. 276 ; R. v. Richmond Jmiicts (18G0), 24 J. P. 422. 

(fi) Roberts V. Rose (1865), L. E. 1 Exch. 82, Ex. Ch. 

if) See p. 648, ante. 

iff) to erect a permanent bridge in place of one which tho person liable 
has neglected to repair [Campbell Davys v. Lloyd, [1901] 2 Ch. 618, 0. A.). 

See title Highways, Streets, and Bridges, Yol. XH., p. 25, note (5). 

• (•) Reynolds v. Prestetgn Urban District Council, [1890] 1 Q. B. 604; Harris 
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IS possessed by any authority which represents the public in 
the matter affected by the nuisance. 

Power is given by statute to various local authorities to abate 
nuisances (j). 

941. So far as the exercise of the common law right of 
abatement is concerned, local authorities are governed by the 
same principles as those which regulate abatement by private 
individuals (/:). 

The statutes which confer a right of abatement in special 
circumstances sometimes impose restrictions upon its exercise by 
defining the period when it may be exercised, as in the case of 
lo])ping trees overhanging a highway (/), or by requiring previous 
notice from the authority, and in some cases imposing the condition 
of previous default in obeying an order of a justice or justices (m). 

Sect, "d.— Civil Proceedings. 

Sub-Sect. I —In GfiieraL 

942. Civil proceedings to restrain the commission or continuation 
of acts constituting a nuisance, or to recover damages, whether 
brought by or in the name of the Attorney-General or by a private 
individual or local body, take the form of an action in the Chancery 
Division or the King’s Bench Division of the High Court; or, 
where the damages claimed do not exceed i!100, in the county 
court («)• 

Sub-Sect. 2.— Parties, 

(i.) 117/0 Tnatf Nf/e. 

(u) heversionera. 

943. In order to give a right of action in respect of a nuisance 
to an owner of property, as a reversioner, the injury complained of 
must be such that from its permanent character or otherwise it is 
necessarily prejudicial to the reversion (o), that is to say, it must 
be sometliing which will continue to the time when the reversion 
will come into possession, or something which operates as a denial 


V. North arnptoiishire County Coimnl (1H97), 61 J. P. 599; Keane v. Pn/nohJ 
(1853), 2 E. & B. 748, per Lord Campbell, C.J. ; Turner v. Ihuywood Highway 
/loard (i870),Jj. E. 9 Eq, 418; iMtll v. Hawker L. E. 10 Exch. 92, Ex. Ch. , 
Poyshaw v. LUuton Loral Hoard of Health (1875), 1 Ch. I). 220, 224; Louth 
JJieirivt Couilrd y. West (1896), 65 Jj. J. (a B ) 635. 

(y) As to uuisancJiBR in respect of highways, see title Highways, Streets, 
AND Bridges, Vol. XVI., pp. 161 rt seq.; in respect of animals, wee p. 613, 
ante , in respect of public nealth, .^ee pp. 635, 537, ante; and see title Public 
Health and Local Administration. 

i k) See p. 547, ante, 

1) See title Highways, Streets, and Bridges, Vol. XVI ,pp, 113, 166. 
m) See p, 572, post. 

n) Soe titles County Courts, Vol. VIII., p. 428 ; Injunction, Vol. XVII., 
p. 199; pRAi’TiOE AND PROCEDURE. As to whether an action iw excluded 
where a statutory remedy is given, eee titles Action, Vol. I, p. 8 ; Tort. 

(o) Jayson y. Peaked (1813), 1 M. & S. 234. ** Pennanent” means tliat which 
will continue indefinitely until sfunething is done to remove it ( Jmea v. Llanrwti 
Urban IHstrici Council, 1 Ch, 393, per Parkee, J., at p.’ 404). 
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of right of the revemoner (a). The question whether there is 
damage to the reversion is a question of fact (b). 

(b) Oca/p trrs and Persona in J Possession. 

944. A person who is in lawful occupation of premises is 
entitled to be protected against any interference with his rights as 
Bucli occupier (c). ^I’hns, the occupation of oyster-beds within the 
limits of a several fisliery gives the occupier a riglit of action 
against third persons who pollute the beds (d), but the mere 


(a) Manfair Property v. [1894] 1 Ch. o08; J/s/fm v. (18132), 

9 Biiifi;. o ; and see the oases cited wjra A reversioner has, therefore, been hold 
to have a li^ht of aclion when hia projjcrty was injured by vibration {Sheif'er v. 
(\iy of Lomloit Kledrir J.njhtwif Co ^MeiLrs Jirnneiy fb. v. City vf London Ehdrtc 
Ijiijhtiny Co., [1895] 1 Ch. 2S7, C. A. ; (Udn'dl v. St. Pancrus Bmtotyh Covncil, 
[1904] I Gh. 707); or hia trees damaged by smoke or fumes {Walter v. Selje 
(1851), 4 De <j. & Sin. .'J15) ; nr his buildings iilTecled l)y damp fioin an artificial 
mound (/fm/fT v. Smllard (1870), 2 Gh. 1). 692); or the ancient lights ot his 
promises obstructed liy the election of a, permanent stiucture [f/esarr v. (hfford 
(1 767), 4 Hurr. 2141 ; If lUon v. Toinieud (1860), 1 JJrew. & *Sin. 821 ; Mdrayolilau 
Assoviation v. Peteh (1858), 5 B (n. s.) 504 ; Shadwell v. llitUlnnsou (1829), 
;3 ( ’ & P 615), and in such a case tlio icversioner may bring anofhei action for 
damages 111 respect of a further period of continuance {Hhuihidf v. Ilnitinnson 
(1880), 4 P. 3313) ; or a, right of way belonging to him has been obstructed 
bv a permanent stiucture (power v. Jhll (1835), 1 8cott, 526 ; see Bell v. 
Midland Pail Co. (1861), 10 G. B. (n. s.) 287), or by locking a gate across it 
under such circumstances as to amount to a denial of his right (Kvlydl v. Moor 
(1850), 9 (\ B. 364) ; or whore damage has been done by the destruction of trees 
owing to flooding {Pedxny field y Onslow (1685), 3 Lev. 209 ; compaio Jlajter v. 
Taylor (1832), 4 B ^ Ad. 72) ; see also dones v Llamwst Urban Dtsfnd Conned, 
[1911] 1 Gh. 393, 404. On the other hand, it has been held that a rove*r' 
sinner has no light of action for nuisances caused by noise or smoke 
affecting the comfort of tenants, even to the extent of compelling Ihimi to leave, 
since such nuisances may cease at any moment [i.^ooper v. (hahtne (1881), 19 
(’h. 1). 193; afliiiiied (1882), 20 Gh. I). 589, C. A. ; Jones v. tJiappcU (1875), 
L. B. 20 Fj<]. 539, House Property and Investment Co. y. JJ. ]*. Horse Xad. Co. 
(1885), 29 Gh. I). 190; Simpson v. Savaye (1856), 1 0. B. (N. s.) 347 ; Mumford 
V. Or/ord. Worcester and Wolverhampton Putl Co. (1856), 1 H. & N. 34; Proder 
y. Satllaul, supra) ; for an entry on land in possession of a tenant in oxeicise of 
an alleged right of way {Baxter v, (1832), 4 B. & Ad, 72; and see 

Pamper y. Bassett, [1901] 2 (^h. 350; compare Kvh/dl v. Moor, supra), because 
such entry would not be evidence against the reversioner [Power y. Hill, supra, 
at p 528) ; for obstruction of his tenant’s access to premiises [Dobson y. 
Plavkmore (1847), 9 (A. B. 991 ; Mott v. Shoolbred (1875), L. K. 20 E({. 22) ; for 
damage done by flooding w'hcre ilie damage was not such as would last to the 
end of the term [Pud y. Victoria (iraring D^ick Co. and London and St. Katharine 
Do('k Co. (1887), 36 Gh. D 113, G. A.) ; for neglect to repair a road over which 
there was a right of way [Uopwoody. Sdwfietd (1837), 2 Mood. & Er34) ; for the 
wrongful laising of a wall and the placing of timber thcnoon overhanging a 
yard, the alleged injury being the loss of the user of the original wall and the 
discharge of rain-water into the yard [Jackson y. Prsked (1813), 1 M. & S. 234). 

[h) Tucker y. Newman [\m^), 11 Ad. & EL 40; Youny v. Spencer (1829), 10 
B. & C. 145 ; Jones v. Ltanrwst Urban District Conned, supra, at p. 404. 

(c) Aldred's Case (1610), 9 Go. Bop. 57 b. As to the right of an undwcharged 
bankrupt in possession to sue without joining the trustee, see Semple v. Ijondim 
and Birmingham Bad. Co. (1838), 9 Sim. 209, As to the general position of 
licensees, see titles Easements ano Pkoetts a I'kbndke, VoL Xt., p. 340 ; 
Landloud and Tenant, VoL XVllL, pp. 337 et seq. , Mines, Minerals, and 
Quarries, YoL XX^, pp. 567 et scg. ; Real Propeuit and Chattels Beal ; 
Trespass. 

, (d) poster v, Warhhngton Urban Council^ [IB06] 1 K, B. 648, C, A. ; m 


651 

Sect: 2. 

Civil Pro- 
ceedings. 

Occupiers. 



S62 

8eot. 8. 
CivQ Pro- 
ceedings. 


Tenants. 


PoRBCssory 

title. 


Jn rase of 

public 

nuisances. 


NtJISAKCE. 

depositing of oysters where the public have a right of fishing does 
not suffice to give the occupier a right of action («?). 

Occupation of pasturage under demise from a local authority 
which had no power to demise it does not give sufficient occupation 
upon which to base an action (/) ; neither has the wife of a tenant of 
premises such occupation (g). A tenant under a building agreement 
who, under and for the purpose of that agreement, has a right of 
entry on the foreshore cannot maintain an action against a person 
for taking shingle or placing bathing tents thereon (//), but a 
contractor who was damnified hy interforonco with a dam which he 
had made Avith the consent of the owner of the soil has been held 
to have siifliciciit possession to give him a right of action (♦). 

946. A tenant is none the less entitled to be protected from a 
nuisance because he is only a yearly (k) or weekly (1) tenant, but 
the fact that his term is a short one may he a circumstance to be 
considered when an injunction is claimed (a/), and the injunction 
may be limited to the continuance of his tenancy (n), 

946. A possessory title may suffice to enable a person to 
maintain an action, as where a corporation was found, without 
deciding its riglit as against the (h’OAvn, to be in possession of a 
foreshore upon w'hich tlie defendant was causing a nuisance, and 
an injunction w’as granted (o). 

(ii.) WliHi the Aitormy^tfemra} is a Kccesiaty Parly. 

947. Subject to certain exceptions (p), all civil proceedings 
brought in respect of public nuisances must be brought Avith the 
sanction and in the name of the Attorney- General (a). This rule 
applies whether it is an individual or the local authority Avho seeks to 
proceed. Where there is an excessive exorcise of statutory pow ers (/>) 


Pvh'hester Corporation v. Itiwhe (1845), 7 (i. 1>. Saa ; title P'lsiiiiKilis, Vol. XIV., 
p 589. As to tho joinder of several occupiers in respect of a discomfort wliuh 
W'^ould be a niusance to each of them, see Ihuhon Maihhsm (1841), 111 Sim. 
418 (where it was held that they could not sue togetber). 

(c) Truro Corporation v. Roire^ [1902] 2 K. E. 709, (\ A. ; see title FisiTEiilE.s, 
Vol. XIV,, ])p. 575, 620, note (^). 

(/) Cortrduh v. Charlton (I878h 4 (i. 11. J). 104, C. A. 

{(j) Malone v. Lasleif, [1907] 2 K. Jl. 141, C. A. 

(h) Laird v. 7>Viy.7s‘(188l), 19 Ch. J). 22, C. A. 

(t) Dyson V. Coliick (1822), o 11. & Aid. 000. 

(/i) Indthahl v. RimnsoUf Jnrhhald v. liarnnyion (1869), 4 C’h. A])p. 3<S8. 

(l) See Jom’s v. Chappell (1875), Tj. \i, 20 Eq. 539 

(m) Jarvmh v. Kniyht (1863), 3 l)e G. J. & Sm. 533, C. A. ; see title 
IxJUNOT lov, Vol. xvil , p. 232. 

{n) tivnperv, Poky (1862), 2 Jolni & II. 565. 

(o) I/asUnys Corporntim v. Ivall (1874), L. K. 19 Eq. 558. 

( p) See p. 553, post. 

(a) Waliafiey Lm'al Hoard v. (1887), 36 Ch. I). 593; Tottenham Vrhan 

Jhstnvt Council V. Williamson & Horn, [1896] 2 Q. 11. 353, C. A.; see Raines 
V, PaA(r (1752), Amb. 158 (smaihpox hospital); Ware. v. IkycnVs Canal Co. 
(1858), 3 l>e (j, (Sc J. 212 ; Rtrmoudsey Vestry v. Brown (1865), L. U. 1 Eq. 204 
(njiht of^way) ; Hlolt Parish Council v. J'ncr, [1899] 2 Ch. 277; Boyce v. 
Paddington Horough Couniil^ [1!MI3J 1 Ch. 109; Watson v. JUythe Borough 
r’o^///n/(]900), 70 J. P. 153. 

(5) As tu the exr}*eibO of s|>ecia] statutory powers, see pp. 516 ct anie. t 
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trliicli does not cause private injury, the Attorney-General alone can 3, 

^take procegdinj^s, and it is his duty to do so if the interests of the Civil Pro- 
*public are affected (r). ceedin^s. 


948. Any person, whether affected by the nuisance or not, may Relators, 
act as relator in proceedings by the Attorney-General (//), and so 

may a local authority (f'), but a relator is not essential and the 
Atttorney-General may ])roceod by an ex-ofiicio information, there 
being no difference in the two proceedings except in the matter of 
costs (/), for which tlie relator renders himself liable (/y), though 
otherwise he is not a party to the action (//). 

949. A local authority or a private individual having a valid Toinderof 
right of action in respect of the special injury sustained through a 

public nuisance (//) may join as plaintiffs in the proceedings of the General 
Attorney- General in respect of their special injury (0. 

950. A private individual may bring an action in his own name Private 
in respect of a public nuisance when, and only when, ho can show 

that he has suffered some particular, direct (4), and substantial jlumancos, 
damage over and above that sustained by the public at large (0, or 
when the interference with the public right involves a violation of 
some private right of his ow’n(7«)» or wiien a statute has given bim 
a special protection or bonelit wliich is being invaded («)• 

951. Local authorities may take civil proceedings in their own Proceedings 
names in respect of public nuisances when they have sustained 

or are threatened with damage to projmrty of which they are the abne.*' 
actual owuiers(f>), or w'licii they are seeking to enforce a contract 

(f) Uflie V. (Jandl f\). (IsrhS), 8 i>o O. & .T, ‘21ii ; hut seo fferrou v. 

Jiathimnefi cvhI J!ath(/ar Imjfforvmmi (^o7nmi.^.vonerSy \ C. 498 (in which 

case 0 iloclaration was made and an iiijiiTietioii granted, although no actual 
daiuago wa-^ piovod : it was, however, allf'god that the result of dovnit in g from 
tho statiitcu’y conditions d<'j)ii\rd the plamtill of material boiudits securod hv 
the Act); see also A.-(L v. I.omlnn and North UVrtffrn Ilailwaij, [1S99] I Q II. 

72 (proceodinus to compol the defendants to comply with the provisions of a 
statute as to the speed of trains) ; and soo p. oOtt, ante, 

(d) See A.dL V. Lvqoiu [IS91] 2 (I B. 100. 

(e) V. l.oijan^ sitjira. 

{f) Seo A.-<f. V. (hn'lccr month Local Board (ISTl), b. B. IS Mp 172, 170; 

A,‘G. V. Loqav^ supra. 

(if) Sco A.-fr. V. Lotjan, supra. • 

(/i) See p. 506, ante, and tho text, infra. , 

(i) A.-G. V. Logan, supra; A.-G. v. LonsthiJe [Earl) {1808), b. B. T Eu- ; 

A.-G. V. CockermoM Local Board, supra; v. fne f 1870,), b. E. 10 F/p 181; 

A.-G. V. Birmingham Uorongh Conned (1858), 4 K. & J. 528. 

(A;) Pame v. Paririch (1690), Carth. 191. 

(/) WUliams's Case (1592), 5 Co. Bop. 72 b; Margss [liuhcrt) Ca8f(1612), 9 Co. 

Rep. Ill b, 113 a; boo ^b-^r. v. Eorhes (1836), 2 Aly. & Cr. 123 ; Dell v Qnchec 
Corporation (1879\ 5 App. Cas. 84, I*. C. ; Whelan v. IJewsim (1871), 6 I. B. H b. 

283. 

fm) Boyce v. Paddington Boj'ongh Council, [1903] 1 Ch. 109. 

(Ti) Devonport Corporathm v. Plymouth, l)euon.porf, and District Tra'^ways Co, 

(1884), 52 L. T. 161, C. A. 

(o) A.-O. v. Logan, supra (where tho local board was held entitled to 
^oin in proceedings as plaintiffB in respect of injury to the trees of its park, 
which were damaged by fumes) ; Sherirtyham Urban District Council v. Ihhcy 
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Involving rights of property (j>); or wljon they are complaining of 
the breach of statutory conditions imposed by an enactment which 
gives them special protection or benefit (q) ; or when they have 
an express or an imjdied statutory power to take proceedings (r). 
The fact that the Public Health Act, 1875 gives local aiitliorities 
the right to cause proceedings to be taken in the High Court in 
resj^ect of nuisances made summarily abatable (a) does not, in the 
absonco of a particular interest in them, justify them in proceeding 
in their own names, and the presence of the Attorney-General is 
then necessary (/>). 


(ill.) Who ts Liable to he 

(a) The Verson Creating or Couhnmng a Nuisance, 

952. Any person is liable for a nuisance who either creates or 
causes it, or continues its existence or allows it to continue, or ^^ho 
authorises its creation or continuance. 

953. A person is liable as having created or caused a nuisance 
when lie does an act, or is guilty of an omission, which directly 
gives rise to the nuisance (c) ; when he authorises such act or 


(]a04), 20 T L. m. 402 (action in rcs}ic(!t of a post belonging to the council and 
2 Mit uj) to [irotoct a jiathway from Ixuiig used for carnages) , coiiij)ai'o ^Stohe 
Varish Counal \. iVne, [nsOH] 2 Ch. 277 ; and Hpalding fiund Coinnd v. 

Carnet y [1007] 2K. B. 4S0 ; Kjidir (Wporation v. Ueron (Karl) (1870), L. K 10 
Eq. 282. 

(p) Nuneaton Local IhfUrdY. General Snntge (//). (1875), L. R. 20 E(j. 127, as 
exiilaiiied in Wa/kwi/ Lo(al Hoard v. Gtiuetj (18S7), 80 I'h. i>. 508, 508 

( 9 ) Dcronport Corpotaiiony, Vlgmuiftk, Jkronportf and Jhstrut 'J'lU/iuraf/s Co, 
(1884), 52 li. T. 101 , C.A. 

(r) E.g., where a hiatute jilaces the mode and contiul of looting gas in the 
hands of a council and an action is brought in resj^ect of such mode oi lestnig 
(London Countg ('oaned v. Houth MeirotHfldan <ias Co y [1001] 1 t’h. 70, C. A.). 

(fl) 88 & 89 Viet. c. 55, s. 107 ; see p 580, anit\ and p 505, post. 

(a) (See jip. 505, 500, post 

(h) Wtdlaseg Local Hoard v Graceyy supra. Tottenham Vrhan District 
(\mncd V. Williamson it [1890] 2 U. B. 858, V. A. ; sec ilettnondsey Vestty 
V. Hrown (1805), L 11. 1 Eq 201. 

(r) Corby v. IhH (1858), 4 C B, (y. s ) 550 (defendant held liable for injury 
caused by obstructing a private road with building inateiial, put there with tlic 
consent of the owner); King ) ord (\^\^). 1 Stark. #121 (.schoolinfister per* 
Uiittiiig scholar to let olf iire^^orks) ; Kx parte Liverpool Corporation (1857), 22 
J P. 502 (cgrporation held liable for the iniisanco from the drainage oi a gaol it 
had built, and 110 ^ tlie j ust ices having luuuagomeilt of the gaol) ; Helens 
('hemical Co. v. iSt. Helens ('(/rporaium (1876), 1 Bx. 1). 190 (ajipellants held 
liable for nuisance caused by thou* chemicals combining in a sower with othei 
chemicals also discharged by them into the sewer ; as to joint nuiaaiices, see 
]>. 65S, post) y Ogston v. Alnrdecn District Tramways C'o,, [1897] A. C. Ill 
(sweeping snow into heaps and melting it with salt) ; IL v. Hradjord Navigation 
Go. (1805), 6 B. & S. 681; A. -if. v. Bradjord Canal Proprietors (1800), L. 11- 2 
Eq. 71 (continuing to exercise right of abstracting water after the source had 
become polluted) ; IlaU v. Norfolk (Dulce), [1900] 2 Ch. 493 (owner of minerals 
hold not liab](- for subsidence cuinsed by the working of his predecessor in title, 
althouglf the damage did not arise until defendant came into possession) ; 
Hoang v. P'osien (1898), 69 L. T. 147 (building contractor held liable under a 
etatiite for nuisance caused by bad repair of sanitary appaiatus): Riddell v. 
Sfear (1879), 40 L. T. 180 (tenant cutting sewer made without his consent 
bu landloid through the demised laud) ; and see title S£W£Rs Drains. 
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omission (rf) ; when without any intention or expectation of com- 
mitting a nuisance he does or authorises an act, from which a 
• nuisance arises as a natural and probable consequence [e ) ; or when, 
being an owner or occupier of property, he grants a licence or gives 
an order to another to do acts upon it which are likely to cause a 
nuisance, and such licensee or person receiving the order in so 
acting commits a nuisance (/). 

954. A person is liable for the continuance of a nuisance when 
he directly continues it or authorises its continuance (fj ) ; when he 
has originally erected a nuisance which in the nature of things is 
likely to be continued and is continued, although he has ceased to 
be in possession of, or interested in, the land on which the nuisance 
exists, and has no powder to remove it without being guilty of a 
trespass (//) ; or when he purchases the reversion of premises let to 
a tenant upon wliicli there exists a nuisance for which the original 
reversioner would have been liable, even though he has no op]>or- 
tunity of putting an end to the existing tenancy, or of abating the 
nuisance («). 

liut apart from active interference, or original authorisation or 
adoption of the nuisance, a person is not liable for its continuance 
without hiB authority or consent, at least when ho receives no 


(r/) //. V. lAutijUm (ias (^o. (ISGO), 2 E. & E. 661 (householder held liable 
for autliorising disturbance of a street in older to efPocfc a connection with a 
^as mam for which there was no statutory authority) ; comjiaro Ljoe v. 
Kvfletgh (1870), A I II. (\ L 2dS 

(e) R. V. d/oore (1832), 3 Jl. & Ad. 184 ; Rostock v. North Stnfforfhhirc Rail 
To. (1852), 5 I)e G. & Sm. 584 ; Walker y Rrewder (1867), Ij. R 5 Eq. 25 (causing 
crowds to collect by attiactions) , see also InvhhaU v. Rohiimu, InMaid v. 
Barnnyton (1869), 4 Ch. App. 388 ; compare (liase v. London Covnty (Jomril aiul 
Lfdie & Co. (1898), 62 J. P. 184 ; see Chthnall v. [*aul (fc (1881), 29 W. E, 
536 (arranging uiinal so as to ]nduc^ nuisance); t^rndh v. London and Sovth 
IVestcrn Rail. Co. (1870), L. R 6 0. P, 14, Ex. Ch. (leaving hedge tramming by 
side of railway which became ignited) ; Brown v. Bussell (1868), L. R. 3 Q. B. 
251 (making drain to discharge contents into open ditch) , St. Helens Chemical 
To. V. St. heltns Corj^ratiou (^1876), 1 Ex. p. 196 (discharging matter into a 
sewer by different drams, which matter on meeting caused chemical nuisance),; 
Gihhmgs v. Hunger ford, [1904] 1 1. R. 211, C, A. (local authority held liable for 
nuisance caused by a third person draining sewage through the authority’s pipes 
on to the land of plaintiff who had given the authority leave to dLscharge 
surface water). 

[f) J)ra}i(‘r v. Spernmj (1861), 10 0. B. (n s.) 113 (owner of market held liable 
for nuisance from shoe]) droppings in jiens let to third persons) ; llVi de v. Ja meson 
(1874), L. R. 18 Eq. 303 (pnrmissiun to burn bricks on dcfendaiit’sjand); Jettkins 
V. Jackson (1888), 40 Oh. 1). 71 (lotting room over offices {or dancing) ; BhilU'ps 
V. Thomas (1890J, 62 L. T. 793 , Howland v. Borer IJarhour Board (1898), 14 
T. L. R. 355, C. A. ; and see title Landi.okd asd Tenant, Voi. XVIIL, 
p. 504, note (a). 

ig) Brent Y. lladdon (1619), Cro. Jac. 555 (lessee cj»ntiuuing an obstructive 
bank) ; RiipyonY. Boults (1616), Cro. Jac. 373 (lessee of house with a nuisance) ; 
Thom^ismi v. Uihswi (1841), 7 M. & W. 466 (defendant lessor of obstructive 
buildings); Dimes y. Peileij (1850), 15 Q. B. 276 (defendant occupier); A.~G. 
v. Basingstoke Corporutiim (1876), 45 L. J. (ch.) 726 (flow of sewage); Broder 
V. Saillard (1876), 2 Ch. L). 692 (defendant occupier) ; Silvertmi v. Marriott (1888), 
62 J. P. 677. 

{h) Thompson v, Gilson, sujtra; Rosirell v. Prior (1702), 12 Mod. Rep. 

, 635. 

(i) R, V. Pedly (1834), 1 Ad. & El. 822. 
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benefit from it {k), though he maj' be liable if he tabes no steps to 
jirevent the continuance of a public nuisance caused by third 
parties on his property (/). 

(b) jAiudlords and Tnmnts. 

955. Primd facie the occupier of premises is the person liable 
to thiid parties for a nuisance existing on or arising from the 
nreiiiisGS (w?). 

The landlord is not liable for any nuisance caused by the tenant 
l)y reason of the manner in which the premises are used by the 
latter (n), but, apart from a nuisance caused in that way, the landlord 
is liable for the existence of a nuisance upon premises which are 
in the occupation of his tenant in the following cases, namely: 
where he has let the premises with a nuisance existing upon them 
of the existence of which he knew or ought to have known (o) ; 
where lie re-lets the premises after tlie user of them has created a 
nuisance upon them (p) ; where he has undertaken the repairs of the 
premises and a nuisance arises from his breach of duty to repair (q ) ; 


(/.) Saxhy v. Manchester and Sheffield Jlatl. (1869), L. 11. 4 (’. V. 198. 

(/) A,-(J. V. Tod Jleatlcify [1897] 1 Oh. 660, 0. A. (doleiidaiit hold Ihible for 
fi contiuuiiig imblic iiuisciuco upon a pieco of vacant land owing to persons 
11irowinf< lefubo (»n to it\ 

(//t) Walker f/oe(1869), 4 II. & N. 360, Ex. Oh.; Pickard v. Smith (1861), 
10 0. B. (n. s.)470 ; ('heetham v. Jlampson (1791), 4 Term Bep. 318 ; ('haiiniler v. 
ihbuison (1849), 4 Exch. 163; v. Jiukmine (1873), L. ll. 8 0. P. 401 
(dofoctive coal plate, tenant liable i'or rcpaiis); Tarry v. Ashton (1876), 1 
(1. B. D. 314; Hadley v. Taylor (1866), L lb 1 0. V. 63 ; v. I\trk (J896k 

12 T. li. B.. 614, C. A. (builder whoso building iigiccinciit had been cancelleu, 
hut who waa regarded as being in possession of the premisos). As to what 
sutHcos to constitute occupation, see Jladleif v. T<n/lor, supra. As to the 
liability when tlio tenant is insolvent and the lease is delivered to the laiidloid, 
see Ihshopy. lUdjord ChanUj (1869), 1 E. & E. 697, wheio the judges 

in the Queen’s Bench woie Cfpially divided. As to the liability of the landlord 
lo his tenant or his tenant’s visitors, see Lane v. Co.r, [1897] 1 Q. B 415, C. A. ; 
Hohhtns y. Jones (1863), 16 C. B. (n. s.) 221, 240; Malone v. Laskey, [1907] 2 
K. B. 141, Cl A.; Cavalier v. Pope, [1906] A H. 428 ; Keates v. Cadnyan [Earl) 
(1851), 10 C. B. 591; and see titles Lani>loi:d and Tenant, Vol. XVIU., 
pp. 505, 507 ; Negligence, pp. 382, 383, ante. 

[u) Cheetham v. Ilumpsun, snyra ; Itnh v, Iktsfei'Jield (1847), 4 C. B. 783 (use 
of smoking chimneys) ; JlussAl v Shentvn (1842), 3 Q. B. 449 (neglect to cleanse 
drains] r 

(o) Alston V. Grant (1864), 2 (\ L. B. 933 (letting with improperly con- 
structed sewer); R v. Pedly (1831), 1 Ad. & El. 822 (letting dwelling-ioust s 
with commoB conveniences which constituted the nuisance owing to lack of 
cleansing, but see the ground'5 ot decision in this case stated in Rkh v. 
Hasterfield, supra); Todd v. Elajhf (1860), 9 C. B. (n. s.) 377 (dangerous 
(himuey-stack) ; GmnntU v. Enme) (1875), L. B. 10 C. P. 6j 8 (defective coal 
jilatc, defendant not knowing ol detect and not negligent in not knowing) ; see 
also Hohhtns v. supra, 

{p) liosunll V. Prior (1702), 12 Mud Bcp. 636; R. v Pedhj, supra; Gaudif 
V. Juhher {1S()5), 0 B & S. 486; 9 B. A 8. 16, Ex. Ch. ; Sandfordy. Clarke 
(1888), 21 Q. B. 1). 398 ; Boieen v. Anderson, [1894] 1 Q. B‘ 161; Winter 
V. liaker (1887), 3 T. L. E. 669. As to what constitutes a re-letting in the case 
ul u weekly tenmicy or of a tenancy from year to year, see title Landlord 
AND Tenant, Yol. XVI II., pp. 439, note (o), 505 , note (c). 

(y) Pciyne Royers [1194), 2 Uy. Bl, 350 (^defective coal plate); see Leslie 
V Pounds (1812), 4 Taunt. 649 (where the landlord undortook to do repairs and* 
the nuisance was caused by the negligtjnce of his workmen). There can be 
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where he lets the premises for a purpose wliich is likely to cause 
a nuisance of a particular character and such nuisance results (r) ; 
where he lets the premises taking from the lessee a covenant to do 
the things which result in the nuisance (s). 

(c) Pnncipah and Cmtradors. 

966. Where a principal employs an independent contractor to 
execute work for him, he may, in certain circumstances, still be 
liable for injury arising from a nuisance caused by the independent 
contractor, lie is liable if the nuisance is a natural consequence 
of the work(0. 

(d) PrincipaUt Atjenis and Servants, 

957. A person is liable for a nuisance committed by his agent 
or servant in the course of his employment and within its 
scope (d), and this liability extends so far as to make the employer 
criminally responsible for public nuisances so caused, although ho 
has no personal knowledge of them (6). But the liability of the 
employer does not arise where the servant or agent acts beyond 
the scope of his employment (c). 

(e) PuhUc Bodies, 

958. Public bodies in whom property or works ai‘e vested for 
public purposes, whether for profit or not, are liable for nuisances 
in the same way as other persons are liable (d), except in the case 


liability on tho landlord if the tenant has consented to do repairs {Pretty v, 
BiiJcmorc (187S), L. R 8 C. P. 401 ; Nehon v. Liverpool Brewery (Jo. (1877), 2 
V . V. D 311) ; see title Landloht) and Tenant, Vol. XVllI., p. oOr). 

(r) Jenkins v. Jackson (1888), 40 Oh. ]). 71 (lotting room for dancing over 
oflicos); Harris v. James (I87<))i 45 L. J. (q. B.) 545 (letting premises to be 
worked as a lime qmuTy) ; Winter v. liuker (1887), 3 T. L. it. 669 (letting 
promises for use for a noisy show). But a person who lets promises for a 
school is not liable for a nuisance caused by boys crowding and causing annoy- 
ance in the street {Harrison v. Goetd (1871), L. E. 11 Eq. 338); and see title 
Landlord and Tenant, Vol. XVIIl., p. 504, note (w). 

(s) Burt V. Victoria Graving Dock Co.^ Ltd,y and London and St. Katherint^a 
Dock Co. (1882), 47 L. T. 378. 

{t) See titles Building Contracts, Engineers, and Architects, Vol. HI., 
pp. 238, 315 et seq, ; HIGHWAYS, STREETS, AND BRIDGES, Vol. XVI., p. 136; 
Master and Servant, Vol. XX., pp. 264, 265 ; Tort. 

(а) “Whatever is done for the working of my mine, or the repair of my 
house, by persons mediately or immediately employed by me, may be ooneidereS 
as done by me. I have the control or management of all that, belongs to my 
land or my house, and it is my fault if I do not so exercise my authority 
as to prevent injury to another ” {Laugher v. Pointer (l526), 5 B. & C. 647, pet' 
Abbott, C.J., at p. 576) ; see Stone v. Cartwright (1795), 6 Term Bep. 411 ; Bush 
V. Steinman (1799), 1 Bos. & P. 404 ; Limpus v. General Omnihue Go, (1862), 1 
H. & C. 626, Ex. Ch. ; Whatman v. Pearson (1868), L. E. 3 C. P. 422 ; see also 
titles Agency, Vol. I., p. 211 ; Master and Servant, Vol. XX., pp. 248 et seq . 
As to the general principles of liability, see title Tort. 

(б) M. V. Medley (1834), 6 0. & P. 292 ; R, y. Stephens (1866), L. E 1 Q. B. 
702; see Niven y, Greaves (1890), 64 J. P. 548; and see title Master and 
Servant, Vol. XX., pp. 256, 257, 258. 

(c) Bolinghroke y. Sivindon Loral Board (1874), L. E. 9 C. P. 5i>5 ; see ti*^lo 
Master and Servant, Vol. XX., pp. 264, 255. 

{d) See Foreman y. Canterhury Corporation (1871), L. E. 6 Q, B. 214 ; Pernlle. 
hury T. Greenhalgh (1875), 1 Q. B. D. 36, C. A ; compare Taylor Greenhalgh 
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of local authorities acting in the capacity of surveyors of highways, 
who are not liable for nuisance caused by nonfeasance in that 
capacity (e). 

(f) Joint Ntmanres, 

959. A nuisance which arises by the joint action of two or more 
persons will be restrained by the court, although the act of any one 
of them would only result in an iuai)precial)le inconvenience or 
damage and he insuflicieut in itself to constitute a nuisance in 
law ( / ). So, where the discharge of chemicals into a sewer or 
stream is innocuous until they combine with other chemicals in the 
sewer or stream, the persons guilty of each such discharge are 
nevertheless severally guilty of committing a nuisance (<]). 


Sub-Sect. 3. — /Imnayes. 

960. The person injured by a nuisance may bring an action 
against the tortfeasor, and may claim damages for the injury • 
either aUme or in conjunction with a claim for an injunction (//). 

961. The damages should be such as to comj^cnsate for 'svhatever 
loss results to the plaintiff as a direct and natural consequence of 
the wrongful act (/). 


(1S74), L. R. 9 Q. 13. 4S7 ; Foster v. \\\irhhn<jtoii rihan Coufuil, [1900] I 
K. 13. 64S, C. A. As to the general lialulity of corporations for tort, seo title 
(’oiirOBATJONS, Vol. VIll., pp. ;386 et seq. As to jiroceedings against public 
bodies generally, see title Pitblic ArTiioKiTiES and Public Officees 

(e) See titles Highways, Stkeets, and Pbjdges, Vol XVL, pp. 132, 133; 
Local Government, Vol. XIX , p. 290. 

(/) Lamhton v. Melltsh, Lamhton v. Cox, [I894j 3 Ch. 163 (noise, although tho 
amount of noi&e made by one was not of itself sufficient to constitute an 
actionable nuisance) ; TJwrpe v. Brimfitt (1873), 8 Ch, App. 650 (obstruction 
of access); Sadler v. Great Western Rail. Co., [1896] A. U. 450; liUnr and 
Sumner v. Deakin, Eden and Thvaites v. Deakin (1887), 52 J. P. 327 (pollution 
of stream^ ; Nixon v. Tynexrwvtk Vnion Rural Samtari/ Authority (1888), 52 
J P. 504 (a similar case); Etndun Untun Guardians v. Bowles (1869), 20 L. T. 
609 ; and see, generally, title Tort. 

(^) St. Edens Chemical Co. v St. Eelens Corporation (1876), 1 Ex. D 196, 
Blair and Sumner v. Deakin, Eden and Thwaites v. Deakin, supra; see Brown v. 
Bussell (1868), L. R. 3 (i. B. 251 ; and see, further, p. 671, post 

(h) As to damages generally, see title Damages, Vol. X., pp. 317 et seq. 
As to injunctions, see p, 560, post 

(i) Grosvnior Hotel Co. v. IlnimUm, [180-1] 2 Q B. 830, 0. A.; Collins v. 
Middle, Level Eimmmnmers (1869), h. 11. 4 (’. P. 279. This will not include 
the cost of restoring tho premises to their original condition {Jones v. Goodwij 
(1841), 8 M & W. 146), nor the injury to tho amoiiitios of a house by leasoii of 
tho fouling frf a neighbouring btrtani; but it will include the ex])ense of 
securing a new water supply, and of a new engine to take tho place of one 
rcndeivd useless {Earrim/ton [Earl) v. Derby Corporation, [1905] 1 Cli. 205). It 
will not include loss of profit and extra cost incurred by a contractor in 
exe<‘uting w<jrk under a roadway, the soil of which belonged to the person 
engaging tho contractor, where the wf)rk has been delayed owing to the leak of 
a pipe belonging to a water company, even assuming that there was any 
liability on the part of the company to anyone [Cattle v. Sioekton Waterworks 
(1875), L. li 10 Q. B. 453). If, as tho result of the nuisance, the plaintiff has 
been dispossessed of the premisos, he may recover not only the value of the 
term which he has lost, out also the expense of removing to other premise^ • 
(Uromtm Uvid Co. v. EaniJi/on, supra). 
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962. Upon pi*oof that there has been in law an invasion of the 
plaintiff’s right by the act or omission of the defendant, the plaintiff 
•is entitled to nominal damages, even though no actual damage be 
proved. The law presumes damage in such a case (j) because a 
continuance of the nuisance might eventually destroy the plaintiff’s 
right ik). 

Exemplary damages may be given if the circumstances warrant 
them, as, for example, where the defendant has wilfully acted 
with the intention of injuring the defendant (Z). 

963. Where a reversioner sues, the damages awarded should be 
the amount by which the value of the reversion is lessened by the 

but he cannot recover loss of rent due to the existence 
of prejudice against the neighbourhood arising from fear of 
a recurrence of the nuisance, nor compensation for the diminution 
which a temporary nuisance may cause in the present selling 
value («). 

964. Where the wrongful act is complete, the damagf'.s must be 
awarded once and for all, and no further action can be brought on 
flu})sequent loss resulting from that wrongful act (h). 

965. All damages must be assessed down to the time when 


{,/) As to tlio probuniptiou of damage in the case of a public nuisance, see 
pp. 510, ante. 

{k) Wtfb V. Wafling (1778), 2 Win, V»l. 1233 (right of coninion) ; JTutmn v. 
TiM (1700), 4 Term hep. 71 (a similai case); I'nidar v. Wmisworih (1802), 2 
Ell^t, 161 (a similar case) , Ikaletj v l^lbOo), 6 East, 208 (alteration of flow 

of water); Wilhamsy. Morlatnl 2 B. & U 910 (a similar ease); Jtuirer 

V. Ildi (1836), 1 Bmg. (n. o.) 649 (obstruction ot watercourse) ; Fat/ v. Vrentuv 
(1846), 1 C, B. 828 (coniico overbaugiiig premises): Woad v. B'had (1849), 3 
Exch. 748 (pollution of water); Kvl(/ifl y. Afoor (1860), 9 0. B. 304 (rij^lit 
of way); Kmhirt/ v. Otven (l861), 6 Exch. 363 (interfeience with How td 
water) ; Noii/tam v. Hnrleij (1853), 1 E. & B. GOo (diversion of stream) ; 
Medn'iu/ Hiver Nnvi/jatioa Vu. v. Ihmney [Karl) (1861), 9 V. B. (n. s.) 
676 (ab^jtraetion of water); Sampatm v. floddnwtt (1867), 1 (5. B. [n. s.) 
690 (doteiitioii of water); Norhnry [Karl) v. K%tchin (1866), 16 L. T. 601 
(obstinctiou of stream); Ilarrop y. Hirst (1868), L. E 4 Exch. 43 (abstraction 
of water); If'e/ZiS a^id Berks Canal Navtyation Co. v. Swindon ]Vf(ierworks Co. 
(1874), 9 Ch. App. 451 (a similar case) ; M*(llom v. Srmih (1888), 22 L. E. Tr. 669 
(obstruetiiifi; water) ; Ntxoii v. Tynemouth Union Rural Sanxtury A uthority (1888), 
62 J. 1\ 604. Where a plaintdT has obtained an injunction he may have 
nominal damages, although not claimed in the action, as in acknowledgment of 
the wrong done to liim Ujipman v. Pidnutti Sons, Ltd. (1904), 91 L. T. 132 ; 
see also title Damages, Vol. X., p 306). ^ 

(/) Kmhku V. Myers (I860), 6 H. & N. 54; Bell Midland Rail. Go. (1861), 
10 (j. B. (n. S.) 287 ; Thompson, v. ffill (1870), L. E 6 I \ P. 664 ; but ijuare. 
whether exemjilary damages can be given when the defendant is not the actual 
wrongdoer but is made liable on the principle of ret^pondeat superior [Black v. 
North British Rail, (^n., [1908] S. V. 444, per Lord Dunedin (Lord President), 
at p. 454) ; and see title Damages, Vol. X., p. 306. 

(m) llosking v. Phillips (1848), 3 Exch. 168. 

(tt) Rust V. Victoria (Iravnig Rock Co. and London and St. Katharine Bock Co. 
(1887), 36 Ch. D. 113. 0. A. 

[b) Clegg v. Bearden (1848), 12 Q. B. 676 ; Harrington [Karl) v, Derby Corpora^ 
fion, [1905] 1 Ch. 205 ; Caret/ v. Bermondsey Metropolitan Borough Cot^icil (1903), 
67 J. P. Ill ; see Ojffin V. Rochford Rural' Council, [1906] 1 Ch. 342; Crawford 
V. Hornsea Steam Briik and Tile Co. (1876), 46 L. J. (CH.) 432* C. A. ; and see 
title Damages, Vol. X., p. 306. 
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the assessment is made(c), and this rule applies to continuing 
nuisances {d). 

966 . A continuing nuisance is one in which the wrongful act or 
omission is repeated or continues. In such cases there is a new 
nuisance each day (c), and the cause of action continues de die in 
diem (/). The recovery of damages for the erection of the nuisance 
does not amount to a grant of a licence to continue it, and 
subsequent actions may be brought for the continuance, and sub- 
stantial damages may be awarded in them (r/) ; and, although in 
the original action nominal damages might suffice, the measure of 
damages in subsequent actions may be the amount which the jury 
think sufficiei H to compel the defendant to abate the nuisance (h). 


SI'P-Skct. 4. — Jnjundion. 

General 967 . The principles upon which the court acts in granting or 

principles, refusing injunctions generally apply to injunctions claimed in 
respect of nuisance (i). 

When 968 . As a rule, and subject to legal and equitable defences (/* ), 

granted. injunction w'ill he granted to restrain the continuance of a 

nuisance where the injury done by it is substantial (/), or where, 
however slight the damage may be, the nuisance is a continuing 
or recuri-ing one, so that it would give rise to a series of actions if 
no injunction were granted (m), or where the defendant claims the 


(r) E. S. 0., Ord. H6, r. o8. 

[d) Hole V, Chard Union^ [181)4] 1 Ch. 29, ‘J, C. A. ; and, as to the ninning of 
time in such a case, see title Limitation of A(’tion.s, Vol. XIX., p. 5‘J. 

(fi) HofiweJI V. Pi lor (1702), 12 Mod. Eep. 085 ; and see cmsph cited in notes (_/'), (7), 
Vijra, As to the lueaiiing of the expression “ m case (d continuance of iiijuiy 
or damage ” in the Public Authorities Protection Act, 18913 (56 & 57 Viet. c. 61), 

8. 1, see fhm/ v. Bermondsfi/ MeiropoUlan Boruinjh Conmil (1903), 67 J. P. Ill ; 
JJarringion {hjtrl) v. Urrhif Cor^mroitoH, [1905] 1 Ch. 205; Hayue v. Dtmvnider 
Hnrnl Ux^tnrt Council (1908), 25 T. L. E. 130; see v. Lewei^ i^or^Hoattonf 

[1911] 2 Ch. 495; and see title Pur.Lie Authoiiities and Public Oftjc'Eiis. 

(/) Holey, Chard Vniohjbvira, JJuf/ne v. Ihmaster Bural Ihdrut Cornu il, 
9 Vpra. 

(7) Bhadwell v. Jlntchinson (1831), 2 B. & Ad. 97 ; Batiishll y. Heed (1856), 18 
C. 13. 696 ; eee title D /images, Vol. X., p. 310. 

(//) Battishifl V. BeM, 8npra. The diminution in the selling value of the pro- 
perty is not the proper measure \vhere subsequent actions may be brought 
{ibid, ; see ti^o Damages, Vol. X , 341) ; and see p. 559, ante. 

(7) See title Injunction, Vol. XVII., p. 199. As to perpetual injunctions, 
see ihid., p. 206; as lo damages in lieu of injunctions, see ihid.^ p. 212; us to 
mandatory injunctions, see tlrnl,, p. 215; as to interlocutory injunctions, 
see tW., p. 217 ; as to acquiescence and delay, see ibid,^ pp. 210, 219, 220, 
221 . 

{k) See, generally, title Injunction, Vol. XVII., pp. 197 et seq. 

{l) A,‘G, V. Shejjield Gas (hnsuwers Co. (1853), 3 De Q. M. & Q-. 304; A.-G, v. 
Hichol (1809), 16 Ves. 338; IPito; v. Townend (1860), 1 Drew. & Sm. 324; 
Grand Junction Canal Co, v, Shuyar (1871), 6 Ch, App. 483 ; Thorpe v. Brumfitt 
(1873), 8 Ch. App. 650; Lawhton y. Mcllishf Lambim v. Cox, [1894] 3 Ch. 163 ; 
Boltau V. iPe Held (1851), 2 Sim. (n. s.) 133. 

(m) A,-U. Y, Sheffield Gas Consmiiera Co,, supra ; Clowes v. Staffordshire 
F^teries Waterworks Co. ^872), 8 Ch. App. 125, 142; A.~G, v. Birmingham ^ 
fiormgh Oomdl (1858), 4 jfc. & J. 528, 640; see A.-Q, y, Lewes Corporation, supra. 
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right to continue the conduct complained of (?i), or threatens to 

do BO (o). 

• Where the right to do tlie act complained of is claimed and 
an undertaking is refused, the inference will be drawn that a 
repetition of the nuisance is intended, and an injunction will be 
granted {j)). 

969. As a rule, an injunction to restrain the continuance of an 
alleged nuisance will not be granted when the damage caused by 
the nuisance is trivial or not serious (q), or w^hen it is of a temporary 
or occasional character (r), or when the injury can bo adequately 
compensated by damages 

970. An injunction may be granted to restrain the commission 
of a prospective nuisance (a). To obtain such an injunction it is 
necessary to show a strong case of probability that the apprehended 
mischief will in fact arise {b). If imminent danger of a substantial 
kind be shown, or should it appear that the apprehended danger, if 
it comes, will be irreparable, an injunction will be granted (r). An in- 
junction to restrain the erection of a hospital for infections diseases will 
only be granted when there is real danger to health and property (d ) ; 
in the present slate of science, the establishment of a small-pox 


(n) Itohvrfs v. Owt/rfai Jhnirivt Cvmmlj [1899] 1 Ch. r>8lj ; A.-G, y, 

Corporation (1S9G), 1(1 T. L. E. 14; A.Aj. v. A<ton Local Hoard (1882), 22 0h. J). 
221; Waterworks Co. y. W ilU and Jkrks Canal Nanyation (.' 0 .( 18711 ), 

L. E. 7 H. L. 697. 

(o) iWs V. Jjcr^ (1851), 2 Drew. 272. Whoro there is no nnisniice oxistinji:, 
uiid no threat or intoiition to UPe tlio propeity m such a maimer aR to lead to 
a imiHanco is expressed, an injunction not as a rule be granted {(^owhi/ 
[Lord) V. Ilyas (1877), 5 Ch. D. 944, C. A.; see also North KasUrn liatL 
('o. V. Cro^slaud (1862), 2 J<»hu. & IJ. 565). * 

(p) Vhiihps y. Thomas (1890), 62 L. T. 796 

(q) A.-G. V. Shejffidd Gas (\msumcrs Co. (1856), 6 Do G. M. <Sr G. 604 ; A.-G. y, 
(''amhndye Consumers Gas ('c. (1868), 4 Ch. App. 71 ; Wandsworth Hoatd of 
Worlsy. London and Houth Western Jiutl. Co. (1862), 6i L. J. (CII.) 854; Llan- 
dudno Urban Council y. Wooih^ [1899] 2 Ch. 705. 

(r) ^watne v. Gnat Northern Ji<ul. Co. n864), 4 De G. J. & Sm. 211, C. A. ; 
A.-G. y. I'resfoii (hrporation (1896), 16 T. L. E. 14; Cotth y. Faroes (18(57), 
li. E. 5 Eq. 166 (nn injunction was refused iu respect of the escape of noxious 
fumes where the escape was shown to be accidental, and to have happened on 
two or three occasions only, aud the defendants had taken careful precautions 
toward preventing it). As to the liability for escape of noxious fumes, see 
p. 529, ante. 

( 5 ) See A.-G. y. Sheffidd Gas Consumers Co., supra ; Ilaines y. Ta^or (1846), 

10 Beuv. 75 ; Wood y. I^lutehffe (1851), 2 Sim. (n. 8 .) 166. • 

(tt) See cases cited in notes (5) — (d), infra, and (e)— -(v)* P- ^^52, post; Dawson 
y. Paver (1847), 0 Hare, 415 ; Elwell v. Crowther (1862), 61 Beav. 166; A.-U, v. 
Ktngston-oii-l'hames Corporation (1865), 34 L. J. (cn.) 481. 

(6) A.-G. y. MancheaUr Corporation, [1896] 2 Ch. 87. 

(c) Fletcher v. Bealeq (1885), 28 Ch. D. 688; Haines v. Taylor, supra; Ripon 
(Earl) y. Hobart (1834), 6 My. & K. 169. 

(d) Metropolitan Asylum District y. Hill (1881), 6 App. Cas. 193 ; Bendtlow v. 
Worthy Union Guardians (1887), 67 L. T. 849 (injunction granted on the ground 
that there was appreciable injury to plaintiff’s property) ; Fleet v. Meirqimlitan 
Asylums District (Managers) (1884), 1 T. L. E. 80 ; atlirmed (1886), 2 T. L. E, 
361, C. A. (injunction refused on failure to show danger to health or pro- 
perty) ; A.-G. y. Nottingham Corporation, [1904] 1 Ch. 673; A.-G. y. Manchester 
Ccrporution, siqyra; A.-G. y. Itathmines and Pmhroke Joint Hospital Boards 
[19011 1 J E 161 
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hospital will not be assumed to be a serious source of danger so as 
to constitute a nuisance for which an injunction will be granted in a 
quia timet action (^), 

971. It is not sufficient merely to allege that the proposed acts 
of the defendant will have an illegal result as against the plaintiff, 
without putting before the court sufficient material to enable it to 
judge of that question for itself (/). Where some degree of present 
nuisance exists, the court will take into account its probable con- 
tinuance and increase, and its present existence raises a presumption 
of its continuance (.7). As between adjoining owners, the court will 
coiisiilcu- whether the defendant is using his pro])orty reasonably or 
not {h). 

972. Though the motive with which the act alleged to be a 
nuisance is done does not alter its character (i), the motive which 
acLuafces tlie person wdio brings the proceedings to n^straiii acts 
alleged to be a nuisance is to be considered in determining whether 
an injunction should or should not he granted (;/). 

973. The court will refuse to grant an injunction to restrain 
obstruction of the right of access to premises, caused by crowds 
attending a tlieatre, when tlie nuisance existed at the time of action 
brought but has since ceased owing to the intervention of the 
police (/• ). A declaration tJiat the defendant is not entitled to commit 
the act complained of is sometimes made instead of granting an 
injunction (/), but, \vdiere damege to property has been proved, the 
rule appears to he that the plaintiff is entitled to an injunction 
notwithstanding that tlio defendants have ceased the nuisance after 
the commencement of the action (m). 

Sub-Sect. 5. * Ih'femn. 

(i ) What may he Ikjnias, 

974. An act or omission wliiclj in itsedf may constitute a 
nuisance may be prevented from having that cons(ique]ice in law on 
account of some other matter which is successfully pleaded as an 
ajiswer to an action brought in respect of the act or omission. 

The act or omission may have been specifically authorised by 
statute, and may, therefore, not be actionable, Imt the defence of 
statutory authority cannot lie successfully raised unless it can be 


(<?) A AT, V. }soitin(fham Uorporatnnty [190-1] 1 C'li. 073 ; AAi. y. Mmirlmtn 

1 Wporutioti, [1K93^ 2 Oh. 87. As to relief in the nature of a <jina timet action, hco 
title KoriTY, Vob XII J., p. 52. 

(/) liuiueti V. TiUffor (1847), 2 PIi, 209. 

[<f) Oohfsrnid y. TanhrAqe Wdln Im^trovetnent CVtwmiffa'one/’fl (1806), 1 Ch App. 
349 ; v. Thomas (1890), (>2 L. T. 793. 

(//| l^^nwftrsAlerJi v. (Irosvcmr Mansions 6V>., Jdd.,, and G. IT A ttmandn, [1900] 

2 Oh. 373 ; and soe pp. 526, 528, antej and cases cited in note (h), p. 531, ante, 
(i) See ]). 510, ante ; and, as to motive, see title Tort. 

(,/) A,-(L V. Cambridge (Jo^muners Gaa Oo, (1868), 4 Ch. App. 71 ; v. 
Hheffity. Gas Couaamers Co, {1863\ 3 Do 0. M. & Gt. 304 ; Harris v, Southivark 
and Vaurhall Water Co,, [1891] 2 Ch. 409, 414 ; Christie v. I^avg, [1893] 1 Oh. 316. 
(A:) Barber y. Penley, [1893] 2 Ch. 447. 

u) Batcheller v. Tunhridqe Wells Gas Co. (1901), 84 L. T. 765. • 

(m) Cheefer {Dean and Chapter) y, Hmelting Corporation, Ltd. (1901), 85 L. T. 
67 (in this case the company had, since action, gone into liquidation). 
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shown that the act was within the powders conferred by the 
statute (?i). 

• Again, a prescriptive right may have been acquired (o), but it 
cannot be successfully set up (p), where, during tlie period of user, 
the nuisance complained of has not been actionable or preventable 
by the plaintiff ( 5 '), or w’here the nuisance is appreciably in excess 
of the right acquired (r), or is materially different in character 
from that for which the right is acquired (.?) ; nor can a prescriptive 
right be acquired in respect of a public nuisance ( 0 - 

975. Again, an owner or occu])ier is entitled to ju'otect his land 
against an extraordinary danger which threatens it, even though 
lie thus makes it necessary for his neighliour eitlier to take 
similar measures or to put up with the consequences of not doing 
so (w). But an owner or occupier is not entitled either to prevent 


[n) Jonea v. F^siinwg Full. Co. (1808), Tj. TX 3 U B 7158 (liulnlity for Oaina^e 
caused ])y asparkfioin u locoDiotivo cnjriuo.the use of wliu'k was not aiithovibod 
l>y the statute) ; llvherU v. fJaiucs (]8o(J), 6 E. & B. 0*18; alliimed (1857), 7 
K & Ji. 625. Ex. Ch. (subsidcTice caused under purported oxornse of slatutoiy 
rights); 'Tunhrtdgr Wefh (hi ^toraiioii v. JUtinIy [1896] A. C. 4151 (iutcrforoiico 
with subsoil beyond statutory j)Owers) ; London and }vhrfh Wesiei'u Eailirat/ v. 
Westminster (hrporafinn, [1901] 1 Ch. 769, (\ A ; reversed by the House of Lords 
oil the facts, but not on the principh) of law, [1905] A. 0. 426, 482. As to the 
exercise of atatutory powers, see pi». 516 et seg , aide. 

(<i) Mason V. 5 B. & Ad. 1 ; W right v. (1880), 1 M. & W. 

77 ; Heakij v. Hhaiu (1805), 6 East, 208 ; Caihjvn v. Loren mj (1867), 1 IJ. (!i N. 
784, 797 , Jlolker v. Ihri'iU (18751, L. E. 10 Exch. 59, Ex. (’h ; and aco cases 
cited in titles Easemknts and Pkofits a Pkendue, Vol. XI., i>}). 256 et seg , 
827 ; Wateiis and Watekcotikses. As to how far a local authority can acquire 
a right to pollute atreams, see A. -(7. v. Luton Loeed Board, of Health (1856), 2 
Jur. (n s.) 180, Right/ v. Bristol Corporation (1860), 29 L. J. (EX ) 859, 861 ; 
Coldsmtd. V. Tunbridge Wells Improvement Commissioners (1866), 1 Ch. App 84!t 
It IS difficult to bee how such a right can now be acquired having logard to 
the express statutory provisions against it; see titles Sewees and Deains. 

( p) As to the proscriptive right which is essential to a successful plea, where 
the injury is an increasing one, e.^., increase in impunty of stream, see Qoldsmul 
V. Tunbridge Wells Improvement Commissioners, supra, affirming S. C. (1865 , 
L. E, 1 Eq. 161 : Bremm v. Dunstable Corporation, [1899] 2 Ch. 878, 387. 

(q) Sturgts V. Bndgmari (1879), 1 1 Ch. D. 852, C. A. The failure to complain of 
noise for twenty years does not bar the right to complain where it has been 
increased, even though slightly [Heather v. Pardon (1877), 87 L. T. 893). 

(/’) Brown V. Best (1747), i AVils. 174; Crossleg i'c Hons, Ltd. Lighioirhr 
(1867), 2 Ch. App, 478; Mdiopoltian Board if Worls v. London and Koiih 
WeatauBad. Co. (1881), 17 Ch B. 216, C. A. ; a\-G, v. Jeton Lotul Board [m^Z), 
22 Ch. J). 221 ; BlaeJdmrne v. Soiner'i (1879), 6 L. E. Tr. 1 , Fnihettv La tWn- 
pagnie Manu/adurirre dc St. Hijiu inihe (1888), 9 App, Cas. ]7(^ B. 0. 

(fl) Mclnigre Brothers v. MeJiann, [1893] A. C. 268 , Banndale v. MeMurray 
(1867), 2 Ch. Ap]). 790, Foster v. Warlhngtim Urban t'unmih [1906] 1 K. B. 
648 ; Clarke v. Fomtrsctshire Diunuiye (hnimissioncis (1888), 57 L. J. (m. c.) 96. 

(0 See p. 612, ante. 

(w) R. V. Paghnm (hmniissioners of Sewers (1828), 8 B &: 0. 355 (erecting 
groynes to prot(5ct property from inroads by the boa) , Field v. London and 
North Western Rail. (Jo. (1871), Jj. K. 10 Exch. 4 (danumiig a canal to protect 
banks against flood-water); see Thomas v. Birmim/ham (hnial Co. (1880), 
45 J. P. ‘il (oT)ening sliiu'es in a heavy rainfall to protect a canal) ; Ridge v. 
Midland Rail. Go. (1888), 58 J. V. 55; Dewey v. B'7/ite (IS27), Mood. & Si. 56; 
Maxey Drainage Board v. (heat Northern Had. (Jo. (1912), 76 J. P. (Journal) 63 
(eijibaiikuient to protect property from flood- water); and see Ureyvensteyn v. 
Itattinyh, [1911] A. 0. 355, P. C. (driving away locusts). 
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injury to his own property hy diverting a natural stream, whether 
tidal or not, or the accustomed flow of flood-water, from its accus- 
tomed channel so as to throw it and its destructive effects on to his 
neighbour’s land (a) ; or to rid himself of the consequences of a 
misfortune already" suffered by diverting them to his neighbour’s 
detriment (h), ^ ^ » 

Though a person who brings things on to his land likely to 
do injury if allowed to escape must ordinarily keep them at his 
peril (V), lie can excuse himself by showing that the escape was due 
to vis major or the act of God (d), or to the act of a stranger 
which there was no duty on the part of the defendant to foresee 
and guard against (a). 


(ii.) ^yllat ar^ not I)e!‘enm. 

976. Where, after taking all the circumstances into considera- 
tion, an annoyance is such as to amount to a nuisance, it cannot be 
justified on the ground that the place is a suitable or convenient 
one for the performance of the act w'hich occasions the 
nuisance (,f); or that it arises from the carrying on of a trade, 
lawful in itself and properly conducted, for purposes necessary and 
lieneficial to the community (g ) ; or that it arises from the defendant's 
use of his o^Yn property in a common and useful maimer and for 
liis own convenience (h) ; or that the character of the neighbour- 
hood has changed since the trade giving rise to the nuisance was 
established (0 ; or that the nuisance, being a public one, has been 
authorised by the Crown (/r), or by a local authority (A), unless it 
has statutory powers to authorise it(/); or that a prescriptive 
right has been acquired to commit it (?a) ; or that the benefit to the 


(a) Meuzm v. Breuthtlbane {EaiJ) (1828), 8 lUi. (n. r.) 414; R. v. Traffonl 
(lvS81), 1 13. & Ad. 874 ; (1882), 8 Bing. 204, Ex. Ch. ; boo Jiivkett v. ^fo 7 rts 
(1806), L. K. 1 Sc. & Div. 47, ;^frLord CuELMSFoan, L.C., atp. *56; and seo 
title VVaters and WATEuronn.RES. 

{h) Whallet/ v. Lancaahtte and Yorkshire Hail. Co. (1884), 18 Q. 13. D. 131, C. A, 
(c) See p. 528, ante. 

{(1) Nirholsy. MarsRmd (1S7 5), L. 11. 10 Exch. 255; affirmed (1876), 2 Ex. 
1). 1, 0. A. ; Tiibervil v. Stamj) (1697), 1 Salk. 13; Jhxon v, Metroi>ohian Board 
of Works (1881), 7 Q. B. 1). 4 18 ; Blyth v. Btrmipyhnm Waterworks Co. (18.)6), 
11 Exch. 781 ; and see titles Negligence, pp. 467 et seq., ante, Tort. 

{e) Box V. Juhb (1879), 4 Ex. D.76; Rylands v. Fletcher (1866), L. E. 1 Exch. 
265, Ex. Ch. ; WtUon v. Newberry (1871), L. E. 7 Q. B. 81 ; Barker v. Herbert, 
11911] 2 K. B. 683, C. A. ; see Gill v. Edoiiin (1894), 71 L T. 762 ; and see titles 
Negligence, pp. 467 et &&{., ante; Tort. 

(/) Bamford v. Turnley (1862), 3 B. & S. 62, 66. Ex. Ch., overruling Bole v. 
Barhtv (1858), 4 C. B. (n. s.) 334; Cavey v. Ledhitter (1863), 13 C. B. (n. s.) 
470; St. Hekris Smiling Co. v. Tipping (1865), 11 H. L. (Jas. 642; and see 
pp 527, 632, ant". 

(g) R. V. Burre (1683), 2 Show. 327 ; Stockport Waterioorka Co. v. Potter 
(IS'OI), 7 E. & N. 160 ; Scott v Firth (1864), 10 L. T. 240; Eltiotam v. Feetham 
(1835), 2 Bing. (n. c.) 134; v. White (1877), 46 L. J. (oH.) 333; and see 
p. 688, ante. 

(5) Walter V. Selfe (1851), 4 Do G. & Sm. 315 ; and soe p. 526, ante. 

{i) A.-G. V. Cole aSow, [1901] 1 Oh. 205; ajul soe pp. 528, 631, 633, ante. 

(A;)*See p. 512, ante. 

h) See pp. 612, 616 aeq., ante. 

(?n) See title Easements and Pbofits I Prendeb, Yol, XI., pp. 256 el aty. ; 
tnd Bee p. 663, ante. 
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public far exceeds the disadvantage (n) ; or that the plaintiff has 
come to the nuisance (o) ; or that similar nuisances already exist 
in* the locality when it is shown that the defendant materially 
increases the existing nuisance (p) ; or that the plaintiff himself has 
committed a nuisance (< 7 ) ; or tliat the nuisance complained of was 
done to prevent the plaintiff from reaping the benefit of a WTong 
which he had done to defendant (r) ; or that the act of the defendant 
was in itself harmless until combined with the acts of others (s) ; 
or that others were in fault in not having done their duty (i). 

Sect. 4. — Summary Proceedings. 

Sub-Sect. 1 . — In General. 

977. Apart from special provisions relating to nuisances which Ptatuiory 
are made summarily abatable (a) under the Public Health Acts (6), 
penalties in respect of statutory nuisances or for breach of orders 

(n) It. V. Ward (1830), 4 Ad. & El. 384, overruling in effect It. v. iLumll 
(1827), 6 15. & C. 600 ; Ikardmore v. Tredv'cll (1802), 3 Gift. 083; H. v. Train 
(1S02), 2 15. & S. 040; It. v. Morris (1830), 1 15. & Ad. 411 ; A.-G. v. Cambmhje 
Uonsmners Gas Co. (1808), 4 Ch. App. 71 ; A.^(L v. JJasinffstoke (Wporation 
(1870), 45 L. J. (cu.) 726 ; A.-G. v. Terry (1874), 9 Ch. App. 423 ; A.-G. v. 

Mid-Kent Itail. Co. and tiouth-Kastem Mail. Co. (1867), 3 Ch. Api>. 100; liaphael 
V. Thames Valley Hail. Co. (1867), 2 Ch. App. 147. 

(o) Tijipiny Y. fit. Helens fdmelhny Co. (1866), 1 Ch. App. 06; Elliotson v. 

Feeiliam 2 Bing. (N. o.) 134; Jtliss\. //a/Z (1838), 4 J5iiig. (y. c.) 183; 

Mousleyy. Uutchinson 7 L, J. (o. P.) 122, n. ; see also y)Wj^r v. Henley ^ 

[1893] 2 Ch. 447, 449; A.-G. v. Manchester Corpm'aUoHy [1893] 2 Ch. 87, 96; 

London and Brighton Hail. Co. v. Truman (1886), 11 Ap]). Cas. 46, 62 ; Crump 

V. Lainhcid (1867), L. 11. 3 E(p 409, 413; Bander v, Manley and lUytrs, [1878] 

W. N. 181 ; Bhotts Iron Co. v. Jnylis (1882), 7 App. Can. 618; and, as to coming 
to a nuisance, see also pp. 631, 532, 533, ante. 

{p) Clump V. Lambert (1867), L. K. 3 Eq. 409; Cooke v, Forbes (1867), 

]j. It. 6 Eq. 100, 172; Holsue and Alfieii; Lid. v. Itushmer, [1907] A. C. 

121; Crossley Bom, Ltd. v. Lightowler (1867), 2 Ch. App. 478; A.-G. v. 

Leeds Corpirraiion (1870), 5 Ch. App. 583; It, v. Neil (1826), 2 C. & P. 486; Bt. 

IleleiVs Bmclhng Co. v. Tipping (1866h 11 II. L. Cas. 642; Balvin v. North 
Brancepetk Coal Co. (1874), 9 Ch. App. ^06; and see pp. 631, 532, ante. 

(f/) CoUhester Corporation v. Broohe (1846), 7 Q. B. 339. 

(r) Ibbotson v. Heat (1865), 3 11. & 0. 611. 

(s) Harrison v. Great Northern Rail. Co. (1864), 3 II. & C. 231 ; and see 
p, 558, ante. 

(i) Ogsion v. Aberdeen District Tramways Co., [1897] A. C. Ill ; Wettor v. 

Dunk (1864), 4 E. & E. 298; Bell v. Twentyimn (1841), 1 Q. B. 766; see 
A .-0. V. Colney Hatch I tinaiic Asylum (1868), 4 Ch. App. 146. As to proceedings 
under the Public Health Acts (see note (5), infra), see Bt. Helens Chemical 
< 0 . V. Bt. Helens Corporation (1876), 1 Ex. D. 196 (where the local authority was 
held entitled to take proceedings, although itself in fault in “not flushing the 
sewers); compare Fordomy. Parsons, [1894] 2 Q. B. 780; Wincanton Rural 
Council V. Farsone, [1905] 2 K. B. 34. In A.-G. v. B(ott, [1904] 1 K. B. 404. 

C. A., it was held that it was no answer to a motion by the Attorney -General 
tor an interim injunction to allege that the damage to a road by a traction 
engino would not have occurred but for the neglect of the relators to keep the 
load in proper repair. The court for this purpose assumed that a nuisance 
had been committed. Gn the healing of the action it was found that the 
nuisance had not been committed by the defendant (J..-G. v. Sc4)U, [1905] 2 
K. B. 160, C. A.). 

(a) As to such nuisances, see pp. 636, 537, ante, and us to the proceedings 
thereon, see pp. 606 et seq., post. 

(i>) Public Health Act, 1876 (38 & 39 Vict. c. 65); Public Health (Lyndon) 

Act, 1891 (54 ^ 65 Vict. c. 70). 
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relating thereto may generally be recovered by proceedings ih courts 
of summary jurisdiction (c), subject to any exceptional provisions in 
the particular statute which deals with a particular nuisance (tf). • 

Sub-Sect. 2 . — Jn Case of Naisances made Summarily AMahle. 

978. Outside the Metropolis, information of the existence of 
those nuisances which are summarily abatable (<?) may be given by 
any person aggrieved, or by two inhabitant householders, or by an 
officer of the local authority, or by the relieving officer, or by the 
police (y‘). Jn Jjondon, any person may, and every officer of the 
local authority (^/) and every relieving officer must, give information 
in accordance with regulations (/?) ; and official preliminary intima- 
tion in w’j-iting of the existence of the nuisance must be given to 
the person responsible for it (i). 

979. Notice to abate (/t) an existing nuisurice must be served (/) 


(c) See title Magistrates, Vol. XIX., ])p. .367, oTl et mj. 

{d) For provisions in the Public. IJ<‘aIth Acts relating: generally to the 
recovery and application of penalti(*s, see titles Me'I'Rgpoi.is, Vol XX., pp. 467, 
468 ; PniLic IJkali rr axi» Local Administuatiok. 

(e) For a list of those, hco pp. 6.‘>7 d .sc//., ante, 

{/) Public IL'iiltli Act, 187o (68 & 39 Vict c. o3), s. 9.3. As to the IochI 
authority, see titles Local (lovEBNMEXT, Vol XJX., })p 266, 292, .313, 3.31, 37J, 
373, 38.3; Metropolis, Vol. XX., p. 408; runijc Heai/ik and Local 
Administration. 

(</\ See title Metrotoias, Vol. XX., pp 409, 452 et teq. 

(Ji) The local aiithoiity is required to make sudi regulations, and to give 
directioDb to its officers, so as to secure that iiui.san( Cb may be broiigt to the 
notice of offenders (Public Health (Lonrlon) Act, 1891 (54 & 55 Vict. c. 76), 
s. 3, see title Public Ukalth and Local Administration). 

(t) Public Health (London) Act, 1891 (54 & 55 Viet c. 76), &. 3. As to the 
person resjionsible, see p. 567, jfoat No provision is made in the Public 
Ilflulth Act, 187$ (38 & 39 Vict, c. 55), for the giving of such a preliminary 
intimation, though one is sometimes given. As to its effect, when given, upon 
the right of an occupier to recover money spent under it as having been paid 
under legal compulsion, sec North v. Waltham-stcnv Urban Dmirict (1898), 

(>2 J. P. 836 ; HacdicJce v Friern Barnet Urban Ihstnct Covncil (1904), 20 
T. L. R. 567 ; FJtlis v. Bromky BuraJ Jjutriet Council (1899), 81 L T. 224 , and 
see title roNTKACT, Vol. Til , jip 468, 478. A person who acts merely upon a 
])reliminory intimation giv^n under the Public H(*alth (London) Act, ISO! 
(54 & 55 Vict. 0 . 76), s. 3, acts \oluntarily and n/)t under legal comiiulsion, and 
ciiniiot lOcoviT th(‘ expcnsfjs oi so doing from the person liable therefor, m’h 
Thompson and Vorns Manutneinriny tb,. Ltd. v. ifatves (1895), 73 I 4 . T. 369, 
0. A. , Fvoetor v Jsfinyton Meiropohfan Barony h (1903), 67 J- P, 164 , l/arrf'i 
V. liid'nmn, [lOiK] 1 R. 15. 1,5; Oheer y. CanihcriveU Boronyh Council 
68 J P, 165 ; and compaie p 5(57, post. 

(/.) For forms of notice, soo Pulilic Health Act, 187.3 (38 & 39 Vict. c. 5.5), 
tfehed IV., Form A ; Public Health (London) Act, 1891 (54 & 55 Vict. c. 76), 
8J»ed. 111., J'^orm A ; Kuc.vlopaHlia of Forms and Piecodents, Vol. VJ., p. 41.3, 
Vol. X., PJ-, 472, .544, 596— ,399. As to autlientication of notices, see respec- 
tively J'ublic Health Act, 1875 (38 & .39 Vict. c. 55), s. 2(56; Public Health 
(London) Act, 1891 (54 & 55 Vict c. 76), s. 127. The notice may be addressed 
to *‘the owner” or “the occupier” of the preinihe.s, without his name or 
fiu-ther description (Public Health Act, 1875 (38 & 39 Vict. c. 65), s. 267 ; 
Publiti Health (Loudon) Act, J891 (54 & 55 Vict. c. 76, a. 128 (3)). 

(/) As to service, aee Pnhlic Health Act, 1875 (38 & 39 Vict. c, 55), s. 267 ; 
Public Health (London) Ait, 1891 (54 & 55 Vict. c. 76), e. 128; title Pl/l^UO 
Health and Local AdmimsTration. 
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t)y, or by the direction ol{m\ the sanitary authority upon the Sect. 4* 
person responsible (n), requiriiifr him to abate the nuisance within Summary 
tbe time (o) specified in the notice, and to do such tilings as may be Proceed- 
necessary for that purpose (/>). Outside the Metropolis the notice 
must (f/), and in London it may (r), specify the works to be executed. 

In London, a notice designed to prevent the recurrence of the 
nuisance may lie given either in the abatement notice or sejiarately, 
and it may be given although the nuisance lias been abated if 
recurrence is likely (-9). 

Outside the Metropolis an appeal lies from an abatement notice Appeal, 
to the Local Government Board (l). No appeal is provided for 
under the statute relating to tlio ^Ictropolis. 

980 . The person responsible, and who is therefore to be served Person to ije 
with the abatement notice, is primarily the person by whose act, «‘ivL*d. 
default, or suiferance the nuisance arises or continiK^s (v), subject 
to the following exceptions : — ( 1 ) If such person cannot ho found, 
the notice is to he served on the owner or occupier {a) of the 


[m] It cannot ho ^ivcii by the officer on his own imtiiitivo ; sco *SY. Lromuil 
Vf'sin/ V. }f()hnp<i (ISSo), 50 J. R lo2. 

See the text, tu/ni. 

(0) The time must be si^eoifiod, hut a notice to abate forthwith is good 

(Thomas v. Xakes (ISOI), 5S J, P. 072 ; Thomas v. Jfes/eru TrawUmj f'o. 

(1891), 59 J. P. 232). 

(;<) Public lloallh Act, 1875 (38 & 39 Vict. c. 55), s. 94 ; Public Health 
(Tjoiidon) Act, 1891 (54 k 55 Vict. c. 7(>), s. 4 (1), (3). 

((/) A\ V. (1HS5), 10 Q. B. D. 34; MtllanlY. ]VaMl, [ISJIH] 1 Q B. 

342. Under similar provisions in the Public Health Act, 1848 (11 & 12 Vict. 
c. 03), it was hold that the power to detennine the naturo and extent of the 
works was vested in the local lioaid, and that the jnstucs had no power to 
icvi<‘w the d«*tenni nation of tho board m pio(;eodjngs for ]>eiialties for non-com* 
])li.nice with notices {Hortfrtores v Toyfor (1803), 3 B. & S. 013). The proper 
remedy is by way of a})peal to the iiocal Govornmont Boaid; see the text, 
iii/ra. It must be notujed that tho Public Health Act, 1875 (38 & 39 Vict. 
c. 55), s 90, empowers the court to make an order requiring llio rcppondent “ fo 
comply with all oi any of the re(iuisjlions of tho notice *’ (s(‘o pp. 508, 509, }mf), 
and this provision c,ontein])lates that the justices may consider tho iiecessitv or 
advisability of tho works which the local authoritr has rc(]uired ^seo /t. v. 
Llewellyn (1884), 13 (i B. J). 081) AVhere a local board had undeiiaken tlio 
cleansing of jinvies and, after tyiihoid fever, had failed to eradicate tho germs 
of disease in the bnckwoik, it was lidd tliat tho board coidd not, nudoi pi<»- 
ceedings for the nuisance thereby aiising, call upon the owner to abolish tho 
privies and substitute watiw-clovsets {Harneit v. Laskey (I898'p, 03 J. P. 5). 

(r) Public Health (London) Act, 1891 (54 & 55 Vict. c. 70), s. 4 (1). 

[s) Ihid.y s. 4 (2). For an instance of a recurring iiuiKunce, see Drajter 
V. Hperrtmj (18(51), 10 0. 13. (n s.) 113 ; see p, 655, nide ft is not necessary 
that there should have been a pievious notice under the Public Health (London) 
Act, 18t)l (54 & 55 Vict. c 70), s. 4 (1), to abate the nuisance, or that the notici* 
under i5/d., s 4 (2), should inchule a notice under thol , s 4(1) [Central London, 
IlaiL fV). V. Hammersmith Borowjh Council (1904), 9t) L. T. 045). 

(1) Public Health Act, 1875 (38 & 39 Vict. c. 55), s. 208. As to the Local 
Government Board, see title Constitutional Law, Vol. VII , pp. 103, 104. 

(w) Public Health Act, 1875 (38 & 39 Vict. 55), s. 94 ; Public Ilealth (London) 
Act, 1891 (54 & 55 Vict. c. 76). s. 4 (1) ; see p. 554, ante. 

(a) The authority may proceed against either, with the exception that they 
must proceed only against the owner where the nuisance arises from structural 
defects (see p. 568, jjosf); but in neither case is he liable unless the nuisance 
anses or continues by his act etc. [Hiver Thames Conservators v. Tort of 
London Fort Sanitary Authority, [1894] 1 Q. 13. 647)* ' ' 
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Sect. 4. premises, unless it is clear that neither of these is the defaulter, in 

Summary which case the local authority may abate the nuisance (?>), and, in 

Proceed- London, may do what is necessary to prevent its recurrence (r ] ; 

higs. (*2) in any case in which the nuisance arises from the want or 

defective construction of any structural convenience (d), or where 
there is no occupier of the premises, the owner is the pei*son to be 
served (^). 

Proceedings 981 . If the abatement notice is not complied with, or if tlie 
on default. nuisance, although abated, is likely to recur, summary proceedings 
must be taken by the authority before the justices (/), who may 
make one of three orders hereafter described (ff), and, outside the 
Metropolis, may in addition impose penalties, and must give direc- 
tions as to costs (ft). In London, penalties may be imposed, 
whether a nuisance order is made or not, upon any person from 
wdiose wilful act or default the nuisance arose, or upon any person 
who makes default in complying with the requisitions of the abate- 
ment notice within the time specilied (i). 

Orders;— 982 . Orders made under the Public Health Act, 1876 (ft), must 
be signed by two justices (/). 

Abatement 983 . An abatement order may require compliance with all or anv 
orders. requisitions of the abatement notice, or otherwise require the 

abatement of the nuisance, within a time specified in the order (;;/), 
and, outside the ]\rc.tropoli8, may order all works necessary for that 
purpose to be done (n), 

{h) Public Health Act, 1875 (38 & 3U Vict. c. 55), g. 94 ; Public Health 
(London) Act, 1891 (54 & 55 Vict. c. 79), s. 4 (1), (3) (b). 

(r) Public Health (London) Act, 1891 (54 & 55 Vict. c. 79), g. 4 (3) (b). 

(d) Public Health Act, 1875 (38 & 39 Vict. c. 55), s 91 ; Public Health (London) 
Act, 1891 (54 & 55 Vict. c 79), a. 4 (3) (a), the exproHsion in the latter bonn^ 
any “ want or defect of a structuriil chai actor” ; and see Kinson Poltery Co. v. 
Pooh Corimmiwu, [1899] 2 U. B. 41. 

(c) Public Health Act, 1875 (38 & 39 Vict. c. 55), a. 94; Public Hedth 
(London) Act, 1891 (51 & 65 Vict. c. 79), s. 4 (3) (a) ; Ihvcr Thames (^ouservuhra 
V. Port of London Pur! Hamtary AHthonty, [1894] 1 ti. B. 647. Ah to the deiiiii- 
tion of owner, hco title Pur.Lir Hkaltu ano Local Administration. 

(/) Public Health Act, 1875 (38 & 39 Vict. c. 55), a. 95 ; Public Health 
(London) Act, 1891 (54 & 55 Vict. c. 76), s. 5 (1). The complaint may bo 
addressed to “ the owner ” of the premises, naming them, without further 
name or desoription (Public Health Act, 1875 (38 & 39 Vict. c. 55), .s. 297 ; 
Public Health (London) Act, 1891 (54 & 55 Vict. c. 79), s. 128 (3) ; /?. v. Mead, 
[1894] 2 (J. B. 124). For forms of summons, see Public Health Act, 1875 
(38 & 39 Vict. c. 55), Sched. IV., Form B. ; Public Health (London) Act, 1891 
(54 & 55 Vict. c. 76), fcJched. 11 L, Form B. See also title Mvdistra'i Ks, Vol. 
XIX , pp. 593 tt seij. 

iq) 7.#’,, an abateinoiit, prohibition, or closing order; see the text, m/ia, 
and p, 591), j>osf. 

(A) Public Health Act, 1875 (38 & 39 Vict. c. 65), s. 90. 

(j) Public Health (London) Act, 1891 (64 & 55 Vict. c. 79), s. 4 (4). 

(ft) 38 & 39 Vict. c. 55. 

(?) Winif V. Epsom Urban GouneiJ^ [1904] 1 K. B. 798, 

(m) Public Health Act, 1875 (38 & 39 Vict. c. 55), s. 96 ; Public Health 

(London) Act, 1891 (54 & 55 Vict. c. 76), 8. 5 (3). An order may be partly good 
and partly bad, in which case it mayatand as to the former part though quashed 
as to tiie latter (72. v, HorrodSj Ex parte Pouatead (1900), 64 J. P. 661). • 

[n) Public Health Act, 1876 (38 & 39 Vict. c. 55), s. 9G. 
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A prohibition order prohibits the recurrence of the nuisance (o), 
and outside the Metropolis it may direct the execution of any 
works necessary to prevent recurrence (jp). 

•Every order made under the Public Health Act, 1875 {q), which 
requires works or things to be done, must specify the particular 
works and things to be done, otherwise it is invalid (r) ; but the 
specification is not necessary when the nuisance is such as not to 
require any works («). The respondent is not entitled to have an 
alternative inserted in the order (f). The justices have absolute 
power to specify the works, structural or otherwise, which in their 
discretion they think necessary (w). In London, the necessary 
works are to be specified only when the respondent desires such 
specification, or the court thinks it desirable (r). 

A closing order lU'ohibits a dwelling-house from being used 
for human habitation (»’). It can only be made when unfitness of 
the house for that purpose is shown {x\ and there is no obligation 
to make it, excei)t in London 0/). It may be rescinded on fitness 
being proved to the satisfaction of the court 

984 . Where the person responsible (a) cannot be found, or the 
owner or occupier is not known or cannot be found, the nuisance 
order may be directed to, and must then be executed by, the sanitary 
authority (h), 

986 . It is no defence to the summary proceedings for the 
respondent to allege that he has a right to do the things wLich 
ultimately result in the nuisance. His rights as against other 

* (o) IHiblic li^ir Act, 1875 (SS & 89 Viet. c. 65), b. 90; rublic’ llealth 
(Loudon) Act, 1891 (54 & 56 Viet. c. 70), s. 5 (4). 

{p) Public Ilealtb Act, 1875 (88 & 89 Vict. c. 65), s. 96. 

(g) 88 & 89 Viet. c. 55. 

(r) li. V. Wheatltij (1885), 10 Q. P. I). 84, This rule applies uIk) where ihe 
complaint is lod|?ed by a private individual {K. v. IJorruch, Ej parU BmibUad 
(1900), 04 J. P. 661). 

(a) Millard v. Wasiall^ [1898] 1 Q. B. 812. 

(<) Wlutdker v. Dnhj Crban Samiary Auilioriiy (1885), 2 T L. E. 6S, whtTo 
it was sought to have inserted the words “ or otherwise ucccBSary to abate tho 
nuisance.” 

(») R. V. Kent Jftsiices (1885), 49 J. P. 404; Whitaker v. Ikrhy Urban Simitary 
JutJiortfy, supra; compare Ejo parte WbMuirch (1881), 6 U. B. L. 645, wheie 
the point was doubted; Ex patie launders (1883), 11 Q. B. 1). 191; R. v. 
Llewellyn (1884), 18 Q. B. 1). 681 ; and see note (g), p. 667, ante. 

(v) Public Health (London) Act, 1891 (54 & 55 Vict. c. 76), s. 6 (5). 

(w) Public Health Act, 1875 (88 & 89 Vict. c, 55), s. 97; Public Health 
(London) Act, 1891 (54 & 55 Vict. c. 76), s. 6 (6). Closing orders myst also be 
made under the Housing, Town I’lannmg, etc. Act, 1909 (9 Edw. 7, c. 44), s. 17 ; 
bee title Public Health and IjOcal Administration. * 

(r) As to the effect ot the absence from a dwelling-honso of proper water 
fittings, or of a proper and bullicicnt water supply, see p. 589, ante, and notes 
(r)— (e), tbid. 

(y) Public Health Act, 1875 (88 & 89 Vict. c. 55), s 97 ; Public Health 
(London) Act, 1891 (54 & 55 Vict. c. 76), s. 5 (7). Under the latter a fine may 
also be imposed. 

( 2 ) Public Health Act, 1875 (88 & 89 Vict. c. 55), s. 97 ; Public Health 
(London) Act, 1891 (54 & 65 Vict. c. 76), s. 5 (8). 

(a) As to the “ person resi>oiiBible,” see p. 667, ante. • 

(h) Public Health Act, 1875 (88 & 39 Vict. c. 65), e. 100; Ihiblic Health 
(London) Act, 1891 (54 & 55 Vict. c. 76), b. 8. As to the sauitaxy authority, 

(/), p. 566, ante; title Pu^jlic JiEALTU ANP Local Apmwstkation. 
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persons are immaterial, and the proceedings will not be stayed 
pending the determination of private disputes (c). 

Inability to obey and execute the order without committing 
a trespass may be a good defence, and an order involving the 
commission of a trespass will probably be quashed (d). 

The fact that the complaining local authority has contri- 
buted to the nuisance does not exonerate the individual who also 
occasions the nuisance (/') ; but if the nuisance is really caused by 
the neglect of the sanitary autliority to do its duty, for example, to 
provide a proper and effective system of sewers, the authority cannot, 
it would seem, successfully proceed against a householder exercising 
his legal rights (/). 

986. Lesidcs the local authority, any person aggrieved, or any 
inhabitant or any owner of premises in the district, may, outside the 
Metiopolis, complain to the justices of the existence of a nuisance (//), 
and, in London, any person may do so{//). Tu all sucli cas(‘s the 
proceedings, their incidents and consequences, are tlie same as if 
the complaint had been lodged by the local authority (/). l)ut the 
court may adjourn the summons for an examimition of the premises 
and may authorise entry for tliat purpose. The court may also 
authorise a constable or other person to do the netiessary works and 
to recover the expenses from the party on whom the order is 
made (/.), and such person then lias the same pow’crs as an officer of 
the local autliority (/)• 

A private individual may also make a complaint against a 
local authority in respect of a nuisance coinmitt(‘d by it, but the 
court has no jurisdiction to entertain a complaint in respect (d a 
nuisance caused by sow'age works of the authority (a<)- 

987. rroceiulings may lie taken in respect of nuisances outside 
the district of the local authority, whetlier a metropolitan district or 

(c) JirowH V. llumll (1808), L. 1{ a Q. 13. ; RulUil v. (187U), 40 li. T. 

130. 

(rf) tScarlmmuf/k (\trporatnni y. Hrarhorofnj}) Rural Sajniari/ Aitihorifff (1870), 
1 Ex. 1) 314 ; R. V. Trimhlt (1877), 30 L. T. u08 ; Letter kcuni/ Puirn (\>inwif^si(we}s 
V. Collins (1801), 28 L. 11. Ir. 233 ; coiiijjare RarJftr v. Jiaje (18S()k 17 Q 13. 1). 
381, wLu'li Heems irreoonciLiljlt' Tlie (ItTViico does not aviiil UTuler the Public 
Health Acts Aineiidiiieiit Act, ISOO (33 34 Vicl. o. 30), s. 10 , see Lamuskr v. 

Barm’S Distnri Council^ [1808] 1 (i. B. 835, and title Skwehk and Diiains. As 
to the effect of an “owner” ecasinp; to be such during the pj oceodings, sec 
Bromllmd v. Shepherd, [1001 ] 2 K B. 274. 

U) St. Iltlnia Chemical Co. v. St. JJvtens (^arpornfiott (1870), 1 Ex. 1). 190. 

If) Moilot/ V. (1880), 24 L. K. Ir. 238; see Kirlheaton Local Board 

V. Ikaumont (18^8), 32 J. i*. 08; Fordom v. Ramons^ [1804] 2 Q. B. 780, 
coTMparo Kiuson Bottenj Co. v Boole (\yrporati(m^ [1800] 2 Q. 13. 41 ; (irahnm v. 
Wrumfhton, [1001] 2 Oh. 431, 0. A ; and see title Skwers and Drains. 

(7) i^ublic.-llojilth Act, 1873 (38 & 30 Vict. c. 33), s. 103 

{}>) Public lloalfh (London) Act, 1891 (34 & 35 Vict. c. 70), s. 12 (1). 

(i) Puldic Health Act, 1873 (38 & 39 Vict. c. 53), b. 105; Puulic Health 
(Jiondon) Acl, 180] (54 ^ 33 Vict. c. 76), s. 12 (1). 

(/•) I’ubhc Health Act, 1873 (38 A 39 Vict. c. 55), s. 103 Public Health 
(London) Art, 1801 (34 & 53 VTct. c. 76), s. 12 (2). 

(/) Pubbe Health Act, 1875 (38 & 39 Vict. c. 55), s. 103 Public Health 
(Louddu) Act, 1891 (34 k 55 Vict. c. 76), a. 12 (3). 

(w) h. V. Rarllnf (1889), 22 Q. 13, J). 520; ValhQ,m Vestry v. handon Cowdy 

[1807|2u;b. 76. 
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otherwise, but they must be taken in the district where the nuisance 
exists (n). 

*988. Proceedings may be instituted against two or more persons 
who wholly or partially cause a nuisance. They may be included 
in one proceeding. Orders and tines may be made against or 
imposed upon one, some, or all according to requirements, and the 
costs distributed as the court thinks fair and reasonable. Pro- 
ceedings do not abate on the death of any of such persons. Any 
legal right of contribution amongst them is not affected, and persons 
who have been proceeded against may recover a proportionate part 
of the expenses from those persons responsible who have not been 
proceeded against (o), 

989. Outside the Metropolis, an appeal lies from an order of 
justices to the court of quarter sessions^ p), and in the meantime 
proceedings and liability to penalties remain in abeyance iq). 

In London, the same right of appeal and of stay is given (r), 
but only where the nuisance order is or includes a prohibition or 
closing order, or requires tlie execution of structural works (s). 
lipon the appeal })cing dismissed or abandoned the appellant 
becomes liable to a daily penalty during non-compliance with the 
order, unless he satisfies the court before whom proceedings are 
taken for the fine that there was substantial ground for the appeal, 
and that it was not brought for the purpose of delay. The court 
of quarter sessions may impose the fine when dismissing an 
appeal (0* 

If the petty sessional court in London thinks that the nuisance 
will be injurious or dangerous to health, and that immediate 
abatement will not cause any injury which cannot be compensated 
by damages, the court may order the authority to abate the 
nuisance, notwithstanding the appeal.' If the appeal is successful 
the authority must jiay compensation ; if unsuccessful or abandoned, 
the authority may recover the expenses of the abatement {a). 

990. In case of non-compliance with the order of the justices, 
daily penalties may be imposed on persons during default, unless 
it can be shown that they have used all due diligence to carry out 


{n) Public Health Act, 187u (38 & 39 Viet. c. 6r>), s. 108; Public Health 
(London) Act, 1891 (j1 & 55 Viet. c. 76), s. 14. 

(o) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 255 , Public Health 
(London) Act, 1891 (54 & 55 Vict. c. 76), s. 120; see also ilnd., a. 1*1 (2) ; and 
Nathan v. Rouse, [1905] 1 K. Y>. 527 ; and see p. 558, ante. * 

(p) Public Health Act, 1875 (38 & 39 Vict. c. 55), s. 269 ; see title Magis- 
trates, Vol. XTX., pp. 642 et scq. 

{q) Public Health Act, 1875 (38 & 39 Vict. c. 55), s. 99. There is no appeal 
from a Divisional Court to the Court of Appeal (//. v. Whitchurch (1881), 7 
Q. B. D. 534, C. A.), nor from a refusal by the former court to grant an order 
mst for a mandamus to iriagistratos to state a case {h!ji }>arte Schofield, [1891] 2 
Q. B. 428, C. A.) ; see title Crown Practice, Vol. X , p. 124. 

(r) Public Health (London) Act, 1891 (54 & 55 Vict, c. 76), bs. 6 (1), 
125. • 

(a) Jhid., 8. 6 (2). 

(<) Ibid., 8. 6 (3). 

ia) 76i(Z.,8.6(4). 
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the order. Double penalties are imposed for knowingly and wilfully 
acting contrary to prohibition orders (ft). 

The defence of having used all due diligence vill avail an 
owner of premises, who has been unable to abate a nuisance 
existing on lands to which he has no right of access without 
permission of the occupier, when he has done his best to obtain 
such permission but has failed (c). 

Where an order directs an owner to abate a nuisance, and in his 
default directs the local authority to do so, the owner is none the 
less liable to 2 )enalties because the local authority has failed to 
carry out the order (d). 

991. Where an order has been obtained for the abatement of a 
nuisanco and has been disobeyed, it is competent to the authority 
after conviction to enter the promises and abate the nuisance (ej. 
But this is a power and not a duty, so that a mandamus cannot be 
obtained to compel the authority to abate the nuisance (/). It may, 
however, outside the Metropolis, form the subject of comi)laiut to 
the Local Government Board (f/). In London, the metropolitan 
borough councils, but not the City Cor 2 )oration, may be compelled 
to proceed by the London County Council, or by the Local Govern- 
ment Board after complaint made to the Board by the County 
Council (ft). Where the City authority is in default an officer of 
the City police or some other person appointed may proceed on the 
authority of the Local Government Board (i). 

992. Beyond the power to enter premises and abate a nuisance 
after disobedience of a nuisance order, the local authority has 
liowers of entry and examination at limited hours for the purpose 
of ascertaining whether a nuisance exists, or whether, after a 
nuisance order has been made, and so long as it remains unexecuted, 
it is being obeyed (4). 

993. In the event of refusal of admission, any justice on com- 
plaint (0 thereof on oath by any officer of the authority outside the 

(6) Tublic Health Act, 1875 (38 & 39 Viet. c. 66), s. 98; Public Health 
(London) Act, 1891 (5*1 & 65 Viet. c. 76), s. 6 (9). 
fr) Parker v. Inye (1886), 17 U. B. 1). 684. 

(fi) See Tomlim v. Great l^Uinmore NiihaiKe Jlernoral Committee (1865), 12 
L. T. 118. 

(c) Public Health Act, 1875 (38 & 39 Viet. c. 55), s. 98 ; Public Health 
(London) Act, 1891 (54 & 55 Viet. c. 76), s. 6 (9). Power is given to sell any 
materials Removed and to apj)ly the proceeds to the expenses and costs (I’uhlic 
Health Act, 1875 (38 & 39 Met. c. 55), e. 101 ; Public Health (London) Act, 
1891 (64 & 55 Vict. c. 76), s. 9). 

(/) Rf Ham Hoard of Health, Ex parte Bassett (1857), 3 Jur. (n. s.) 130 ; see 
title Crown Practice, Vol. X., p. 97. 

Jhiblic Health Act, 1875 (38 & 39 Vict. c. 65), s. 299. 

(//) Public Health (London) Act, 1891 (54 & 55 Vict. c. 76), ss. 100, 101, 130; 
see title Metropolis, Vol. XX., p. 409. 

(0 Public Health (London) Act, 1891 (54 & 55 Vict. c. 76), ss, 134, 135 ; see 
title METiiopoLib, Vol, XX., p. 469. 

(A:) Ihiblic Health Act, 1875 (38 & 39 Vict. c. 56), a 102; Public Health 
(London) Act, 1891 (54 & 65 Vict. c. 76), s. 10. 

(^) For form of notice of intention to complain, see Encyclopsedia of Formfl 
and Precedents, Vol. X., pp. 470, 546. 
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Metropolis, made after reasonable notice in writing of the inientiori sect. 4. 
to make the entry has been given to the person having the custody SummaiT 
of the premises {m\ may order the person having such custody to Proceed^ 
allow the admission, or if there be no person having such custody, 
an order may be made authorising entry. Any such order 
operates until the nuisance has been abated or the work for which 
the entry was necessary has been done ; and refusal to allow entry 
under order renders the offender liable to penalties (w). The 
applicant for an order must show some reason why entry is 
necessary (o). 

The power of uhe justices to make orders for entry is discretionary, Orders for 
and if made the order should be in such form as to show the ®“*^*'/* 
particular matter to which it has reference ( p). Without a justices’ 
order the local authority has no right of entry against the will of 
the occupier ((/). 

In London, similar general powers of entry are given. The Powers of 
person claiming right of entry must, if required, produce some 
written document, properly authenticated, showing his right to 
enter (r). Any person refusing or failing to admit anyone who is 
authorised and claims to enter is liable to a penalty not exceeding 
1*5 if the entry is for the purpose of giving effect to a magistrate's 
order, and is so stated in the document above mentioned or is 
claimed by an officer of the authority ; or if the refusal or failure is 
with intent to prevent the discovery of some contravention of the 
statute or a bye-law under it ; or is declared by the statute confer- 
ring the right of entry to render the person refusing or failing subject 
to a fine. Beyond this, a warrant may be granted authorising entry, 
and by force if necessary, with heavy penalties in case of default. 

The warrant remains in force until the purpose for which entry is 
required has been satisfied (s). 

994. Costs and expenses of the proceedings are deemed to be Costs ami 
money paid for the use and at the request of the person on whom expenses oC 
any order is made or, where no order is made, of the person by 
whose act or default the nuisance arose. They are recoverable in 
a court of summary jurisdiction (0, or in a county court (a), or in 
the High Court (r). If the owner {w) is liable for tliem they may 

(m) For form of notice of intended entry, see Encyclopcodia of Forms and 
Precedents, Vol. X., p, 

(w) Public Health Act, 1875 (38 & 39 Viet. c. 55). ss. 102, 103. 

(o) Vinca Y, North London VoVagiattand Camden Schools for Girls (1899), G3 
J. P. 244. 

(;>) Wimbledon Urban District Council v. Hastings (1902), 8?L. T. 118, 

ft) Consett Urban Council v. Crawford, [1903] 2 K. P. 183. 

(r) For a form of authority, see Encyclopaxiia of J'oima and Precedents, 

Vol. X., pp. 543, 545. 

(a) Public Health fliondon) Act, 1891 (64 & 65 Viet. c. 76), s. 115 ; and see 
cases cited in notes (o), (qf), supra. As to the power to enter tents, vans, sheds, 
and the like used for human habitation when overcrowding or infectious disease 
is suspected, see Public Health (London) Act, 1891 (54 & 53 Viet. c. 76), s. 95 (3). 

e Seo title Magistrates, Vol. XIX., p. 667. ^ 

See title County Courts, Vol. VIU., p. 678. , 

Public Health Act, 1876 (38 & 39 Vict. c. 65), s. 104; PubHo Healfh 
[London) Act, 1891 (54 & 56 Vict. c. 76), s. 11, 

See the Public Health Act, 1876 (38 & 89 Vict. c. 56), s. 4; and see 
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be recovered from any owner for the time being (a), subject, outside 
the Metropolis, to their not exceeding a year’s rack-rent (h) of the 
premises. They may, where the owner is liable (<•), be recovered 
from the occupier of the premises (d), who may deduct the amount 
actually paid (e) from his rent, but he is not to be liable to pay more 
than the amount of rent due from him after the demand of such costs 
and expenses, or after notice not to pay his landlord any rent without 
first satisfying the coats and expenses (./'). This limitation as to 
amount does not iipi)ly if ho refuses to disclose the name and 
address of bis landlord. The court may apportion the payment 
among persojis who have jointly caused the nuisance (v). Ooiitracts 
between liuirllords and tenants are protected (/(). 

Sn ji-SelT o. — l 7 tdicfmenf. 

996 . Every public nuisance is a misdeujcanour at common law 
and the suliject of indictment (i), and this procedure is not ousted 
unless it is clearly barred liy tlie express or clearly imj^lied terms of 
a statute (/r). At the trial the court may order tlie abatement of 
the nuisance (/). 


VMic IhMiltli (Lotulon) Art, 1S91 (.01: & 6r> Vii.t c 7(1), s. Ml , title I’lTinjf! 
Hkaltuand L()C\l Administuation. 

{(i) See l‘lumM*ad Hoard of Ilbi/s v hojoldhq [W'S), Tj K S K\'eh (l.’J, 17*1, 

YjK (^h. 

(/t) Public rfoulUi Act, 1S75 (98 & 99 Viet, c. fw), s. 101 , see tilU' Landloiu) 
AND Tenant, Vol. XV I II., p 478, 

(<■) If 1 he notice to abate a fitrue-tmal nuisance was HPrvod on the ocouiuVr 
only and not on thf* owner, tbe ]m)viRU)ns as to dHluctions do not apnlv 
(^Butcher v. Ituth (1887), 22 L. 11. Ir. {uSO). 

{d) The fact that tlie local authority has an uusatisfled jud^^mont ap^amst 
the owner is no defence in procf (mIiu'js aj^aiunt the ocomner (’/>VTf/if»<f/.s‘Cf/ Ve^tn/ 
V. Tiawisfi/ (1871), Ti )\ (i (\ I' 247) 

(e) V. Thomi^xon (1868), L. 11 9 (\ P 144. Ar to the effect on a 
right of distress, see Shiuuer Hunt, [1904 ) 2 K. B. 4,)2, t\ A. 

(/) Public Iloalth Act, 1870 (38 vK' ,39 Viot. c. do), s. 104; Public Health 
(London) Act, 1891 (fil Vict c. 70), s. 121 (a) Por form of demand and 
notice, sec Encvclojnedia of Forms and Pincedents, Vol. X., p. 47o. 

((/) Public Tloalth Act, 187:> (.38 & ,39 Vict. c. o,7). s. 104 , I>ublic Ilealth 
(London) Act, 1891 (.51 <fe do Vict. c. 76), s. 11 (2J ; hce lie.nc v. Sadler (1909), 
67 J. P. 6,3; Sathau v. Bourp, [190, I] 1 K. B ,')27. 

(/i) Public Health Act, 1K7.) (.38 & .39 Vict. c. o,B, s. 104; Public lleulth 
(Tjoiulon) Act, 1891 (.H & ,05 Vict. c. 76), s. 121 (b). 

(f) See title (’iuminal L\w and Prockditke, Vol IX., p. 329. 

{!:) See 2 Hawk P. C., c. 25, s. 4 ; R, v. Hall, [1891] 1 Q. B. 747, where the 
Bubjcct is fully discussed. 

(^) See tftlo CjffMiNAL law and riiocEDiruK, Vol. JX., p. 412. 
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Part I. — Preliminary. 

Sect. 1. — hefimtiom. 

996. The term ** open epace,*' as dealt with in this title, ineans 
an open space upon which building is restricted or prohibited. 

The term “ recreation ground,’* as dealt with in this title, means 
a recreation ground the establishment or regulation of which ia 
provided for by law (a). 

Sect. 2. — Jvs SpatirnuU. 

997. There can be no common law right in the public or cus- 
tomary right in the inhabitants of a particular place to stray over 

( a ) There are five kinds of open spaces and recreation grounds : (1) public 
recreation grounds or open spaces, over which the public have a right to go 
for recreation (as to allotments for recreation grounds under the Inclosure 
Acts, SCO title Commons and Rights op Common, Vol. IV., pp 691 et seq.); 
(2) private recreation grounds, over which certain persons only have 
similar rights ; (3) commons (see title Commons and Rights of Common, 
Vol. IV., pp. 441 et seq.) ; (4) sanitary open spaces, upon which buildings 
are prohibited lor sanitary reasons (compare title Metropolis, V^ol. XX., 
pp. 481 et seq.) ; (5) open spaces devoted to purposes inconsistent with 
building operations, such as burial grounds (see title Burial and Crema- 
tion, Vol. III., pp. 401 et seq.)^ highways (see title Highways, Streets, 
and Bridges, Vol. XVI., pp. 1 et seq.), markets (see title Markets 
and Fairs, Vol. XX., pp. 1 et seq.), the foreshore (see title Waters and 
Watercourses), and the like; and see pp. 601, 602, post. As*to offences 
in connection with open spaces and recreation grounds finder the Larceny 
Act, 1861 (24 & 25 Viet. c. 96), and the Malicious Damage Act, 1861 (24 Ss 
26 Viet. c. 97), see title Criminal Law and Procedure, Vol. IX., 
pp. 637 et seq., 768 et seq., 774, 782, 791. As to betting in public gardens, 
see ibid ., p. 561 ; title Gaming and Wagering, Vol. XV., pp. 292, 293. 
Fo» offences in roads and squares under the Town Police Clauses Act, 
1847 (10 &5 11 Viot. c. 89), and as to the offence of injuriously affecting a 
public park or promenade by advertisements under the Advertisements 
Regulation Act, 1907 (7 Edw. 7, o. 28), s. 2 (2), see title Public Health 
AND Local Administration ; see also title Street and Aerial TRAPne. 
As to offences arising from electric generating stations, see title Electric 
Lighting and Power, Vol. XII., pp. 665, 666, As to d^truotivp insects, 
Ibe title Agriculture, VoJ. L, pp. ?80, 38L 
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Skot* 2. an open space or to remain on that space for such purposes as they 
Jus may think proper— spatiandi vd manendi (6). 

Spatiandi. The only common law right of the kind which can be claimed bjj 
the public is to pass and repass from one point to another across 
an open space (c), and the only custiomary right of the kind which 
can be claimed by the inhabitants of a particular place is to play 
lawful games upon an open space (d). 

Sect. 3. — Exemptions, 

Licences in 998. Certain open spaces are exempt from the provisions of 
mortmain. various Acts, as follows ; — 

(1) Local authorities having power by statuto to acquire land 
for open spaces and recreation grounds, whether alone or jointly 
with another authority (c), can hold such land without licence in 
mortmain (/). The provision of a public open space or recreation 
ground is a charitable object {g). 

CompulRorj (2) No part of any park, garden or pleasure ground may be 
purchase. compulsorily acquired under the Small Holdings and Allotments 
Act, 1908 ()/), under the Housing of the Working (Classes Acts, 
1890—1909 (r), or under the Development and Road Improvement 
Funds Act, 1909 (/i). 

(3) No open space may be compulsorily acquired under the 
Housing, Town Planning, etc. Act, 1909 (/), or under the Develop- 
ment and Road Improvement Funds Act, 1909 (w), except (i.) in 
exchange(«) for other land approved, under the former Act(i), by the 
Local Government Board (o), and, under the latter Act(//^), by the 

{b) A.-G. V. Antrohus, [1905] 2 Ch. 188, per Fakwell, J.. at pp. 198, 206 ; 
Eyre v. New Forest Highway Board (1892), 56 J. P. 517, 519 ; and see title 
Trespass. 

(c) See title Highways, Streets, and Bridges, Vol. XVI., pp. 49 et seq, 

(d) See p. 583, post. 

(e) Bodies Corporate (Joint Tenancy) Act, 1899 (62 & 63 Viet. c. 20), s. 1. 

{j) See titles Charities, Vol. IV., pp. 124 et seq., 132, 137 et seq., 263 ; 

Compulsory Purchase of Land and Compensation, Vol. VI., pp. 163 
et seq, ; Corporations, Vol VIII., pp. 367 et seq. ; Local Government, 
Vol. XIX., pp, 267, 318, 364 ; Metropolis, Vol. XX., pp. 455 et seq. As 
to acquisition of suburban commons, see title Commons and Rights of 
Common, Vol, IV., p. 598. 

(g) See also the definition of a “ parochial charity ** in the Local Govern- 
ment Act, 1894 (56 & 57 Viet, c. 73), s. 75 (2). As to the enactments to be 
complied with on such acquisition or provision, see title Charities, Vol. IV., 
pp. 124 et seq. 

(A) 8 Edw. 7, 0 . 36, a. 41. Woodlands not wholly surrounded by or 
adjacent to land acquired under the Act are also exempt (ibid.). As to 
the other provisions of this Act, see titles Allotments, Vol. L, pp. 331 
et seq. ; Small Holdings and Small Dwellings. 

(i) Housing, Town Planning, etc. Act, 1909 (9 Edw, 7, c. 44), s. 45. 
See, further, title Public Health and Local Administration. 

(k) 9 Edw. 7, c. 47, s. 6 (2). 

(?) 9 Edw. 7, c. 44, a. 73. 

(m) 9 Edw. 7, c. 47, s. 5. 

(n) Public notice must be given of the proposed exchange, and the order 
effecting it must provide for the transfer of all private and public rights 
over tne lands exchanged (ibid., s. 19 (2), (3) ; Housing, Town Plannmg, 
etc. Act, 1909 (9 Edw. 7, o. 44), s. 73 (2), (3) ). 

(0) /Aid., s. 73(1). 
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Board of Af^riculture and Fisheries (p), or (ii.) with the express 
consent of Parliament, or (iii.) for the construction or improvement 
. of roads in rural districts (q). 

(4) The Development Commissioners (r) cannot acquire part of 
an open apace lying on either side of a new road to be constructed 
by the lioad Board («). 

(5) Parks, gardens and open spaces, which are open to the public 
as of riglit,and those to which the public have access, if such access 
is in the opinion of the Inland Bevenue Commissioners of public 
benefit, and certain other land intended to be kept unbuilt on, are 
not liable to undeveloped land diity(^). 

(6) Land hand file used for games or other recreation is exempt 
from undeveloped land duty («) and, if held by a corporation 
without a view to profit, from increment value duty (r). 

(7) An open space which has been irrevocably dedicated to the 
public for the purposes of recreation, and cannot be let or used so 
as to ])roduce a substantial profit, is extra rommerciim , and so exempt 
from rating and such charges as private street works expenses (»’)» 
but an open space the dedication of which is not irrevocable, or 
whicli can be so let or used, is not extra commerciim (j:). 

Rkct, 4. — Offences. 

999. Tlio statutory offences or prohibitions relating to places 
of public resort, and offences relating to open spaces and recreation 
grounds, are dealt wdtli elsewhere iy). 


(p) Development and Road Improvement Funds Act, 1909 (9 Edw. 7, 
0 . 47), fi. 19 (1). An “ open space is any land laid out as a public garden 
(»r used for the purposes of public recreation, or a disused burial ground 
{ibid., s. 19 (4) ; Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), 
8. 73 (4) ) ; compare p. 584, jiost, 

{q) Ibid., 8. 73 (1) ; Development and Road Improvement Funds Act, 
1909 (9 Edw. 7, c. 47), s. 19 (1). See, further, titles Highways, Streets, 
AND Bridges, Vol. XVI., pp, 28, 48, 94, 106, 201 ; Public Health and 
Local Administration. As to the application of the purchase-money for 
a recreation ground acquired compulsorily, see title Commons and Rights 
01' Common, Vol. IV., pp. 495 ei seq. 

(r) See titles Highways, ::‘ ri!EETS, and Bridges, Vol. XVI., p. 94; 
Revenue. 

(s) Development and Road Improvement Funds Act, 1909 (9 Edw. 7, 
c. 47), B. 19 (1) (c). As to the Road Board, see titles Highways, Streets, 
and Bridges, Vol. XVI., pp. 28, 48, 94, 106, 201 ; Revenue. 

(t) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), ss. 16, 17 (3) (a); 

Bee, further, title Revenue. • 

(M) Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8), s. 17 (3) (d), 

(v) Ibid., s, 9. 

(w) Great Eastern Bail. Co. v. Hackney Board of Iforls (1883), 8 App, Cas. 
687, per Lord Watson, at p. 693 ; Lambeth Overseers v. London County 
Council, [1897] A. C. 026 (the Brockwell Park case) ; Liverpool Corpora- 
tion V. West Derby Union Assessment Committee (1905), 3 L. G. R, 647; 
London County Council v. Wandsworth Borough Council, [1903] 1 K. B. 797, 
C. A. ‘Jlanvpstead Corporation v. Midland Ba%lway, [1905] 1 K. B. 638, C. A. 

(ap) Heme Bay Urban Council v. Payne and Wood, [1907] 2 K. £. 130 ; 
Pontefract Assessment Committee v. Pontefract Park Trustees, The Same v. 
Hartley (1898), 78 L. T. 738, C. A. ; Lincoln (Mayor) v. Holmes Common 
(1867), L. R. 2 Q. B. 482, C. A. See, further, titles Highways, Streets, 
>AND Bridges, Vol. XVL.pp. 218, 219; Rates and Rating. 

(y) As to offences against public order, see title CRiinNAL Law and 
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Part ri.— Establishment, Maintenance, and 
Regulation. 

Sect. 1 . — Royal Parh. 

Bkct. 1. 

Royal 1000. All Royal parka, gardens and possessions of which the 

Parks. management for the time being is vested in tlie Commissioners of 
Works {a) are regulated by statute (h\ subject to the rights of the 
Royal parks. Commissioners and any officer or servant appointed 

by them (r). 

They (<l) are protected from injury and the i)ub]ic therein secured 
from annoyance by regulations some of \\hich are to be read 
vith reference to rules made by the ranger of the park or by the 
Commissioners (/). 

Rules and 1001. Tho rules niust be approved by Parliament (^), and must 
icguiations. comply with the conditions of the Piules Publication Act, 

189B(/i). They may contain a power to make further regulations 
on particular subjects, and such further regulations need not(2) )>e 
approved by Parliament, or made or published in accoi'daiico with 
tho Rules Publication Act, lH9B(/i). 

Pbocedure, Vol. IX., pp. 637 (iudecoucy), 651 (betting), 563, 554 (drunken- 
ness) ; as to larceny, see ibid.^ pp. 637, 638 ; as to malicious damage, see 
ibid., pp. 774 et seq., 781 et seg. ; as to offences under the Vagrancy Acts, 
see titles Criminal Law ani> Proceddbe, Vol. IX., p. 537; J^oor Law ; 
as to poaching, sec title Game, Vol. XV., pp. 228 et seq. : as to diseased 
persons, see title Public Health and Locjal Administration; as to 
iimsances, see titles Nuisance, pp. 603 et seq., ante; Publjc Health and 
Local Administration ; as to dogs, see title Animals, Vol. L, pp. 394 
et seq, ; as to wild birds protection, see ibid,, pp. 405 et seq. ; as to the 
construction of telegraph lines over public recreation grounds, see title 
Telegraphs and Telephones ; and see note (a), p 579, ante 

(a) See title Constitutional Law, Vol. VII., pp. 133, 134, 137. At tho 
date of the Parks Regulation Act, 1872 (35 &: 36 Viet. c. 15), the list of parks 
in the regulation of the. Commissioners of Works was varied by the 
omission of Chelsea Garden, Treasury Garden, Kew, Riclimoiid, and 
Hampton Court Roads, and by the inclusion of Kennington Park (ibid., 
preamble, Sched. II.). By Order in Council dated 28th March, 1907, the 
management of Keiv Gardens was transferred to tlie Board of Agriculture 
and Fisheries. As to a recent all eratioii of tho boundaiies of St. James’ Park, 
see The National Gallery and St. James’ Park Act, 1911 (1 & 2 Geo. 6, 
c. 23), ss. 1 — 4. As to the leasing of Royal parks for military purposes, 
Boe titles CoNSTiTUiiONAL Law, Vol. VII., p]). 201, 202; Royal Forces. 

(b) Parks Regulation Act, 1872 (35 & 36 Viet. c. 16), s. 2. 

(e) Ibid., s 13. The Act {ibid., s. 11) is not to interfere with rights of 
way or other rights# nor {ibid., s. 14) with tlie application of the provisions 
of the Metropolitan Streets Act, 1867 (30 & 31 Viet. c. 134). By the Metro- 
politan Streets Act, 1867 (30 &. 31 Viet. c. 134), s. 3, all Royal parks within 
the Metropolitan area under the management for the time being of the 
Commissioners of AA^orks aro jiublic idaces within that Act; see title 
Street and Aerial Traffic ; and see note (a), supra. 

{d) l.e., parks to which the Parks Regulation Act, 1872 (35 & 36 Viet. 
0 . 15), applies. 

(c) Ibid., 8 . 4, Sched. The regulations must be put up in the park for 
the information of persons using the park (ibid., s. 10). 

if) Ibid,, Sched. 1. (19). The matters to which the rules may relate aro 
set out in ibid., Sched. 1. (l)--(4), (7), (8), (11), (12). 

(g) Ibid*, 8. 9. As to the proof of rules, see ibid., Sched. I. (20), 

(ft) 66 & 67 Viot. 6. 66 ; see title Statutes. 

(i) Musgrave v. Seniwn (1905), 3 L. 0. R. 932. 
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1002. A park-keeper (k) in uniform may arrest persons ofifend- l. 

ing against the park regulations, where such offences are com- Royal 

mitted in the park and within the view of such keeper, provided he Parks, 

does not know and cannot ascertain the offender’s name and offend 
address (Z). A park-keeper has, in addition (r/i), within the park, all 

the powers of a police constable within the district in which the park 
lies (?i) . He must obey all lawful commands of the Commissioners (o). 

Penalties, recoveral)le summarily (p\ are provided for breach of 
the rules (q), and for assaulting a park-keeper in the execution of 
his duty (r). 

1003. Where land situate within a prescribed (s) distance of a Sanction in 
Royal palace or park is proposed to bo acquired, or included in a special cases, 
scheme, under the Housing, Town Planning, etc. Act, IDOD (Z), the 

Local Government Board (?/) must, before sanctioning the scheme 
or acquisition, communicate with the Commissioners of Works (r) 
and consider their recommendations (ir). 

Sect. 2. — Village Greens, 

1004. The expression “ village green ” (.r), or, as it is sometimes Village 
called, “ town green,” has not been defined by Act of Parliament. 

The essential characteristic is that the inhabitants of the particular 
locality have an immemorial customary right (a) to use it for exercise 
and recreation, including the playing of lawful games (Z>). The 
custom must be reasonably exercised by those entitled to it (r), 

1005. A village green may not be inclosed under the Inclosure Vesting. 


(fc) As defined by the Parks Regulation Act, 1872 (35 & 36 Viet, 
e. 15), s. 3. 

(Z) Parks Regulation Act, 1872 (35 &: 30 Viet. c. 15), 8. 6. The penalty 
for giving a false name and address is a fine not exceeding £5, recoverable 
summarily (ibid.). 

(m) Ibid., 8 . 12. 

(n) Ibid., B. 7. As to these powers, see ibid., s. 8, and title Police. 

(o) Parks Regulation Act, 1872 (35 & 36 Viet. c. 15), a. 7. 

(p) See title Magistrates, Vol. XIX., pp. 589 et seq. 

(q) Parks Regulation Act, 1872 (35 & 36 Viet. c. 15), s. 4. The penalty 
is a fine not exceeding £6 (ibid.). 

(r) Ibid., s. 6. The penalty is a fine not exceeding £20. In default of 
payment, the offender is liable to imprisonment (ibid.). 

(«) I.e., prescribed by regulations made by the Local Govornmoiit Board 
after consultation with the Commissioners of Works (Housing, Town 
Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 74 (2) ). 

(() 9 Edw. 7, c. 44. 

(a) Ibid., 8. 74; see, further, titles Constitutional Law, Vol. VII., 
pp. 103, 104; Public Health and Local AdministAation. 

(f?) See title Constitutional Law, Vol. VJI,, pp 133, 134. 

(w) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, c. 44), s. 74. 

(x) As to the origin and management of village greens, see title Commons 
AND Rights of Common, Vol. IV., pp. 493, 542, 689 et sea. 

(a) As to custom generally, see title Custom and Usages, Vol. X., 
pp. 217 et seq. 

(b) Warrick v. Queen's Cbllege, Oxford (1870), L. R. 10 Eq, 106, 129 (use 
of green as a place of pastime by the inhabitants of the parish**); 
Mounsey v. Ismay (1863), 1 H. & C. 729 (use of piece of land By freemen 
and citizens of a town for horse races). 

(c) Fitch V. Fitch (1797), 2 Esp. 543 (to spoil cut hay in enjoyment of 
' the right is unreasonable). 
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Act, 1845 (tl), but may be vested in the churchwiirdens and over- 
seers, or, in a rural district, in the parish council (if any), or (if 
none) the chairman of the parish meeting and the overseers, in 
trust for use as a recreation ground (e). 

1006. Persons causing any injury to or nuisance upn or inter- 
ruption to the u.se of village greens are liable to penalties under the 
Inclosure Act, 1867 (/), and the Commons Act, 187(5 ((?). 

1007. A village green is a common under Part T. of the Commons 
Act, 1899 {h)j and has the same right of partial exemption from 
compulsory acquisition under housing and town planning echomos 
and development or road improvement schemes as commons and 
open spaces (i). 

1008. A parish council has the same powers over a village green, 
if it is under the control of the council, as an urban district council 
lias under the Public Health Acts (./) over open spaces and ])u])lic 
walks (/i), and the Corporation of the City of London has certain 
powers of acquiring, preserving, and managing village greens (/). 

Sect. 3. — Open Spaces under the Open Spares Act, 190(5. 

1009. An open space under the Open Spaces Act, 190(5 (//i), is any 
land, inclosed or not, either not built on or of which not more 
than one-twentieth part is built on, and the whole or remainder of 
which is laid out as a garden, or is used for purposes of recreation, 
or lies waste and unoccupied (n). 

The Open Spaces Act, 19015 (?a), has no application (o) to the 
Hoyal parks (p) or to land belonging to tlie Crown or Duchy of 
Lancaster (q), or to any garden or ornamental ground or land 
managed by the Commissioners of AVorks or the Commissioners 
under the Crown Estate Paving Act, 1851 (r), or to commoiis under 


(d) 8 & 9 Viet. c. 118 

{e) Ibid., 83. 15, 73 ; Inclosure Act, 1852 (15 & 16 Viet. c. 79), s 14; 
see also Local Government Act, 1894 {56 & 57 Viet. c. 73), ss. 5(2) (c), 
19 (3). 

(/) 20&21 Viet, c, 31,8. 12. 

(fl) 39 & 40 Viet, o, 56, s. 29. 

(ft) 62 & 63 Viet. c. 30, s. 15; see title Commons and Rights of Common, 
Vol. IV., pp. 611 ef seq. 

(1) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, o. 44), a. 73 (4); 
Development and Road Improvement Funds Act, 1909 (9 Edw. 7, o. 47), 
8. 19 (4) ; see pp. 680, 581, ante. 

(j) Public Health Act, 1875 (38 & 39 Viet. c. 65), ss. 164, 183—186; 
Public Health Acts Amendment Act, 1890 (63 & 64 Viet. o. 59), s. 44 ; 
Bce pp. 586 et seq., post 

(fc) Local Government Act, 1894 (56 & 67 Viet. c. 73), s, 8. 

(2) See p. 601, post 

(m) 6 Edw. 7, o. 25. 

(n) Ibid., 8. 20; compare note (p), p. 581, ahfe. 

(o) Open Spaces Act, 1906 (6 Edw, 7, c. 25), s. 19. 

( p) See pp. 582, 583, ante. 

(g) As to which see title Constitutional Law, Vol. VII., pp. 217 ei seq^p 
273 et sea. 

(r) 14 k 16 Viet, c, 05. 
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the Metropolitan Commons Acts (fi), or to land belonging to the 
Inner Temple or Middle Temple (/). 

^ 1010. The trustees or persons charged, by private or local Act of 
Parliament, with the managemoiit of an open space as a garden or 
open space may(«Jf), for or witlioiit consideration, with the consent 
of certain adjoining owners or occupiers (&), and, in certain cases, 
of the freeholder (c), signified by special resolution (d), convey {c) or 
lease (/) the same to tlio local authority (7), or agree wdth such 
authority for the care and management thereof (/<), for the ejijoy* 
inent of the same by the public. 

The trustees may admit persons not being adjoining owners or 
occupiers (?), and have the same powers of making bye-laws as to 
such admission as the committee of the inhabitants of a square (A’). 

1011. Such a conveyance, grant, or agreement, if in accordance 
with the statutory provisions (/), is a good execution of the powers 
and duties of the trustees, and, if a conveyance of their entire 
interest or transfer of the entire care and management, is a complete 
dischai‘go of their trusts, powers, and duties in relation thereto {m). 

1012. Any consideration received for the grant or transfer is to 
be held upon the same trusts as the oj^en space, or to be applied 

{ft) See title Commons and Rights op Common, Vol. IV., pp. 606 et seq, 

(0 See title Barristers, Vol. 11., pp. 357 et seq. 

(a) Open Spaces Act, 1906 (6 Edw. 7, c. 25), 6. 2 (1). 

{b) An “ owner ” in relation to an open space (not being a burial ground) 
js any person in whom the o]>en spac<' in vested for an estate in possession 
during his life or for any larger estate ; and, 111 rcbitioii to a house, includes 
any person entitled io any term of years in the house. An “ occupier ” in 
relation to a house is the person rated to the relief of the poor in icspect of 
the house {ibid., s. 20) ; see also p. 586, post For the definitions of “ local 
authorities,” “open space,” “building,” “burial ground,” “disused 
burial ground,” and “owner” (in relation to a burial ground), see title 
Burial and Cremation, Vol. 111., pp. 533, 534. notes (d), {e). As to the 
effect of the repeal referred to in thid,, note (d), see tlie Open Spaces Act, 
1906 (6 Edw. 7, c. 25), s. 23 (b). 

(c) Ibid , 8 . 2 (2). 

(d) As to special resolutions, see ibid., s. 8 (1). As to tlio mectinga 
of trustees and owners and occupiers, see ibid., s. 8 (2), (5). 

{e) Ibid., s. 2 (1) (a). 

If) Open Spaces Act, 1900 (6 Edw. 7, c. 25), s 2(1) (b). 

(7) As to local authorities in London, see pp. 598 <i seq., post 

{h) Open Spaces Act, 1906 (0 Edw. 7, c. 25). s. 2 (1) (c). The powers of 
local authoriLies to accept such grants or leases, and to undertake such 
management, and make bye-laws therefor, and their ^duties in respect of 
maintenance, and liability to pay compensation, aio the same as in the case 
of a burial ground ; see ibid., as. 9, 10, 12, 13, 15, 16, and title Burial and 
Cremation, Vol. Ill , iip. 542 et seq. County councils have power to 
acquire lands for, and to contribute to the maintenance of, public w'alks or 
pleasure grounds (Open Spaces Act, 1906 (6 Edw'. 7, c. 25), s. 14). 

{i) Ibid., s. 2 (1) (d). 

(k) Ibid., 8. 15 (3), applying the Town Gardens Protection Act, 1863 (26 
& 27 Viot. c. 13), 6. 4; see p. 594, post For a series of forms of notices, 
resolutions, agreements and conveyances prepared for use under the Acts 
in force prior to the Open Spaces Act, 1906 (6 Edw. 7, c. 26), se^ Encyclo- 
paedia of Forms and Precedents, Vol. IX., pp. 72 et seq, 

(0 Open Spaces Act, 1906 (6 Edw. 7, c. 25), s. 2 (3). 
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8BOT. 8. to the objects to which any rates previously imposed in respect of 
Open Spaces the open space were applied (?i). 

under the IQIZ. Land held by trustees (not being trustees under a local or 
private Act of Parliament) upon trusts for public recreation may 
- — * be transferred to a local authority as a free gift, absolutely or for a 
Non-statutory guch land may be held by the local authority (subject to 

tiustees. obligation to use it for public recreation) as an open space (p), 

and must be held by it on the trusts subject to which the trustees 
held the same, or on such otlier agreed trusts as may be approved 
by the Charity Commissioners (q). 

Corpoiatioiifl. 1014 . Corporations other than municipal cor])orations (r) may, 
subject to any consents made necessary by statute or otherwise, 
convey open spaces belonging to them to a local authority upon 
agreed terms (s), 

Private 1015 . The ownor of an open space, including a person having a 

owners. term of years or other limited interest therein, subject to rights of 
user for exercise and recreation by adjoining owners or occupiers, 
has, subject to their consent, powers of conveying and leasing and 
entering into agreements for the care and management of the open 
space similar to those of trustees under an Act of Parliament (f). 

Bipensea 1016 . Expenses incurred by local authorities under the foregoing 
of local provisions are to be defrayed as follows: — (1) By county councils 

authorities. couiity fund (a), or out of money borrowed under the 

Ijocal (rovernment Act, 1B88 {h) ; (‘2) by metropolitan borough 
councils as expenses of the council (r), or out of money borrowed 
as for the purposes of the Metropolis Management Acts, 1855 — 
1893 (d) ; (3) by municipal boroughs or urban district coiinciLs as 

(n) Open Spaces Act, 1906 (6 Edw. 7, o. 25), s. 2 (5). 

(o) Ibid., s. 3 (1). A special resolution is required {ibid. ; and see ibid., 
8.8(1), 

(p) Ibid,, 8. 3 (2). 

Iq) Ibid., s. 3 (1). 

(r) Ibid., s. 7 (1). The corporation, if itself a local authority, has power 
to appropriate its land as an open space to the enjoyment of the pubhc 
{ ibid., B. 7 (2) ). The above-mentioned power would enable a local authority 
to appropriate land, which it had acquired for some other purpose and no 
longer needed for that purpose, as an open space instead ot selling ft as 
superfluous land (but see p. 589, imt). As to the powers of trustees 
in whom an open space is vested for charitable purposes, see title County 
Courts, Vol. VI II., p. 672. 

(s) Open Spaces Act, J9U6 (6 Edw. 7, c. 25), s. 7. A parish council is a 
local authority for this purjiose (tbid., s. 7 (3) ). 

(t) Ibid.,h. 6 (1),(2); see p. 585, ante. Owners of an open sj>ace 
having rights of user of the same lor recreation may convey to the local 
authority like rights for the pubhc (Open 8])acea Act, 1906 (6 Edw. 7, c. 25), 
s. 5 (3) ). As to the conveyance of a disused burial ground, see title 
lJuKiAL ANU Cremation, Vol. HE, p. 533. 

(a) Open Spaces Act, 1906 (6 Edw. 7, c. 25), s. 17 (a) ; see title Local 
Government, Vol. XIX., p, 358. 

(b) 51 k 52 Viet. c. 41 ; Open Spaces Act, l906 (6 Edw. 7, c. 25), s. J8 ; 
see title Local Government, Vol. XIX., p. 361. 

(c) Opefl Spaces Act, 1906 (6 Edw, 7, c. 25), b. 17 (b) ; see title Metro- 
polis, vol XX., p. 461. 

(d) Open Spaces Act, 1906 (6 Edw. 7, c. 26). 8. 18. As to these Acts, see 
title Metropolis, Vol. XX,, pp. 462, note (i), 463 et seq. 
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general expenses under, or out of money borrowed for tho purposes Sbot* ^ 
of, the Public Health Acts {e) ; (4) by rural district councils as Open Spaces 
special expenses under, or out of money borrowed for the purposes tinder the 
of, the Public Health Acts (/) ; (5) by parish councils, subject and 
according to, or out of inouey borrowed for the purposes of, the 
Local Government Act, 1891 (^). 

A county council may purchase or hire, and may maintain, 
improve, or support and contribute to the support of public walks 
or pleasure grounds [h). 

Sect. 4 . — Public Pleasure Grounds under the Public Health Acts. 

1017. The local authorities empowered to provide public walks Authorities 
or pleasure grounds under the Public Health Act, 1875 (i). are 
primarily borough councils and other urban district councils (k) ; 

but rural district councils (1) may be invested with urban powers 
for that purpose (??/). The expression “ urban authority,” therefore, 
in this section includes rural authorities so empowered. 

1018. Any urban authority may purchase or take on lease (?0» Powers of 
and may maintain (o), improve ( p), or support or contribute ( 7 ) to the authonties. 

(e) Open Spaces Act, 1906 (G Edw. 7, c. 25), bs. 17 (c), 18. As to the 
Public Health Acts, see title Local GtOvernment, Vol. XIX., p. 282, 
note ( 0 ) ; and see ibid., pp. 280 — 282, 317, 319. 

(/) Open Spaces Act, 1906 (6 Edw. 7, c. 25), ss. 17 (d), 18. As to the 
Public HealtJi Acts, see title Local Government, Vol. XIX., p. 282, 
note ( 0 ) ; and see ibid., pp. 335, 337. 

(g) 56 iV 57 Viet. c. 73 ; Open Spaces Act, 1906 (6 Edw. 7, c. 25), ss. 17 (c), 

18 ; see title Local Government, Vol. XIX., pp. 242, 244. 

(h) Open Spaces Act, 1906 (6 Edw. 7,,c. 25), s. 14. 

(i) 38 & 39 Viet. c. 55. This does not include the local authorities in 
the Metropolis (Public Health Act, 1875 (38 & 39 Vict. c 55), ss. 2, 4). 

As to the area excluded under the expression “the metropolis,” see 
title Metropolis, Vol. XX., p. 393, note (h). As to public recreation 
grounds in London, see pp. 598 et seq , post. 

(k) See title Local Government, Vol. XIX., pp. 262, 293, 295, note (1). 

(l) See title Local Government, Vol. XIX., p. 329. In practice, how* 
ever, rural district councils seldom act upon these ])ro visions, recreation 
grounds in rural districts being nearly always the village greens, which are 
managed by tho parish councils (see pp. 583, 584, ante). 

(m) Public Health Act, 1875 (38 & 39 Vict. c. 55), s. 276 ; Local Govern- 
ment Act, 1891 (56 & 57 Vict. c. 73), s. 25 ; see title Local Government, 

Vol. XiX., pp. 249, 332. A parish council has m respect of open spaces 
and public walks the same powois as an urban authority in respect of 
recreation grounds and public walks under the Public Health Act, 1875 
(38 & 39 Vict. c. 55), s. 164, and the Public Health Acts Aiimndment Act, 

1890 (53 & 54 Vict. c. 69), s. 44 (Local Government Act, 1894 (66 & 67 
Vict. c. 73), s. 8 (1) (d) ); see injra. * 

(n) For suitable forms of conveyances and leases, see Encyclopaedia of 
Forms aud Precedents, Vol. IX., pp. 66, 67. 

( 0 ) Where the Public Health Acts Amendment Act, 1890 (53 & 54 Vict. 
c. 59), Part HI., has been adopted (see title Local Government, Vol. XIX., 
pp. 386, 386), tho authority may itself provide, or license any person to 
provide, pleasure boats for hire on any water in a park or pleasure ground 
provided by it, and make b^e-laws for their regulation (Public Health Acts 
Ameiidment Act, 1890 (63 h 64 Vict. c, 69), s. 44 (2) ); and where the 
Public Health Acts Amendment Act, 1907, Part VI. (7 5dw^ 7, c. 63), 

BS. 76, 77, is in force, the authority has further powers in relation to games 

(P)» (?)- noiaii {p) and {q), see next page, 
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support of public walks or pleasure grounds (r) ; and it may make 
bye-laws for the regulation of such grounds and provide for the 
removal of persons iiifringiiig the bye-laws («). The authority may 
not use a public pleasure ground provided by it, or permit it to be 
used for any purpose inconsistent with public recreation (t), subject 
to certain statutory exceptions (a). 

1019. An nrbiiii authority may temporarily adapt ae a public 

and rccreaiions, bands of muruc, chairs and seats, reading and refresh- 
ment rooms, and appointment of officers. As to licensing of pleasure 
boats by loc^ authorities generally under the Public Health Act, 1875 
(38 & 39 Viet. c. 55), g. 172, see title Public Health and Local 
Administration. 

(p) A,-0, V. Sunderland Corporation (1876), 2 Ch. D. 634, C. A., per 
Mkllish, L.J., at p. 042 ; and see also A.-Q. v. Leeds Corporation (1880), 
24 Sol. Jo. 539, per Jessel, M.R, ; A.-G. v. Bradford Corporation (1911), 
75 J. P. 553. See also as to improvements authorised where the Public llealth 
Acts Amendment Act, 1907 (7 Edw. 7, c. 53), is in force, p. 589, post. 

{q) Where the Public Health Acts Amendment Act, 1890 (53 & 54 Viet, 
c. 69), has been adopted the powers of contribution are somewffiat wider 
[ibid.f s. 45) ; as to the power of joint action between local authorities and 
the National Trust, see also pp. 596 ct seq , post. 

(r) Pulilio Health Act, 1875 (38 & 39 Viet. c. 56), s. 164. If necessary 
the ground may be accpiired compulsorily [ibid., s. 176) ; see title OOM- 
PULSORY PURCHAvSE OF LAND AND COMPENSATION, Vol. VI., pp. 1 et Seo. 

(s) Public Health Act, 1875 (38 & 39 Viet. c. 65), s 164. As to the pow ers 
of local authorities relating to bye-laws and their confirmation by the 
Local Government Board, and as to bye-kws relating to public places 
generally, see title Public Health and Local Administration. 
As to the validity of bye-laws generally, see Kruse v. Johnson, [1898] 
2 Q. B. 91. As to the reasonableness of bye-laws relating to open 
spaces, recreation grounds and similar places, sec also Torquay Local 
Board v. Bridle (1882), 47 J. P. 183 (fowls); Harper y. Mitchell' (1 HI 9), 
44 J. P. 378 ( bird -catching) ; Nash v. Manmnq (1894), 68 J. P. 713 
(standing vehicles) ; Gray v. Sylvester (1897), 46 W. R. 63 ; 61 J. P. 897; 
Parker v. Bournemouth Corporation (1902), 66 J. P. 440; Williams v. 
Weston-super-Mare Urban District Council (1907), 72 J. P. 64 ; Moormxin v. 
Tordof (1908), 72 J. P. 142 (hawkers) ; Parker y. Clegg (1903), 2 L. G. K. 
608 ; Pelham v. Littlehampion Urban District Council (1898), 63 J. P. 88 
(bathing machines) ; Southend-on-Sea (Corporation v. Davis (1900), 16 T. L. 11. 
167 (street music) ; De Morgan y. Metropolitan Board of Works (1880), 5 
Q. B. D. 155 (public speaking) ; Kitson y. Ashe, [1899] 1 Q. B. 425 (strcf t 
betting) ; Nash v. Finlay (1901), 85 L. T. 682 ; Slee y. Meadows (1911), 
75 J. P. 246 (Salvation Army services) ; Mitcham Common Conservators v. 
Cox, Same v. Cole, [1911] 2 K. B. 854 (golf). For a set of model bye-laws, 
see EncyclopsMiia of Forms and Precedents, Vol. IX., p. 99. 

{t) See A.’G. v. Southampton Corporation (1850), 1 GilT. 363 (cattle fair 
not allowed ;* see, however, the Public Health Acts Amendment Act, 1890 
(53 & 54 Viet. 0 . 65), s. 44); A.-G. v. Sunderland Corporation (1876), 2 
Ch, D. 634, C. A. (erection of town hall and school of art not allowed : a 
free library, museum and conservatory “ bond fide intended for the use of 
persons frequenting its grounds ” {ibid., per James, L.J., at p. 642) allow- 
able) ; A.-O. y. Bray Township Commissioners (1880), 6 L. R. Ir. 254. 
C. A. (lease of land for the erection of a pavilion and bathing place being 
part of land acquired as a public place of recreation and exercise on 
foot** allowed). See also A.-G. v. ilanwell Urban Council, [1900] 2 Ch. 
377, C. A,, per Collins, L.J., at pp, 386, 387; J.-G. v. Teddington Urban 
Council, [J.898] 1 Ch. 66 ; A.-Q. y. Bradford Corporation (1911), 76 J. P« 
653 (street widening). 

(a) See the Public Health Acts Amendment Act, 1890 (63 & 54 Viet, 
Q. 59), s. 44 (1) ; and p, 689, post. 
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pleasure ground park of a piece of land bought, but not immo* SEot. 4 . 

diately required, for another purpose, instead of selling it as Public 

.superfluous land (b) ; such land must not permanently be diverted Pleasur 
from the purpose for which it was originally acquired (r), and the Ottoxmds 
acquirement of rights over it inconsistent with such purpose must the 

be prevented (rf). PnWic 

^ 1020 . The authority has no general power of charging for admis- 
sion to(<^) or of closing any public walk or pleasure ground (/) ; cioMuj^and 
but limited powers of closing and charging for admission may be for 

obtained (r/). If the ground is an inclosed space which can only 
be entered by gates, the exclusion of the public at night may be * 
provided for by bye-laws. 

Where powers under the Public 'Health Acts Amendment 
Act, 1890 (/f), have been adopted (?), the authority may on any days, 
not exceeding twelve in any year nor more than four hi succession, 
and not being Sundays or public holidays, allow a public park or 
pleasure ground provided by it, or part thereof, to be used by a 
public charity or institution, or use it, or allow it to be used, for any 
public purpose, and' may cliarge, or allow a charge to be made, for 
admission on such days (k), 

1021 . Where the Public Health Acts Amendment Act, 1907 (/), Power of 
Part VI., 8. 76, is in force, the authority may, subject to any restric- Providing 
tions imposed by the Local Government Board, provide in any 
public park or pleasure ground established or managed by it, appa- 
ratus for games and recreation, chairs or seats, reading rooms or 
other buildings, and conveniences and refreshment rooms, and may, 
subject to certain restrictions, charge for the use thereof (»i). The 
authority may also provide, or contribute to providing, a band (a), 
and may inclose part of the park far the convenience of persona 
listening thereto (o), and in case of frost may inclose part of the 

(6) A.-G. V. Teddington Urban Council, [1898] 1 Oh. 66. As to superfluous 
lands, soe titles Compulsory Purchase op Land and Compensation, 

Vol. VI., pp. 26 et seq. ; Metropolis, Vol. XX , p. 460 ; and as to its 
retention by sanction of the Local Government Board, see title Public 
Health and Local Administration. 

(c) A.-Q. V. Teddington Urban Council, supra ; A.-G. v. Uanwell Urban 
Council, [1000] 2 Cli. 377, 0. A. 

(d) A.-G. V. Teddington Urban Council, supra, per Homer, J., at p. 70 ; 
see now, however, the Public Health Acts Amendment Act, 1907 (7 Edw. 7, 

0. 53), B. 76 ; title Public Health and Local Administration. 

(e) A.-G. V. Leeds Corporation (1880), 24 Sol. Jo. 539, where it was held 
that such a charge could only be justified under a local Act. 

(/) “Even for a single day” {A.-G. v. Loughborough Local Board (1881), 

Times, 31st May, per Hall, V.-C.). 

(g) See the Public Health Acts Amendment Acts, 1890 (53 & 54 Viet. 

0 . 59), 8. 44 (1), and 1907 (7 Edw. 7, c. 63), s. 70, infra. 

{h) 53 & 64 Viet. c. 59. 

(i) See title Local Government, Vol XIX., pp. 386, 386, 

(fc) Public Health Acts Amendment Act, 1890 (63 & 54 Viet. c. 69), 
s. 44 (1) ; see also, as to ibid., ss. 44 (2), 46, pp. 587, 688, ante. 

{1) 7 Edw. 7, c. 63. 

M Jhid., 8. 76 (1) (c), (f), (g), (h), (i). They may also, subject to certain 
conditions, let such thiu^ when provided, or let the rights of providing . 

Ahem {ibid.). 

(n) Ibid., 8. 76 (1) (d). 

( 0 ) Ibid., 8. 76 (1) (e), 
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park to protect the ice (;>), and may charge for admission to such 
inclosures (q^) ; or may set apart part of the park for cricket, foot- 
ball, or other games (r). Such powers, however, must not be, 
exercised in contravention of any condition under which the park 
is held (a). 

Provision is made for meeting the expenses incurred under 
these provisions (/;) and for the due observance of regulations made 
thereunder (r). 

1022. "Where the Public Health Acts Amendment Act, 1907 (d), 
Part VJI., s. 81, is in force, a place of public resort or recreation 
ground is to be deemed ‘‘ an open and public place ” under the 
Vagrancy Acts (/), and “ a street *’ under the Town Police Clauses 
Act, 1847 (!/). 

Sect, 5 . — Oprn Spaces under the Settled Estates and Settled 
Land Acts. 

1023. Any part of a settled estate may be laid out for open 
spaces, either to be dedicated to the public or not, subject to certain 
restrictions as to the meeting of the expenses and maintenance of 
the open spaces (//). 

1024. On or in connection with a sale or grant for building 
purposes, a building lease, or of settled land, the tenant for life 
may cause or require any parts to be appropriated and laid out for 
such spaces, with fencing, paving, or other necessary or proper 
W’orks for the use of the public or of individuals (i). 

Sect. 6. — llccreation (hounds under ike Toivns Improvement 
Clauses Act, 1847. 

1025. Where the necessary provisions of the Towns Improvement 
Clauses Act, 1847 (k), are in force (/), the local authority (a/?) may 

(p) Public Health Acts Amendment Act, 1907 (7 Edw. 7, c. 63), a. 76(1) (a). 

(q) Ibid., s. 76 (1) (a), (e). 

(r) Ibid.,B. 76(l)(b). 

(a) Ibid,, 8. 76 (4), 

(b) Ibid., 8. 76 (2), (3). 

(c) Ibid., 8. 77. 

id) 7 Edw. 7, c. 63. 

(e) Ibid., 8. 81. 

(/) See titles Criminal Law and pROCEnuRE, Vol. IX., p. 6.37 ; Poor 
Law. 

{g) 10 & 11 Vict./j, 89, s, 29, and iUd., 8, 28,80 far as it relates to ferocious 
dogs, furious riding and driving, offences against public order, discharge of 
firearms, bonfires, and refuse in streets ; see titles Public Health anp 
Local Administration ; Street and Aerial Traffic. 

(ft) Settled Estates Act, 1877 (40 & 41 Viet. c. 18), ss. 20 — 22. As to this 
and the following power, see title Settlements. 

(i) Settled Land Act, 1882 (45 & 46 Viet. c. 38), s. 16. As to golf 
courses, see Be Be la Warr^s {Lord) Settled Estates (1911), 27 T. L. R. 634. 
As to the expenses of such appropriation, see title Land Improvement, 
Vol. XVill., p. 286; and see ibid., p. 283, note (/), as to the provision of 
open spalbes as ''improvements ” under the Settled Land Act, 1882 (46 & 
46 Viet. c. 38), R. 26 (xvii.). 

(ft) lOStll Viet, c, 34, » 

(l) See title Local Government, Vol. XIX., pp. 292, 328. 

(m) See ibid., and title Public HIqalth and Local Administration. 
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by a special order (n) provide (places to be used as pleasure grounds 
or places of public resort or recreation (o). Subject to the 
ground being in a situation approved by the inspector of 
nuisances (p), it may be either within the district or at a reasonable 
distance therefrom, not exceeding three miles from the centre of 
the principal market-place (if any), or from the principal office of 
the council (o). 

Sect. 7. — Becreation Grounds under the Eecreation Grounds 
Act, 1859. 

1026. Any lands may be conveyed to trustees by a donor or 
grantor for any estate of which the latter would, independently of 
the Recreation Grounds Act, 1859 (q), have power to dispose, and 
subject to any reservation, restrictions, and conditions by him, to 
be held as open public recreation grounds or playgrounds (r). 

The grant or conveyance of such lands does not require enrol- 
ment ( 5 ), it need not be by indenture (/), and it is not invalidated 
by the death of the donor or grantor wdthin twelve calendar months 
after the making of the grant (u), 

1027. The grant or conveyance of land belonging to a municipal 
corporation must be made by the body corporate, and the consent 
of the Treasury is required (r). 

The grant or conveyance of parish land must be made by the 
trustees or feoffees (if any) in pursuance of a special resolution (zc) 
of the parish council or parish meeting (x) ; if there are no 
trustees or feoffees, it is to be made by the parish council or parish 
meeting; in either case the approval of the Local Government 
Board (//) is required (^). 

(n) As to the procedure of incorporation by special Act, see title Public 
Health and Local Administration. 

( 0 ) Towns Improvement Clauses Act, 1847 (10 & 11 Viet. c. 34), s. 135. 
Grounds so provided may be improved (ibid.), and, while they belong to 
the local authority, are exempt from rates made under that Act or the 
special Acts (tbtd., s. 168). 

(p) See title Public Health and Local Administration. 

(q) 22 Viet. c. 27. 

(r) Ibid., 8. 1. 

{«) It is not clear that this provision applies to such conveyances made 
under other Acts ; see pp. 586, 590, ante. 

(1) A statutory form is provided (Keoroation Grounds Act, 1859 (22 Viet, 
c. 27), 8. 2. For a fuller form, see Encyclopaedia of Forms and precedents, 
Vol. IX., p. 60. 

(tt) Becreation Grounds Act, 1869 (22 Viet, c, 27), s. 2. This provision 
exempts such conveyances from the provisions of the Mortmain Acts, as 
to which see p. 680, ante, and title Charities, Vol. IV.. pp. 124 ets^q, 

(v) Becreation Grounds Act, 1859 (22 Viet, c. 27), s. 3. 

(w) The resolution is 10 be “ a resolution for that purpose ** and must, be 
“ passed in meeting assembled for the purpose ” (ibid., s. 4). Ae to such 
meetings, see title Local Government, Vol. XIX., pp. 244, 254 et fteq. 

(») M successors of the churchwardens and overseers and vestry; see 
Local Government Act, 1894 (66 & 67 Viet. 0 . 73), ss. 5, 6, 8, 19 (4), (10), 
and title Local Government, Vol. XIX., pp, 246, 254. • 

(y) As Bucoessors of the Poor Law Board; see Local Government Board 
Act, 1871 (34 k 35 Viot. 0 . 70), and title Poor Law. 

(s) Becreation Grounds Act, 1859 (22 Viet. c. 27), a. i* 
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Opbh SpACis iNo Becreation Sboonds, 

For the above<meQtioned purposes, the lord of any manor or 
the churchwardens of any parish, or the overseers of the poor of 
any parish or township, or all or any of such persons to whom lands, 
have been conveyed as above mentioned, are a body corporate (a). 

. 1028 . The management and direction of such grounds remain in 
such persons as may be named in the deed of conveyance thereof (/>). 
If not named, or if there is a failure of such managers and directors, 
the Charity Commissioners may settle a scheme for the ai')pointment 
of persons to act as managers and directors {h). 

1029. The managers and directors may make and enforce bye- 
laws, orders, and regulations for the management, preservation, 
disposition and care of the grounds, and for the government of all 
persons using or frequenting the samo(c). 

Such bye-laws, orders, and regulations must be in accordance 
with the conditions of the grant, and they must be approved by the 
Charity Commissioners, and, if they in any manner restrict the 
public use or enjoyment of the grounds, they are not valid unless 
sanctioned with such approbation (d). 

1030. Any person may bequeath any personal property, not 
exceeding £1,000, for the purpose of defraying the expenses of 
purchashig, preparing, maintaining, and preserving such grounds 
for the abovu-mentionod purposes, and of ornamenting such 
grounds (<’). 

Sect. 8. — IVallcs and Plai^groimds under the Public Improvements 
^ Act, 1860. 

1031. The Public Improvements Act, 18G0 now of practical 
importance only in rural districts (g). The Act (g) apparently is of 
no force until adopted (/t), but it may only be adopted in parishes 


(a) Recreation Grounds Act, 1859 (22 Viet. c. 27), s. 5. 

{b) Ibid. 

(c) Ibid., 8 6. The Act does not say how such bye-laws etc. are to bo 
“ enforced,’* and it is doubtful whether they could be enforced by a 
])eaalty, at all events by one recoverable summarily : they can, however, 
be enforced by indictment (22. v. Hambly (1879), 43 J. P. 496). For a 
form of bye-laws, see Encyolopiedia of ll’orms and Precedents, Vol. IX., 

р. 107. 

(d) Recreation Grounds Act, 1859 (22 Viot. c. 27), s. 6. It would appear 

that if the bye-laws etc. do not contain any such restriction, the require- 
ment as to* the approbation of the Charity Commissioners is merely 
directory. • 

(e) Recreation Grounds Act, 1859 (22 Viet. c. 27), s. 7. 

(f) 23 & 24 Viet. c. 30. 

(g) It can also be adopted in boroughs {ibid., s. 2) and non-municipal 
urban districts (see note {%), p. 593, post), but those bodies have more 
convenient powers under other statutes (see pp. 686 et seq., ante). But 
many of the powers it confers can only be exercised in rural districts by 
virtue of its provisions {e.g., those as to seat^and shelters from rain). 

(A) Public Improvements Act, 1860 (23 & 24 Viot. c. 30), s. 2. Ibid., s. 1, 
is in terms absolute, but from the language of the remaining sections it 
appears that the Act is adoptive. M< reover, it is one of the series of Acts 
called “ the adoptive Acts ” (see Local Government Act, 1894 (66 & 67 Viet. 

с. 73)» s. 7 (f) )* The ynetbod of adoption is the same as in the case of the* 
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having a population of five hundred or upwards, according to the 
last census for the time being (i). 

• 1032. Where the Act is adopted, the provisions of the Baths 
and Waslihouses Act, 1846 (t), concerning the following matters, 
take effect : — 

(1) The authority by whicli and the manner in which the Act is 
to bo carried into execution ; 

( 2 ) The mode of providing the expenses of carrying the Act into 
execution (excluding the provisions for borrowing money for such 
expenses) ; 

( 8 ) The appointment (in the case of a parish) of commissioners, 
their tenure of office and procedure, and the audit of tiicir accounts ; 

(4) The powers of the councils and commissioners for the pur- 
poses of the Act (except the power of borrowing money) (f). 

1033. The authority for carrying the Act into execution may 
purchase or lease lands, and acc(ipt gifts and grat\is of land, for any 
public walk, exercise or pla.y ground, and may levy rates for main- 
taining the same, and for removing any nuisances or obstruction 
to tlie free use and enjoyment tlioreof, and for improving any open 
walk or footpath, or })lacing convenient seats or shelters from rain, 
and for other purposes of a similar nature (//O- Kvery such rate is 
to be made by the ratepayers of the parish in meeting assembled (^0 ; 
it is to be a separate rate and called the “ Parish Im])rove- 
inent Rate ” (o) ; it must be agreed to by a majority of at least 
two-thirds of the ratepayers assembled at the meeting(p); and 
it may not exceed 6 d. in the pound ( 7 '). Before any such rate is 
imposed, a suiu in amount not less than ono-half of the estimak-il 
cost of the proposed improvement must have been raised, given, 
or collected by ))rhMte subscription or donation (r). Corporalo 
bodies have the right to attend all meetings called for the purpose 
of imposing such rates, and may vote thereat by some person to be 
deputed by them for tliat purpose under their corporate seal (.?). 

Baths and Waslihou.se8 Act, 1846 (9 & 10 Viet. c. 74) (Public Improvt*- 
monts Act, 1860 (23 & 24 Viet. c. 30), s. 2) ; see titles Loc.vj. Governmln j, 
Vol. XIX., p. 257 ; Public Health and LooiiL Ai>mintstkaticn. 

(i) Public Improvements Act, 1860 (23 & 24 Viet. c. 30), s. 2. Ibid., s. 1 , 
setting out the powers of parishes under the Act, icfers to parishes with a 
population “ which .... exceeds live hundred persons,” but probably, i 
a question whether or not the Act could be adopted in a parish with a 
population of exactly five hundred, such a parish would be held to be 
included, and that the difference between the limitation in ihi^ , s. 1, and 
that in ibid., s 2, was merely a draughtsman’s eiror (see, as to such eirors 
in statutes, R. v. Marsham, Ex parte Chambe)lajn. flflfl)7] 2 R. B. 638; 
and title Statutes). 

(k) 9 & 10 Vict. c. 74. 

(l) Public Improvements Act, 1860 (23 & 24 Viet. c. 30), s. 3. As to 
these powers, see title Public Health and Local Administration. 

(w) Public Improvements Act, 1860 (23 & 24 Vict. c. 30), a. 1. 

(n) See title Local Government, Vol. XIX., p. 257. 

(o) Public Improvements A^ct, 1860 (23 & 24 Vict. c. 30), sa. 1, 4. 

(p) Ibid., a. 4: Local Government Act, 1894 (56 & 57 Vict. c. 73), s. 89, 

Sohed. II. • 

(g) Public Improvements Act, 1860 (23 & 24 Vict. c. 30), as. 1, 7. 

(r) Ibid., 8. 6. 

(«) Ibid., a. 5. 
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Sect. 9. — The Town Gardens Protection Act, 1863. 

1034. The Town Gardens Protection Act, 1863(a), applies to any^ 
inclosed garden or ornamental ground in a city or borough set apart, 
otherwise than by the revocable permission of the owner (ft), in any 
public square, crescent, circus, street, or other puldic place for the 
use and enjoyment of the inhabitants thereof (c). There must be a 
legal right in the inhabitants or some of them to such use and 
enjoyment, a de facto use and enjoyment not being sufficient (d). 

1035. A committee of inhabitants appointed to manage such a 
garden may make, revoke, and alter bye-laws for the management 
and preservation thereof (e). 

Any inhabitant, or person admitted to the ground by any 
inhabitant, offending against any such bye-law is liable to a 
pemalty (/). 

1036. The authorities for the protection of such grounds (herein- 
after called the corporate authority) are, in the Gity of London, the 
Common Council of the City ; in the County of London outside the 
City, the London County Council ; and elsewhere the municipal 
(*orporation of the city or borough {(})• 

The authorities in whom such gardens or grounds may, in certain 
circumstances, be vested, and the authorities required to raise the 
money necessary for defraying certain expenses incurred by garden 
comniittees, are, in the County of London, outside the City, the 
metropolitan borough councils, and elsewhere the corporate 
authority (ft). If part of the garden or ground is situate in one city 

(a) 26 & 27 Viet. c. 13. 

(b) Ab to the meaniug of these words, see Tulk v. metropolitan Board 
of Works (1868), L. R, 3 Q B. 94, per Cockburn, C.J., at pp. 117, 118; 
affirmed (1868), L R. 3 Q. B. 682, Ex. Ch 

(c) Town Gardens Protciction Act, 1863 (26 A 27 Viet o. 13), s. 1. 

The Act does not apply to grounds to which the public ha^e a right 
of access (see ibid., and the preamble), nor to land belonging to the 
< 'rown or Duchy of Lancaster, nor to land under the management of tho 
( 'ommissioners of Works or Commissioners appointed under the Crown 
Estate Paving Act, 1851 (14 & 15 Viet. c. 95), nor to any ground for the 
care and protection of which provision has been made by statute (Town 
Gardens Protection Act, 1863 (26 & 27 Viet. c. 13), s. 7). As to Royal parks, 
see p. 582, ante : and as to open spaces under local Acts, see j>p. , ante, 

(d) Tulk V. Metropolitan Board of Works (1868), L. R. 3 ii. B. 682, Ex. Ch. 

(e) Town Gaidens Protection Act, 1863 (26 & 27 Vict. c. 13), s. 4. The bye- 
laws do not come into operation until allowed by some judge of one of the 
superior cowts, or by the justices m quarter sessions, who must, on the 
request of such coqimittee, inquire into any bye-laws tendered to them for 
that purpose, and allow or disallow the same as they think meet (ibid.). 
The bye-laws must be entered m a book kept for that purpose, and signed 
by the chairman of tho committee meeting at which the same are passed : 
the book is evidence of such bye-laws (ibid.). 

(/) Ibid. The proceedings for the recovery of the penalty, which may 
not exceed £5, are to be belore a magistrate acting for the district in 
which the garden is situate (ibid.). 

(g) Town Gardens Protection Act, 1863 (56 & 27 Vict. c. 13), ss. 1, 2. 
As to the Common Council, see title Metropolis, VoL XX., p. 426 ; as 
to the Dondon County Council, see ibid., p. 393. 

(ft) Town Gardens Protection Act, 1863 (26 & 27 Vict. c. 13), s. 1 ; 
London Government Act, 1899 (62 & 63 Vict. c. 14), s. 4 (1). As to th% 
ooiporate authority, see the text, supra. 




Part It— S stabushment, Matntenanoe, akd Hegoeatiov. 

or borough and part in another, the authority for these purposes is 
the authority of the city or borough within which the part is 
gituate (i). 

1037. Where any person can, in right of any house or oihe.r 
property, require that any such ground be maintained, and ]u\ 
in writing signed by him, re/iuests the corporate authority to protect 
such right, the authority may accede to such request (A*). Thereupon 
the rights of such p(irson vest in such corporate autliority, and it 
can, for and in its own name, exercise all the rights of such person 
in relation thereto, and take legal proceedings therefor (1). 

Where any such ground has been neglected, the corporate 
authority must take charge of the same (w), and if after due inquiry 
the freehold owner cannot be found, or if it is vcisted in any person 
subject to a condition for keeping the same as garden or pleasure 
ground, or that the same shall not be built upon, the cof]»orate 
authority must cause any encroachments made therein within the 
period of twenty years before the 4th May, 1868, to be rBmoved(a), and 
must, if so requested by the surrounding owners and occupiers, vest 
it in a committee as a garden or ornamental ground for the use of 
Bucli inhabitants (n). 

If such owners and occupiers do not undertake the charge of the 
ground, the corporate authority must (p) vest the same in the local 
authority (g) to be maintained as an open i)lace or street for the 
advantage of the public, subject to the approval of the corporate 
authority (r). 

1038. Any charge incurred by the London County Council in the 
execution of any of the foregoing powers is deemed to be expenses for 
the payment wliereof provision is made hy the Metropolis Manage- 
ment Acts («), and the expenses incurred by any other corporate 
authority, are to be d(^omcd expenses necessarily incurred by it 
in carrying into execution within and for its city or borough the 
Municipal Corporations Act, 1882 (t), and any other Act amending 
the same (a). 

(i) Town Gardens Protection Act, 1863 (26 & 27 Viet. c. 13), s. L 

(k) Ihid.y 8. 2. 

(l) Ihid. 

(m) Ihid., 6. 1. The authority must put up a notice to that effect (ibid.). 
This and the following powers are subject, under ibid., s. 1, to all such rights 
as any person would have enjoyed had this Act not been passed (ibid.). 

(n) Town Gardens Protection Act, 1863 (26 & 27 Viet. c. 13), s. 1. The 
date mentioned is the date when this Act received the Royal ^sent. 

(o) Ibid., 8. 1. As to the requirements of the form of the request and 
composition of the garden committee, see ibid. The* expenses of the 
comm ’I tee are raised by the local authority (see p. 694, ante) as an 
additi »'.ial rate on the surrounding occupiers (Town Gardens Protection 
Act, 1863 (26 & 27 Viet. c. 13), s. 1). 

(p) Within six months after the notice has been put up (see note (m), 
eupra), or within such further time as the corporate authority may 
tiimk it expedient to allow (Town Gardens Protection Act, 1863 (26 &r 27 
Viet. 0. 43), 8. 1). 

(q) See p. 694, ante. 

(r) Town Gardens Protection Act, 1863 (26 & 27 Viet. c. 13), s.'l. 

(s) See title Metropolis, Vol. XX., pp. 463 et seq. 

(«) 46 & 46 Viot. c. 50. 

• (a) Town Gardens Protection Act, 1863 (26 & 27 Viot, o, 13), s, 3 i 
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1039. Any police constable may apprehend any person he sec s 
tnrowing any rubbish into any such garden, or trespassing therein, 
or getting over the railings or fence, or stealing or damaging the 
flowers or plants, or committing any nuisance therein (6). 

Sbct. 10 - — Plants of Public llesort muler the National Trust Act, 

1007. 

1040 - jAbiny 02 )en spaces and recreation grounds have been 
providful by private enter])rjse, both by iiuiividuals (c) and by 
idiilanthropic bodies (d). But few (if any) private })ersons have 
received statutory powers with respect to such matters, and ** The 
National Trust for Places of Historic Interest or National Beauty,” 
or, sliortly, “The National Trust ”(f), is the only philanthropic 
body that has, in recent years, received statutory powers 
exercisable bey(md some particular district. 

This body (/) has been entrusted with certain powers exercisable 
anywhere in the United Kingdom for the porinanent preservation 
of lauds and buildings of beauty or historic interest : the natural 
aspect and features of the land and the animal and plant life 
thereon so far as practicablo must bo preserved (/;). 

Municipal Corporations Act, 1882 (45 & 46 Viet, c, 50), s. 242 (1), and 
8clieil. IX., Vart I As to such expenses, see title Local Government, 
Vol- XIX., pp. 317, 319. 

(b) Town (wardens Protection Act, 1863 (26 &. 27 Viet. c. 13), s. 5. The 
offender is triable summarily, and is liable lor each offence to a penalty not 
exceeding 40«., or to imprisonment for not exceeding fourteen days {ibid.). 
In such proceedings the committee, as owners ot the garden, may be 
described by the name of A. B. and others (ibid.). As to summary pro- 
cedure, see title Magistrates, Vol. XIX., pp. 589 et seq. The provisions 
of the Metropolis Management Act, 1855 (J8 & 19 Viet. c. 120), ss. 225 — 
228 (see title Metropolis, Vol. XX., p. 464), and the Summary Juris- 
diction Act, 1848 (11 & 12 Viet, c. 43) (see title Magistrates, Vol. XIX., 
pp. 571 et seq ), are incorporated in the Town Gardens Protection Act, 1863 
(26 & 27 Vict. c. 13), and apply to any penalty, bye-laws, and offences 
under the Act (i/nd., s. 6). 

(c) For instance, the museum and pleasure grounds (called the " Larmer 
Grounds ”) provided by General Pitt Rivers at Rushmore on the borders 
of Dorsetshire and Wiltshire. See further, as to these grounds, Be PUt 
Rivers, Scott v. Pitt Rivers, [1902] 1 Ch. 403. 

(d) Amongst such bodies may be mentioned the following : — The Com- 
mons and Footpaths Preservation Society, the Metropolitan Public Gardens 
Association, and the open spaces branch of the Kyrlo Society. 

(e) National Trust Act, 1907 (7 Edw. 7, c. cxxxvi.), s. 2. * 

' (f) Its members are : subscribers, who pay an annual subscription ; 
life members, whb give a donation ; honorary members, who are elected in 
return for some adequate gift ; and local corresponding members, who 
undertake gratuitously to further the interests of the Trust locally (ibid., 
8. 14). The liability of members is limited to their annual subscrip- 
tion or other contribution which they have a^eed to give (ibid., 
SB. 15, 16). The governing body consists of a president and fifty coun- 
cillors, twenty-five of whom are elected annually from among the members, 
the other twenty-five (each of whom holds ofl&oe until a substitute is 
appointed) being nominees of the Trustees of the National Gallery and the 
British Museum, the Presidents of the Royal Academy of Arts and the 
Society of Antiquaries of London, and other kindred societies, the 
Chanoellors of the Universities of Oxford, Cambridge and London, the 
Senates of the Universities of Edinburgh, Glasgow, St. Andrews and 
Dublin^ the County (councils Association, and others (ibid., s. 18). 

(g) (hid., s. 4 (1). 
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1041 . The National Trust, either alone, or jointly ^^itll other 
)odies or persons (/t), may acquire, but not compulsorily, and may 
lold without licence in mortmain (?), all kinds of property in trust 
'or any public purposes, and may act as trustees o'' any property 
lovoted to public purposes (A). 

- They may maintain and manage, cither alone or jointly with 
)ther bodies or persons (/t), open spaces or jjlaces of public resort, 
ind buildings for public recreation, resort, or instruction (/), for 
jie convenience of persons using them or resorting thereto (m). 

They may, for the comfort or convenience of persons using or 
‘fsorting to it, imprf)ve any property which belongs to them or in 
.vliich they liavci any interest, and exercise full powers of owner- 
.hip over it according to their estale and interest, so long as they 
lo nothing inconsistent with tho Trust (//). They may, however, 
)orrow money either by mortgage of their alienable property or by 
iliarging the income derivable from any of ilicir properties (n). 

1042. Tlie revenue of tlie Trust must be applied, first, in payment 
)f the expenses incurred in connection with their pr('perLy, then in 
layinent of the interest on and the instalments of mon(\v borrowed by 
hum, {uid tho balance, if any, must either be applied in furthering 
he olqects of the Trust, or invested in trustee investments (;/). 
LTieir capital is to be applied, subject to any conditions attached 
,0 any particular gifts, in the rc'payment of loans or otherwise in 
ur therm g the objects of tho Trust (</). Subject to the foregoing 
TCpiirenionts, tliey may do wTiat they deem desiralde in furtlienng 
ilie olqocts ot tlio Trust (r), but they may in no circumstances mako 
iny profit for their meinhers in any way whatever (a). 

'J hey have, subject to certain restrictions, power to charg'o ^(^r 
uluiission (A), and to make bye-laws (c) subject to conlirmatien by 
lIio Ihmie Secrctaiy ((/). 

(h) National Trust Act, 1907 (7 Edw. 7, c cxxxvi.), s. 31. 

(?) As to this licence, see titles Charities, VoL IV., pp. 134, J37; 
CoRPOKATiOMS. pp. 367 et seq. 

{k) National Trust Act, 1 907 (7 Edw. 7, c. cxxxvi ), s. 4 (L*). 

(/) Ibid , s. 4 (2). 

{m) Jh}d. 

{n) National Trust Act, 19(>7 (7 Edw. 7, c. cxxxvi ), s. 4 (2). 1’ho 
iollowing propenicB, lioweA’cr, are inalienable, and may not be chained 
with their debts and liabilities: — llindhead, Merton Mdl Fond, and 
hashing Bridges, Surrey ; Burwcll and Wickon Feus, CaiiibiidgeBliire ; 
tlie Falkland Monument at Newbury, and Newtown Common, Berkshire ; 
the Old Sanctuary Cross at Sliarow, Yorksliire; Barrington* Court, 
^^omerset; etc. etc. ; Barras Head and “The Old Tost Oilier ” at Tiiitagel, 
Uornwall ; Brandlohow Park and Gowbarrow Deer Park, Cumberland ; the 
“ Dinas-oleu ” cliff at Barmouth, Merionethshire ; and Kanturk ("astle, 
Co. Cork {ibid., s. 21 (1), Schrd. I., Part L). A portion (185 acres) of the 
land acquired with Bariington Court is, however, declared to be alienable 
[ibid,, Sohed. I., Part II.). They may resolve that any property vested in 
them shall he inalienable {'ibid., s. 2i (2) ). 

(o) Jhid., 8. 22. 

Ip) Ibidj 8- 27. 

(q) Ibid,, B. 23. 

(f) Ibid., B. 4 (2). 

(a) Ibid., s. 5. 

(hi Ibid,, s. 30 (1). 

(c) Ibul,, SB. 32 — 34, 

(d) Ibid., 8. 35. Subject thereto, the Public Health Act, 1875 (38 & 39 
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1048. The Trust must keep commons or commonable lands 
uniiicloBed and unbuilt on as open spaces for the public (e). But 
they may improve such commons, and make temporary inclosures 
thereon for jirotectinp: or renovating turf or protecting trees and 
plantations {e), and may sot aside portions thereof for games and 
sports, and may cliarge for admission (r). 

Their cotisent is required before any local authority can enter any 
common or coiiimoiiablo land, the soil of which is vested in them, 
for the purpose of obtaining highway materials ; and, if sucli 
consent is withheld, the local authority must apply for an order 
of justices, who may prescril)e such conditions as to the mode 
of working and restitution of the surface as they consider 
expedient ( ; ). 

1044. All existing rights of common and commonable or other 
like rights {//), rights of way, and all existing private rights are to 
be j)resGrved unless otherwise expressly provided (h ). 

Sect. 11. — The Metropolis, 

SuB-Skct. 1 . — (fcneral rrorti>to7tii Applicable in London, 

1045. In addition to the powers which, as stated below, arc 
separately possessed l)y the Jjondon County Council (/), the metro- 
politan borough councils and the Common Council of the City of 
Jjondon, these bodies are all local authorities for the purposes of 
the Open Spaces Act, lU0()(/t). 

1046. The London County Council may, for the purpose only of 
enlarging or improving any open space, exchange parts of Ifie 
open sj)ace for adjacent land, and may make and receive pa}monts 
in respect of such exchanges (/). 

Viet. c. 55), ss. 1S2— 184, 186, 251 (see title Public Health and Local 
Administration), apply to such bye-laws (National Trust Act, 10U7 
(7 Edw. 7, c. cxxxvL), s. 35). 

(c) National Trust Act, 19U7 (7 Edw. 7, c. cxxxvi.), s. 29. 

(/) National Trust Act, 1907 (7 Edw. 7, c. cxxxvi.), a. 36; and, aa 
applied, the Commons Act, 1876 (39 & 40 Viet. c. 56), s. 20. 

{g) For the law relating to such rights, see title Commons and IliGins 
OF Common, Vol. IV., pp. 441 el seq. 

(h) National Trust Act, 1907 (7 Edw. 7, c. cxxxvi.), s. 37. 

(^) As to the power of county councils under the Open Spaces Act, 1900 
(6 Edw. 7, c. 25), s. 14, see p. 587, ante, 

(k) 6 pdw. 7, c. 25, s. 1. For the application of the Act, see pp. 584, et 
seq., ante. The expression “ Common Council of the City of London ” 
means “ the m*ayor, aldermen and commons of the City of London in 
common council assembled ” {ibid., s. 20) ; see p. 601, post, 

{1) London County CounciJ (General Powers) Act, 1906 (5 Edw. 7, 
c. cevi.), ss. 30 — 32. Among the restrictions upon such exchanges ia the 
provision that any money received by the Council must be applied in 
enlarging or improving an open space {ibid., s. 30). No land acquired by 
the Council from the Commissioners of Woods may be so exchanged except 
with the previous consent in writing of such Commissioners to the terms 
of the exchange (ibid.). Land taken in exchange is to be subject to 
all bye-laws, rights of common etc., to which the land given was 
subject (ibid., s. 32 (1) ), all private rights are to be extinguished (ibid., 
s. 32 (3) ), and land given m exchange is to be discharged from all common 
and public rights etc. (ibid., s. 31). As to the powers of the Lonoon 
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The Council may, subject to certain restrictions (?a), make bye- Shot. u. 
laws for the management and control of the several parks, gardens. The 
heaths, commons, embankments and open spaces in respect of Metropolis, 
which bye-laws are, by statute (;/), authorised to be made by the 
Council (o). 

The Council may authorise in writing any of its officers to 
(uiforce bye-laws, and may procure any such officers to be sworn 
in as constables, and any consial)le or any officer of the Council so 
authorised, and any person called to the assistance of such constable 
or officer, may, without warrant, sci/o and detain any person coin- 
niitting or liaving committed any offence against any sucli bye-law, 
whose name or resideiice is unknown to and cannot bo ascertained 
by such constable or officer, and take liim to a police station or 
before a justice to be dealt with according to law(p). 

1047. Certain open spaces in London are under the control of Special 

__ _ _ provibioua, 

[^unty Council of acquiring and improving o])cii BjiaooR, and providing 
bands, public lavatories and ambulances therefor, and ol acquiring places 
>f historical interest, see, further, title Metropolis, VoL X\., pp. :}97, 

;U>9, 458, 461. As to alienation of recreation grounds, see ibid., p. 459. 

(m) iSee title Metropolis, Vol. XX., pp. 460 el seq. The Metropolitan 
Board ot Works Act, 1877 (40 & 41 Viet c. viii.), also lays down the for- 
malities to be observed before new bye-laws can come into force, and ]U‘o- 
v’ldes for their effect. u]iou existing bye-laws : a piinted copy of the bye- 
laws, authenticated by the seal ol the Council , is evidence of their contents 
[ihid.^ ss. 0, 10). 

(n) /.c., under the Metropolis Management Act, 1855 (18 & 10 Vict. 

120), 88 202, 203; TiOndon ('ounty Council ((kmcral Uouers) Act, 1S90 

(53 51 Vict. e. ccxliii.), ss. 1 — 22, Sched B 

(o) Metropolitan Board of Works Act, 1877 (40 & 41 Vict c. vui.), 

?s. 2 — 4. A further and much longer list of the matl<ers coucei’ning whicli 
bye-laws may bo made is contained in the schedule to the London County 
[Joiincil (General Powers) Act, 1890 (53 54 Vict. c. ccxhii.), JSched li. 

The Metropolis Management Act, 1855 (18 & 19 Vict. c. 120), and the 
restrictions imposed thereby (see note (j/i), fiujiya), apply to the 
making etc. of byo-laws under the Loudon County Council (General 
Bowers) Act, 1890 (53 & 54 Vict. c. ccxliii ). except that the penalty im- 
posed by the latter for each breach of tho same may be a sum not excced- 
ug £5 {thid., 6 19 (1) ). A resolution applying all or any of such bye-lavs 
to any park, heath, common etc. has no force unless and until such 
'il)plicatiori be allowed by one of His Majesty’s pnnci])al Seeretaiies of 
^tato {ibid., s 19 (2) ), and if such a bye-law extends to tlic prohibition ot 
military drill on any heath or common, it is of no force until it has received 
the sanction of tlie Secretary of fc^tate for War, and in no ease can it restrict 
iijy rights or jiowers of tho said Secretary of State over any paik, heath, 
foinmon etc. in any case ot iiatjonal danger or emergciiey {ibid., s. 16) ; 

(ho application of sucli bye-laws to such places is not allowed unless 
dinilar notices liavo been given and advertisements published in London 
inot “in London or Middlesex,” as under the Metio])olitan Board of 
Works Act, 1877 (40 & 41 Vict. c. viii.;, s. 6 (2)), and copies of the 
proposed bye-laws have been dcjiosited and put on sale, as prescribed by 
ibid., s. 6 (3) ; and iniuled authenticated copies are to be similarly 
conclusive (London County Council (General Powers) Act, 1890 (63 & 54 
V^iot. c. ccxliii.), 8. 19 (3), (4) ). 

(p) London County Council (Geneial Powers) Act, 1890 (53 & 64 Vict. 

3. ccxliii.), ss. 17, 18. Any officer of the Council acting under thcse'pro- 
visions, and not being a constable in uniform, must have with him a 
vvritten authority from tho Council to act, and must produce the same if 
required (ibid., s. 18). 
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the London County Council by virtue of special Acts and are 
regulated in accordance with the provisions therein contained (q). 

Suti-Sect. 2.~ The Mdropolitun Ihrouijh CoinicHs. ^ * 

1048 . The metropolitan borough councils are local authorities 
for the puriKirieH of the Open Spaces Act, 1906 (r), and have 
power to take, by agreeinont or gift, any land or any right or 
easement in or over land, for any estate or interest therein, and on 
such terms and conditions as they may think lit, for an open space 
or a ])leasure ground for the public benefit of the inhabitants of 
their horoiigljs [h). This enactment, however, does not authorise 
any expenditure out of rates, except for the ])urpose of inclosing, 
mainiaining, jilanting, and otherwise im])roving the land (.s*). 

Unlike the London County Council and other county councils (^/}. 
and urban authorities outside London (M. the metropolitan borougli 
councils liave no general j^oAvers to purchase or talfe on lease, lay 
out, jilant, improve and maintain lands as public walks or pleasiuv 
grounds, or to support or contribute to the support of such places 
when provided by any person, though they may obtain siicli 
powers by applying to the Local Government Uoard for an ord^u’ 
conferring them(c), or they may have obtained such powers by 
Ibeir being inserted in the scheme for th(ur borough made uiidtu' 
the London Government Act, 18i)9(d). 

1049 . "Wliero on Ist January, 1856, the maintenance or manage- 
ment of any inclosed garden was vested in any body tor the benefit 


{q) For iiistanoe, Victoria, DaUersca, and Keniiingtou l^arks, ricthiial 
(been Miiseuiu Gaideu, and ('helaoii Kinbanknicnt, were transferred from 
l!ic Commissioners of Works and Public Jfuildings by the London Paik^ 
arjd Works Act, 1S87 (50 & 51 Vict. c. .*11). As to tJic provi-^ion of ]Miblc*. 
bivatorios and sauitaiy convouioncca, aud street r el ugos in, on, or under 
the Victoria Eml)a.iikiueiit and adjoining land l)o!ongini; to Iho London 
Counly Council, seethe London County (Wncil (General Powers) Act, 1011 
(J tfe 2 Geo 5, c. Ixiii ), s. 13; title Metkopolis, Vol. XX., pp. 305, 30(1. 

(r) 6 Edw. 7, c. 25, s. 1. As to this Act, see p]>. 584 rt seq , ante. 

{a) ]\Tetropolis Maii.iveiaent Amendment Act, 1856 (19 & 20 Vict. c. 112), 
P 11. 

{a) See pp. 586, 508, 500, aa/e. 

(b) See pp. 5S(i, 587, ank. 

(c) O’he authority for tins stateuient is derived from the following com- 
plicated piece of legislation by reference ; — Under the Local Governmcnti 
Act, 1894 (56 & 57 Vict. c. 73), the Local Government Board may, ou the 
application of the council of any urban district, make an order conleiring 
on that council any powers, duties or liabilities of a p.irisli council (see iitJc 
Local Goa^ernmen r j ' XIX., pp. 207 etscq ), a])plyiiigwith the uocesdary 
modifications tlfe jovisioiirtof the Local Government Act, 1834 (56 & 57 
Vict. c. 73), with reference thereto {ibid., s. 33 (1) ) ; and the piovisions 
of tliis enactment respecting councils of urban districts apply to the 
administrative county of London in like uiaunor {ibid., s, 33 (6) ) as if tin' 
district, of each sanitary anthouty (now the metropolitan borougli councils: 
see title Metropolis, Vol. XX., p. 408) in tliat county were an urban 
district and the sanitary authority were the council of that district. As 
to the powers of metropolitan borough c5uncils under the Open Spaces 
Act, 1906 (6 Edw, 7, o. 25), see also pp. 584 et Bcq.^ ante ; and as to the 
Common Council of the City of London, see p. 601, poBt. 

{d) London Government Act, 1899 (62 & 63 Vict. c, 14), a. 16 (1) (o). 
AS to the alienation of recreation grounds, see title Metropolis, Vol. XX.| 
p. 459. • 
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of the inhabitants of any square or place surrounding or adjoining ii. 

tho same, and the inhabitants were liable to be assessed for the main- The 
tenance thereof, and the powers of such body extended beyond such Metropolis, 
garden and place, and beyond any adjoining street, w^ay, or passage, so 
far as the same abutted upon any part of any house, building, or Unie- 
luont in or fronting such square or place (e). then the maintenancn 
of such garden was as from that date transferred to a committee, of 
not more than nine nor less than three of such inhabitants, appointed 
by them annually in the first week in June, and the metropolitan 
borough council must cause to be raised the sums required by sucli 
committee for defraying the expenses of such garden or ground, 
or of such part thereof as is situate wdthin its borough, by an 
addition to the general rate to be assessed on the occupiers of the 
houses or buildings, the occupiers whereof are liable to l)e assessed 
for the same purpose ; but the rate to • bo levied under this 
provision may not exceed any limit thereto in force on the 1 st 
January, 185(j(/'). 

Suu-Sect. 3. — T/ie City Curpfiraiion. 

1050. In addition to being a local authority for tho purposes of *’owcis. 
the Ofjen Spaces Act, 1900(<9'), the Common Council of the City 
of London is empowered (/<) to acquire open spaces (i) not within 
tho Metropolis (/c), but within twenty-five miles from the City 
boundaries, and to make agreements for assisting and preserving 
rights over such spaces (/). 

Tlie Common Council may also regulate such open spaces by bye- Bye bwa. 
laws, approved by the Commissioners of Works and generally 
manage and maintain them for the public benefit (a), subject 
to their remaining uninclosed (o), and unaltered as to natural 
aspect ( 71 ). The Act does not apply to Epping Forest (g^), which 
is dealt with by a separate Act (r). 


(e) If tho powers of the body did not so extend, tho management remains 
vested in them as before (Metropolis Management Act, 1866 (18 & 19 Viet, 
c. 120), B. 239). 

(/) Metropolis Management Act, 1855 (18 & 19 Viet. c. 120), ss. 239, 251 ; 
Loudon Government Act, 1899 (62 & 63 Viet. c. 14), s. 10 (1). As to tl 0 
exemptions contained in tho Metropolis Management Act, 1855 (18 & I J 
Yict. c. 120), SB. 240, 241, Beo title Metropolis, Vol. A'X., p. 463. 

(g) 6 Edw. 7, c. 26, s. 1. As to this Act, see pp. 584 et sag , ante. 

(h) 13y the Corporation of London (Open Spaces) Act, 1878 (41 & 43 
Viet, c. cxxvii.). 

(i) The lands which may be dealt with are town and village greens, 
wastes of forests or manors, and all commons or other land within the 
Inclosure Act, 1845 (8 & 9 Viet. c. 118), s. 11 ; see title* Commons and 
UiGUTS OF Common, Vol. IV., pp. 481, 541, 595, 697, 598 ; Corporaciou 
of London (Open Spaces) Act, 1878 (41 & 42 Viet. 0 . cxxvii.), s. 2, 

(fc) As defined by the Metropolis Management Act, 1855 (18 & 19 Viet, 
c. 120), B. 260 ; as to whu^h, see title Metropolis, Vol. XX., pp. 292, 393. 

(l) Corporation of London (Open Spaces) Act, 1878 (41 As 42 Viet, 
0 , cxxvii.), s. 4. 

(m) Ibid., ss. 12 — 17. * 

(n) Ibid:, B. 18. 

( 0 ) Ibid., 8. 6. ^ 

Ip) Ibid., s. 7. 

(q) Ibid,, ss. 2, 22. 

(t) Epping Forest Act, 1878 (41 & 42 Viot, 0, ooxiii.). As to rights of 
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Sect. 12. — Other 0/>^» Spaces and Recreati&n Grounds. 

1061. Other open spaces and recreation grounds to which the 
public are entitled to resort for certain purposes are coin- 
mons (s), the sea {<), highways (a), public market-places (h), and 
in some cases inland lakes (<■), rivers (d), canals (f), and burial 
grounds (/). _ 


Part III.— Monuments. 

Sect. 1. — Erection. 

1052. Local authorities have no general power with respect to 
the erection of such structures as monuments ; but in ^ some 
districts (a) the urban’ autliority(^) may authorise the erection of 
any statue or monun'^nt in any street or public place within its 
district (t). 

Sect. 2. — Protection and Maintenance. 

Sits-Sect. 1 . — Ayinent Monuments I'rotcdion Jds. 

1063. Ancient luoiinmeTits under the Ancient Monuments Protec- 
tion Acts, 1S82— 1910 ij), are certain specitied monuments {k\ and 

common claimed over this forest, see Willingale v. Maitland (1860), 
li. K. 3 Eq. 103 ; Chilton v. London Cotpoutiton (1878), 7 Ch. D. 662. 

(«) See title Commons and Kiguts of Common, Vol. IV., pp. 441 et seg. 
{t) See titles Fisheries, Vol. XIV., pp. 673 et seq. ; Waters and Water- 
courses. 

(a) See title Highways, Streets, and Bridges, VoL XVL, pp. 49 
ti Beg., 151 et seq. 

(b) See title Markets and Fairs, Vol. XX., pp. 1 et seq,, 20 et scq. 

(c) See titles Ferries, Vol. XIV., pp 655 et seq. , Fisheries, Vol XIV., 

р. 573 ; Waters and Watercourses ; and see iJixon v. Curwen, [1877] 
W. X. 4. 

(<Z) See titles Fisheries, Vol. XIV., pp. 673 et seq. ; Waters and 
Watercourses. 

(e) See titles Eailways and Canals ; Waters and Watercourses. 
(/) See title Burial and Cremation, Vol. 111., pp. 407 et seq., 633 et seq. 
Ig) That is, where the Public Health Acts Amendment Act, 1890 (63 & 54 
Viet. c. 69), Part III., has been adopted. As to the adoption of this Act, 
see p. 689, ante. As to the erection of statues in the Metropolitan Police 
District, see title Constitutional Law, Vol. VIL, pp. 135, 136. The 
cost of erecting and inclosing such statues is to be defrayed “ by and 
out of any moneys appropriated or to be appropriated for that purpose by 
ParUara'ent ” (Public Statues (Metropolis) Act, 1864 (17 & 18 Viet. 

с. 33), 8. 2). ' 

(h) See pp. 686 et seq., ante. 

(i) See title Highways, Streets, and Bridges, Vol. XVI., p. 269; 
Public Health Acta Amendment Act, 1890 (63 & 64 Viet. c. 69), s, 42. As 
to the meaning of “ street,” see ibid., s. 11 (3) ; Public Health Act, 1876 
(38 & 39 Viet. 0 . 65), s. 4 ; and titles Highways, Streets, and Bridges, 
Vul. XVL, pp. 16 ei seq. ; Public Health and Local Administration* 

(i) 45 & 46 Viet. 0 . 73 ; 63 & 64 Viet, o.' 34 ; 10 Edw. 7 & 1 Geo. 5, c. 3. 
(k) Ancient Monuments Protection Act, 1882 (46 & 46 Viot. o. 73), Sohed. 
This* schedule enumerates some seventy ancient structures in England, 
Scotland and Ireland to which the Act applies, and has been supplemented 
by Orders in Council of 7th March, 1887, 3rd May, 1888, 8th February, 
1890, 30th June, 1890, 9th May, 1891, and 9th May, 1892. * 
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any others of a like character of which the Commissioners of Works (Z;, 
at the request of the owners (?n) thereof, may become guardians (n) ; 
or -any monuments of a like character declared to be ancient 
monuments by Order in Council (o). 

A “monument” is any structure, erection or monument of 
historic or architectural interest or the remains tliereof (;>). 

1054. An owner is defined as : — (1) Any person entitled for his 
f)wn benefit for an estate in fee to tlje profits of any land which is 
the site of an ancient monument (</) ; (2) any person absolutely 
entitled in possession for his own benefit to a beneficial lease of such 
land(/*); (3) any person entitled under any settlement (s), for his 
own benefit and for liis own life or tlio life of any other person, to 
the profits of such land (i ) ; and (4) any body corj)orate, corporation 
sole, trustees for charities, and commissioners or trustees for public 
purposes, entitled to sucli land(«). 

Wiiere tlie owner is a minor or of unsound mind, or a married 
Avonian, the guardian, committee or hnshand, as the casci may lx*., 
of sucli owner is the owner for this purpose, except tliat a married 
woman entitled for Imr separate use, and not restrained from antici- 
patjon, is to be treated as not married (u:). 

1055. The Commissioners of Works may, with the consent of the 
Treasury, and out of moneys provided by Parliament, purchase any 


(l) See title Constitutional Law, Vol. VII., pp. 132, 136. 

(m) See the text, infra, 

(a) Ancient Moimmejits ProtocUon Act, 1882 (45 & 40 Ahct c 73), s. 11. 
The expression includes the site of sucli monument and enough adjoiiuiig 
land necessary lor its protection and the means of access to it \ibid,), 

(o) Jhid.. s. 10. 

{})) Ancient Monuments Protection Act, 1300 (63 & 64 Viet. c. 34), 

B. 6. 

(q) Ancient Monuments Protection Act. 1882 (45 & 46 Viet. c. 73), s. 9 (1 ), 
The land may be freehold or copyhold, and need not bo free fiom inoum- 
hrauces (ibid.). 

(r) Ibid,, a. 9 (2). The laud need not be free from incumbrances, but 
the lease must have at least lorty-five years unexpired, and no lease is 
to be deemed to bo a beuelicial lease for this purpose if the rent reserved 
thereon exceeds one-third part of the fixed annual value of the laud demised 
by the lease {ibid.). 

{s) “ Settlement ” here includes any Act of Parliament, will, deed, or 
other assurance whereby particular estates or particular interests in land 
are created, with remainders or intevests expectant thereon (tbid ^ s. 11). 

{t) Ibid., 8 . 9 (3). The land may be of any tenure and need not be free 
from incumbrances, but the estate for the time being subject to the trusts 
of the settlement must bo an estate for lives or years renew able for ever, or 
one renewable for a term of not less than sixty years, or one for a term of 
years of which not less than sixty are unexpired, or one greater than any 
of the foregoing estates {ibid.). 

(u) Ibid., 8. 9 (4). The land need not be free from incumbrances, but if 
the land is freehold or copyhol^ it must be held in fee, and, if leasehold, 
the lease must be for an unexpired term of not less than sixty years (ibid.). 

(a?) Ibid., 8 . 9. As to the law relating to minors, see title Infants and 
Children, Vol. XVII., pp 39 et seq. As to persons of unsound mind, see 
title Lunatics and Persons op Unsound Mind, Vol. XIX., pp. 389 et seq, 
Ae^to married women, see title Husband and Wife. Vol XVL, pp. 265 
etaeg. 
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“ancient xnonnment’’ iy), and may accept a bequest or gift of any 
“ ancient monument *’ (a), or any “ monument ’’ (\j). For these pur- 
poses the CommissionorH, and such gifts and bequests, are exempt 
from the provisions of the Mortmain Acts (c). 

A county council has a like power of purchasing a “monument ’’ 
in its own or any adjacent county (d). 

The provision's of the Lands Clauses Consolidatioiiv Acts (c) as to 
pnrehaKc by agroement apply to such purchases (f). 

1066. The owner of any monument (//), or nm*ienfc nicmumoni [h \ 
may by (leod(7‘) under his hand appoint the Conimihsionors of 
AVorks (/. ) guardians tliereof {l\ 

Tiie Commissioners of Works may not become guardians of a 
Btnictnre occui)ied as a dwelling-place by any person other than a 
cai etaker (m). 

Rave as is otherwise expressly provided (//), the owner of an ancient 
monument of which the Commissioners arc guardians has th<i sanu* 
riglits therein as though they had not been H])p(.)inted guardians (<>). 

'riie cost of maintenance by the Commissioners is to be defray ('d, 
Bidiject to the approval of the JVeasury, from moneys to ho provided 
by Parliament (p). Tli(3 Commissioners and the council of aiiv 
county may receive voluntary contributions towards the cost of 
maintenance and preservation of any monument of which they 
hocoiiie tlje guardians under this Act, and may enter into any agrue- 
motit \^itli the owner of such monument or with any other j)ersoii 
as to Hucli maintenance and preservation and the cost thereof (7). 

'riie council of any county may undortuke, or contribute towards, 
the cost of preserving, maintaining, and managing any smli 
iiumuinent, whether it has purcljasod the same or become the 
guardian thereof or not (/ ). 


(y) Ancient MomimeiifB Protection Act, 18S2 (<15 & 4(3 Viet, c 73), 8 3. 
(a) Ibid., 8. 4. 

(h) Ancient Monuments Protection Act, 1910 (10 Edw. 7 & 1 Goo. 5, 
c. 3), 8. 1. 

(c) Ancient Monuments Protection Act, 1882 (45 & 46 Viet. c. 73), s. 8. 
As to these provisions, see title Cuaiuties, Vol. IV., pp. 124 et seq. 

{d) Ancient Monuments Protection Act, 1000 (63 & 64 Viet. c. 34), 8. 2 (1). 
(V) See title Comfulsury Purchase of Land and Compensation, 
Vol. VI., pp. 12 et seq, 

if) Ancient Monuments Protection Act, 1882 (45 &; 46 Viet. c. 73), ss 3, 
11 ; Ancient Monuments Protection Act, 1900 (63 & 64 Viet. c. 34), b. 2 (2). 

ig) JhUl., B. 1 ; and see nolo (i), infra. 

(k) Ancient Monuments Protection Act, 1882 (45 & 46 Viet. c. 73), s 2. 
{i) Tlte deed is binding on persons deriving titJe under the owner, ami in 
the case of cettain limited estates under a settlement upon successive 
owners {ibid., s. 9). 

(Zf) The Commissioners are bound to maintain the monument, or ancient 
monument, until ordered not to do so by an owner not bound by the deed 
ajjpointing them guardians (ibid., s. 2). 

(/) A county council may similarly be appointed guardian of a monument 
(Ancient Monuments Protection Act, 1900 (63 & 64 Viet. c. 34), 8. 2 (1) ). 
(w) Ibid., B. L • , 

(») See the text, infra. 

(o) * Ancient Monuments Protection Act, 1882 (45 & 46 Viot. c. 73), s. 2- 

(p) Ibid. As to the provision of moneys by Parliament for this and 
similar objects, see title Parliament, p. 769, post. 

(</) Ancient Monuments Protectiou Act, 1900 (63 & 64 Viet, c, 34), 

(r) iJ-Mi., 8.2(1), 



. Part III.— Monuments. ' 

' ' 

1067. Any person, including an owner who has constituted the t,. 

Commissioners of Works or a county council guardians thereof, Protection 
^ho injures or defaces any “ monument ” («) or “ancient monu- and, Main- 
ment’*(a) in the ownership or care of the Commissioners or a tenance. 
county council (b), is punishable summarily by a penalty not exceed- injury to 
ing £ 5 , and in addition must pay for repairing the damage he has nioamneuta 
caused or in default may be imprisoned with or without hard labour 

for not more than a month (c). 

1068. The Commissioners of Works and the council of any county Transfer of 
may outer into and carry into effect any agreements for the transfer t^^ueisliip. 
from the Commissioners to the council, or finm the council to the 
Commissioners, of any monuiuent, \vhcther it is in the same O]’ an 
adjacent county, and wlietlier they are its owners or guardians, hut 

if they are only its guardians, thoconsentof Ihoowners is necessary (d). 

Any estate or interest iu such a monument, or the guardianship 
thereof, may also be so transferred (c). 

1059. The public are to liave access to any monument, whether rubiic acoesa 
ancient or not, of which the OommisBioners of Works or any county 

council are the owners or guardians, hut, wliere such bodies ar(i 
merely guardians w'ith the consent of the owner of tlie monument, 
the public are to hare such access at such times and under such 
regulations as the Commissioners or council may prescribe (/). 

PrB-SE(T. 2,—llumhigy Town riamnn^, rk. Ady 1900. 

1060. Nothing in the JTousing of the Working Classes Act, ifousinRanU 
1800 C/), and any amending Acts, is to aulboriso the acquisition for pt‘»aiuig 
the purposes of those Acts of any land which is the site of an ancient 
monument or other object of archiuological intei’est (/O, and the Local 
(Jovernment Board is authorised to make general provisions (/), in 
connection with town planning schemes niuler the Act of lOOi), for 

tlie preservation of objects of historical interest or natural beauty (,/). 


(s) Ancient Monuments Protcclion Act, 1910 (10 Kdw. 7 & 1 Geo, 5, c. 3), 

B. 1. 

(a) Ancient Monuments Protection Act, 1882 (45 & 40 Viet. c. 73), s. 6. 
Tlie Summary Juiisdiction Acts apply ; appeal is to <oiarter sessious {ibid., 
s 7) ; see title Magistrates, Vol. XIX., pp. 689, 638 et seq. 

(b) Ancient Monuments Protection Act, 1900 (G3 64 Viet. c. 34), s. 2 (2). 

(c) Ancient Monuments Protection Act, 1882 (45 & 46 Viet. c. 73), s. 6. 
Such offences may also be punished under the Malicious Damage* Act, 1861 
(24 & 25 Viet. c. 97) ; see title Criminal Law and Pkooedure, Vol. IX., 
pp. 787, 788. As to the inspection of ancient monumoiits and the expense 
thereof, see Ancient Monuments Protection Act, 1900 (63 & 64 Viet. c. 34), 
6. 5. 

(d) Ancient Monuments Protection Act, 1900 (63 & 64 Viet. c. 34), s. 4. 

(e) Ibid. 

(f) Jbid.y s. 6. 

\g) 63 & 64 Viet. c. 70; sec iitlo Public Health and Local Adminis- 
tration. 

{h) Housing, Town Planning, etc. Act, 1909 (9 Edw. 7, o. 44), s..45 

(t) See pp. 682 et seq.y ante. 

{]) Housing, Town Plmming, etc. Act, 1909 (9 Edw. 7, c. 44), b. 55, 
Sthed. IV. 
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Sub-Seot. 3.— /» Particular Districts. 

1061 . In some districts (h) the urban authority (/) may maintain 
any statue or monument in any public open space or recreation 
ground witliin its district, if the statue or monument was either 
erected with its autliority or erected before the present 2)rovisions 
came into force in the district, and it may remove any statue or 
monument thcj erection of which has been authorised by it(wO. 

1062 . The. obelisk known as Cleopatra's Needle, and any monu- 
ment, statue or work on the Victoria, Albert, or Chelsea Embank- 
ments, or other lands vested in the London County Council (as the 
successor of the Metro2)olitan Board of Works), are subject to the 
control and management of that Council for the benefit of the 
public (n). 

The London County Council may erect in connection with 
Cleo2)atra’B Needle any a2>2^ro2iriate works of art (o). 

All expenses incurred by the Council under these provisions are 
to he deemed to he ex2^enses incurred by it in the execution 
of the Metro2)olis Management Act, 185o(^r), and are to bo raised 
and paid accordingly {q). 

{h) That is, where the Public Health Acts Amendment Act, 1890 (53 & 
54 Viet. c. 59), Part 111., has been adopted ; see pp. 687 ei seq.f ante. 

(/) iSce ibid. 

(w) Public Health Acts Amendment Act, 1890 (53 & 54 Viet. c. 69), s. 42. 

(w) Monuments (Metropolis) Act, 1878 (41 k 42 Viet. c. 29), ss. 2 — 4. This 
description of the words “ the said embankments or lands,’* used in the 
Act is taken from the preamble, the only place in which those terms aie 
described; and see p. 602, ante. As to offences and the recoveiy of 
penalties in connection with these monuments, see titles Criminal Law 
AND Procedure, Vol. IX., p. 788, note (i) ; Metropolis, Vol. XX., 
p. 464 ; and see ibid., p. 395, note (k). 

(o) Monuments (Metropolis) Act, 1878 (41 & 42 Viet. c. 29), s. 3. 

ip) 18 & 19 Viet, c. 120. 

Iq) Monuments (Metropolis) Act, 1878 (41 & 42 Viet. c. 29), s. 6. As 
to such expenses, see title Metropolis, Vol. XX., p. 464, 
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NOTE. 

Tt ii ohvtoitshf impo^siVf in do 7)\hch mn'e in respect of ihe ParUnment 
ion (/ <£■ ffVo. />, c. 1 !\ than jirt the words of the Avt itself. 

Many of ihe matters treated of in the foUowiny pmjes are nnire or less affeded 
hy that Art, and no anihonty short of Parliament itself ran dral wUh the inientoy^i 
expressed tn the Statute tv create a new Second Chamher. 

Some Sfatides aie npeatnl hy the i\irliainent Art, I9tl, in e[l’ft, thonyh not 
tXjWfSf'id to he rrp^^^(^d. 

The eiled of future leyuJation null he yiven in « sif]>}denirnf(iry ivlitwe. 

llAr^nriiY. 


Part I. — General Nature and Powers. 

1063. Tlie Piirliament of the Uiiiiod Kin^^dom cojisists of tlio 
Sovereign and the throe Erttatos of ihe Peiilin, namely, tlu' Lord^ 
Spiritual and the Lords Temporal, who sit tog(*tlier in the. ilouse of 
Lords (fl), and the elected representatives of the ])eoj)le, who sit in 
the House of Ctunmoris (/>). 

1064. TJie two Houses of rarluiment are summoned, prorogued 
and dissolved by the Sovereign hy the exercise of his Loyal 
Prerogative, and liis assent must he given to any Bill passed liy 
tlie Lords and Commons (c) before it ctin have the force of law (d), 

1065. Parliament is the suj)remo legislative authority, not only 
in the United Kingdom (c), but also throughout the whole Britisii 
Empire (/), and there is no legal limit to its power of making and 
unmaking laws (jf). 


(«) 'Soe pp. G19 sry.,pvsf. 

[h] Seo pp. GOO ei sty., post. 

(f‘) Tor tho provisions of the J'lirhauieut A('t, 1911 (1 & 2 (Joo. 5, v i;J), 
ss 1 (1), 2 (1), by which Pills passed by the House ol (''ominous but not ]jahSP(l 
l)y tlie House of Lords, may receive the Koval Assent and acquiie the lorce of 
law, see pp. 722, 770, post. 

(d) See pp. 723 et sey.y post, b^or the words of enactment to Acts of Parlia- 
ment, SCO titles Constitutional Ijaw, Vol. VL, p. 388; Statutes; and seo 
p. 723, post For the nature of the Iloyal Prerogative generally in i elation to 
Parliament, see title Constitutional Law, Vol. VT., pp. 388— 391. 

(c) See 1 P»l. Com. 100, 101 ; and title CoNSTiTiriTONAL Law, Vol. VI., 
pp, 317, 318. 

(/) IKe colonial poft.spssions of the British Crown, whether they have been 
granted respon.sible government or not, are aiway.s subject hi the control of tho 
Imperial Parliament, and, tluTefore, not only can the Imperial Parliuiaent 
legally pass legislation binding on the colonies, but it can also overrule laws 
passed by subordinate Legislatures within tho Empire ; see Todd, Parliamentary 
(iovemment in the British Colonies, 2nd ed.», pp. 40, 171, 209—240. I’or this 
subject, generally, see titles Conflict of Laws, Vol. VI. , pp. 177 et seq. ; Con- 
iJlTTUTIONAL LaW, Vol. Vl., pp. 423, 425; ilEPKNDENUJES AND COLONIES, 
Vol. X., pp. 665 et seq, 

(y) See title Constitutional Law, Vul. VI., pp. 317, 318; May, Parlia- 
mentary Practice, 11th ed., p. 37. An existing Parliameut cannot, however, 
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1066 . Even ill cases where it delegates to another authority, such 
as a public department, th(i power to make rules and regulations or 
jio formulate schemes and draft orders, Parliament usually reserves 
to itself some measure of control over the exercise of this jiowcr 
by tlie authority in questioti [h), 

1067 . Parliament is not an executive authority, hut (uther 
directly or indirectly it exercises a dominating control over the 
action of the Orowii and of the Executive Government (/) and tlie 
administration of the laws which it has enacted. 

This control is effected in various ways, namely : — 

(1 ) By the legal restrictions which prevent the Crown or its 
Ministers from imposing any ehnrgo upon the people or from 
maintaining a standing army in time of peace witljout the consent 
of J^arliaraent ; 

(2) By the doctrine of the Constitution hy which supply is granted 
annually by the House of Commons and must receive legislative 
sanction each year ; 

(d) By iiieaiis ot tlie rule hy which supjdy granted to the Cnuvn 
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hind !i succeeding rarliament ; soo title Constitutional Law, Vol. VI., p. 318, 
note (/i). 

(/i) The control of Parliament in this respect is exercised in various ways. 
In a great number of cases, any rules etc. framed by an authority in (’On- 
furmity with powers conferred upon it by an Act of Parliament, before they 
cun be acted upon, must be laid before Parliament within a ceitsim time 
after they have been made, or, if Parliament is not sitting at the time, 
within a cortaiu period after its next meeting: in other cases, although a 
department which is authorised to make rules etc. may also be empowered to 
acjt upon them forthwith, a provision is often contained in the Act confomng 
this power upon the department, by which either House of Parliament nisv 
lender any such rule etc. null and void, if, within a specified time after the rul^^, 
etc. has been laid before Parliament, it agreevS to a resolution to that efftxt. 
(r.,7., boe Factory and Workshop Act, 1901 (1 Edw. 7, c. 22\ ss. 8*1, 126 (3) ). 
An authoiity may also be required to lay ujx'n the table of each House for a 
prescribed period of time any rule etc. which it has framed in coiifoimity 
with powers i onferred upon it by an Act of Parliament before it may take any 
action upon it (r.f/ . see Elementary Education Act, 1870 (33 & 34 V’ict. c. 7oj, 
s. 97) : and, in cases wheie an Order in Council is required to carry out a scheme 
formulated by an authority under powers conferred by statute, the Act which 
confers such powers sometimes pro\ides that the scheme m question shall 
not be carried into effect until a prescribed peiiod of time has elajised, during 
which either House of Parliament, by agreeing to an address hostile fo the 
])rop«)sed scheme, can prevent the Order being made (c </ , see Endow’ed Schools 
Act, 1873 (36 & 37 Vict. c. 87), s. lo), or until both Housob have agreed to an 
address to the Crown praying that tho required Older may be madii (« 7., 
see Military Manceuvres Act, 1897 (60 & 61 Vict. c. 43), s. I (3) ). Wliero a form 
of obioctitm is not prescribed by statute, the usual method by which cither 
House of Paiiiamciit can object to any rule etc. made by an authority Ls by 
means of an address to the C-rown. For tho conditions under which proceedings 
of objection when prescribed by statute are exemyited fioin interruption under 
the Standing Orders of the House of Commons, 1011, No. 1, see p. 674, post. 
As to publication of a jiroposal to make statutory rules etc., see Rules Publication 
Act,^1893 (06 & 37 Vict. c. 66), s. 1. 

(»)“ It is a recognised convention of the Constitution that, although the 
declaration of peace 01* war or tho making of treaties with foreign Powers rests 
with the Sovereign acting upon the advice of his Ministers, all such acts must 
conform v^ith the wishes of Parliament, and in certain cases the direct action 
of Parliament may bo roipiired to carry out the obligations incurred by a 
treaty; see title CoNsrirunoNAL Hvw, Vol. VI,, pp. 427, 140—443. 
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must be appropriated to the particular purposes for which it has 
beeb granted ; and 

(4) By the doctrine of the Constitution by which Ministers of the 
Crown are held responsible to Parliament for any act done by theid 
in their ministerial capacity or for any advice tendered by them to 
the Sovereign. 

1068. In addition to the above-mentioned methods of parlia- 
mentary control, the practice and procedure of both Houses ensures 
that the action of the Executive shall always be open to the criticism 
of Parliament. For the Ministers of the Crown are members 
either of the House of Lords or of the House of Commons, and in 
either House it is permissible for members to address questions 
to them with regard to the administration of their departments (;/), 
and in both Houses motions may be made reflecting upon the con- 
duct of a particular Minister or of the Government as a whole (A:). 

1069. Parliament also receives documentary information with 
regard to many matters which enables it to keep a watchful eye 
over the administration of the Executive Government and over its 
policy in general. 

By command of the Sovereign both Houses are siipidied with 
reports on the work of various departments of tlie Government, 
with reports of, and evidence heard by, Eoyal Commissions and 
other commissions of inquiry, with papers, correspondence, and 
reports dealing with foreign a/id colonial affairs, and other subjects 
which have occupied the attention of Ministers ( 1 ), and in certain 


(/) PP- ^28, 63‘J, 674, (yl5fpnst. 

[k] There is uo rule of law which compels a Ministry which has lost the 
confidence of the House of Commons to resign office. It is usual, however, in 
ordinary circumstances for a Government to resign or advise the Sovereign to 
dissolve Parliament when it has been placed in a minority in the House of 
(’ommons on a division upon any matter reflecting upon its policy in general or 
upon any proposal contained in a Pill which it has iutroducod into Parliament. 
A Government which has been defeated in the House of Oominons on a direct 
vote of confidence has no alternative but to resign office. When a Government 
is defeated upon the reduction of a vote in supiily , it depends upon the circum - 
stances of the case whether or not it will regard its defeat as a vote of want »'f 
coulidence. In 1895, the Government of the day was defeated on a vote in 
committee of supply, and resigned office, but this course was not followed in 
1904 or 1905. For the circumstances under which Governments, though 
defeated in the House of Commons, even upon an amendinont to the Address 
m reply to the Speech from the Throne, have not resigned office, sec the state- 
ment of thejiight Hon. A. J. Palfnir, liLP., and the debate on the motion for 
Tlie adjournment of the House on the 21th July, 190J (Parliamentary Debate^, 
Vol. CL., Fourth SSriee, pp. 41) et ). When it is proposed in the House of 
Coiiunons to move a vote of consul o upon the Goveniment from the front 
opposition bench, facilities for the debate thereon are always afforded by the 
Government. 

(/) All such papers, commonly culled “ Command Papers ” (with the exception 
of the annual estimates (see pp. 768 et seq., ]mt), which are printed by order of tJie 
House of Commons) are printed on the authority of the department presenting 
them. In each House, Command Papers are presented without any fonnality 
by being “laid on the table” by a minister representing the department 
responsible for them. During a recess such papers may be presented to the 
House of Jjords by delivery to the Clerk of the Parliaments ; to the House of 
Commons by delivery to tne Librarian of that House ; see Standing Orders oj 
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eases provision is made by statute to ensure that Parliament 
is supplied with reports of proceedings taken under the statute Geaeral 
in question, or that certain accounts and statistics are laid before Nrture and 
both Houses (m). 

It is also possible for either House, by means of an Address to 
the Crown or of an order of the House, to obtain, from any public 
department («), information upon any matter of public importance 
connected with the work or administration of such department (o). 


Part il. — The House of Lords. 

Skct. 1. — Composition. 

Sl'H-Sect. 1. — In General 

1070 . The House of Lords is composed of ilie Lords Spiritual Composition 

and Temporal, Avho sit together in one chamber. Loida'^**^ 

Sub-Secu’. 2 . — Lords ^jardnal 

1071 . The lords spiritual are the archbishops and such of the The lords 
bishops of the Church of England as have seats in the House of 
Lords. They are appointed by the Crown, and their right to sit 

and vote in the House of Lords is established by ancient usage and 
]»y statute (a). 


the Uouse of Lords (Public Busiiioss), No. Ill ; Stundiug Orders of the House 
of Ooinmons (Public Business), No. 9u. 

(7/1) Papers presented pursujiutto statute, or ordered to be luid before either 
House, are printed, if desired, by order of the House to which they are presented. 

(//) In the case of the Piivy Council or of departments presided over by a 
Secretary of State, an address is moved to Ilis Majesty that ho will be graciously 
j)leased to give directions that the desired information be supplied ; in the case 
(jf other departments, the House orders the information to be laid before it. 

( 0 ) In the House of Lords, a motion for papers is often made for tho 
purpose of raising a debate upon a subject of public interest, but in the House 
of Commons this is seldom done. Li the latter House, when a department has 
signified its willingness to supjdy the ^ information for which a member has 
given notice of his intention of moving, the motion may be made before 
questions, or before the commencement, or at the close of public business. If 
the motion is not assented to by the Government, it cannot bo made before 
(juestions or before the commencement of public business. A motion for a 
return, or for information upon any subject, may bo rofusjod if the making of 
such return, or the giving of such information, is considered to be inadvisable 
ill the public interest, or would involve unreasonable labour or expense , bee 
^[ay. Parliamentary Practice, llth ed., p. 639. 

{(t) For the origin of the right by which the lords spiritual sit in the House 
of Lords, see May, Parliamentary Practice, llth ed., p. C ; Pike, Constitutional 
History of the House of Loids, pp. 1(U—168 ; First Keport on the Dignity of a 
I’eeiF of the Eealm, 25th May, 1820, p. 393. When a vacancy occurs iu any see a 
cong4 d^Uire is issued from the O’feice of the Clerk of tho Crown in Chancery to tho 
dean and chapter of tho diocese empowering them to elect a new bishop, and 
also a letter of recommendation stating the name of the individual who has 
been chosen by the Crown to fill the vacant see. Tho election is then made 
^formally by the deun and chapter, and afterwards is confirmed by the Crown, 
after which the nevv bishop does homage to the Sovereign, who inv0.sts him with 
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idlfd. Dheiffe ikre two atcbbifihops and thirly-fouv diocesan bjatiops 
in Bngland and "Wales (l>), but of these only the two arcbbisbopB 
and twenty-four bishops are entitled to sit in the House of Lords 
as Lords of Parliament (c). 

The number of lords spiritual who receive writs of summons to 
Parliament has not varied since the year 1847, when the bishopric 
of Manchester was created (dj. 


KfEect of 1073. A lord spiritual retains his seat in the House of Lords for 
leflignatiou of jjfg unless lie resigns his bishopric, \vlien lie ceases to hi^ a lord 
lordsp^n^^ Parliament, and his place in the House of Jjords is lille.l up as 
if lie were dead (c). 

Filling of 1074. When a vacancy occurs among the lords spiritual hy the 
vacancies avoidaiice of the sees of Cantcrbur^’^ or York, or of the sees of Iiondoii, 

avw^nceof Lurhain, or Winchester, the vacancy is filled ))y the issue of a writ 

of summons to the bishop who is appointed to the viu-ant see* 
liut if the vacancy is caused liy the avoidance of any otluu* see in 
England or Wales, a writ of summons is issued to the senior liishop 
wlio is not already a lord of Parliament )* 


ilu' toinporiilihet* of tlio soe. Afior a has doiio liomago, hut not bofon*, 

)h* if) quuljlic'd, whenever tho occasion arises, to receive it wiit of enninions to 
the House of ]*or(lH. In a diocese whore there is no dean and rinijitei, the 
bishop is ajipointed by the Crown without the issue ol a ioatfe d'cUtc , hco at-^o 
title En'LJSsiisT’iCAL Law, Vol. XL, pp. o9()~-400. 

(h) This number doee not include the Jhshop of Sodor uiid Wan, who has no 
light to speak or vote in the IJouse of JiOrds. 

{(') At the time of the dissolution of the in on aperies in the reign of 
]Jenry VIIL, twenty-six abbots and two pviois uiipeiir to have been sinnnioned 
to Parliament, in addition to the two archbishops and nineteen diocesan bi'^hop^', 
making in all forty -nine spiritual loids of Parliament. After the dissolution 
of the monasteries, six new bishoprics 'were created, one f>f which, Westiniiistio , 
(‘Cased to exist after a few years. As a result of the Kefonnatiou, therot'oic, 
tw’enty-oight abbots and priors W'cre removed from the House of Lords and ti\o 
new bisho})a took their places. The number of loids sjaritnal whs reduced eon- 
serpiently to twenty-six. By tho Union with Indaml Act, 1800 (111) & lOHeo, 0, 

0 . 07), art. 4, s. 2, one archbishoii and three bishops of the t’hurch of Ireland 
w^ere given seats in the House of Lords, but the liish Church Act, 1800 (;j2 & 
Viet. c. 42), 8. 13, deprived them of their place in Parliament. 

{(i) See Ecclesiastical Commissioners Act, 1847 (10 & 11 Viet. c. lOS), s. 2, 
In 1847 there were twenty-six lords sijirilual belonging to the C!hnu*h of 
I’ingland sitting in tho House of Lords, but the number of bishops to be sum- 
moned to J’arliainent was not increased by the creation of tho new see. Since tlio 
creation of the see of Manchester various Acts have been passed for the 
creation of new, or for the re-organ isjition of old, dioceses, m all of whicli, how- 
ever, a stipulation has been made that the number of spiatual lords of Parlia- 
ment should not be* increased thereby (see Bishopric of St. Albans Act, 1875 
(3.S & 39 Vi(Jt. c. 34), s. 7 ; Bishopric of Truro Act, 1876 (39 & 40 Viet. c. 54), s. 5 ; 
Jiislioprit'fl Act, 1878 (41 & 42 Vhet. c. 68), s. 5 ; Bishopric of Bristol Act, 1884 
(47 & 48 Viet. c. 6G), R. 2 ; Bishopri(‘.s of IHouthwaik and Birmingham Act, 1904 
(4 Kdw. 7, c. 30), H. 1). 

(e) Bishops Resignation Act, 1869 (32 & 33 Viet. c. Ill), s, 2; and see title 
EcCl.RRIASTlOAL Law, VoL XL, p. 407. 

(/) The writ of summous does not issue from the Crown Office untH a 
declaration (made by someone acting on behalf of the bishop who is claiming 
a sent in the House of Lords, and declared before a commissioner for oaths) has 
been received by the Jiord Chancellor. The declaration must state (1) the date 
of the consecration of Hie bishop; (2) the date of the letters jiatonthy which 
tho temporalities of hie soe wore vested in the bishop, and (3) the dates of the • 
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1076. The lords spiritual, who always wear their episcopal 
robes when they are present in the House of Lords, sit together on 
the benches immediately on the right of the woolsack (r/), and, so far 
as the two archbishops and the bishops of Jjondon, Lurhtnn, and 
Winchester are concerned, adhere strictly to the seating which was 
settled by tlje Act For placing of the Peers "(h). 
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1076. The lords spiritual, as lords of T^arliaiiient, are entitled to i^viviie^^es of 
all the privileges of Parlianieiit, but, as they are not ennobled in 
blood, they are not 2>P<irs and consequently cannot elaini “trial by-' 
nobility,” w’hicli is llie ancient right of the peers of England (i). 

AvS members of the House of Lords, however, tlie lords spiritual 
have tlu3 right to bo present whenever a peer is tried in full 
Parliament (A), and they are summoned with the lords temporal to 
attend any such trial (/), or to be jircsent during tlie jnoceeunigs 
conseijuent upon an impeachment of any individual by tlie Hfnise of 
C’oiiinions (w/). 

Hut although the lords spiritual are thus jiresont as judgi's 
ilirougliout the course of the trial of a peer or of the ])i occHliiigs 
upon an iiupeachiuent, tlieir position is a jieeuliar one,h)r lliey an* 
forbidden by the canons of the (Jhurcli to vote in cases of Idood, an<l 
coiiseipienlly it is not custonuiry for them to take part in any judg- 
ment of the House. Wlicn the time arrives for the JIons<' to 
})ronounce seiittuice in any case, the senior lord s])iriiual jiresent 
desires tJio leave of the House for liiuiself and the other ]<u‘ds 
8{)intual to he absent when judgment is given, at the same iiii:e 
“ saving to iliemselves and their successors, all such right in tiio 
judicature as they have by law^ and of right ought to have ” {it). 


flf'uth and burial of tho previous lord Piiiritual, a certificato of \vli(»se bunul 
must nKo be fiiriiiahed. AVIumi a bishop, who.ia already a lord of l^arliaiiiciit, is 
traiisl.ited to some other see, he must claim that a new writ of summons may 
be issued to hmi, and he must bo introduced ajjaiii into the House of l^ords. 

((/) A spuitual lord, unless he is a privy councillor, when lie is entitIo<l to 
stand at the table to address the House, must 8])cak from the bishop.s’ beuclins, 
but no teinpoial peer may address the House from these benches; see (’oin- 
])nnion to the Standing Orders of the House of Lords on Public Business, IWOU, 
]i. «5U. 

{h) Stat. (1530) 31 Hen. 8, o. 10, a 3. The Archbishop of (’anterbury sits in 
the comer seat immediately above the gangway, between the bishop's hem-lies 
mid the bench occuiued by the members of the (Joveniment ; next to him, 
“ on the same form and side,” the Archbishop of York. Asto theplac'esof the 
bi'shops, see title Ecclesjastk’AL Law, Vol. p. 404. As to the lavoedence 
of the ar<‘hbishops and bishops, see pp 387, 388, 104, 405; title 1'eekacij:s 
AMI Dignities. 

[i) Standing Orders of the House of Lords (Public Business), 1902, Nos. 72 
73 ; see p. 653, pent ; and see title Peekaoes and Digniiies. 

(A) For crimes for which a peer is tried by his peers in Parliament or in the 
Court of the Loid High Steward, and for the procedure upon the trial of a peer 
whilst ]*arliaiueiit is sitting, see p}). 651—653, ; and see j). 785, pvst, 

(/) The lords spiritual are not summoned to attend the trial of a peer when 
it takes place in the Court of the Lord High Steward, i.c., when Parliament is 
not sitting. • 

(?«) For the procedure with regard to an impeachment, see pp. 650 et seq,, 

pmt, 

(rt) See the protestation made by the Archbishop of York (Dr. Maclagun) 
upon the occasion of the trial of Earl Russell, J8th July, 1001, Jouinals of the 
Ifuu^e of Lords, Yol. CXXXIII., p. 200. 
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1077. It Is Customary for one of the lords spiritual to l^d 
prayers in the House at the beginning of each day’s proeee^ngs, 
and, in the event of the House attending a service in Westminster 
Abbey, ore of the lords spiritual, usually the junior bishop sitting 
in the House, is requested to preach before the House (o). 

Sun Sect. *'I . — TA rds Temporal, 

(i.) In (leuerah 

1078. TIio lords temporal incliulo (1) all the hereditary peers of 
tliH United Kingdom (jf>) ; (2) certain hereditary peers of Scotland 
and Ireland, who are elected to represent in Parliament the peerages 
of those two countries (q) ; and (»1) the ]jords of Appeal in Ordinary, 
wJio are peers for life {r). 

(li.) Ilfrtditary Peen of the United Kingdom, 

1079. Hereditary peers of the United Kingdom are createil by 
the Crown by tlie exercise of the Eoyal Prerogative, and no limit is 
fixed by statute or otherwise to tlie number of such peers wlio may 
lie created. Sucli jicers are ennobled in blood (s), and their dignities 
can only be lost by attainder or taken away by Act of Parliament (/). 

1080. Any person, unless he is an alien (a) or an undiscliarged 
bankrupt (/>), who succeeds to a peerage of the United Kingdom and 

(fd Thfl thanks of the llousc aro given to the preacher on motion, and he is 
desired t(» cause his sermon to be printed and published. It has been customary 
for the Hon.«e to attend the service in WestuiniBlor Abbey, if it sits to transact 
business on a general fast or thanksgiving day. For the order of proceediirgs 
on such an occasion, see Companion to tlie Standing Orders of the House ot 
Lords on Public liusiue.''S, pp. 121—123. 

{p) At the time of tho Union between England and Scotland, all the adult 

f eors of England were entitled to receive writs of summons to the House of 
jords. By the Union with Scotland Act, 1706 (6 Anne, c. Ill all the peers of 
J’higland and Scotland became peers of Oreat Biitain ; but sucli of the peers of 
(treat Britain as were such only as being peers of Scotland did not becoiuo 
Jiereditary lords of Parliament. By the Union with Ireland Act, 1800 (39 & *10 
Geo. 3, c. 67), the peers of Ireland did not become lords of J^arliameiit, but it 
was provided that all peerages both of Great Biitiuu and Ii eland then in 
existence, or subsequently to be created, sliould m all other res]u*cis bo <joii- 
bidered as peerages of the United Kingiloiu. 

(q) See pp. 625, 626, 

(r) >See p. 628, post, 

is) See May, Parliamentary Practice, 11th ed., pp. 13, 14; Fiiist Report on 
the Dignity of a Peer of the Realm, 25th May, 1820, p. 393. 

{t) See title PEBiuGJSfl and Dignities. 

(fi) Tho Ci-owii is prevented, by a provision contained in tho Act of Settlement 
(12 & 13 Will, 3, c. 2), 8. 3, from issuing a writ of suinmous to any peer 
who is an alien, but this mle does not apply to an alien who has been 
naturalised by a sjiecial Act of Parliament or to whom a certificate of naturalisa- 
tion has been granted by the *Societary of State, for such a person is entitled 
to all political and, other rights, powers, and privileges within the United 
Kingdom to which he would be entitled if ho were a natural-bom British 
subject (Naturalization Act, 1870 (33 & 34 Viet, c, 14), s. 7); see May, 
Parliamentary Practice, 11th ed., pp. 28, 29; title Ajuens, Vol, I., p. 314. 

(6) A peer who hasi* Wn adjudged a bankrupt is disqualified for sitting or 
voting in the House of JUxnls, or on any committee thereof, or for being elected 
4iR a representative peer of S<5otland or Ireland (Bankruptcy Act, 1883 (46 & 4# 
Yw?t. 0, 52), a, 32); see title BANKKUFrcY and Insolvency, Vol. IL, p- 
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proves his rigl)t to such peerage (c), and any person who is created (d) i. 

a peer of the United Kingdom, or any peer of the United Kingdom Composi- 

.who is advanced to a higher dignity in the peerage of the United 
Kingdom, is entitled, if be has reached the ago of twenty-one 
years (e), to receive, in virtue of such peerage, a writ of summons 
to sit and vote in the House of Lords. 

note (fl). If any peer, who haa been adjudged a bankrupt, aits or votes, or 
attempts (while he is still a bankrupt) to sit or vote, in the House of Lords, or 
on any eomuiittee thereof, he is ;i:uilty of a breach of privilege and may be 
dealt with as the House directs (Bankruptcy Jlisqualificatioo Act, 1871 (34 & 35 
Viet. c. 50), s 6). A peer is deemed to have become a bankrupt, in England, 
when an order has been made adjudging him a bankrupt ; in Scotland, when, 
on any petition for sequestration, a deliverance has been pronounced awarding 
sequestration of his estate ; and, in Ireland, when, on any petition of bank- 
ruptcy, he has been adjudged by the Court of Bankruptcy and Insoh eney m 
Ireland to bo a bankrupt, or when ho has filed a petition for an aiTangtMucnt 
with his creditors under the superiiitendonco of that court {tlnd , s 3, Bank- 
ruptcy Act, 1883 (48 & 47 Vict. c. 52), s. 32 (1) ), The seat of a repiescntalivo 
peer of Scotland or Ireland (see pp. 625, 626, ]>osi), unless his baiikrnptcv i^ 
determined within one year, is vacated at the end of the year, and a new olodioii 
IS hold to 611 the vacancy (Jjankniptcy Disqualification Act, 1871 (34 it 35 
Vict. c. 50), H. 5). 'When a peer becomes banknipt, the court which has juris- 
iliction in respect of such bankruptcy causes the fact to bo certified ti> the 
Speaker of the House of Lords, who informs the House that ho has received 
such certiticate. The certificate is entered in the Journals of th(> House {thtd., 
s 7). A writ of summons to Parliament is not sent to a poor so long as he is 
iliisqualified by reason of bankruptcy (ihd.^ s. 8); but, when the adjudication 
of bankruptcy against him is annulled, or when he obtains from the 
court his discharge, with a certificate to the effect that his bankrujitcy was 
caused by misfortune without any misconduct on his part, ho is again 
entitled to receive a writ of summons to the House of Loids (liankruptcy Ai‘t, 

JS83 (46 & 47 Vic^. c. 52), 8.32). The tenuination of a peer s bankruptev 
IS made known to the House in the same way as his bankruptcy was iiohtied 
to it, 

(c) When the eldest eon of a deceased peer succeeds his father in the title 
the following evidence must be supplied to the Lord ( ’haiicellov before a 
wiit of summons is is^ued from the Crown Office, namely: (1) certificates 
i»f the marriage and of the death or buiial of the late peoi ; (2) certificate of 
the birth of the claimant; (3) ceitificate by the Clerk of the l^■lrhalnents 
that the late peer took his seat (this certificate can be obtained on aiipliCHtiou 
at the Journal Office of the House of Lords) ; and (4) production of tfio lellei^^ 
jiatent. A statutory declarntion identifying the persous named m th^ cCiti- 
licates, making the certificates exhibits to declaration, and stating that 'the 
claimant is heir to the peerage, must also be made by a near relative ami 
supplied to the Lord Chaucollor. In any case m which the claiiiia ut to a peerage 
IS not the eldest son of the deceased peer, further t'vitlenco may be required, 
and the declaration should refer to such certificates as may he produced, or 
supply the necessary evidence if coitificates cannot be ]*rodu(‘ed. If the liord 
Chancellor is not siitisfiod as to the (widenee of the suiicessn^n to ii peerage, the 
matter is referred to the Committee for Privileges (soo p. 641, post); ^ see 
evidence of the Clerk of the Crown in Chancery before the Select (.'Jommittee 
of the House of Commons <)n House of Oommuus (Vacating of Beats), House 
of Commons Paper, 278, 1864, pp. 18—25. 

(d) At the present time an hereditary peer of the United Kingd<na is 
invariably created by letters patent under the Great Seal, by the terms of 
whici a right is conferred uponTiim and his heirs and successors to “ have the 
name, state, degi*ee, style, dignity, title and honour” of a peer, and to “ have, 
hold and possess a seat, place and voice in Parliament ; see title Peehages 
AND Dignities. 

> (c) Standing Orders of the House of Lords (Public Business), 1902, Nos. 12, 

The first of these Oi-ders dates from 1685 and the second froni 
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1081. The lords temporal are divided into dukes, marquesses, 
earls, viscounts, and barons (/), and a definite precedence and 
place in the House of Lords is assigned to each rank of the* 
peerage (o). Except, however, upon the introduction of a peer (h), 
or when there is a c<all of the House (t), no attention is now paid 
to this order of seating. Peers who support the Goverimient of 
the day sit on tins spiritual side of the House (that is, on tlie 
lienches lielow the bisJio])s’ lienches on the riglit of the woolsack). 
J'(fers who are oppo.sed to the Governtneiit sit on the temporal 
side of the House (that is, oil the benches on the left of tlie wool- 
sack), and iieers who do not wish to be identified witli any political 
party sit on the cross Ireiiches by the bar (.;). 


(ill.) lltpnscutaiii'e Vtcrs vj Siollainl tuid IicIauiL 
(1) Jn Uciteial. 

PrivilepcB of 1082. The representative peers of Scotland and Ireland are 
repre^cMjuuve (.^titled to all the privileges of Parliament which are enjoyed by the 
oth(3r lords temporal, and are sinnuiom^d in the Kiune manner as other 
])eers to tlie trial of a peer in the Court of the Lord High Steward 
when Parliament is not sitting (/»). 


(/) See title Pkeuagks axi) Diontttes. 

('/) Thf order in which the peers were to sit in the House of Lords wus fiiNt; 
f.ettled by stat. (looll) 31 Uen. 8, c. 10. This statute, after absigniiig definite 
placfis ill the House of Lords to peers when holding great otHces of state, 
diiected that the peers of each degree were to “ sit and be jilaced after their 
ancienty.” At the present time the Lord Chaucellor, the Lord President of the 
Council, and tho Lord T^rivy Seal, if ♦they aio jieeis, take piecedence of all 
dukes, except those of the blood royal ; and the Loid Steward and the Lord 
Chamberlain of His Majesty’s household take piecedence of all peers of thi'ir 
dcyice: and nee, fiiithei, title Pekk ages AJfn Hignuies. 

(4) For the proceedings upon the introduction of a newly-created peer, see 
pj> pouf, 

(f) When the House appoints a select committee, tho lords appointed to 
solve upon it are named in the order of their rank, beginning with the highest. 
In the same wav, when the House sends managers to a conference with the 
( ommons, the names of the lords who are chosen are called over in order of 
seniority. When, however, the whole House is called over for any purpose 
within the House, or for the puri>ose of forming a procession outside the 
House, the call begins invariably with tho name of the junior baron; and 
see pp. 652, 654. note (A;), post. 

ij) An official record is kept of the peers who attend tho sittings of the Hou^e 
aiul is entered in t he J ournals. At the present time, no action is usually taken to 
iMiforce the fttteiidanco of peers, but formerly tho House used, if it thought fit, to 
order the peers to b® summoned, and peers who did not obey tho sainmons might 
be fined or imprisoned ; see Jouruals of the House of Lords, 1820, Vol. LiH., 
j). 364. ^ 

(A ) Hriion with Scotland Act, IT06 (6 Anne, c. 1 1), art. 23 ; Union with Froland 
Act, ISOO (39 & 40 Geo. 3, c. 67), art. 4. Peers of Scotland and peers of 
J relftad (not being members of the House of Commons) who are not lords of 
Pariijunent have the right to be trioii by thoir peers and all other jinvileges of 
the peerage, except the right to sit in the Ht^ise of Ixirds and the privileges 
depending thereon, and the right to take part in tho trial of a peer. Peers of 
Scotland whoso peerages were in existence at the time of the Union hnye 
precedence inimodiatejly after the pf'ers of the like orders and degrees in 
lilDgland at that date and before all peers of Great Britain of the like 
orders and degrees created subsequently. Peers of Ireland whose peerages 
weie in exietenc*' at the time of the 'Union with England have rank ana 
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1083 . No peer of Scotland can be elected a member of the House 
of Commons, but a peer of Ireland, unless he has been previously 
elected to sit in the House of Lords, may submit himself as a 
candidate for any county, city, or borough in Great Britain. If, 
however, he is elected to sit in the House of Commons, he is no 
longer entitled to his privileges as a peer, nor may he be elected as a 
representative peer of Ireland or vote at an election of such peer f/). 


(‘J) litpresentalue Peers of Scolland. 

1084. Sixteen of tlioir u umber, who must be of full ago, are elected 
by tlie hereditary peers of Seotlaiid to represent them as lords of 
I'arliament in tlie lloiiso of Lords for the duration of each 
Parliament (m). 

1085. Every peer of Scotland who holds a peerage which was in 
existence at the date of the. Act of Union, or who can prove his 
title to such peerage to the satisfaction of the House of Lords, has 
the right to vote OO at the election of the representative peers of 
Scotland. 

An authentic list of the peerage of Scotland, as it existed on tlie 
1st May, 1707 {o), was returned to the House of Lords by the 
Lord C'lerk Kegister of Scotland, jiursuaiit to an order of the 
House of the ti2iid Decenilior, 1707. and was entered into the roll 
of peers by an order of the House of the 12th February, 170B(;>), 
This list is called over whenever an election takes place, l)ut a title 
tor whicl] no vote has been recorded since the year 1800 may not 
be called over until a direction with regard to it has been received 
fnun the House of Lords (q), 

1086. The election of the sixteen representative peers of Scotland 
takes place at a meeting of the Scottish peers held at Holyrood 
Palace, presided over by the Lord Clerk Register of Scotland, and 

P’ececlenne next and immediately after all persons holding peerages of the 
like orders and degiees in Great Britain subsisting at the time of the T'nion. 
Peisons who have been created Irish peers since the Union take prei-edence as 
if they had been created peers of the United Kingdom (Union witli Ireland 
Act, I'SUO (39 & 40 Geo. 3, c. 67), art. 4). 

(/) Ihid. 

(m) Union with Scotland Act, 1706 (6 Anne, c. H}, art. 22. As to the eflot t 
of bankruptcy, see note (6), pp. 622, 623, ante. No Scottish peer may vote at the 
election of, or be elected, a representative peer who has twice within one ^ ear 
attended Divine Service in any Episcopal place of worship when the King 
(by name) as well as his heirs or successors and the Eoyal Family have not 
been prayed for (Scottish Episcopal inns llelief Act, 1792 (32 Geo. 3, c. 63), 
s. 12 ; Pike, Doiistitutioual History of the House of Lords, p. 276). 

(w) See note (?«), supra. 

(o) Tlie Roll of the Union is printed in Burke’s Peerage; and see tille 
Peerages and Dignities. 

(]t) Journals of the House of Lords, 1707, 1708, Vol. XVIII., pp. 399, 438. 

(5^) Reprc.sentative Peers (Scotland) Act, 1847 (10 & 11 Viet, o. 62), ss. 1, 2. 
It was further provided by the Representative J-^eers (Scotland) Act, 1851 (14 & 
16 Viet. c. HI), B. 4, that after every meeting of the peers of Scotland assembled 
for the election of a representative peer, the Lord Clurk Register of Scotland, or 
the Clerk of Session officiating at. siicL election, phould transmit to the Clerk of 
• the Parljament.s a list (d the titles of any peerages called over at such election 
fox which no vote has been received for fifty years then last past. 
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of 

Ireland. 


convened by virtue of a Royal proelaination under the Great Seal, 
which must issue twenty-five days at least before such election 
takes place. 

Voting by proxy is allowed at the election of a representative peer 
of Scotland, and, tlierefore, any peer who is unable to be present at 
the meeting is entitled to send a signed list containing the names 
of the j)eors for wdiom he records his vote, and such list is produced 
liy a j)eer wIjo is present at the meeting (r). 

’ As soon as the election has been completed, the Lord Clerk 
Register of Scotland sends a certificate containing the names of the 
eloetoJ peers to the Clerk of the Crown in Chancery, who must 
<ieliver it in at the table of the House of Lords on the first day of 
the first session of the new Parliament (s). 

1087. In Ihe event of a representative peer of Scotland dying or 
iH'coining legally incapable to sit as a lord of ] Parliament during 
the course of the Parliament for wliich he has been elected, 
iuiother Scottish peer is elected to fill the vacancy. A certificatf^ 
signed by two other of tlie representativn Scottish poors or by two 
ptiers who have voted at an election ot tlie representative peers of 
Scotland is sufficient ()videnco of tlie death or legal incapacity of a 
representative peer(0. As soon as sncli a certificate has been 
received, a ])rocla.maiion under the Groat Seal is issued for the 
eli‘cti()n of a now rc^preseritative peer ( k ), 

(a) Ilrj»7'(s^hfaiire Petn of Mand. 

1088. Twenty-eight of their number are elected l)yi]ie hereditary 
peers of Ireland (r) to represent them in the House of Lords, and 
every peer bo elected is entitled to receive a writ of summons to 
Parliament and to sit in the House of Lords for life(7r). 

1089. Whenever a vacancy occurs amongst the representative 
])eer8 of Ireland by reason of the death or attainder of one of their 
number, the Lord Chancellor, upon receiving a certificate, under the 
hand and seal of two peers of the United Kingdom, of the decease 
of the peer, or on view of the record of his attainder, directs a writ 
to be issued under the Groat Seal to the Jjord Chancellor of 


(r) Thr innmtos of the mooting of SoottiRh pnors, and a, r^fnin of tho namo^ 
oallc'cl over at the moctiug. is by tho fionl Olork Ittjgistor of Scotland to 
t ho ( 'Ir'rk of tho Parliaments, arid j.s ordered by th(' House of Jjords to bo printed ; 
i'oe Jonrnnls*of tin* Houpo of bords, 1910, Vol. CXLir., p. 11. 

(,s) Standing of the Houso of Lords (Public Ibisincss), 1902, No. 2. 

Thiion with Srotland Act, 1700 (6 Anno, o. 11), p. 0; Hop rose utatiso 
VoQVH (Scotlainl) Act, ISol (M & 15 Vict. c. 87), s. 1. Tho death or legal 
ino.ipacity of a peer is to be certified to the Sovereign. 

(?i) No vficancy is caused amongst the reprosonlntivo peers of Scotland or 
Jufland when one of thoir number is created a peer of the United Kingdom ; 
.so© May, Parliiimentary Practice, 11th ed., p. 11. 

(a) As to such hereditary poors an<l tho statutArv limitation on new creations, 
st'O title r^ONSTiTUTiOXAti Law, a ol. VL, p. 456. There are at the present 
time oighty-six peers of Ireland who are not horeditarv lords of Parliament. 
Only one peerage of Ireland has boon created since 1877 ; see May, Parli^ 
inentarv Practice, 1 Ith ed., p. 12, n. 

(«/) Union with Ireland Act, IHOO (30 ^ 40 Geo. 3, c. 67), art. 4. - * 
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Ireland directing him to cause writs to he issued to all the temporal 
peers of Ireland authorising them to vote for the election of a new 
^representative peer (a). In obedience to this direction, a writ, 
together with a form of return, on which there is a blank space 
for the insertion of the name of the peer elected, is sent by the 
(Jlerk of the Crown and Ilaruiper in Ireland to every peer of Troland 
who has proved his right to vote (6). 

Every such writ and form of return must bo sent back to the 
Crown Office of Ireland within thirty days of the teste of the writ, 
and, immediately after the return day of the WTits, the name of 
the elected peer is pnblislied in the London and Dublin Gazettes. 
The writs and returns, with the eertilicatcs of the Clerk of th(^ 
(]rown and Hanapor in Ireland annexed thereto, are delivered on 
oath by that official at tlie bar of the House of Lords (c). 

1090. In the case of an equality of voting at the election of an 
Irish representative peer, the names of the peers who have received 
an equal number of votes are delivered on oath by the Clerk of tlie 
Crown and Hana])er in Ireland at the bar of the blouse of Lords. 
The names of such peers are then written on pieces of paper of 
similar form and are put into a glass by the Clerk of the Parliaments 
whilst the House is sitting, and the peer whose name is first drawn 
out of the glass is declared to be duly elected (d). 

(«) A person who claims the right to vote at the election of a reprcsentalivo 
])ecr of Ireland by virtue of any peerage of troland must present a petition to 
the House of Lords, Kignedby himsolt or by some person on his behalf, ckimnig 
such right. In this petition the claimant must state the manner in which he 
derives his title to the peerage in question and must pray the House to acknow- 
ledge such right. A petition of this kind is referred by the House to the Lord 
(’hanccllor for him to consider and report 'upon. If the Lord Chancellor is 
satisfied that the claimant has proved his right to the peerage in question am I 
is thereby entitled to vote, he reports accordingly to the House, and the Cleik 
of the Parliaments then transmits to the Clerk of the Crown and Hanapor in 
Ireland a copy of tho resolution by which the Uouso admits the claimant’s 
right to vote at the elections c»f peers of Ireland to sit in the Parb ament of the 
United Kingdom. If, however, the Lord Chancellor is not satisfied as to thu 
claimant’s right to vote, he reports to this effect to the House, and the matter is 
then referred to the Committee for l^iivileges; see Standing Orders of tho 
House of Lords (Public Uusiness), 1902, Nos. 90, 92, 03. As to this coniniitUM*, 
see p. 641, 

[h) No peer of Ireland may make a return to such writ unless he has taken 
the oath and signed the declaration which is required to be taken and signed by 
every lord of Parliament before he takes his seat in the House of Lords, Sucli 
oath and declaration may he taken and subscribed in tho Court of Chancery in 
Ireland or before one of His Majesty’s justices of the peace in Ireland (Union 
with Ireland Act, 1800 (39 & 40 Goo. 3, c. 67), ail 8 (2) ). It was decided, in 
tho case of Lord Curzoii of XedleHton, that an Irish pner who had not 
established his claim to vote at the election of an Irish peer might himself be 
elected to sit a.s a lord of Pdrliament ; see Journals of the House of Lords, 
1908, Yol. CXL., pp. 6, 6, 19. As to right of Irish peers to sit in the House of 
Commons, see p. 62d, ante. As io tho effect of bankruptcy, see note (6), pp, 622, 
623, anU. 

(c) This is done the first day of a new Parliament in tho case of an election 
occurring since the dissolution of the preceding Parliament. 

(Vi) This procedure was adopted in 1908, when Tiord Parnham and Lord 
tAsntown each had received the same number of votes ; see Journals of tho 
House of Lords, 1908, Yol. CXL., p. 381. 
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(iv.) liTih of Appeal in Onhnunf. 

1091. Four Lords of Appeal iu Ordinary are appointed by tlie 
Orowu to anaist the llouae of Lords in the heariii}' and detenuiim. 
lion ot appeals (<•). They hold office durhig good behaviour and 
can tiulv he removed from otlice on the address of lioth Ilnuses of 
rarliament ( f). 

1092. A Iiord of Ai>pefil iJi Onlinary isemitt'd a Ifartni for llh^ l»y 
loUiM'K i)ak‘iit(7), and, if ho resigns his oflico. is sLill entitled to 
r<‘C(4Ve a writ of suininons to sit and vole in thu House of Jjords (/<). 
j] he Viicfites Jiis ofSce liy death, resignation, or othei’Nvise, llie 
Ci’owii may apj)oint a duly (jualified person to siioceod him. 

Sect. 2 . — Procedure and Conduct of Ihifiinrss, 

Smi-SKfU’. 1 . — Ifi General. 

1093. Tlie Imsiness of the House of Lords is transncled (1) In 
tile House it.self ; 1*2) in committee of the whole House; (IJ) in street 
coininiitees ; (4) in sessional committees whieli are aj)pointed iit the 
l)i*ginning of every session to perform certain dtdinile (luli(\s c«>n- 
lUH-ted AMth the liusiness, administration or jirocedun* f>f the 
House (/); C>) hi private flill committees; iind [{)) in joint eoui- 
]liitte(^s of the two Hous(‘S. 

'riie conduct of hiisiness in the House of Jjords and the jirocislure 
of the Jlouso in general is regulated l»y its Standing ()rd(*rs on 
piihlic, jirivate, and judicial business, by a series of rissolutions and 
orders wliich have been agreed to from time to lime, and by tlie 
established practice of the House. 

SuB'SfaT. 2 . — BnnineAH Tran muted tn the Ifoa^e li'idf. 

1094. Tlie first, second, and tliird readings of all Ihlls tabe pla,(*o 
ill the House itself, and all amendments wliich have lieen made to 
any ]hll either in committee of the whole lIous(‘ or in any other 
comuiitfcoe (/.), and all repoi'ts from select coinmittHes, are submitted 
to the consideration of the House. 

Any question which is addressed liy a member of the House 
to a Minister of the Crown, or to any other peer, is asKi^d in the 
House itself. As a general rule also every motion on winch tlie 
Jjords are called upon to exjiress thoir opinion with regard to any 

(e) Appelkto Jurisdiction Act, 187G (;j9 & *10 Viet. c. 09), (j, M. As to 

BTich ajjpoals, see pp. 64J ei sey., pvst. 

(/) Appellate Jurisdiction Act, ISTfJ ('{9 & 40 \ic.t. v. tiff), s 0 For llio 
legal *|ualificatioii8*etc. of persfwis who may he cieutod Lords ot A})]»ejil in 
Ordiimiy, see title OouHTS, Vol. TX., ]). 28. 

(y) by the terms of the letters jjatent a IjorJ of Appeal in Ordinal y is 

creatwl a baron ‘*to hold the said style of Byron aforesaid, unto him the 

said — ~ during his life”; see Journals of the House of Lords, 19 JO, 

A »>1. (|XLIT., p, 272. In preccdeiico a Lord of Appeal in Oidinary ranks 
nct ording to the seniority of his harony, and, although his dignity does not 
descend to his heir, his Wife and children enj(5y the precedence of a bamn’s 
w’lfo and chiMren by virtue of Koyal wannuts of the 22nd December, 1876, and 
the 8()th March, 1898. 

(j) Appellate Jurisdiction Act, 1887 (50 & ol Viet. o. 70), s. 2. 

(i) For a list of such committees, see pp. <141, 642 ei post. 

In the case of a public Bill (see p, 702, jtost), or of a provisional ordor* 



It, — tllE ttoUSE OK W.bS. 

ihatier wliidi is tliufi l)rouglil to their noimi k nijulein tlie HoiisO, 
hut it k open to ally peer to move that the House do resolve 
itself into a committee of the whole House to consider a resolution 
or series of resolutions ti])Ou any subject with regard to which it is 
thought desirable that there should bo more detailed discussion 
than w^ould be possilde under the rules of debate which prevail in 
the flouse itself (/). 


PriiSh(T. a, nffima of ihc Uoufift 
(i.) The Lord SjuaJ^'er, 

1095. Tlie Lord Chancellor, or tlie Lord K(‘(])er of the Great 
Stial for tlie time being, is speaker of the House of Lords r.v ti/jii 

Ho sits on the woolsa^ck and presides over the deliberations of i]u^ 
House, eAcept wduMi it is in committee. He puts the question m 
all motions which are submitted to the House, but he lias no 
))(nver (dtber to maintain order, or to act in any way as the 
ie[)resentativo nr montlipiece of the House, unless the House 
cntiitTs the iH'.cessary authority upon him (a). 

1096. Th(' LtU’d Cliancellor is invariably an ini])ortaiit member 
(>t tl](‘ <iov(‘rnnient of the da5"(f>). His jiosition consi'queiitly is 
(lilTerent from that oi tlie Speaker of the House of Commons fp), 
tor necessarily he takes an active part in the jirocei'dings ot tlie 
House, even ^^hellhe is presiding over it as its Speaker. When lie 
intervenes in its debates, howTver, lie always sjieaks in his 
capacity us a peer, and, to emphasise this fact, he moves away from 
the woolsack and stands a lew feet on the left liand side of it whilst 
M-ddressing the House {q), 

1097. Several lords are usually appointed by the Crown by 
commission under the Great Seal to act as Speakers of the J louse 
ot Jiords in the absence ot the Lord Chancellor (r). In the event of 

r«)iiiiriiuitKm Bill (hoc p. 703, 7>cs0» aiiiPiidmontM which hiivo beeu made lu ;i 
t coiiimitico (ncg j)p. (Jli?, 710, pas^), or in a cuininittc*^ of the wiioh' 
lilt* considoml by the Jlouse on report (see ]>. 710, ; in the case of a iirivuto 

liill (see p. 7r)0,’ po.s/), amendnieiits which have been made by the committee 
t)ii the hill are conaulored on third rcadinpf (see p. 760, pobt). 

(/) E.jf.j the House has resolved it^ielf into a coinniittce to eonsider the best 
meaiiH of ivfoiiiiinj' its existing orgiinisation etc, ,* see .lonrnals of the House of 
Jjords, IblO, Vol. OXbll., })p. 55, 58, 59, GU. hor procedure iii committee of 
tlie whole Iloiise, see, further, j). 708, post. 

{tfi) Ordei s of the llou^e of Lord^ (Public Business), 1902, No. 5, 

The w<H>lsack is considered to bo outside the limits of the House, and, thorefoie, 
the Lord (’hunocllor, or any otlier person who is ap])ointod by the Crown to lud- 
as speaker, may jireside over the 1 louse of Lords and put (iuostion without 
being a peer ; but, if he is not a peer, he may not vole or take any part in the 
debates of the UouBe ; see Journals of the House of Lords, 1858, Vol. XC., p. 09. 

(ri) Standing Orders of the House of Lords (I^ihlic ibisinehs), 1902, No. 20. 

(o) For the judicial and political duties of the Ijord Chancellor, ami the 
general nature of hie oiiice, see titles Constitutional IjAW, Vol. VI k, 
p]>. 55—64 ; COXJKTS, Vol. IX., p. 28. 

f ;>)i See pp. 663, 064, post. « 

(q) When the Lord Chancellor, or any other peer who is sitting as Lor<l 
Speaker, takes part in a division (see p. 633, post), he does not leave the woolsack, 
but gives hia vote to the tellers in the House. The Huiue rule applies in the 
case of the Chairman (see p. 630, post) when the House is in committee. 

# (f) See Journals of the House of Lords, 1909, Yok CXLL, p. 65, 
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tlono of these lords being presout, the House may appoint its own 
Speaker (a). 

(ii.) The Chainmn of CommWm. , 

1098. At the beginning of every session, or whenever a vacancy 
occurs in the office, a lord is aj>i)ointe(l to iill the office of Chairman 
of Committees thronglioiit the scssioii {h). Tlio peer who is chosen 
to hold this oftice takes the chair in all commithies of the whole 
Flonse, an<l is also chairman ex-oficio of all other committees of the 
ifoiise oil pri\ate Jiills and other matters, unless the House otlier 
wise directs (e). The Chairman of Committees is also the lirKst of 
the Deputy Speakers, appointed by commission, and, if he is present 
ill the House lYhon the Lord Chancellor is absent, always presides 
over the House (r/). 

1099. There is no Deputy Cliainnau of ConimitLees in the House 
of Lords, but. in the event of the alisoncij of Hie Chairman of 
Committees OAving to illness or any otlier cause, some other peer is 
appointed by the House to perform his duties, usually upon the 
motion of tlie leader (»f the House (r). 

(ill.) Pirmauvut OJJkers, 

1100. The priiici])al permanent officers of tlio House of Lords are 
the Clerk of the Parliaments, the Clerk Assistant of the Parliaments, 
and the Leading Clerk, who sit at the tabic during the sittings of 
the House, and the Gentleman Usher of the Black Bod, and the 
Sorjeant-at-Arms, wffio also are present wliilst the House is sitting. 

1101. The Clerk of the Parlianients is the head of the permanent 
staff of the House of Lords (/'). He is appointed under letters 
patent by the Crown, He must exorcise tlie duties of his officfi in 
person and can ho removed from office by liie Sovereign upon an 
address of the House of Lords for that purpose (//). 

[a) Stnudiiis: Ordors of the Honso of Lord^ (Public IJii^inesH), iau2, No o, 
600 Journals of tl.e Jiouso of Lords, 1S94, \'ol. PXXV., e- '''<>7. 

(/>) The (.’hjiiniuiii of Oonimittoes receives a salary of JL*2,5()0 a year, and, in 
uiiditioii to Ilia duties in tlio llCuse, cxorcisoa an important supervision and 
control over all provisional order confirmation Bills and private Bills (see 
pp. 74 ;3, 750 et acq., post), in thi.s work lie has the assistance of a lo^^ul advisor, 
who IS known as the Counsel to tho Cliairinnn of Committees ; see note (r), 
p. 750, 'jtoiit, 

(r) When the name of more than one candidate for tlie oflice is proposed, the 
choice of the liouse is decided bv means of ii division ; see JoiiriiaU of the 
House of Lords, 1880, V’ol. ('XVlil,, pp. 180, 181. 

(f/) Tbe piocedoiice of each of the other Dopiity-Speakors is derided by the 
date of the commission appointing him. 

(f) See Journals of the House of Lords, 1900, Yol. (-XXXV1IL, p. 335. 

(/) Tho office of the Clerk of tho Parliaments is divided into live depart- 
ments, namely, the Corainitte,e Office, tho Judicial Office, the Public Bill Office, 
the Private Bill Office, and the Journal Office, According to an arrangement 
arrived at in 1894, there aro seventeen clerks on tho establishment ; see Pir^t 
Keport from the House of Loids Offices Committee, Journals of the Hodse of 
Jjords, 1 894, Vol. OXXVI., pp 1 16 — 122. The clei ks in the Parliament Office are 
appointed on the nomination of the Clork of tho Parliaments, and are removable 
by him at pleasure (Clerk of Parliaments Act, 1824 (5 Geo. 4, c. 82), s. 5). 

Clerk of tho Parliaments Act, 1824 (5 Oeo. 4, c. 82), s. 2. Tne House is 
in formed ^ by the T^or<l Chancellor of the appointment of a nevB^ Clerk of tl*) 
Parlituiicuts, and the letters patent are read at the table oi the House. After 
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The Clerk Assistant and the Reading Clerk are appointed by tha 2. 

Lord Chancellor, subject to the approbation of the House of Lords, Procedure 
and, when so appointed and approved, can be removed from office and Conduit 
Only by order of the House (h), of Business. 

1102 . The Gentleman Uslier of the Black Rod and the Serjeant- Gentleman 
at-Arms are appointed by the Crown (i). In addition to his dutit^s 
connected with the carryinfr out of the orders of the House with regard 

to the commitment of offend(jrs for contempt (;), the Geiitlenian Uslu-r Scrjliant-at- 
or his deputy, the Yeoman Csher, is present whenever the House sits ; 
supervises the admission of strangers and acts as the messenger of 
the House whenever the attendance of the Commons is refiuired. 

He also is present with the other great officers at the introduction 
of a new peer (A’). The Serjeant-at-Arms has no duties in the 
House itself except to attend upon the Lord Chancollor or the 
person who is acting as Speaker of the lioaso for the time being, 
lie executes tlio orders of the House for tljc attachment of olTeiulers 
when they arc in the country (/). 

Sri5-Si:cT. *1. — .7i>fr>7m/s of the II >t(se, 

1103 . Th(i Journals of the House of Lords, wliich luive always journals of 
l>eeii held to be public records (/»), are compiled in the Journal tlicliouM'. 
Office OO from tlie manuscript mijmtes and notes of proccoclings 

made i)y tlio clerks at the table during llie siMn^gs of t]u‘ House 

which, the Ticwly-appoiiUed Clerk of the rarhaniontH, htaiiding at tlio table, 
makea a deolsirutioti of allegiance to the Sovereign, ami pioniisos to oaiTy out 
the duties of hm ofiico ; see .louruaL of the House of Lord.s, 1 ysc, V'^ol (.’XVIIJ , 

]). 6. ]n addition to his duties connected with the nulicial work of the llousn 
H’or which see title Cor^ RTS, Vol. IX., p. 21), the (Uerk of the Parliiunonts is 
required to make true entries and records of the things passed in the House 
and “to keep secret also such matters as shall be tieated therein.” With the 
ashistance of the Clerk Aasibtant, ho prepaies the otiieial ^linutes of the Pro- 
iicodings of the Hoime , he signs all orders and other (dlicial communication.^ ; 
he is the custodian of the records and manuscripts preserved at the Jl<juse ; ho 
indorses all Pills which are sent to the House of Uommons, and conveys messages 
hotwocn the two Houses; and gives tho Koyal ^^ssent to nil Bills which li.ue 
been passed. 

(A) ("lerk of Parliaments Act, 1H24 (A (ieo. -t, c. 82), s. o; Standing Orders 
ot the House of Lords (Public Business), 1902. No. 62. Por the procedure with 
regard to tho appoiutniont of a Clerk Assistant, see .Tournals of the House of 
Loids, 1890. Vol CXXII , p. ill. The Loading Clerk reads aloud in the House 
all prorogation and other commissions, and tho patents and writs of summons 
inosentcd by newly floated pi'ors. 

(i) Tho House is informed of the appointment of a new Cenllemiiii ITshor of 
lhe Black Rod by tlio Tjord (Iroat ( ’bainberlain, who is the luToditaty Oflicvr of 
State to wliom the custody and control of the Palace of Weslyinister is entrusted 
by the Crown ; see Journals of tho House of Lords, 190d, A’ol. CXXXVJl., ji. 1. 

(/) Bee title Couu'i’.s, Vol. IX., p. 24. 

(//) Bee pp. GS9, C90, 

(1) See May, Parliamentary Practice, 11th od., p 190. 

(»i) Evidence Act, 1845 (8 & 9 Viet. c. 113), s. 3; sec title Evidexck, Vol, 

XIIJ., p. 527. 

(a)»The Journals of tho House of Lords date from 1509. When they aio 
required as evidence in any court, a copy of tho passage m question, autlienti- 
catod by the signature of the Chuk of the Parliaments, may be produced ; see 
May, Parliamentary Practice, 11th ed., p, 202. and see title Evipknck, 

Vol. XHL, p. 527, As to tho Journal Office, see note (/)♦ p. 630, ante. 

0 (o) Tho House, ou motion made, may order au entry in the Journals to be 
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The Journal of each session is printed and laid on the table of 
the House during the course of the following session (/))• 

SrB-SjscT. 5. —Minutes 0 / Proceedings. ' 

U04. The Minutes oE tlie Proceedings of the House, together 
with a list of the notices and orders of the day which have been ])ut 
down for the future consideration of the House and a list of all 
Hills in progress, are drawn up, with the authority of the Clerk of 
the Parliaments, at the close of each day’s sitting, and are printed. 
Tlio Minutes of Proceedings are issued to all members of the House. 
Tlie business for each day on which tlie House sits is also printed 
on a >ej>arate notice paper, which appears before the hour appointed 
for the House to meet. 

PuB-SEcr. 6, — Qturum. 

1105. Three lords constitute a quorum of the House and also of a 
committee of the whole House, but if, when a division takes plac'-e 
upon any stage of a Bill, it appears that tliirty lords are not prosiMit 
in the House, the Lord Chancellor, or, it* tlie House is in conimitU‘(‘, 
the Chairman of Coniinittees, must declare tlie (jueBtioii to lie not 
decided. Tlie debate is then adjourned C/), and is resumed at tlie 
next sitting of the House at the point at which it stood wlien the 
division tool: place. 

SuB-yEcr. 7 . — NoUits and Orders oj the Day. 

1106. Businesswhicli is transacted in the House (r) is divided into 
public business and private business («), and consists of notices and 
of orders of the day. 

1107. Any peer is entitled to give notice of his intention either 
to make a motion or to ask a question with regard to any subject. 

(hi 'Fuesdays and Thursdays, unless the House otherwise orders, 
notices with regard to public Bills are always given precedence of 
other notices (0, but, on other days, all notices, whether they relate 
to proceedings upon public Bills or to other matters, are inserted in 
tlie Minutes of Proceedings, and appear upon the notice paper in tlie 
order in which they have been received by the authorities of the 
House. 

1108. An order of the dtiy is a definite matter, the consideration of 
which has been fixed by tlie House for a particular day. A motion, 


amended, vacated, or altogether expunged, and also may order any resolution, 
ivpoit, letter of thanks or other docinnout to be entered in the Journals. 

; n) In pursuance of an qrto the 15th May, 1793 ; see Journals of the 
IJoiise of Lf'tds, 1793, Vol. XXXIK,, p. 759; see also p. 642, jmt, 

(v) Standing Orders of the House of Lords (Public Business), 1902, No, 3-1; 
SCO also Journals of the House of Lords, 1889, Vol. CXXL, p. 293: 1900, 
Vol, OXXXII., p. 265 ; 1909, Vol. CXLL, p. 210. 

(r) See p. 628, ante. 

(a) Private business includes tho (jonsuleration of privat-e Bills and provisional 
order confirmation Bills (see pp. 727 ft sey., 744 et sty., post) and (d the standing 
orders of the House which refer to them. 

(«) But a pefition relating t<» any such Bill may be presented immcdialelj 
before the motion is made to pioceed with the cousideratiou of the BUI. 
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therefore, Iworaea an order of the day whenever tlie debate arising 
upon it has been adjourned by the House to a particular day. 

• 1109 . No motion, except the motion which is made lor an address 
in reply to a Speech from the Throne, requires a seconder. 

A motion may be ojiposed either by a direct negative, or by means 
of an amendment, or by movinj][the previous question («). 

Aft(;r it has been submitted to the Ifouse, a motit)ti may I)e 
withdrawn only by tlie permission of the House, wliicti must be 
luianimoiis. 


Sect. 

Pro'ceduW 
and Conduct 
of Bttstnesa. 

Motions. 


mo. Every matter with regard to whicli tlie House is called MatfcM 
nj)on to p;ive its decision is subinittful to its jiidi^niont by means of 
a question from the woolsack, or from the cliair if the House is in 
coimnilb^e, upon a motion made liy some momlier of the House (a\ 


Si 1 '-Skct 8. -Thn^ioufi. 

1111 . Wlion the dehate upon any question has lioon brouf^lit to a Vroopdnre i-ri 
conclusion, the Ijord (hiaiicellor, or, if the House is in committee, ib(‘ ^ <iivisioii. 
Chairman of Committees, proceeds to collect the voices, and aniiounct^s 
his decision as to the pre])Oiiderance of the “ eoiiLiuits or ‘Oiol- 
contents ” to the House or to the cominitteo, as the case ma\ l)(‘. 

II his decision is challenged, strangers are ordered to Avitlidriuv, 
ami two lords are Mjipointed tellers lor each side(/>). After the 
hipsi‘ of tw’O minutes from the time wdien the question w'as put. the 
doors of the lionse are locked and the question is again put. If the 
challenge is rcqieatcd, a division takes place (r)« Tlie contents ])ass 
into the division lohhy by the door on the right of the llirone, the 


In each House the prc\ious qnopfiou is a method wliLcli may he cirqjlovi'd 
to provont a vote bein*? taken forthwith on a motion that has alroad\ b(‘eu 
]>iM})osed from the woolsack or the chair, us the case may ho. The cfTis't of 
iimMiij!: the previous (pic'^tion is that a new motion is Rulnnitted to the House 
wliifh coin])ols it to decide, in the first instance, whether or not the ou^iiutl 
iMotioii i'«4 to 1)6 voted njioii at all before it can doterminc upon its merits ; se(‘ 
Pailiamentaiy l*rnctice, 11th ed., pp. *J82 -‘JSl. In the House uf 
Louis till* previous question is put in the following inanuer, mnuelv : 

“The original morion was “Since this it has boon moved that the 

])rc\ious (pieslioii bn put.*’ “The question, therefore, which I have to put to 
\oiir hmLhips is, AVhether the said original question l>e now juit''” If this 
qiicHtmii is decided in the aftirmative, the original (jiiestifm is put, hut, if it 
is decided in tho negative, the original question may not he then proceeded witli. 
In the House of (.’ominous, since the introduction of the closure, the previous 
(jupstion Ims boon put in the form “That the question ho not* now put':'” 
q’he previous (piestion may not be moved in committee of jLhe whole House or 
in a select committee, and in the House itself it may only be moved on a motion 
and not on an amendment to ii motion. 

(u) Uy a standing order, made by the House in 190S, every motion, after it 
has been moved, must be proposed from the woolsack or the chair before debate 
arises thereon; see Journals of the House of Lords, 1908, Vol. (.tXXXIX., 
p. lilT. 

{^) Standing Orders of the House of Lords (Public Ibisiriess), 1902, No. ?il*. 
The Hnise and side lobbies are cleared of Rtranger.s, but the galleries and 
the space within the railing round the throne are not cleared, unless a special 
order is made by the House. 

(f) Tho vote of no peer may be counted unless the peer was present in 
•the House when the quo'^tion was put. 
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SKCt. 2 . not-con touts by the (bor on the left of the bar. As soon as all 

Procedure the peers who are present have passed thi*ongh the lobbies (d) and 
and Conduct re-ontered the House, the result of the division is announced by. 
0^ Busin ess, the Lord Chancellor, or ilio Chairman of Committees, as the case may 
1)0, after which the doors of the House are unlocked and strangers 
are re-admitted (r). If the same number of votes are recorded on eacli 
side in a division, the (luestiun is decided in the negative, according 
to tile rule, Srniprr prfPHinniftir pro necfaute (f), for neither the 
Lord CliiiJicellor nor the Cliainnan of Committees has a casting 
vote. 

Sub-Sect. 9.-~ProM8. 

Jllffht to m2. In addition to voting against any motion, any lord has the 
protftbt, riglit to record his dissent l>y iuo;ms of a written i)rotest, in which 
it is open to him to set out liis reasons for ohjecting to any decision 
which has been arrived at by the House (if). Hvm*y such protest 
is entered in a ImoIc w’hich is k(^[)t for that purpose. 

According to the usage of the llouso no lord may (uiter a prote.st, 
or sign sucli proit‘st, unless he ’was actually prtisent w'lieii the 
question was put on the luotioji to wlucJi lui takes (jxcoption, and, 
it a division took place upon it, Vfited in such division ; a motion, 
however, may lu) made in the House to remove this nistriction (/i). 


(<l) I?y iho leave of llie lloimoapoer in HometiiriGS allow'ed to give his vofn 
w'lthont. quitting the Hon.-^e; see Journals (d the llouso of Lords, 

Vol. eXXV’"., p. 4^2. When pioxios are called, the uaiaos of poors who vote by 
pioxy and the manner of their voting is recorded by the clerks at the table. Tho 
practice of voting Lv proxy, however, has heeii prrt(‘t.ically uLohshod by Standing 
( )rders of the House of Lords flNihlic 1P02, No. J54 ; see p. 781), post. 

(e) The division lists are printed and circulated with the daily Minutes of Pro- 
ceedings ; see p. (id2, ante. Tlioy are also printed in tho Joinnals of tlie House. 

(/J The object of this rule jh to prevent any change being effected in the 
existing law or any motion or resolution being (‘arried, unless there is a 
majority in favour of tho change in tho law or of the motion or resolution 
before the llouso. On motions on abstract rosolution.s, therefore, or for second 
readings and third readings of ihlls, or for going into cominitteo on Hills, on which 
the usual question is that the word “ now ’’ stand jmrt of the motion (see 
pp. 707, 710, 719, whenever the voting is ocpial, the resolution is lost, or th(‘ 
hill is not proceeded with, as the case may be. ^V^th regard to an amendment 
to a Bill or to a motion or roHolution, tho result of tho application of this rule 
when the voting in a division is i>qiiul mu.st depend upon the way in which 
the question is put to the House; sc-e, with regal’d to this point, tho dLo.ussion 
VI hicb arose in 1 8b4 as to tho manner in which the Lord Chancellor put th(‘ 
question on the report of the auiciidmonts to the Public and Refreshment 
Housos (MetropolLs) Bill ; Parliamcntaiy Debates, Third Series, Vol. CLXXVL, 
j)]). IdlA-— 1317 ; see* also re]>ort from the Select Comm it toe of the Hvjiise of 
Lords on the Standing Orders i>f tho HoiLse, 1907, House of Lords Paper 
(95). Since 1509 there appear to have been only 29 cases of equality of voting 
in the ordinary proceedings of the House; in only 9 of tho.se could any 
difference of opinion havo arisen owing to tho method of putting the ({uostioii. 

(7) Standing Orders of the ILui'^e of Lords (Public Business), 1902, Xo. 35. 
This ur<ler states that a protest must bo eiilored, in the book kept for ^he 
]>ui’po«e, before two o’clock the next day on which the House sits, but this 
rule is not enforced at the present time. 

[h) The House has also ^ven b^ave to a peer to remove his name from a 
protest which he has signed and to amend a protest after it has been entered on 
the Journals of tho House; soo Journals of the House of Lords, 1875, Voh 

cvn., p. w,. 
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Skot. 3 . — Sittings of ihe Uoim. 

ms. The llortse of Lords nsimlly sits for hnsiuoss other than 
judicial business on Mondaj', Tuesday, Wednesday and Thursday 
in each ■week throughout tlio course of the session, but there is no 
sianding order or rule to prevent it from moef.ing, should occasion 
require, on any other day of tiio -week. 

m4. The Lord Cliinicellor, preceded hy the Scrjoiint-at-Arms 
carrying the mace, and an aLLeudant carrying the purse, enters tlui 
I louse from below tlie bar and takes his seat on the woolsack at a 
<iaarter-past four o’clock (/). When the House has not met earlier 
ill the day in its judicial cajjacity, the doors of the Ilouse are locked 
and prayers are read by one of the bishops {h). As soon as prayers 
are over, the doors of the House are opened and the business of 
the day bogiiia. 

1115. Between a quarter-past four and half-past four o’clock, 
public petitions may bo presented to the House (/), and any business 
for which no previous notice is required, and any proceedings in 
connection with private Bills or for the suspension of tlie standing 
orders which refer to them (m), may be taken ; after half-past four 
o’clock, the notices and orders of the day are considered in the order 
in which they appear upon the notice paper, but any notice 
to suspend the standing orders of the House must be considered 
lirst 00* 

1116. The adjournment of the House is effected by means of a 
motion which may be made by any [>eer at any time during tlie 
course of the sitting. If objection is taken to any such motion, the 
question is decided by a division. 

(/) When tho JfouHo meets earlier in the ’tiny for judiml business, prayers 
are said before the counsol uro brouglit in (see p. 649, jmf) and are not repeated 
in the at'tornooii. The inac-o and the purse are deposited on tho woolsaek behiml 
the Lord Chancellor, and remain there throughout the sitting even when tho 
Ifouso is in coinmitteo. Strangers are not allowed to be prosoiit in the JIouso 
whilst piayers are road. 

(/c) In the absence of a bishop, prayers are usually rend by the Lonl 
J Chancellor, but, if a peer in holy orders is present, he isre<iuestcd to road ihenu. 
both Houses of Parliament use tho same form of prayers; see I^Iay, J’ar- 
lianientarv Practice, 11th oil., p. 159, n. 

(/) A ])eer who prosciits a jiotition may address the Ifouso upon it, if ho 
wiahofl, but in such case Im should give notice of his intention ; and a moinherof 
tho House of Lords may present a petition on hia own behalf. Every petition 
which is presented to the House must bear tho signature of tho ]>eer who 
presents it. No petition with regard to a Bill which is not before tho House, or 
which has been rejected by the House, is received, nor will the House receive 
any petition for a grant of public money or for compounding a debt to the 
Crown unless it is recommended by the Crown. As to ^lotitions im private Bills, 
see pp. 729, 747 et seu^.f post. 

{m) A notice of a motion to amend a standing order with regard to private 
Bills, unless it is made by the Chairman of Committoos, cannot be taken into 
con^deration until half-past four o’clock. 

(n) Unless the peer who has given any such notice withdraws the same, or, 
with the leave of the House, consents to its postponement, or is absent at the 
appointed time ; see Standing Orders of the House of Jxiids (Public Business), 
1902, No. 21. Notice is required for any motion to make a new standing order 

to dispense with an existing one, 
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WljiMi tlio fche notice paper has been disi oned of, or 

at any hour which may be determined upon in view of the business 
before the House (o), it is usual for the leader of tlio House, or, in 
tbo event of his alisence, the leading member of the Government 
wlio is prestint, Lo iiiovtj the adjournment, stating at the same lime 
the day and hour of tiie next meeting. After this motion luts 
been put from the ^^oolsack and is agreed to by the House, the Lord 
(’hancfdloi*, preeedt'd by the mace, leaves the House by the bar, and 
the sitting i>s at an end. 

SncT. i—J\Iai)it('nant‘c of Order and Uulcs of Dclalc. 

un. The Lords are the sole judges of tluu’r own procedure, and 
all iineslioiis with regard to the regulation of tlio proceedings of the 
House are settled by the House itself. 

The rules as to the maintenance of order and the genera! conduct 
of debate are either laid dowii in the IStanding Orders of llie House 
i)r are saiielioucJ by usage 

1118 . AViih regard to the actual preservation of order, tlie Hotise 
up lo tlie present time has had no occasion to add to, or even lo 
amend, its two Standing Orders upon the std)ject, which date from 
iIm‘ seve]iteei(th century, and wdiich liave proved am))ly siiiVicient 
lor the purpose for which they were inhmded. The first of tliese 
lays It down that “all personal, sliarp, or taxing s])eeches ” are io 
he forborne, and the second instructs iujymem))er of the House who 
(M)iiceives liimselt alfronled or injured by any oilier memb(‘r of 
lire House, eitlier in the House ilself, or within its precincts, or in 
any of its committees, “to appeal to the Loids in Kirliameiit fur 
liis reparaiion ” ( 7 ). 

m9. With regard to the conduct of debate, uiembersof tlielbiuse 
may s])eak upon any (picslion which is before the House, or upon 


(f<) If d Tiiotion is agrocil to for the adjourumoiifc of a ilobnte upon any 
subiecl, or if, when the House in in committoe, a motion is agreed to for tlio 
Ifouse to he losuined, tlio House may make an order, without uotico given, 
that the business in uuebtioii shall be taken first at the next sitting or at sonio 
>uf»se([uent bitting of the llouho ; see Shuiding Orders of the Houto of Lords 
(Ihiblie Business), 1902, No. 22. 

( ]>) By Standing Orders of the House of Lords (Pubhe Bubinoss), 1902, No. PI, 
tln^ peers are diieoted to keep tlioir dignity and order m sitting as much as may 
he, and not to ri'inovo out of their places without just cause, to the disorder of 
the Houbo. They^aro also directed when they cross the House to mako 
obeisance to the Cloth of Estate, I.#’., the Throne. At the present time this rule 
]«> not enforced, but it is out of order for a jiecr to wear his hat when entering 
or leaving tlie 1 louse. It is also irregular for a poor to pass between tho wools, u-k 
the chair and a member who is addrossiiig tho House, nr between the woolsru k 
anti tho table. By Standing (Jrdors of the House of Lords (Public Bu«ne.%''b 
1902, No, 21, any lord who has oocabiou to speak with another lord while tlio 
House IS sitting is directed to retire into tho Prtace’s Chamber, and not to carry 
on hib conversation in the space behind the woolsack, ** or else the Lord Speaker 
is to call them to order, and, if necessary, to stop the business in agitation.** 

( 7 ) Standing Orders of the House of Lords (ihiblic Business), 1902, Nos. 28, 
2 ‘*: s *0 JournjiU of the lIou.se of Loiijs, 1H71| V<d. Tiff, p. OJO: INT^i 

>UCJV„jOM, ^ 
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any <|iu;sli()r) of order arisiii" out of the debate. They must speak 
slamlin^T and u]icovore(] (r), and must address their speeches to the 
rest of the lords in general and not to the Lord Chancellor or the 
'chairman of Committees, as the case may (.s). 

Excejjt when the House is in committee, no lord may sju'ak more 
than once uj)on the same stage of any Bill or upon the same matt er, 
but the lord wlio is in charge of a Bill or who is responsible for the 
motion whicli is under the consideration of tlie House is entitled 
to a reply (/). 

In the event of two or more lords rising to speak at the me 
time, the House decides, if necessary by means of a division, whicli 
of them it will hear first (ri). 

SncT. 5. — Committees of the House. 

Si B-SCCT. 1. — Committee of the whole House, 

U20. The Uouse resolves itself into a committee of llie whole 
Hnuhc by nu'Mns of an order made on the motion: That the 

Ifousodo resolve itself into a committee,” either forthwitli or on 
a futiii'o day, for the consideration of some Bill (ft) or for some 
otlii'r delinite })iirj)ose ((*). When the House goes into conimitleii 
the Lord Chancellor leaves the woolsack and the Chairman of 
Coinmittoes takes the chair at the table of the House. 

As soon as the Inisiiiess for wliich the committee has been 
appointed has been disposed of, or whenever it is decided to bring 
the proceedings of tlie commitleo to a conclusion, the House is 
resumed liy means of a question to that effect put from the chair. 
The Lord Chancellor then returns to the ^YOolsacl\^ and tlie Chair- 
man of Committees, standing at the table on the Ciovernmeut side 
of the House, reports the results of the committee’s deliberations. 

Seii-K^Eer. Commiitecs. 

1121. Select coiumittoe.s may bo appointed by tlie House il) to 
iiujuireinto and torejiort upon any subject with regard towliich the 
House desires a full investigation to be made, and (2) to consider and 


p) JSlandiiig (hcloia of the llou.se of Lords (Public Puhiupsp',, 1{)UJ, No. 20, 
Py the leiivo of tbo House, a ])ccr may address the House without iiMiif; from 
his scat. A piM,'r may not read his s})oech. If a jioer speaks on a bic'ach of 
}uivilogo whilst a division is in progiess, he must address the lloubo without 
rising Irom his scat and must not remove his hat, , 

(.s) IhuL, No. 2.). 

[1) Ibid,, No. 27. Any peer, if lie obtains the consent hi tlie lJou.se, may 
Fprak a sc'cond time during tho course of the same debate in order to explain 
liimsclf n])un some material point in his previous speech , but he must coutine 
himself to his explanation and not introduce any new matter (ihviA. 

(ff) See Journals of tho House of Lords, 1847, V'ol. LXXIX., p. 1 II. 

(h) For tho proceduro on a iiublic JJill in coinmitteo of the whole House, 
Foe pp. 708, 7ia, pos/. 

(c) When tho order of the da/ is read for the House to go into committee, an 
instruction to tho conimiitee may always be moved in order to enable the 
committee to do something which otherwise it would have no power to do : 
c.j/., to consolidate two Dills inlo one Bill, or to divide one Bill into two Bills ; 
see Jounmls of the Hoiho of Lords, 1853, Yol, LXXXV,, p. 28^: 181)1, 
Yol, C;XXlII..p. L).^, » i I 
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if necessary, to hear evidence with regard to tlto {Tovisions of any 
Bill which has been road a second time by the House, 

1122 . When a select committee is appointed to inquire into and tu 
report to the House upon any given subject, the scope of its inquiry 
is defined and limited by the order of reference by which it is 
appointed. But when a Bill is referred to tlie consideration of h 
committee, the Bill itself constitutes the order of reference to 
the committee whose duly it is to examine, and. if necessary, to 
ajiiond, the provisions of the proposed measure, and then to report 
it to the House. 

1123. If, after a select committee has been appointed, it is deemed 
advisable or found necessary to authorise it to consider matters 
which were not originally referred to it, any member of the Hoiiso 
may move that an instruction be given to the committee either 
extending or amending the terms of its order of reference (c/). 

1124. A select committee is appointed on motion (c), and the 
peers who are to serve on it(/) are either named by tlie House, or 
are proposed by the Committee of Selection {g\ or, in special cases, 
may be appointed by ballot (//). 

The date and hour for the first meeting of a select comniitieo are 
fixed l)y the House, but its subsequent sittings are appointed by the 
committee itself (i). 

1125. A select committee may examine witness(\s who voluntarily 
ajqjear before it, but it cannot compel tlieir attendance or examine 
them upon oath, nor can it order the production of ])apers or hear 
counsel, unless it obtains the necessary authority from the House (k). 

1126. The procedure in a select committee is practically the same 
as the procedure in committee of the whole House (/). One of the 
meml)ers of the committee is chosen by the committee at its first 


(//) A niaiulatory iTistructidii may alno bo moved to et>nii»el a ^elootcomu litter 
to do something which it already has the power t»o do if it wishes. 

(#>) Notice of such a motion must bo given, and notice ia also required of tlie 
motion for naming the lords to serve on a committee, or for adding any loid to 
a committee, or for substituting any other lord for one alnjarly appointed to 
serve on a committee; see Stendiug Orders of the House ul Lords (Public 
Jiusinesa), 1902, No. 57. 

(/) There is no rule as to the nttmber of mombors of a select committee. 
I’oers who arc not members of a select committee are not excluded from sjieaking 
111 the conmiittoo, but they may not take part in its deliberations or vote , 
sf © Standing Orcierif of the House of Lords (Public Business), 1902, No. 55. 

h) P'or the constitution and duties of this committee, see note (ir), p. 750, jmi, 

(h) Jj^ee Journals of the House of Lords, 1820, Vol. LTif., p 118. 

[i) A select committee may sit during an adjournment of the House, and 
may adjourn from time to time without obtaining the leave of the House. 

^k) An order of the House is also required to authorise the piinting of the 
evidence which is heard before a select committee. As a rule tho procoodings 
of a select enmnnttee are public, but it is alwjfys within the power of a com- 
mittee to exclude strangers ; see Standing Orders of tho House of Lords 
(Public Business), 1902, No. 56. 

{ 1 ) Fot the procf'dure in coinmittee of the whole House, see p, 637, flwfe, and 
pp. 70S, 713, f r f 
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meeting to preside over its deliberations (m). It is the duty of the 
chairman, when evidence is heard, to conduct the examination-in- 
chief of the witnesses who appear before the committee. He puts 
the question on any motion which is submitted for the decision of 
the committee, and, when the inquiry is concluded, he is generally 
requested to draw up a draft report for the consideration of tho, 
committee (n). 

1127. When a report has been agreed nj)oii by a committee, a 
member of the committee, usually the chairman, presents it to the 
House (o). Every such report, as soon as it has been laid ujjon tluj 
table of the House, is ordered to be printed and circulated, and 
notice must be given of the day upon which it is proposed to take 
it into consideration (p), 

Suu-Sect. 0 . — SeiTft Commtflc(s, 

1128. If it is consid(ired inadvisable in tho public inten^st to 
disclos(5 the nature or scope of an inquiry which is referred to a 
committee, the House may a])])oiTit a secret committee to consieler 
and report upon any math^r which is referred to it. A Wicret coni- 
mitte<j is usually appointed by ballot. No record is lu*pt of its 
proceedings, but its report is ordered to bo prinh^d as soon as it has 
bcKiU presented to the House ((/J. 

Sub-Skct. 4 . — Committees on rrivaU liilh and Provisional Order 
Confirmation lUUs, 

U29. Tlio appointment, composition, and procedure of com- 
mittees on private Hills ajid provisional order coniiriuation Jiills is 
dealt with elsewhere (r). 

Sub-Sect. 5 . — Joint Commifttes, 

1130. A joint committee may be appointed, with the concurrence 
of both Houses, either to consider a Hill or a group of Hills, or to 

(«?) Tho power to appoint its own chairman ismsually conferred upon eveiy 
Roloct committee. Jf no such power is confeired, the Ohairmitii of Committees 
(see p. 630, ante) is the chairman of the committee ex oJjU lOy even if lio lias 
not been appointed to serve uiion it. 

('/») It is open to any member of a select committee to submit a draft report to 
the committee. Jn the event of there being more thau one draft report, the 
committee must decide (if necessary by a division) which report should be 
considered as the basis of it& own report to the House. Every draft lejiort is 
entered amongst the minutes of tho committee. 

(o) A member of a select committee who disagrees with tho report of tho 
committee is not entitled to present a minority report to the House, •but ho can 
signify his disagreement to any paragraph in the rejiurl, or l^i the entire report, 
either by dividing the committee against tho proposals to which he objects, or 
by moving amendments to them whilst they are under tho consideration of the 
committee. The piocf'edings of every select and joint committee (see tho text, 
ta/ra, and p. 640, post) are printed and published with the report from such 
committee. 

if) Btaiiding Orders of the House of Lords (Public Businesa), 1902, No. 58. 

(?)^J?or instances of such oomipittees, and the procedure with regard to them, 
see Journals of the House of liords, 1819, Vol. LTL, p. 35 (secret committee 
on the state of the Bank of England) ; 1820, Vol LHI., pp. Ill, 115, 118, 249, 
260 (secret committee as to the proceedings against Queen Caroline) j 
Yol. LXXX., pp. 19, 199 (secret committee on commercial distress), 

, (r) See pp. 760 ei seip, 
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inquire into some particular subject and to report upon it to the 
respective Houses (#-•). 

1131. A motion to the effect that it is dosirii])le to ajipoint a joii; 
committee may he made in eitlu^r House, and, wh(*n it has been 
a[*reed to, a mossaj^e is sent to the other House to itilorm it ot tin* 
resolution and to reipiest its concurrence. G'he consent of the other 
Honse to the desij'alnlity of the appointment of tlie joint coiuiuittee 
is si^milled by means ol another message. When tltis message has 
h(vn rt‘('i^jnid by the House in which tlie j)i‘oj)osal originated, a 
motion is made ibr the appointment of a seh'.ct connnitl'^e and for 
tlii^ nomination of tlie nmmhers to serve on it. A message is then 
sent to the other House to acquaint it of the a])pointment of tlie 
committee and of the number of inembors ap])ointed to serve on it, 
and to request it to ajipoint a similar committee, consisting of an 
e(|ua.l nnmlier of monihers(/). As soon as this request lias lieen 
comjilied witli, a day may he fixed for the first meeting of vhe 
eoiiiniiUee. The committee is empowered to aiipoint its own 
cimirman (ah 

In w’hicli(‘ver House the motion for the ajipointineni of a joint 
eomuiitteo may have, originaied, it is always customary for tiu' 
House of Lords to fix the time and jilaco of meeting, of wliicli tlio 
House of Commons is informed by means of a message. 

U 32 . The ])roc('diire in a joint committei* is entirely govermnl by 
file jiractice of the House of lamls, and is the same as that in a 
select coniniittee of that House. The chairman, therefore, has no 
easting vote, and all decisions of the committee avo governed hy tlie 
rule, ** Semper pne^irntniur pro iieijanle''' (r). When its iiiqiiirv is 
concluded, tlie rejiort of the committee is presented fo both Houses. 

Shi-Skct. G to prepaid 

1133 . Whenever the House of Lords is unwilling to agree to an 
amendment or to amendments wliich the Honsii ol Commons has 

The ])iactico of referring nmtter.^ to tho considoratijni of joint 
was nut uucoiniiUHi before lG9r», hut fell into disuse during the oightcviith 
(■ontin\. It was revived in isGl and is now recognised as a coMM'fin'fit 
and expeditious method of paiiianiontary proijedure. Tor the method oi 
ap])ointiiient and procedure of a joint coimuittoe set up under the pr»)visiuns ot 
liie Trivate Legislation Promhae {Scotland) Act, ISaa (t>2 & Go Viut. c. ‘ITj, 

p]) 7<)2—TG5, pf 

[t] Formerly there was a rule that the niimher of nienibers of the House of 
Commons mi a joint committee should be double that of the House of Lords, 
but this rule is no Jonger in forcf*. As to communicatioiiR between the Houses 
<»i' l^irhameiit generally, see pi>. SOI rt .vr^/., pust. 

(n) If an additional Bill is refeirod to a joint cominittoo, or if a member is 
inld(‘d by either House to its representatives on a joint coinniiltee. a messaLie 
bo sent to tho other House acquaintnig it of the fact, but, in tho event of 
eitlier House nominating a new ineinber to take the place of a ineinber aheady 
appointed to serve on a joint coinimttee, no message is necesaory, us the imme-i 
of the members originally nominal ed are not eijinmuiiicated to tlie other lU>use. 

('’) Each Housm^ confers upon a select committee, appointed to join with a 
committee of the other Hniise, tho same powers as it confers upon any other 
select committee (see P. 638, unU, and p. 716, wwf). A joint committee, thero> 
fore, is enabled to send for persons, papers, ami records, and papeis and repoils 
of funner cummittees can be teferred to it hy cither House. • 
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made to one of its Bills, it appoints a committee to meet forth- 6. 

witli and prepare reasons for such disagreement. The committee Committees 
reports the reasons to the House and the House agrees to them, of the 
after which they are submitted to the Oommons by means of a House, 
message (;r). 

SrB-Sj5CT. 1 .-^Se3sion(U Comynittees. 

1134. Sessional committees may conveniently be divided into two ijistof 
groups. The first group includes the Committee for Privileges, sessional 
the Committee for the Journals, and the Appeal Committee. 
l^hese three committees consist of “ all the lords who have been 

or shall be present” during the session, and are appointed by 
order of the House without notice given. 

The second group includes the Standing Orders Committee, 
the Committee of Selection, and the House of Lords Offices 
Committee, each of wdiich consists of a limited number of 
members and is appointed by the House as early as possible in 
each session, usually upon a motion made by the Chairman of 
Committees, of which notice is required. 

1135. Tlie Committee for Privileges is appointed to consider and Committee 

report upon all matters touching the privileges and customs of the 
House, the precedence of its members, any other matters which » 

are referred to it by the House, and all claims to peerages (a) or 

claims to vote at the election of the representative peers of Scot- 
land and Ireland (?>). 

The committee may examine witnesses on oath, order the pro- 
duction of documents, and hear counsel (c). It meets in the House 


(r) A committee for the same purpose is app6mtod as occasion arises iu the 
Tlouso of Commons; see p. 721, post, 

(a) See note (r), p. 623, ante, see also titles Cotjbts, Vol. IX, p. 21; 
Pkekaoks and Dignities. 

(h) Tho right to settle any questions arising with regard to a contested 
rleetion of a ropTGscntativc peer of ycotland was conferred upon the House oj 
Lords by the Union with Scotland Act, 1706 (6 Anne, c. 11), and confirmed hr 
subsequent Acts; see title Courts, Vol. IX., p. 21, By tho Union with Ireland 
Act, 1800 (39 & 40 Geo. 3, c. 67), art. 4, it was enacted that all questions 
touching the election of the Irish representative peers should he decided by the 
House of Lords (see Standing Orders of the House of Lords (Public Business), 
1902, Nos. 90—99, which refer to the peerage of Ireland). The Committee for 
Privileges, in a claim to vote at the election of representative peers of Ireland, 
may admit an entry in thoir Journals as evidence of limitations in a patent 
without requiring the production of tho patent (/fo'<romwiow’ji(Ahr/) fftaim (1828), 

6 Cl & Pin. 97, If. L.). As to Scottish and Irish representative peers, see 
pp. 621 et ante. • 

(f) Every person who claims a title of honour must, within six weeks after 
his petition has been presented to the House, if Parliament is sitting at the 
time, and, if not, witliin six weeks after the next meeting of Parliament, lay 
his printed case, pedigree, and proofs on the table of the House. The Committee 
for Privileges will not proceed to the hearing upon any claim until fourteen 
daya after the printed case has been delivered. In aU claims of peerage, the 
House has laid down direction's with regard to documents delivered in at the ^ 
Bar in evidence, and the examination of those documents when printed by 
order of the House. No original of any record or document in public custody 
in the United Kingdom may be produced before the Committee for Privileges 
without a written order for its production, signed by the Lord Chancellor or 
The chairman of the iSuoh records and dooumenta must be proved 
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8«3t. 5. itself^ and may continue to hold its sittings during a touijwrary 
CoijUaitteeB adjournment of the House (rf). It is presided over by the Chairman 
of the of Committees, and three peers designated Lords of Appeal in the 
House. Appellate Jurisdiction Act, 1876(e), must always be present at its' 
sittings (/). 

Committee 1136. The Committee for the Journals is appointed “ to peruse 

for the 5 ujfl perfect ” the journals of the current session and of previous 
.lournalsl . ■' 

sessions (//). 

Appeal 1137. T]ie Appeal Coinmittoo is appointed to consider and report 

Committee; j^jj relating to causes which are, or which formerly 

were, dep(*nding in the House, and upon all matters relating 
tJi(‘ret(), 

The committee, of wdiicli three is a (piorum, is given the powtir 
to appoint its own eliairman, and meets as ollen as it may bo 
necessary in the course of tho session {h). 


Standing 
Onleis 
Committee ; 

Committee of 
Selection ; 


1138. T’ho standing Orders Committee and tlie Oommith^e of 
Seloetion have certain duties to perform witli regard to private Bills 
and provisional order confirmation Ihlls. Tlie appointment, com- 
position and fnnclioiis ol these two Committees aro dealt witli 
elsewhere (?). 


1139. Tlie IJoiiso of Loids Offices Committee consists of the Lord 
Committer^ Cliancellor, the Lord Presidimt of tlie Council, the Lord Privy Heal 
(when lie is a jieer), the Chairman of Committees, and an undefined 
nunibor of other lords. 


liy copies as in ordinary legal proceedings, pursuant to tho J'^uhlic riccoid 
liffice Act, iSdS (1 & 2 Vict. c.*m), and Buhscfjnont Acts (see title KviDUNO, 
Yol. XJIL, ])p r>21 (t set/.). In tho case of docuiuciiiH in pii\ato custody, 
oiiginal docuiucnls and copies thereof must be delivered in l)y a witness \ilio 
is reijuiied to swear to the acciiraey of the copies. If the elaiiu to h peerage 
unopposed, the print jh examined aaamst the original docuiiipnts, oi tho officially 
oenitJed cojiios, by a coinjietcnt exaniinor ajipointed by the Crown Agent. In 
opposed peerage claims, when the Crown is always reiiresonted in tho pro- 
ceedings befoie the Committee for J^nvileges, the Ciown Agent may apjioint ii 
competent examiner for the puipose of the above, examination. The costs of siK'h 
examination arc borne, by the ]>etitioiier adducing tho evidence. In all claims of 
peoragf*, all tlie expfuihes attending tho taking and printing of ovidonce are borne 
by the claimants, and must he paid whenever tno Clerk of the I'ailiamerits 
delivers in an account of such charges ; see Standing ( Jrders of tho House of 
Tiords (J'ublii^ Business), 3902, N»>a. 86, 87, 88. As to tho evidence requiied on 
a claim to a^poerago, see title l^Ki HAfJEh and Hionities. 

(d) Standing Ordeis of the House of Lords (Ihiblic Business), 1902, No. 80. 
ft) ;>9 & 40 Vic.t. 59. Por tho legal qualifications which are required for 
this designation, see p. 648, post. As to the status of Lords of Appeal m 
( >rdinury, see p. 628, ante. 

(y'i rtco Order of the I Jons**, .‘list July, 1882; Journals of tho House of 
Lords, 1882, Vol. CXLV., p. 362. 

(t/) Tho duties of this committee are purely formal. It ueually only makes 
Olio roj)ort in tlie course of the sobsion, when it lays on the table of the House 
the journal of the preceding bcspioii and recommends that it should be 
delivered out ; see p. 632, u'tdf. 

{h} Altliough any peer is at liberty to attend this committee, as a rule only 
the Loid Ohaiicellor and the Jjords of Appeal aro present at its meetings. 
For tl e functions performed by the commiiteei see note (0), p. 644, p. 647, 

(i) Hoe pp. 743, 750, * 



Part II.— The Houiai ot Lords. 


To this committee is entrusted the control of the domestic Sbot. 6. 
arrangements of the House. It is presided over by the Chairman Committees 
of Committees, and meets from time to time during tlui course of the of the 
session and reports to the House with regard to matters relating to 

(1) the offices of tlie Clerk of the Parliaments (/;), the (ientlemau 
Usher of the Black Rod(/), and the Lord Great Chamberlain ; 

(2) the receipts and expenditure of the Pee Puiid of the House ; 
and (3) the preparation of the annual estimate of tlie House of 
Lords. 

Sect. 6. — Jitdicial Functions of the House. 

Sub-Sect. 1 . — AppeltaU JiiriaJniion. 

(i.) In ihncniL 

1140. Tlie House of Lords is the supreme court of ai)poal in The supreme 

Great Britain and Iridand {n). ot 

appeal. 

1141. For the discharge of its functions as a court of ajipeul, the Theeonstitu- 

House of Lords consists of the Lord Chancellor of Great Britain, tmtiofihe 
the four Lords of Appeal in Ordinary, and any peer of rarliament ^ 

who holds, or has held, any of the following high judicial ollices, appeal, 
namely: the office of (1) Lord Chancellor of Groat Britain or 

Irelaml ; (2) member of the Judicial Committee of the Privy Council ; 

(3) Lord of Appeal in Ordinary; (J) judge of the Supreme Court of 
Lngland or Ireland or of the Court of Session in Scotland (o). 

(ii ) irocetJnre in A)>imds, 

1142. An appeal to the [louse of Lords must be lodged in the Lod^mient of 
office of the Clerk of the Parliaments within one year from the date 

of the last decree, order, or interlocutor appealed from (/>). It must 


Ux) Soo ]». e.‘K), auir. 

(/) See p. (>31, ante. 

[w) See title Constitutional Tmw, Vol. VI , pp. 320, 330, Vol. VIT., p. 107. 

(/<) Bor the cuuits from which iijipoals lio, see title Coukts, Vol. IX., p. 22. 
As to appeals from the of ('nminal Appeal, see ibid.y and title 

('KTiuiNAL Law and Peoceduhe, Vol. JX., p. 433. Up to tho probeut time 
there have h(3en only two surh appeals, namelv, 11. v. ftalf ( 11 illnvn Wurij ) ; It. 
y. Bail [Edith Lilian), [1011] A. U. 47 , see Joiiruals of tho House of' Lords, 
1910, Vol. (’XTjIT , pp. 320, 327. 

(o) Appellate Jurisdiction Act, 1870 (39 & 40 Viet, c 59), ss. 5, 25, as amended 
by the Appellate Junsdiction Act, 1887 (60 & 51 Vift c, 701, s. 6. As to tho 
number oi such persons who must be present, and as to the light of any loid of 
J’arlinraent to take i)art in the ju’ocoedmgs of the C'ourt, see, fyither, title 
PoURTS, Vol. IX., pp. 22, 23; May, IVlijiuieiitary Practice, 11th ed., p. 360. 

(p) Standing Orders of tho House of Lords (Judicial JJiAiness) 1907, No. 1, 
The time for the lodgment of an appeal is calculated from the last order affecting 
tho subject-matter of the appeal and the House will not extend the time unless 
the circumstances are exceptional [PhillipB v. Fotherffili (1880), 11 App. Cas. 466 ; 
Attwood V. Binall (1838), 6 01. & Bin. 232, H. L ). If an up})eal is competert in 
point of time, the House under certain conditions can entertain an appeal irom 
a previous order connected with it, although made more than a year before 
{(hridia y. Cnnvha, [1892] A. C.*070, per Lord Macnaouten, at p. 074). An 
extension of time is ullowod in any case in w^hiiih the person entitled to appeal 
is under twonty-oiio years of ago, or covert, non cvmiios mentis, imprisoned, or 
out of the United Kingdom. The maximum limit m such cases is five years. 
The practice on apjieal is governed by the Standing Orders of the House of Lords 
(Judn'ial Ihisiuess), Hud I )iieciions for Agents issued by the Judicial Olfice of 
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Parliamunt. 


Sboi. 6 . 

Judicial 
Fnactionaof 
the House. 

SerFicc. 


Order of 
8er?ice etc. 


be Signed and its reasonableness must be certified by two counsel 
who have either attended as counsel in the court below or purpose 
attending as counsel at the hearing (j). 

A copy of the appeal must be served upon the respondeul 
in the cause or upon his agent, and a certificate that such service 
has been made must be written on the last page of the appeal, which 
cannot be pi'escnted to the House until two clear days have elapsed 
from the date of such service (r). 

1143 - Subject to the foregoing condition, an api)eal may be 
presented forthwith if the House is sitting, and an order is then 
made by the House calling upon the respondent to lodge a priuteil 
case ill answer thereto within six weeks from the date of tiie presenta- 
tion of the petition of appeal to the House (s). A coi)y of this order, 
which is signed by tlie Clerk of the Parliaments and is known as the 
order of service, is issued to the appellant, who must return it to the 
office of the Clerk of the Parliaments, together with an afiidavit of 
due service on the respondent or his agent, within the period nametl 
in the order (t). 

The appellant within this period must also lodge the printed case 
and the appendix thereto (a). 


the House of Loids; soe Yearly Practice of the Suprenie Court, 1912, pp. 1799 — 
1S24. J^'or form of petition of appeal, see form prefixed to Directions for .Agents, 
is'iued by the Judicial Office of the House of Ijoids, pp. 3, 4 ; Yearly Practice of 
tho Supreme Coui’t, 1912, p. 1797. Statutory appeals must be i>re»ontod within 
the period limited by statute {Cleaver v. Cleaver (1884), 9 App. Oas. 681). 

(y) »Standiug Ordeis of the House of Louis (Judicial liusmess), 1907, No. 2. 

(r) Directions for Agents, paragraph 2. 

(s) A respondent incurs no penalty if he does not lodge his printed case 
within the six weeks prescribed by tho order of service; see iAk/., paragraph JO 

(i) Standing Orders of the House of Loids (Judicial IlusinoKs), 1907, No. 3 If 
this period expires during a recess, prorogation, or dissolution, it may be exttuided 
to the thii'd sitting day after the next ensuing meeting of the House ; see Ml , 
No. 7. 

(a) Every printed case must be signed by one or more counsel who either 
attended as counsel in the court below or purpose attending as counsel at the 
hearing in the House (see Md.^ No. 6 ; see also Price v. Seeley (1843), 10 Cl. & Pin. 
28, H. Lj. In cross-appeals or in consolidated appeals, it is usual to hidge one 
case fur each party, and one appendix. Leave may also be obtained from the 
House on petition to lodge one <*ase and apiieiidix applicable to two or moie 
appeals and one apj*endix applicable to two or more appeals, and to refer in a case 
lodged in one appeal to an apjiciidix lodged in another cause. Where possible, 
especially in appeals upon a s])er'ial case stated in the courts below, a joint case 
should be lodged. The appendix consists of such documents, or ]»arts thereof, 
used in evidence in the court below, as may be necessary for reference on the 
argument of the appeal. Dooumeuts, plans etc. which the appellant refuses to 
include in the appendix may be lodged by tho respondent as additional docii- 
inents, and it is open to either party in an appeal to petition against the 
admissibility of documents. Uuestioiis as to the admissibility of documents are 
usually reserved (on report from the Appeal Committee) as preluniiiary 
questions when the appeal is heard. Shorthand notes of arguments in the 
courts below must not be printed by either party, but there are two exception.-i 
to this rule— (1) where remarks made by the ^’udge in tho course of the argu- 
ment are relied upon by either party; and (2) when tho arguinent-s refer to 
facts which are admitted by Inith sides and no evidence has been called as to 
those facts. For general directions as to tho preparation of a case and appendix, 
see Directhajs for Agents, paragraphs 23—29. For rules as to the production 
ef onginal documenti mi ceitified copies, see ihid.t paragraphs 35—37. • 
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1144. Unless a respondent lodges a printed case, ho cannot be 

heard at the bar of the House. If, therefore, he has not lodged his case Judicial 

within the time specified in the order of service, tho cause, ot] the Funciionsof 
lodgment of the appellant’s case and the apiJcndix, is set down lor the House, 
hearing ex parte. It is 02 )en, how’ever, to the respmidcnt to lodge 
his case at a later date (b). hlilure to 

1145. When separate cast's are lodged by differetit respejideiiis, 

tlie case first lodged must contain a certificate stating either (1) lliat sep.iTue- niM'a 
an O[)povtunity has been given to the other respondents to join in 
the case, or (2) that Iho interests rt^presenled in the case are dis- 
tinct from those of the remaining respondents p*). Any snl'seqneiifc 
lodgment of cases by other respondents must he made on petition. 

1146. An ajipellant is rerjiiired, within one w'eok (d) after the vStK-mity for 
presenUtioii of his appeal to the lioiise, to give secuiity for costs 

by recognisance to the amount of .lloOO and a hmid for £2(‘0 o')- 
The recognisance is entered into by the appellant in ])erson ( f) or 
by a siibsLituto, who must not be a paity to the appeal , the hia.d is 
entered into by two sureties, who must not he parties to theaippe'il. 

1147. It is the duty of the agent for the apjiellaiit to supply Hni SuriUneiK') of 
agent of the respondent with iiit'onnation winch will enable him lo 
ascertain the suliicieucy of the projiGsed substitute and sureties (//\ 


(/*) If a respoiuloiit delays to lodii^o Ins printed oav.*e until a Jay has been 
appointed for tin* litaiitig or the cause, bo nius>t poUliou the LLouso for leave lo 
do so. 

(c‘j Wheie tho n'liiaimng respondents .are meicly sl.ikolioldHis, as liinteo'i 
ele , it IS Butlicieut if their position is explained by a paragraph in llio (‘u>e <<i 
tho substantial rospoiidonts , see Directions for Agents, parugiajih i>l 

[d] Standing Orders of the House ot Lords {Judicial Uusiuessj, -1. 

if this jieriod, however, ex])ires during a lecCss, jnoiogution, oi dissolution, it 
may be (ixteiided to tlie third sitting day after the next eiiMiing iiueting t i 
tho Lloiise : HOC ilnd., No. 7. 

/iW,No. I. Ill lieu of the bond, payment of £200 maybe made info 
thoSecniity Fund Aceonnt of the llouso ot Lords within one week altei toe 
pjestiiitatiou of the appi'al, and the House, on a special ontei being made, may 
accept £.j()0 in lieu of a recognisance, if such suiii is paidwiiliin the abov.* 
]H‘iutd ; see Directions for AgruiLs, paragrajilio. Foi diiection^ as to the vaspo.^il 
of the deposits when an a]>i)eal is uUiinjed, revel sod, or disuiij-sod tor want i>| 
})ujsecujiun, see ihul , paruf'iaphs -12— *41. Q’ho Ciown, whm it is an appellniU. 
does not enter into a recognisunoe, but, where the Attoiiiey-ticneial jirosecuti s 
at tho instance of rclatois, the reJatora lire n^quired to ent'-r iiiio tlio recog- 
nisance (J.-f/. V. Ihazeu Naze (Ulajt' (]S;f2), Journals of the House of Louis, 
18112, Vol. LXU'., p. 320). In a case where a private poison v apjM'aliiig 
against tho Frown, and wboie, if ho is successful, tin' Frown wcnild not be 
bouud to pay costs, it is questionable whether or not the sfpfiellant should be 
obliged to enter into a recognisance {Lord Jduoraie v. dJum/las {/Amt) (1812), 9 
( '1. it Fm. 17.‘L II. L.J. In such a case*, the appellant, in older to avoid liability, 
should present a jiotition to the House praying for the eus])eii&ioii of standing 
order No. 4 (see Yearly Praolice of the Supremo Fourt, iyi2, 2 >. 1819). A 
party suing tu forma pauprris and a respondent in un appeal are not roquiiod 
to eiiter into a recognisance tor jiaymont of coats. 

(/) Whore there are s(‘Vorul aiijiellants, all must enter into the recognii-aiii'e, 
unless a petition la presented and the leave of the House obtained for one or 
inoie of tho appeliunts to enter into the recognisance on bohaU of tlie 
remainder. 

^ (y) See Directions for Agents, jiai-igraph 8, 
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Parliament. 


Sect. 6. Certificates (h) givin" this information are kept for a week in the 
Judicial office of the Clerk of the Parliaments, and, in the event of no objec- 
Punctionsof tion to the sureties being made by the respondents within this 
the House, period, tlie bond and rocngnisaiice are issued to the agent of tbh 
appellant for execution and must be returned to the same office 
within one week (/.}. 

If j;ho respondent o))jects to tlie suretiiis who have l) 0 (ui proposed, 
tliefUerk ot the Parliaments requires a justilicatiou (/. ) from the 
iippi'llants, and, if sucli justifieation a])pearM lo him mis itisfactory, 
be may require the appellant to jiay in the sum of and enter 
into the recognisance in jierson (/). 

Setting flown U48. As soon as all the printed cases and tlie a]>pendix thereto 
^ lodged by the appellant and the respondent (m), and tlie 

nee(‘HSJiry security lias been mven by the appellant, it is optional 
for either ]»aity to the ajipeal to sid down tlie cause for bearing; 
but, it tile respondent does not lodgi^ a p)‘iiiie(l eM.se, it is obligatory 
on the appellant to set down the cause for lieaiing jKule within 
the period spocitjcd in the order of siu’vice (a). 

Infuiental 1149. Incidental jictitions may bo prc'seiiled to the House upon 
peiiLiuns, ^n.^tter connected wdtli an ajipoal (o). In the majority of cases, 


{//) For foim of suoh (jcrtifi( ato, poo thiil , puijigra])}! 2 1, Appfiidiv A. 

(/) Standing Oidcrn of the House of Ijonl‘>» (Judioiul HuMiie'^s), 11)07, No. 4. 
(L) JuKhtioutioii is iiiado by sworn atlidavit, and the rospoiident may tile a 
counfor attidavit. 

(() The ii]»pellaut is entitled to outer the re(*ogms.nK'(‘, and on ohjoidion 
to his siiffieu'Ticy can only ]>o made on petition to tlu) Mouse. 

(Ml) After the lodgment in the ollice ol tluj (Uork of the hailiiinumts of then 
})nnted e.ases by the apiwdlniit and th(‘ respondemt, each side must supply tlie 
other .side with ten eopies of its ease; ws* Dueetions foi Agents, paragrajih ;i2 
(a) Standing ( lideis of tho Kouse of Lords (Jndic'ial iJuHinoss), 1907, No.,'). 
Cross-ajipealri must ho piosentcd to iho Mouse within the same period ; see ihui , 
No 0 In either caso, however, if this jienod o\j)ires during a reeess, pio- 
rogation, or dissolution, it is oxlonded to tho third sitting day of tho next 
fsisinng meeting of the Houso , .seo ihid.^ No. 7. During a recestj (hut not 
dining a proiogation or dissidution) the lodgment of a petition for a further 
extension of time for lodging (yises etc, bufoie the expiration i»f the extended 
time prevents tho di.siui.ssai of tho apjwal. Thirty copies of tho oiiso and 
appendix must bo lodged in the odice of tho (Uerk of tho Parliaments before 
tho appeal is set down for heaung, and, after the oxchange of cases between 
the t wo parlies, the appellant mu.'-t also lodge, for tlio use of the Lords of Appeal, 
ten bound coines of the two (*asf*s, the original petition of appeal, and tho 
appendix; see Directions for Agents, paragraph 29, Appendix H. 

(o) petitions (1 ) for ext( n^iuii of time to lodge eases etc. (for form of 
PiK'b ])etition, see Ihroetions for Agents, Appendix 0) ; (2) for leave to 

dispense with stanJing orders ; foi restoiation of an appeal which stands dis- 
missed through non-compliance with a standing order; (JJ) for revivor of an 
abated or dofeiitive appeal (an appeal abates through death when it becomes 
no(T'«;sary to adil new parties and becomes defective through bankruptcy ; for 
jiroccdure in such cases, seo Standing (Jrders of the House of Lords (Judicial 
Ijiisiriossh 1907, No. 8: where such an appeal has been revived on petition, a 
supplpriUMitary ease is lodged); (4) for aiiiondjoent of petition of the cajie or 
appendix etc. ; (o) as to the com])eteTvny of an appeal or the admissibility of 
documents in the appendix ; (0) for the review of taxation (the costs of tho 
House are taxed by a taxing otli(*er appointed by tho Clerk of the Farliameuts ; 
for the taxing foe and dirociicna as to pauper costs, see Yearly Practice of 
the {Supreme Fourt, 1912, pp 1821, 1823; for the ordinary feos of the Houw^ 
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petitions, to which the consent of all the parties has been obtained, 
arc ordered as prayed, but any petition to sue m forma paupms { p) 
and all opposed petitions are always referred to tlje Ap])eal Com- 
mittee, if Parliament is sitting (q). During a dissolution, such 
petitions are read and ordered to lie on the table of the House, and 
are referred to the Appeal Committee when the new Parliament 
meets. 


(lii ) (if Prnr uiufion or Dissohifioii of Parhavind. 

U50. The judicial liiisiness of the House is not delayed during a 
jirorogation or a dissolution of Parliament. J)aring a prorogation, 
the Lords of Appeal are empowered l>y an order of the House to sit 
tor the purpose of hearing and determining appeals (r), and the 
Crown, by writing undiir the Sign Manual, may authorise them in 
tlie name of the Jlous(! of Lords to hear and deiermine appcials 
during a dissolution of Parliament (.s). 


(iv ) Asuii^lanrc of J(t(l</(t^ of the i^tijndio (^(oirf. 

1151. The judges of the Supremo Court of Judicature in Lnglaml 
are the assistants of the IIousi^ of Loi*ds (ri), and the House can ord(‘r 


hee Yoaily Practice of the Supreme (ourt, 1912, p. 1821); (7) for airn'iidmcnt 
of (Iriift judi^niciits (lu oveiv apiMial, after the Jioiiso has ^iven judgmen', 
t’opiea of the pioposed ordor are solnnitled to the ]>a]‘tjc*s). 

(p) A pnmu foriv. case lo sue in Jormd puiperd must he estfiblished befoie 
Iho A]>])eal Pomimtice (Aj^peal (Fonnd I’.uipons) Act, l.S9d (od & fu Vict. 
c 22); see IhrectionH for Ageuts. jtaingnqdi Id), ilie IJc'iinb has fixer! no rulr» 
or practiee with regard to the hahihtv ot a ])au]>ei :q>pellaut for costs; (“(Mt 
Yearly Practice of the Supreme Court, 1912, p 1790. 

(r/) For the constitution of the Appod (\»mmittee, sec p. 012, onic "N » 
afhdavits mav bo lodgejd m incidmital petitions, excejd ui a petition to sue 
jo)'vifi panpvnsy when aii a,lHda\Tt of jjoverty is rerpiired. The jiaities ma\, 
Jiowcver, hand in affidavits at the sitting ol the Appeal ('ommittcc. Wliilo .« 
pauper petition is pending, no steps iiei-d he taken for giving security ; Imt if 
loa\e to sue in forma paupdis is ridused by the cunnnittcc, further time in 
winch to give sccuiitv mu.‘'t be obtained, or the appeal will stand dismissed. 
( Counsel are not heard bol'oie tlio Appeal Connmttoe, unh-ss tho circiimstam'r's 
of th< case are very unusual TIVa-^ v. llolnosilah [Visnanit) (1871', 

Journals of the House of Tj(»rds, 1877, Vol. CJX., j). d72, Nuhhti^ JJd, v linssfil 
(1908), Jourijnls of tho llouso of Lords, 1908, Vol. (’XL, ]). 163). Notno ol 
the meeting of the Apjioal Committeo is given to solnators who cntoi tlieii 
names in tho appearance book kept at the Judicial Oifii'C in tlio Jlouse of 
Lord.s; see Directions for Agents, })aragraph 17. In its leports to the Houm* 
file Oimraitleo simply recommends the admission or rejection of tho ])iuyei of 
the petition referred to it, or submits a special order for tho eoiih^deiation of 
tho Houbo. Tho rc])ort, however, may reserve a jioiiit for tlie consideration 
of the House upon tho hearing of tho afipeal m an impoi-tant^'ase affecting com- 
]>ctoncy or the adniissihility of evidence [FonVs Ifoiel Cb., JJ(L v. JSartJett (1896), 
Journals of the House of Lords, 1895, Vol. CXXVll , ]>. 2d0). The House 
can adopt, reject, or modify a report from tho Appeal Committee. 

(r) A Lord of Appeal in Ordinary may bo introduced and tako the oath at 
a lime when Parliament is prorogued (Appellate Jurisdiction Act, 1887 (60 S,' 
51 Yipt. c. 70), e. 1). 

(fl) See title Counts, Vol. IX., p. 22; compare Journals of the House of 
Lords, 1910, Vol. CXLIL, ]). 321. 

(a) In the early Parliaments of England, when the affairs of the nation wok' 
transacted “by the King in his Council m Parliament,” the judges used to 
receive writs of summons to Parliament and fonned jiart of that assembly. 
Jut wbeii the original conception of X’arliament changed and the council of the 


Skot 6. 

Judicial 
Functions of 
the House. 


No del, IV 
c.'inscd 1)V 
proiogatinn r 
dihbolutunj. 


Jiidjfs as 

of 

the II oust. 



618 


r/\ KM AMENT. 


8 EOT. #>. 

Judicial 
Punclioiisof 
the House. 

.Attendance (.*) 
jiKl';es in the 
Jtuusc. 


them to ]>e present at tlie Tiearinp: of tiny (tiuse or for any purpose 
for which it may require their assistance (/>). 

1152. AVhen tliG jn(l;r^s attend the House at tlie licarijjfi: of k 
cause (r), a question of Jaw, wliich is prepared l)y the Lord C’han- 
eellor and Dio lords of appeal, is Bubniith'd to them from Die 
woolsack {( 1 ). J[ the jndp^es are agreed upon tlioir answer, tliey uitiy 
ginj it at once, hut Die. more usual practice is for the senior judge 
]M*es('nt to advance to the talde of Dio House and request tliat 
j II Hlier time may 1)0 allowed to the judges for the consideration of 
t‘K' (jiiestion which lias lieen referred to Diem. A motion to this 
oflect is then made from the woolsack and agreed to liy the 
JIousc, (e). As soon as the judges have prejiared their ansuor or 
answers, they are again ordered to attend the J louse. If their 
o))iniou is nuanimnus, one judge attends and delivers the general 
<q>inion, but, if their ojiinions diHer, each judge attends in jierson 
and delivers his own o}union or concurs in that of one of the other 
judges^ as the case may be (./'). 


(v.) x466)S^/7)cc o/ yaiifical Aasis^^ors. 

Attemlance 1153. To assist it in the hearing and determination of Admirally 
(.friamicai ju lions (Ihiglaiid) and Maritime causes (Kcotland), the House of 
the House. J jonis may summon the aUtaulaiice of one or more nautical assessors 
wlitiiever it ileoms it exiiedient to do so, or when either party in 


Kmc: hecatno distinct fiom the Icj’islaliYe a^PonihlNMd the iiution, tlie jM)sition 
ol the ;)iid{ies «])]K'drs also to have clianged, q’hns, in siat. (1.>S9) JJoti. S, 
c. 10 (roi’oired to at p. OIU, no placo is assij^ned to the ji^dp:es in llio 

lloiiM*. of Lords, and tioin this tiino onwaids fhey becamo merely the aKRislaTil« 
4'f tho lloiiHe, whoso aduce eoiild be c.allod for wlien requiied. 'Ibis position 
v.:is dftinitely assigned to them by an cider of the JJoii ‘'0 of tbo 4tli June, 
It 'dU, “ That the Jjord Clianeellor do move Jlis Majesty that In' w^ould bo pleased 
!<’ ;.‘ne order f 01 wiits to tin* judges, whereby thev may attend tho House a.s 
sistaiil'' ” ; see Journals of the House of Jjords, KiGO, Vol KI , p. .V2 ; pee also 
I’jbe, ( 'oTistitutional J^J'^lor}- of the House of Lords, pp. 2d7, 2tS. Such wiits 
UK MOW jssucil to tho judges and also t<i ilie Atbnney-Gener.il and JSolieitoi- 

t«( r‘<*nd; fee title COCKTS, V(»l. IX., p. 

/ ' The House only calls upon tho judges for their ad viee in ruses ol great 
jtoblu} import.'ineo and is not bound to accejd tlieir ad\ifje even wlion it is 
i;iMinTnou& v. JL (ISH), 11 Oi. Si Fin. loo, J27, Jl. }. 

For the procedure adojit^d when the judges attend iJie House as 
assistants, see AUm v. Flwtd ami Afifdlicr (1897), Journals of the House of 
l.cidP. 1897, Vol. CXXIX., pp. 17^1, 208-2:1,3. 

b/i (hie.-4ionfl addressed to the judges may relate either to ,a preliminary 
point arisiDg before the ajipcal to wliich it lefcrs is lieard {himt'a v. (iruml 
J -minm Canal (18/»2\ 3 JI. L. Cas. 759, 784); or to an abstract 

• I’lestion of law not having dir»Tt regard to the form of an appeal before the 
lb’c..ir or to tho matters raised ])y it {Jinf/hi v. llnifon, Jlntton v. Jlnulii (1852), 
•i 11 L <’ap, 341, 371); or to a rjuostion of law not arising out of an apjical 
edunlly beb^re tho llouse {MWaffhlm'd Cose (1843), 10 Cl. & Fin. 200, H. K.)- 
The judges in.iy decline to answer any question addressed to thorn which is 
not strictly conilnod to the legal inlorpi elation of an existing Act of rarln^mont 
(nV Lowion and irefitminster Hank (1834), 2 Cl.*& Fin. 191, 11. .L,). 

(e) I’lie consideration of the cause is then adjoumed, and an order is made 
to print the quiNtion which has been referred to tho judges. 

(/) >jach judge when he gives his answer to tho question addressed to him 
inupt plate tho rt^nson-s upon which his opinions are based Vt MiUU (I844)i 
lOa^Sf F.n U), * ^ 
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an appeal apjdies for the a))p(iintnient of auc.h iissoBdors iu a h it(*r 
addreased to the Clerk of the rHrliauienta (p). 

• (vi.) Hitiiihjs for the lleimng of Cuitses. 

1164. When the Honati bits for tbe hearing of cau.ii'a, it iiamUlv 
lueota at half-past ton o’clock in the morning, on Much hays as uiav 
he li\oil ])y the Lord Chancellor, and continnob sitting in its jiulicial 
capacity until a tjuarier hofoio four o'clock (//). I'he business of llio 
(lay begins with prayiss, after which the causes are taken Jii the 
ordt‘r in which they art^ set down for liearing in tlie iniiiuies of the 
House b). 

(vii) Ihilteti/ i'f JaiUjmtnf, 

1155. After a cause lias hotui fully heard, jiidginent is eillioi' ''.iyen 
furtliwilh, or its cmihideratiou is adjourned r/u* or b* 
specified day (/. ). 

W'luMi tlie jud;',nunt of the llou^e, dolhoirtl, llei I.oid 
Chancellor, or, in his absence, the ijord Speaker, gives In.', tii'inioii 
first, and then the other lords in the oide.r of licit piecodencc (/). 

(7) Judicatuie Act, IS’il ('ft ife j,> V'i\t c. .O.J), s. 3: SdutirnL Asm''.h? 
(Scotliuul) Act, IMM ((07 it jS Vict. 0. *10), s. 0. 'fhe attojulaiico of 
fciL.ht»a.sois, ibt'ir tiualifieations, tlio iiietluKl of tlu‘U’ uppointaiout, and tlie loos t • 
ko paid to them, aro rogalakd by 01 dors of the Jloosc mifilo on the I Ola uinl 
loth May, 1S02, and on tlio 20ni >iovem])ei, ISIH ; see Joiiriiuls of the IIoii'.o 
ol L(mb, 1802, Vbl. (’XXiV., pp. HA, lA}, and IMJt, Vol. (kXXVi , p. SdO ; 
feoe also Dnec lions for Agents, jiaruiriaph as. 

1^/) AVhf'ii tlio lluiiRO sils lor judu uil bu-'incss, tlio T. old Ohaneellur or T..oTd 
Speaker, us the case may be, atUr the mace has b(MMi dopiAsilul on the woi)h.o 1: 
and prayeis havo been said, moves to a seat placed m fumt of a table near tins 
bar, and the Loids of Apjteal, who aie also piovulod with tables, sit on the two 
imut. boiKhes on eaeli snlo of tin* bar. Peeis,who aio counsel may ajniear and 
aigue beloio the II^)u^o(Heo Jtt /\tftro‘<ji (Ij<>rd), [l‘.H)A] A. C -1G8 ; and so.* iit-le ( » , 
p. 7o 1, pos/). English, S(.(»ttibh, and ln.^h counsel have efpial audn'iiee beloi e lie* 
llous(» of Lords. They addi’ess tho Ilou.se from the btir. It is a yoneial rule * f 
tho House tliat only tw^o counsel shall be heaid on each side (/i. v. (ISII 
1(1 (L & hill. oSl, II. Jj ). Eor tho practie.e of theHoui-o witli re{»aid to licaiuig 
counsel in eases where there are several classes of appellants and re.s]>ontb*iit^, 
sto }3outh Ltith I'arnfh v. Allan and Eduibvryh Parish (1852), 1 Macep b.., 11 L. ; 
IJome V. rriiKfle and llnnirr (1841), 8 Cl. & Em. 2GJ, 11. L. If neither (oiiu.". I 
nor agent upjtejir on behalf of one of the parties to an appeal when tho e:iie o 
comes on for heiuing, it has been usual for the House to adjourn tho heario'j; 
after urdormg the olToiuUng party to pay tho costs of the day ; in some (‘use.-, 
however, the apiieal has h( en disnii.'ssed ; see Com])amon to tho Standing ( )rdeis 
of the House of Jjords on Public Lusinoss, p. 1^2, Un le-urgiimeiit only one 
counsel is heaid on each side. 

(i) When a cause is put dow’u for cousidoration (ne,»wheu tho llou^o 
delivers judgment), it is usual to gi\o such came piioiity of any cause which 
stands appointed for hearing. 

[k) A draft co]»y of e\ery judgment of tho Huuso is drawn up by the Clerk 
of the Parliaments and scut out to the agents of tho vaiious parties in tho 
appeal, who are given instructions as to alterations and amendments. Any 
difierenee of opinion that may arise as to the form of a judgment is settled by 
the fjord Chancellor. A judgufent may be proved by an examination of th-' 
Minutes, which can be ubt.uiiod from tho Clerk of tho Parliaments; see Direc- 
tions for Agents, paragiaph 41 ; Yeaily Practice of the ISupierae Court, I '.>12, 
p. 1815. A judgment of the House 011 a question of law is binding upon tiio 
House in future cases ; see title JimaMiSNTs and Ordfk.s, Vol. XVli I., [>. 21 li. 

• (/) If one of the lords, who was probont during the heoi’ing of an appeal m 
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i»ARLIAMENf. 


SECT. 6. As sooji as the Lord Chau(*t*llor, or the Lord Speaker, as tlie case 
Judicial may be, has delivered bis opiiiiou, he goes to the woolsack, and, after 
Functions of the other lords have given their opinion, he puts the question, “ That 
the House, this judgment [inhu-loeutor, decree, or order] he reversed? ” (m). Jf 
the majority of the lords who liave hoard tlie cause have given their 
opinions in favour of tJio appellant, this motion is agreed to ; hut, if 
the House is etjually divided, or if tliore is a majority against 
nH’ersijig tlio decision of the court below, the motion is decided in 
tlie lu'gative. If a case is decided in favour of the respondent, 
therefore, the JjOrd Chancellor puts the further question, ''Tli^it the 
a]>|)(*al ))u dismissed ? or, if such is the decisum of the House, That 
the appeal bo dismissed with costs ?” (h), and the necessarv motion 
is then agri'od to by the House. 

fc>liK-SEeT. Orujinal Jui isdution, 

(i ) Imyeaihment. 

finpeach- 1156. All impeachment of any individual by the House of 
lueut. Commons is one of the matters within the original jurisdudion (ei 

of the House of Lords. It is tlie most solemn form of trial known to 
Mnglish law (p), and, although of frequi'nt occurrence in the earlier 

which judfriiiPiit wuH before is delivered, it is tlie 

piacticH ol the IJou^e twi his ^ludpneiit to be leud by one of tht' other lords 
{Lord AdrviaU v. [nioi)]A ('.-IS, oO, following f/a//o?w// v. f i, 

«1 ‘J(57, 11. L ) Jf a lord dies after tho hearing ot the evidence, hut holorc 

judgment bus been pjepar(*d, the Houf*© may oniei tho appeal to he re-arjiued 
by cue couu&el on oath side [liaahon Steamsiitji fb. v Loudon Amnamc, [1000 j 
A. (J. 0, 9). 

[m] The question is put in this way in order to ensure that tho rule of tlio 
House withregaid to aii ecjuahty of voting, “ Semper praHumitur p/o tnyaute” is 
cariicdout, by making it pcrt(‘ctlv deal which ]>arty in the ajipc.il is the person 
“ i.r., iJie pciwui wlio wishes to ujdndil tho d**<‘iMnn of the court 

Jielow ; see note (/‘)i I>. OIU, auie , see also Citrr v. litndtr [llturif). Lid. (ISSJI;, 
Journals (<1 the Ifouse of J.ords, IbbJ, YoJ. (.'XV, p. 401; liujuin. Ltd. 
Juiiuclt/li' {/(yrmerlt/ Iluldtn), 1900, Jouiniils of tho House of Lords, 1900, 
Vol. (.^XXXVIII , 2 >- 100, [1900J A. ('. 148. Costs are never given m a case 
wJiere an eipiulity ot voting occurs 

(?t) The jurisdiction ol the Hoimo with regaid to costs, including costs in the 
Court bidow, is iiihcront in the Jlouse itself mid does not depend upon any 
sl.itufc {Mtim htsi^r, Sheffield^ and Ltncoluf>hite Had. Co. v. iJonrasirr Union 
(hiardiaui^^ [1N9TJ 1 U. L 117, ('. A., ired, Ilam Union Unardians v 
St. Mat‘ihn\ Uifhmd (hren [Chm "hirardf nn, tt<\\ [1890] A. (’ 477; HrovhMnj 
V. Tem Iterance Uimdin’f Sih'UIi/, [189&] A. (1. I7lij. Jb\)r the rules as to ajiplicii- 
tiou for costs etc., ami the euforcemeut of their payment, see Yearly J^raciice 
of the JSuproirie (,'oui*t, 1912, pp 1812 -1814. In all cases where the House 
makes an order for tho ]).iymeut of costs, tlie bill of costs must be certified 
bv the ( Mcrk of th* r.irliaincnt.s or the Clerk Assistant, after it has been taxed 
h.v' a taxing oflicer appointed by the Clork of tho Parliaments (StuiiJiny Orders 
<'i the ilouho of JiOrds (Judni.il Ihisiiiess), 1911. No 10). 

(e) The UouHi of ijords also jM».s><*sse8 original jurisdiction (l)a8 a court of 
justice Jor tlie trial of peers and jicerosses in certain cases (see p. 65J, post) ; 
(2) in clumis to pfierages (see p. {iTo,ant€ ; titlo Peekaoes anp Hionities), and 
in ciiniiis of Scfittish or Irish jieei.s to vote at the election of representative peers 
(M>y pp. 025, 027, note (u), ante ) , (0) m onforcinff the observance and in punislung 
any bioiich of its own privileges (see p. 790, pf^st). For the original jurisdiction 
of the House of Lords genorullv, see titlo Couets, Vol, IX., pj). 19 et aetj. 

{•p) The proceiHlingH iijion ,i;i impeacliTiient are not brought to a conclusion 
eithei by a prorogation or a dissolution of Parliament, see 4 Hatsell, Pre- 
cedents of Parhuroent, od. ISIS, pp. 272, 274, n. In some cases, however* 
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periods of English history, has not been resorted to siiice the year 
1806 (q). 

, In an impeachment the Commons are the accusers and the Lords 
are the judges, “exercising at once the functions of a High Court of 
Justice and of a jury ” (r). 

1157. By the law of Parliament any person, wliether a peer nr a 
commoner, may be impeached by the House of Commons for any 
crime or misdemeanour (s). No person so accused may plead a 
pardon under the Creat Seal of England in extenuation of the 
crime or misdemeanour for wliich he is im])eaclied(/), hut, after 
judgment has been delivered ))y the Lords, it is lawful for the Crown 
to pardon or reprieve the guilty person (wh 

1158. The right to institute an impeachment belongs exclusive! v i o 
the House of Commons, and a motion must be made and agreed to 
in that House before any ju’ocoedings with regard to an impeatii- 
ment can be begun (r). 

When a motion for an impeaclnmqit l)fis been agreed to l)y 
tlie Commons, tlie member who made tlu‘. niotioii in <{U(‘stion is 
instructed to go to the House of Lords, and at Iho hai of thiit 
House to impeach the offender of high crimes and misdemeanours 
“ in the name of the Jlouse of Commons, and of all tlio Commons 
<»f the United Kingdom of Great Britain and Freland,” at tlio same 
time acquainting the Ijords that the House of Commons “will, in 
due time, exhilnt iiariicular articles against him, and make good the 
sjune.” 

1159. After this message has been conveyed to the House of 
Lords, the Commons appoint a committee to draw' up the articles of 
impeachment, which, as soon as they have boon agreed to hy the 
House, are sent up to the House of Lords where an order is 
made for a copy of the articles to bo granted to the accused jierson, 
to eacli of wiiich he is directed to put in his answer wulliin a 
specified time (.0. 


j']>0(*i:il Acts have been passed in provide that an impf .ic’hnienl s]i(>n]d I.i]ise 
i>V loiison oi ii pioiOK‘it^i‘^u or a du>soliitum, </ , in the orfrO'S of WaiTen nastiiiirs 
and Lord Wclvillo (stat. (17sr))lJ()(;eo. S, c. 00, and sta< (isor,) c. IJ.i). 

{<}) The impeachment of Viscount hlclville; mo note (r). iK/tn. 

(r) May, J^arli.nnentary rractice, 11th ed., p. r»l. Kor the jio'^ition of ilm 
lords spiritual in an impc^aclnuent, see ]). 021, aitfr. , 

(.S') May, r.nlunneiit.n V lhaci ice, lltli <?d., }> (JUS, see cLo I IJat.scll, Pio- 
ced(‘nts of I’ailianiont, ed. 1818, Appendix No. 10. • 

(/) Act of ScttleincMit (12 iV: IS Will. ‘5, c 2), s. I>. 

(a) May, l^irlianieiitary Practice, 11th ed , p. 0t;7. 

(r) ]<'or a, full account of the ])r(»cecdings of tlio two House's witli rep:.ird io an 
iinpoachincnt, hoo the account of tho trial of Viscount Melville (ISOO), 21* 
ytate 'Pr. .OoO-OOO. 

When they send up tlie original ai’jjolos of iinjH'aclimcnt, the Commons 
always reserve to thomsidves thc^ liberty of exhibiting any other articlos winch 
may afterwards ocemr to them to be nocoasary. If such other articles are 
exhibited, they are conveyed to the House of Lords in tho same way as Ihe 
original article.^, and the accused person is given an ojiporiunity of putting m 
his answers to them. 

• (r) As soon as the articles of impeachment have been exhibited the accused 
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These answers, when they liave been delivered to the House of 
Lords, are communicated by means of a message to the House of 
Commons, and that Jlonse may put in replications, if it is deemed 
necessary. 


Trocedure on 1160. The (h ly for the lioaring of an impeacluneiit is fixed by ihe 
of Lords (a). If a peer is being impeached, the trial is 
presided over by a Lord High Steward, who is siiecially appointed 
for the occasion by tlie Crown (b ) ; hut, if the accuscid person is a 
commoner, the duty is 2 )erform(xl by the Loi'd Cliancollor or Uih 
J jord Keeper of the Great Seal for the time being. TJk! (\mimoiis 
aiteiid the trial as a cominiiteo of the whole House, and their ease 
is put forward by certain of theinnembers whom the House a]>points 
as its irianagers to prepare the evidence and conduct the prosecution 
on its liehalf. The accused person is empowered to summon 
witnesses and may employ counsel in his doftnre. 


nofernii’];!^ 
lion nni) 
(l«?Ii\crv of 
I'ldijnjtnU 


1161. '1 Vhen the case has been fully heard, the Lords deim-inine 
vhoiher the charges against the defendant liave been pnwed. Lacli 
snlicle of ihe inipe.v'hment is treatf'd sepuiMtely, the l^'U-d Higli 
KtoAvard, or the Lord Chancellor, as t!ie. case may be, asking eii''li 
])eer in turn (l)f ginning wdtii i]u‘ Junior baron) wdietlier the deien- 
d.mt is guilty, or not guilty, of the crime charged therein. Jn replv 
to Lli-s i]U(‘stion, each jieer, standing up in his place and laying Ins 
1 :<Jii band upr>n liis breast, answ^ors in the words “guilty for “not 
gui!ty”i upon ray lionoiir.” As soon as every peer present lias 
gnvn his opinion upon every article of tho^imjieachment, the 
nnmliors are oast up, and the result of the trial is tLon nnnounced 
liy the Lord High Stew^ard, or the Lord Chancellor, as the case 
may he. 

Jf the accused person is declared to be not guilty, ho is infornu'd 
11u!t ho is acquitted, and the proceedings a re then at an end (r ) : ii Ik^ is 
( if’ dared io he guilty, he may plead matlers in arrest of judgment, 
and in no case is judgment delivered by tlie Ijords until it has beiai 
domaiidod by the Speaker on behalf of the Commons id). 


,n Pinv 1)0 ult-jchod. [f ho i-=i n poor, ho i,. romnuttf^d ]>y ordoi of the 11011*0 
<il j. trd- in safe cu4ndy to the Gootlenian T^shei of the Jilvk Kod ^eo tho ( 
t <i(> Ecr] of Oxlord in ITir/, Journals of the House of Eords. 171, I, Vol. X X , 
p. 1 12); if he is a f-ommoner, tlie Iiousr»of Oomtuons order, -sits Scrje.mt-at, -Ann* 
to attach him and to keep him under arrest until tho Tlou^o of Lord > order- 
llio (Tiontloniim Usher of tho lilnck Ihul to lake him into ea.stpdv (see tlio 
nt Or. S:!<-h«verol], Jourimh? of tho House of Oornmoiiri, 170f), Vol.'XVL, p 
The 7-ords nniy adijit any aceiis(*d jj-wm to hail. 

(ff^. Tli(‘ tnal of an impoiehni' nt may take plane in the House of Tiord^ or 
in \\ o5“t nnri'^tor Ilallj see ca-e (jf Vi*f(*ount Alelville, whiTO an address w.n 
ordorO'l hy lh<* House of Lord^ pi.iying llin ]\rMi(?s(.y to give' dirinitions tor llio 
]>ropvratLon of a place in WiMtinmster Hall for tho trial (PariMinontarv 
Jl^lntos, Firsi S'Uioft, V(d. VI., j». 

{!>) rVM> Afijy, rarhainentary rranlice, lllhed ,p. OOo ; and see title Crtmtxal 
Tmw AVI) PKoeKnunK, Vol IX , p. 20ri. In thj rase of ViMionut Melville, Jiow- 
t'ver, th«‘ trial was presidod ovm’ hv I/jrd Erskine, the Lord Chancellor. 

(> j After the eoneliisiun of tin* trial, both tho Ijords and (lommons adjourn to 
^heir own Houses. In tho House of Lords an order is made for the jiroceed- 
iugs in the trial to be print(*d and published. In tho House of Ooimnons a 
motion^ is marie thanking the in niagers for their services in the trial 
{d) See tho res'dution of the ( 'ominonB on the occasion of tho impeachment or 
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(ii.) Trial tf a Peer ly hit Peeri. 

1162. The right to be tried by the HouBe of Lords if Parliament 
IS sitting, or in the Court of the Lord High Steward if it is not 
sitting, belongs to any peer or peeress against whom an indictment 
has been found for treason, misprision of treason, felony or 
misprision of felony (r). 

1163. An indictment is found in the usual way, and the House 
of Lords is informed of the fact by means of a letter addressed by 
the judge of the court to the Lord Chancellor, acquainting him 
that a true bill for tlie offence committed has been returned into 
court against the peer or peeress (/). The Lord Chancellor com- 
municates this information to the House, and a committee is 
appointed to inspect the Journals in order to find out the procedure 
which has been adopted in former cases, and to consider the 
proper methods to bring the accused peer or peeress to a speedy 
trial {(f). 

This committee is given power to report from time to time to the 
House, and as soon as it has issued its first report stating a suitable 
day for the trial to lie held, an address to the Sovereign is drawn 
uj) informing him of the date which has been fixed, and desiring 
him to appoint a Lord High Steward to continue during the trial (//). 


the h]arl of Win ton in 1721, “ That it is not parlianieiitary for their lordships to 
ffive judgment until the same be first demand^^d by thi-^ House ” (Journals of 
the House of Commons, 1716, Vol. XVIII , p. 405). For the form in which 
the Commons demand judgment, see 4 Hatsell, Precedents of Parliament, 
od. 181H, p. 232, n. Except in the case of a capital offence, it would appear 
that in an impeachment the House of Lords has the power to inflict any 
])iini{«hraont which it deems expedient ; see the sentences passed on Viscount 
St. Alban (Journals of the House of Lords^ 1621, Vol. III., pp. 105, 106) ; on 
(rondel and others {thid., 1608, Vol XVL, pp. 337, 338); on Dr. Sacheverell 
(thid., 1709, Vol. XIX., pp. 121, 122); and on Lord Macclesfield (ihvi., 1725, 
Vol. XXII , p. 660). 

(e) Standing Orders of the House of Lords (Public Busino'ss), 1902, No. 72 ; 
ani see titles (Joubts, Vol. IX., jip 19, 20; Ckiminal Law axd Pbocudtjbk, 
Vol. IX., p. 270 ; PeeractES and Dignities. For a raisdemounour, a peer or 
peeress is tried bv a jury in the same way as a commoner ; see Ji. t. Iowa’ {Loi d] 
(1612), 1 Bulst. 197. 

(/) A bill of indictment against a peer or peeress 1*5 removed before the 
House of Lords by means of a motion made by the Lord Chancellor and agreed 
to l)y the House, and a writ of rertiorari is issued under the Great Seal for the 
pnrposo. The clerk of tho court in which the indic*tincnt has been found 
attends at tho bar with the wiit of certiorari ; see proceedings in the trial of 
Kill Russell (Journals of the Hout^o of Lords, 1901, A’^ol. (XXXl]T.,pp. 224 
rf ; see, further, titles Criminal L^w and Procedurie, Vol. IX., p. 270; 
Crown Practipe, Vol. X., p]>. 157 d seq. 

{g) In obedience to an order of the House, tho Gentleman Usher of the 
Pilack Rod takes (ho accused person into his custody and brings him to the 
bar of the House, and the Lord (chancellor thon acquaints him of the charge 
which has been brought against him and asks him whether he has anything to 
off«r to the House. It is thon open to the accused person to present a petition 
praying that the hearing of thfi case may be postponed until he has had time 
to prepare his answer to tho indictment. It is usual for the House to agree to 
such a petition and to admit the acc'used person to bail. 

(A) A further address is presented to the Sovereign requesting him to order 
^ that a sufficient police force be in attendance to keep clear the approaches to 
* the House during the trial. 
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Parliament. 


Sect. 6. U64. As soon as the answer of the Sovereign signifying h!s 

Judicial willingness to appoint a Lord High Steward has been made known to 

Functions of the House, an order is made summoning the accused peer to appear, 
the House, the bar of the House on the day appointed for the trial in order 
Procedure at to answor the iudictiuont which has been brought against him, 
hearing. and the Clerk of the Parliaments is authorised to summon sucli 
witnesses as may bo desired by the Crown and tlie accused 
peer (i). 

Upon the day ajipointed for the trial, th(‘ lords, wearing their 
robes, assemble in the House ot Lords, and are called ov('r by the 
Clerk of the Parliaments (/.), after which they adjourn to the place 
in which it has been arranged for the trial to take place ( 1 ). 

The commission under the Great Seal appointing a Lord Higli 
Ste^^ard to preside over the tiial is Uien read by the Clerk of the 
Crown in Chancery, after which the Lord High Steward is presented 
\\ith his staff of office by Garter King of Arms and the Gentleman 
Vshor of ilie Hlack riod(m)- 


Determina- U65. As soon as Hie trial has h(‘on concluded, the lords (») 
tionand ad]()iirn to tlio House ot Jjords to consider their jndginent. When 

agreed to, they r(‘turii to the ])lace ni vliicli tlie trial 
the'peeis. has bo('n held, and their judgment is delivered by Hie Lord High 
Steward, attiu which lie dt^clares Hiat the })roc(‘edings are at an 
i‘nd, and duvets that proclamation he made tor dissolving his 
commission, ^^hell this has been done, he breaks liis staff* of office 
in two and declares the commission to be dissolved, and tlie House 
then adjourns during pleasure. 


(/) Tho f,i(t Hint a peei acts as a judge in tho triril docs not invalidate hi'« 
coinpetciK;^ a see title EvIl)F^« i , Wd. XIJL, p t'»70. 

(/t) AVhen the IJouso is called o\er, the name of the jnnioi baron called 
first. 

|/^ The officer^, attendant^, ludjres and lords proceed to the appointed pi ice 
under the direttion of Oartei King of Arms Xo one la allowed to be covered at 
the trial except the lords. The ac cubed peei or peeiess la allowed a seat within 
the bar, but must be un< o\eied and without lobes. 

{m) Altliough the Loid High Steward presides over the trial, the lordb are the 
ludges (see title® OoTTRis, Vol IX , j» 2-, Ckimin^l L\w and PKOCFUruE, 
Vol IX , p 270), and all persons who inaj have ocea^on to speak to the couit 
must address tliemsehes to the lindh in general and not to the Lord High 
Stcwaid. Any proclamation wlmli is made during tho course of tho trial niiist 
be made in the name of the Soveieigii. As to the position ot the Lord High 
Steward in his own court, nee title (’orurs, Vol. IX , p 26. 

1 n) r.verv lerd, when ho givob hm judjiTnent, does ho in the m.inncr deseribed 
in an inijie ichineut , ^ee p. na'i, anic, For tlie powtion of the lords sjiiritual in 
tin'' tiidl of a p< ei, see p. 621, ante. 
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1166. Tlio HoiiBO of (lommona consists of (>70 nu'uiliers, 4% of 

whom arc elected as rejirosontatives of England and AVales, 7‘i of scot 
Scotland, and 108 of Ireland (o). 

Members of the House of Commons who are not in recei])t Sniiin^hta 
of salaries as ministers of the Crown, as officers of the House itself, 
or as officers ol His Majesty’s household, are paid a salary of £100 
a year ( p). 

Srn-SKor. U — Ihi^qnaJifitatiotifi far Mvmhirs^hijK 

1167. Certain ))ersons are disqualilied either at common law or Di. juaiifica 
hy statute for sitting or voting in the House of Commons ( 7 ). If it tio m fin- 
is alltiged thiit any candidate wdio has been elected to be a memlu'r 

of rarliament is thus disipialifieJ, his right to sit and vote in the iseof 
House of Commons must he derided by the Houses itself, or, if the t’oimions. 
alleged disqualification has been raised in a jadition under the 
Parliamentary Elections Act, 1808 (r), by the judg(‘s aj)pointed to 
try such petitions (s). 

1168. It is clear at common law^ tliat a woman cannot he elected Women, 
to serve in J^irliament (a). 


Uu I'r 
ti!:; in the 
ise of 


( 0 ) TJoilisfribiitioTi of Seats Act, 1S8,5 (48 iS: 49 Vict. c. 211). Seats in tho 
IIoiiHo of Commons aie (listribut<'tl as follows, namely: — 


England and Wales 

(bounties. 
203 ’ 

Boroughs. 

237 

UnivorHities, 

5 

Scotland 

39 

31 

2 

Ireland 

, . 85 

hi 

0 


377 

284 

9 


As to the election of meinbors, see title Elections, Vol XIT., iqi. 139 rt seq.^ 
2/) 7 ft m/. 

ip) Appropnatimi Act, 1911 (1 2 Geo. 5, 0 . lo) 

(y) If HTi objection is laised «s to the qiialificulioii of a cuiididate when he is 
nominated it is not the duty of the returning officer to dettn-mine the question 
of the candidate’s qiiabiicatioii, unless the nommatiou is obviouelj^ an ahu.se of 
the right of nomination (2 llogers on Elections, 18th od., pp 9e, 97). Notice 
may be given of a candidate’s disqualification at any time before the close of 
the poll The ort'ect of sucli a notice is that all votes which are given to a 
(lisqualifiod candidate after the publication of the notice ^nav be treated ns ir 
they had not been given. If tho dib«|ualified candidate is elected, therefore, 
and a petition is brought against his return, the candidate next on the poll may 
he declared elected if, after taking away the votes given to the successful 
candidate after the puliUc’ation of the notice of his disqualification, the latter 
IS found to bo in a minority to the other candidate. If no notice of a successful 
candidate’s disqnalilicaliou is given before the close of the poll and he is 
uiidbated on petition, the candidate next on the poll is not entitled to the scat, 
and a fresh election must take place. 

[r) 31 & 32 Vict. e 123 

(5) For the practice of the lIou.se of Commons with regard to controverted 
elections, see jip. 787 et stt/., po#/. 

• (a) See I Wliitelocke on the King’s Writ, p. 470. 
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USd. tt would appear that infants have always been debarred l)y 
the law of Parliament from sitting and voting in the House of 
Commons {h\ but before the reign of William HI. iiifaric7 was not^ 
a statutory disability, although it was subsequently provided by Act* 
of Parliament that no person under the age of twenty- one years 
should vote at an election of a member of the House of Commons, 
or be elected as a member of tliat House (c). 

1170 . An alien is disqualified for sitting in Parliament unless he 
becomes a naturalised British citizen, either by means of a private 
Act of Parliament (d) or by obtaining a certificate of naturalisation 
from the Secretary of State (e), when he becomes entitled .o all the 
political and other rights, powers, and privileges to which a natural- 
born British subject is entitled. 

1171 . Menial imbecility disqualifies a person for sitting and 
voting in the House of Commons (/). If a member after his election 
to the House is received, or committed into, or detained in any 
asylum or other place as a lunatic, it is the duty of the court, judge, 
magistrate, or other person upon wdiosc certificate or ordcT the 
member has been thus dealt with, to send a certificate to the Rpealuu' 
acquainting him of the fact. The case is then dealt with under 
prescribed statuipry provisions and, if the member is certified 
to be insane by the Commissioners in Lunacy, he is no loiigi r 
capable of sitting or voting in the House (^). 

1172 . Every peer of the United Kingdom or Scotland, whether 
he is a lord of Parliament or not and every representative 


(6) See 2 Hatsell, Precedents of Pailiament, ed. 1818, pp. 9 — 11. For the 
detinition of “infant,” see title Ini’ants and Chiluken, Vol. XV’II., pj). *lo ef svf/ 

(c) Stat. (1690) 7 & 8 Will. 3, c. 25, b. 7. The samo nilo wab aj)pli(‘(l to 
Scotland by the Union with Scotland Act, 1706 (6 Anne, c. 11), s. 6, and to 
Ii eland by the Pailiamentary Elections (Ireland) Act, 1823(4 (ioo. 4, c. 5.')\ 
6. 74. After the payainj^ of these Acts, minors sat m the House of Coinnioits, 
but they have not done so wnce the i>aasiiig of the Reprchentution of tin? 
People Act, 1832 (2 & 3 Will. 4, c. 45) ; see 1 Anson, Law and Custom of tlio 
Coubtitution, 4th ed., p. 78. 

(d) Foi the procedure with re^^iird to a naturalisation Bill, see title ALiEXf?, 
Vol. I , pp. 315, 316, and see p. 761, jmt. 

(e) Naturalization Act, 1870(33 & 34 Viet. c. 14), s. 7; see title Aliens, 
Vol. I., pp. 313 et seq. 

(/) D’Ewes, Journals of all the Parliaments in the reign of Queen Elizalietli, 
ed. 1566, p. 126. For the general law relating to lunatics and idiots, see title 
Lcnatics avd Persons of Unsocnu Mind, Vol XIX., pp. ,389 ft soj. 

(f/) Lunacy (Vacating of Seats) Act, 1886 (49 & 50 Vict. c. 16), s. 2. For the 
procedure adopted id such cases, see pp. 788, 789, pont. 

Ji) Th(* fact of his succession to a peerage of the United Kingdom disables 
the person so succeeding from being elected to, or from sitting or voting in, tho 
House of Commons. When a member of the House succeeds to a peeuigo which 
entitles him to receive a writ of summons to the IJouse of Lords, it is not the 
practice of the House of Commons to declare his seat vacant until the issue of 
such wnt of summons from the ( Vown, But in ^he case of a menibcr aiK'ceedmg 
to a Scottish peerage, the possession of which does not entitle its holder to 
iviceive a wiit of summons to the House of Lords, the House of Commons 
declares his ^eat vacant upon such evidence of the death of his predecessor and 
of his bui'co-^pion to tlie title a- it considers fit and sufficient. If a member wlio 
fcUv joeded to a peerage which entitles him to receive a writ oi bummons to. 



Pakt III.— tuE HoirSE OP CoMmom, 

p(>(>r of Irolancl, is disqualiileil for silluig in the House oi 
Coimuoiis(i). 

• U73. It would appear that the clergy of the Church of England 
from ail early date have been held incapable by law of silLiug in 
the Ilouye of ComnionB (k). No statute upon the subject existed, 
however, until 1801 , wlien it was provided that any person who 
had been ordained a priest or deacon, or who was a minister of 
the Church of Scotland, was incapable of being elected a inp.in))er of 
the House of Commons ; and, further, that if any person, after his 
election to the House of Commons, was ordained to the office of priest 
or deacon, or became a minister of the Church of Scotland, he should 
vacate his seat, a penalty of X'SOO for every day in wliicli such 
person continued to sit or vote in the House oi Commons being 
imposed (/). 

Any person in holy orders in the (Umrch of Home is 
incapable of being elected to sit in Parliament, and, if any 
jjorson who lias been elected to the House of Commons aftei’^Minls 
lakes or receives such holy orders, he must vacate his se.at, and, if 
he presumes to sit or vote in the House, renders him sell lialde to 
tlie penalty already mentioned (m). 

U74. Persons who have been convicted of treason or felony («)» 
or who have been found guilty of corrupt or illegal practices at 


the House of Lords d<days or lehifes to apply for such writ, the of 

Commons is entitled to ascoitain the fact of his succession by such inquiry and 
uj)on such ovid<'iice as it considers appropiiato to the case ; see Heport iioin the 
Select (.binmittee of the House of Commons on House of Commons (Vacjdinj^ 
of Seats), 1896, Houso of Commons Paper, 272; and Keport from the 
Committee of the House of Commons on the Earldom of Selboruo, 1896, lioiise 
of Ijommons Pajjer, o02. 

(i) Por the position of Irish peers, see pp. 624, 626, 627, ante. 

{/:) 800 1 El. Com. 176; 2 HatsclJ, Precedents of Paiimment, ed. 1818, 


pp. 12—17. 

(?) House of Commons (Clergy Disqualification) Act, 1801 (41 Geo. 6, c. 58), 
6. 2. A piiest or deucon of the Church of England wh<i reiiuquibhcs his 
orders is no longer disqualified for sittiug in the lloubO of Commons ; see title 
Ecci.esiastical Law, Vol. XI., pp. 667, 659, 

{in) Komaii Clatholic llelief Act, 1829 (10 Geo. 4, c. 7), s. 9; and see tiCo 
Ecclesiastical Law, Vol. XL, pp. 804, 805. Ministers of Proteslant noncon- 
formist religious bodies are capable of being elected to inembership of the 
House of Commons; see title Ecclesiastical Law, Vol. XI., pp. 811, 816. 
As to Quakers, Hnitunans, and Jews, see ibid , pp. 822, 824. 

(//) See Forfeiture Act, 1870 (8IJ & 34 Viet. c. 23), s. 2 ; title Crivinal Law 
ANP Prooeditre, Vol. IX., pp. 428, 429. Before the passing' of this Act it v as 
clearly established at common law that a peison attainted or adjudged guilty 
of treason or felony could not be elected to the House of Commons before the 
expiration of hia sentonoe (see tho case of John Mitohel, 18th February, 1876, 
Journals of the House of Commons, 1875, Vol. CXXX., p. 62 ; Parliamentary^ 
Debates, Thud Sonos, Vol. CCXXIL, p. 511 ; May, Parliamentary Practice, 
11th od., p. 34, n. ; for a later case, see that of Alfred Arthur Lynch, 2nd March, 
1903„Journal8 of the House of Commons, 1903, Vol. CLVllL, p, 40). A person 
who has been convicted of a iniscleraeanoiir and sentenced to a shorter period of 
impiisonnieiit than twelve months without hard labour is not disqualilied from, 
being elected a member of the House of Commons, if a person who has been 
thus sentenced is already a moiiiber of the House and is expelled from the 
Jiouiie, he may bo again elected, theiefore, to sit in Parliament* 
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SECT. 1. 

Composi- 

tion. 

K.'inkrwpts. 


Pei sons 
Imldin^r 
pensions from 
tlio Orov^ 11. 


Government 
con t} actors. 


fARIJAMENt, 

parliametitary elections (o), Ri'e subject to certain disqnalitlca- 
tiuns. 

U75. A })erso]i avIio lins beon adjudged bankrupt is incapable oV 
being elected as a nieniber of the llouse of Coniinons, or, if li(^ is 
already a nieniber, of sitting or voting in that House or of serving 
upon any of its coinniittees. The seat of any ineinher who has 
been adjiidgc'd bankrn])fc falls vacant six months after the date of 
tho adjudication, unless within that period the adjudication against 
him is annulled or h(i obtains his discharge from the. c(uirt w'ith a 
certificate stating that Ins bankruptcy was duo to no misconduct 
uj)on liis part (p). 

1176. Any person who bolds a ])ensiou from the C’-rown either 
during pleasure, or for a term of years, whetlier such jiension is 
held by the person himself or by another in trust for him, and any 
person wlio leceives a sum of money as of roya.! bounty more than 
once in three years, is disipialihod for being elected to, or for sitting 
or voting in, the House of Commons {a). 

This discpialilication no longer exists in the case, of any person 
who holds a pension granted for service rendert'd in tlie, Civil 
Service or the ])iplomatic Service (/>). 

1177. Any person who, directly or indirectly, holds for his own 

(o) See title Elkctions, Vol. XIL, pp. ‘257~.'U)Jh 483, 481. 

( p) IJaukruptcy Act, 18S3 (4G & 47 Viet. c. 52), ss. 32, 33; sue title Bank- 
jtur'Jv.’Y AND Insolvency, Vol. II , p. 88. A member iticiUH no penalty bv 
continuing to sit or vote in the 11011*^0 of (’ommous after he has been adjudgoil 
bankrupt, llo can continue, therefore, to discharge Ids duties as a member oi 
Parliament for a period of six iinmthH, unless notice is tuken of his presence in 
the House and an ordei is made hy tho House for him to withdraw (see 
Journals of the Uouso of Commons, 185s, Vol. CX 1 fl., p. 22b , tor the jirocedure 
when a momher is adjudged bankrupt during a prorogation, see pp. 789, 790, 
/mi). The Bankruptcy Act, 1S90 (o3 & 54 Viet. c. 71), s. 9, ]U’ovidos that no 
disqualification which ausea under the Bankiu])tcy Act, 1HS3 (4()&47Vicl. 
c. J2), a. 32, shall exceed a period of five years from tho date of a dischaige 
granted under the piovisions of either Act. These provisions apply only 
to England. In Scotland the disqualiii cations above referred to have been 
mmloto applv, with certaii. modifications; se,o Bankruptcy Frauds and Jhs- 
ahilities (Scotland) Act, 1884 (47 & 48 Viet. c. Ifi), 88. 5, 6. Jii Ireland tho law is 
different. A person who has boon adjudged bankrupt in England or Scotland 
may not bo elected to represent any constituency in tho United Kingdom, but 
a person who has been adjudged bankrupt in Ireland may bo elected to 
lepresent an English or Scottish constituency, and a member of the House 
who reprebchts an Irish constituency does not vacate hia seat until a period of 
one ) ear has elapsefl after ho has been adjudged bankrupt; see Bankruptcy 
(Ireland) Amendment Act, 1872 (35 & 3fi Vi(5t. c. 58), ss. 41, 42. 

yi) Succession to Crown Act, 1707 (0 Anno, c. 41), s. 24 ; Crown I’eiisionors 
nis'juubtication Act, 1716 (1 Geo. 1, stat. 2, c. 56); (Jivil List and Secret 
Service Money Act, 1782 (22 Geo. 3, c. 82), 8.30. By the Succession to tlie 
(Jrown Act, 1707 (6 Anno, c. 41), s. 28 (which applies to pensioners during 
pleasure), a penalty of £500 can be recovered from any person so disqualified 
who sits or votes in the House of Commoius ; but under tho Crown IkmsiSners 
Disqualification Act, 1716 (1 Geo. 1, stat. 2, c. 56), s. 2 (which applies to 
pensioners for a term of years) a fine of £20 may be recovered for every day 
on which tho disqualified p(^rpon sitfl or votes. 

(h) Pensioners Civil Disabilities Kelief Act, 1869 (32 & 33 Viet. c. 15), ». 1 J 
Diplomatic Salaries, etc, Act, 1869 (32 & 33 Viet. c. 43), s. 17, • 
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use or benefit, in the whole or in part, any contract with any Sect. i. 
person or persons, for or on account of the public service, is Composb 
incapable of being elected to, or of sitting or voting in, the House tion. 
of Commons (c). 

1178. The holding of certain offices either (1) altogether dis- Holders of 
qualifies the holders for being elected as members of the House office. 

of Commons, or, if already elected, for continuing to sit or vote in 
that assembly; or (2) necessitates the vacation of their seats by 
members appointed to fill them, without, however, preventing their 
re-election. 

The disability to sit in the House of Commons which attaches 
to the holding of office in almost every ease lias been created by 
statute {d\ although in respect of some oflices a disability has 
always existed by the law of Parliament (c). 

1179. Any person who accepts an office of pi ofit under the Crown, offices of 
created since the 2r)t}i October, 1705, is incapable of being electeil under 
to, or, if already elected, of continuing to sit or vote in, the House 

of Commons (/), unless a statutory excejition has been made 


(r) JIouso of CoiiimoTirt (I)isqualiij(‘!itioii) Ad, 1782 ('22 deo 1), c. *15), ss. 1. 2. 
Tlio Ad imposes a penalty of £500 in the case of any disquali tied person who sits 
or votes in the House {line ! , h. 9). The Act does not extend to incorporateil 
Irflding oompanies where tho contract is made for the ^ifeneral henetit of tlio 
eoiupany s. 3); see 2 llo<^oisoii Elections, 18th ed., pp. 27 — 20. The 

])r()visi()ns of the A't were extended to Ireland by the House of (^^Tnmons 
1 ij.squalificatioiis Act, 1801 (41 Hco. 5, c 52), s 4. 

(a) The legislation upon this subject datt's fimn the period immediately 
following the Revolution of 1688, when the House of Commons wns extremely 
jealous of any interference in its proceedings upon the part of tho Oown. 
1 luring the reign of AVilliam HI. two Acts were passed disqualifying com- 
missi oners of stamps and excise for sitting in the House of (Vmmons, and a 
stringent provision was inserted in the Act ol Settlement (12 A: IdWill. 3, c 2'i, 
h. U, to make any person who hold an office or place of profit undoi* the Crown 
incapable of serving as a member of the House of Commons. Tins piovision 
was repealed in 1705 (see stat. (1705) 4 5 Anne, c. 20, ss 27, 28), and twr» 

years later the Succession to the Crown Act, 1707 (6 Anne, c 41), was passed, 
the provisions of which form the basis of the piesent law with legard to dis- 
qualification inc'iirred by the htilding of offices; see 1 Anson, Law <ind Custom 
of the Constitution, 4<h ed.. p 86. 

(c) With the exception of the Master of the Bolls, who became disqualified 
by virtue of the Judicature Act, 1875 (38 & 39 Viet. c. 77), s. 5, the judges have 
always boon exidinled from the House of Commons by tho law of rarliamont 
for the reason that they were tho assistants of the other House; seo Yearly 
Practice of the Supromo Court, 1912, p. 1325. The Attornev-General used 
formerly to be excluded for tho same reason, although ajqiarontly tho Sobdtor- 
f Toncral has always been allowed to sit in the House of Commoiis : see 2 JJatsell, 
hrecedents of I'u'iliainent, ed. 1818, pp. 26—29. SherilT'i used formerly to be 
disqualified altogether for sitting in the House of Commons, although eventually 
tho disqualification of a shcriif appears to have been Iniiited to an inca]>acitv 
to be elected for his own county; but that considoralilo uncertainty existed 
with regard to this matter is proved by a resolution of the House of Commons 
in 1789 d(jclanng that the nomination of any of ihs members as a sheriff was a 
breach of th^ privileges of th(? House; see pp. 30 — 34; and see title 
tSlIERIFFS AND BaILIFI-'S. 

(./■) Sucfjession to the Crown Act, 1707 (6 Anne, c. 41), s. 24, which lias been 
held to apply not only to new offices accepted directly from the Crown, but also 
to now offices the appointinent to which is vested in some authority under the 
, ♦'rowii, and also to new offices created by ParUamont fur the service of the 
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Sect. I, exempting the office in question from the provisions of the Act passed 
Composi- in that year (g ) ; and any member of the House who accepts an office 
tion. of profit under tlie Crown, which w'as in existence before that date, 
must thereupon resign his seat and again submit himself for 
election (/<). 

01 her U80. In addition to the statutory disqualifications referred to 

in the preceding paragraphs (i) and to the other disqualifications to 
official posts, ''vhich allusion lias already been made (fr), the holders of many offices 
Jiave Iieen definitely excluded by Parliament from sitting in the 
House of Commons. Such incapacity generally attaches to persons 


State the appointment to which is Tested in the Crown. (For a list of new 
offices cieated since the 25th October, 1705, to which this provision apiilies, see 
2 Itoj^eiK on Elections, 18th ed., pp. 15—17.) In Ireland, any peison who 
accepts a now office under the Lord Lieutenant created since the jiassingof an 
Act of the Irish Parliament (stat. (1793) 33 Geo. 3, c. 41 (Irish) ) is made iiicapahlo 
of sitting or voting in the llouse of Commons by the House of Commons (l)is- 
qualiticatioua) Act, 1801 (41 Geo. 3, c. 52), s. 5. Any memhcr of r.irliament 
who sits or votes in the Ilonso of Commons niter hounmng disqualified under 
tlie provisions of the Succession to the Crown Act, 1707 (0 Anne, c. 41), or the 
llouso of Commons (Lisqualifications) Act, 1801 (41 Geo. 3, c, 52), rendeis 
himself liaide to a lino of iV»00 for every day he sits or votes. Exainjiles of 
offices crovited since the 25tli October, 1705, whh'h have been held by tlie 
llouso of Commons fiom time to tune to come within thf^ provisions of the Act, 
can l)cst bo found in the Journals of the llouso; see General Index to the 
Journals under title Elections, Writs (Warrants for New Writs) Ordered, in the 
locmi of members who have accepted offices or employments. 

(7) The Succession to the Crown Act, 1707 (6 Anne, c. 41), b. 27, expressly 
excludes any member of the House, being an officer of the navy or army, who 
receives a new commission in the navy or array, from the provisions of thd , 
6. 24 (see note (/), supra)^ but the House has determined upon more than one 
occasion that a member who receives a commission in the navy or aimy for 
tho first time thereby vacates his seat. For a complete list of the statutes 
which have been passed from time to time excepting certain offices from tho 
provi'=:ions of the Succession to the (Jrown Act, 1707 (0 Anne, c. 41), s. 24, 
see 2 ChionoJogical Table and Index of the Statutes, 20th ed., pp. (>28— 029, 
under Idle “ House of Commons, Members, (b) Persons not disqualified.” Among 
such offices may be cited those of Postma.ster-Genoral, President of the Poju'd 
of Trade, President of the Local Government Board, President of the Board of 
Agiiculture, and President ot the board of Education, Paymaster-General, First 
(''ommissioner of Works and Buildings, four Secretaries of IState, (Jommiasioiier 
of the Treasury, Secretary for Scotland, and Governor, Deputy Governor, 

1 tiif ctoT, ov any memher of the Bank of England. Acceptance ot ceitain of these 
offices necessitates the resignation of his seat by a member, but his appointment 
IS no bar to his lo-election. 

{h) ^iiccc^sion to tho Crown Act, 1707 (6 Anne, c. 41), s 25. Tho pruclicc of 
tbo ilouso bus been to inicrpict the nieaning of this juovision to ajiply only to 
old offices in existence before tho passing of the Act, which mo ac(*.eptod direct 
from the Crown anfl not from sonio authority under the Crown ; see 2 Hatsoll, 
J*i*ecedents ol Parliament, ed. 1818, pp. 61, 61 ; see also 2 Bogers on FJectioiis, 
18th 0(1., }ip. 46 — 64. For a list of the offices to which this provision refers, soo 

2 (’hnmoiogical Table and Index of the {Statutes, 26th ed., pp. 628—629. A 
nieuibor of tho House of Commons who is returned to the House after accepting 
any <mo of certain specified offices from the Crown is not required again to vacate 
bis seat if he ac,copts another of Biich specified offices (Kepresentation of tho 
People Act, 1867 (30 & 31 Vic-t. c. 102), s. 62)T For a list of such offices, seo 
thid ., Hchedulo (H) ; title Constituhonal Law, Vol. VIL, p, 40, note (r). For 
the procedure upon the vacation of a boat in the llouse of Commons, see 
p. 652, pftat. 
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who are connected with tlie administration ot justice or the Sect, i, 

])olic'e (I) ; who are employed in connection with the collection or Composi* 
rtudit of public money, or in the administration of property for tion. 
public purposes (m ) ; or who are appointed to represent the Crown 
or to hold olficos at Court or in the Government departments (7/). 

SuR'StfT. Jrom 

1181. A momber who has been elected to sit in the House of Methods of 
Coiniiions cannot )esign his seat (0), and can only cease to 

(/) K q.y of the Courl jnid ("ouit of Appeal 111 Jj]uffland (Judicature 

Act, ls7r> (t'J.S it 39 Viet. c. 77), h. 5); judges of the Court of ^^ession etc. in 
Scotland (Farhaiiicntary Elections (ScoHand) Act. 1733 (7 Geo. 2, c. IfJ), s. 4) ; 
judges of the High Court and Court of Appeal in Ireland (Supreme (Jourt of 
Judicature (Ireland) Act, 1877 (40 & 41 Vict. c- 57). 8. 13); recorder of a 
horough in England for the boiough of which he is lecorder (Municipal Corpora- 
tions Act, 1S82 (45 6u 46 Vict. c. 50). e. 163 (6)); county court judges iu 
England (County Courts Act, 1888 (51 & 52 Vict. c. 43), e. 8); justices and 
jiolice officers in Eiiblin (Eublm Pohco Act, 1836 (6 & 7 Will 4, c. 29), 
i- 19); ( 'Oin mission ers etc. of Metropolitan Police (Metropolitan Po1um> Ac(s, 

1S29 (10 (iVo. 4, c. 4‘J), H. 18, 18.16 (19 & 20 Vict. c. 2), k. 0) ; 
anil inspiMdors of eonst.jbnhn v in lielaud (Conatahiiliiry (Ireland) A‘“t, lS3(i 
(6 iV' 7 Will. 4, c. 13), 8. 18); Fhoiiff .Tnd salaried sherill-snl^.stitute in Scotland 
(Sboiifl’ Couits (Scotlaiull Act, 1907 (7 Edw. 7, c. 51), s. 21); levising 
hirristcr 111 England for llio coiinly or borough for whi(‘h he is upjiointed 
(rarliarnentary Yot(‘rs llogi^tration Act, 1843 (0 & 7 Vict. c. 18), s. 2S) ; 
coiTupt piacticos oomiTiisMoiicr (Election Coniiiiissionej’S Act, 1852 (15 16 

Vict. c. 57), B. 1); paid cliaiiinan or deputy-chairman of London Quarter 
Sessions (Local Government Act, 1888 (51 & 52 Vict. 0 . 41), s. 42 (4)); assistant 
barrister (chairman of quarter sesbions), Ireland (Civil Bill Coiiits (Ireland) 

Act, 1851 (14 A 15 Vict. c. 57), fl. 2) ; rcgistiars and other officeis in bankruptcy 
(Bankruptcy Act. 18S3 (46 & 47 Vict. c. 52). p. 116) ; banister apj)ointed to tiy 
a municipai election iietition (Municipal Coiporations Act, 1SS2 ( 15 & 4() Vif t. 
c 50), R. 92); commiBsioners etc. under the Land CommiesiOTi in lieliind (Land 
Law (Ireland) Act, 1881 (44 ife 15 Yict. c. 4t^), p. 54); stipendiary uiagutratea 
(und'^r the various Acts by which they are appointed). 

(j/t) E.g., Audiloi of the Civil List (Civil Just Audit Act, 1816 (56 Geo. 
c ■!()), s 8); (’olleclor-t icneral of Bates etc. in Dublin (stat. (1849), 12 A 13 
Vicl. (. 91, P. 24) ; CoiiiTnisHi.mers of Woods and Eoiests, with the exception of 
the President of the Boaid of Agriculture and Eishcries (t’lown Lunds Act, 

18,01 (14 & 15 Yict c. 42), p. 10) ; paid Chanty Commissioners, sccreUiy and 
inspectors ((^laritable Tiiists Act, 1853 (16 & 17 Yict. c. 137), s. 5) ; (kmiptroller 
;ind Auditor-Goneral and hiw assistant (Exchequer and Audit Departments Acl, 

1866 (29 & .30 Vict c, ,39), s. 3} ; paid officers of county couiuils permanently 
employed, in Ihigland and Ireland (Local Government Act, 1888 (51 & .02 Vict. 

(’ tl), s. 83(13), and Ijocid Governnieat (Ireland) Act, 18i)8 (HI & 62 Vict. 
c. .37), p 83 (10)); cominipsioneip and officom of excise (Excise Management 
Act, IS27 (7 iS' 8 Geo 4, c. 5.3), s. 8). , 

(y<) Ej/ , clerks in tlio 3'Toasuiy, Admiralty, and iu Ibo departmenlR of tho 
Sorretaries of State, and other officials (House of Comnnftis Disqualification 
A(t, 1741 (15 Goo. 2, c. 22), iireamblc, and House of Commons (llisquahiications) 

Act, 1801 (41 Geo. .3, c. 52), s. 4); members of the Council of India nml 
governors and dojiuly-governors in India (Governuicnt of India Act, 1858 
(21 & 22 Vict. c. U)6), ss. 12, 64 ; fifth Under Secretary of State, when foiur 
Under Secretaries are already sitting in the House (Government of India A(‘t, 

185(i(21 & 22 Vict. c. 106), 8. 4^ and House of Commons (Vacataon of -Sejits) 

Act, 1864 (27 & 28 Vict. c. 34) ; Court appointnicuts enumerated in tho Civil 
last and Secret Service Money Act, 1782 (22 Geo. 3, c. 82); CommisBioners of 
Pul dir Works in Ireland (Puhlic Works (Ireland) Act, 1831 (1 & 2 Will. 4, 
c. 33), 8. 11). 

(o) See resolution of tho House of Commons upon this subject, 2nd March, 

*1623; compare 2 Hatsell, Precedents of Parliament, ed. 1818, pp. 78--80. 
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profit under 
the Crown. 


represent his constituency in Parliament f 1 ) by reason of his death ; 
(2j by being expelled from the Plouse of Commons by an order of 
the House (j)) ; (3) by the dissolution of the Parliament to which he 
has been elected ; (4) by disqualifying himself for continuing any 
longer to sit or vote in the House of Commous ; or (5) by the 
establishment against him of some legal disqualification for sitting 
and voting. 

1182. If a member, therefore, wishes to retire from ]*ar!iameiit,or 
is anxious to resign the seat for which Jje has been elected in order 
to stand for some other constituenc,y or to discover w'liether he still 
])ossesses the confidence of his constituents, the practice of Parlia- 
ment is for him to apply to be appointed to some office under the 
Crown the possession of which (g) disqualifies its holder for sitting 
or voting in the House of Commons (a), 

A member is appointed to the office of Steward of the Chiltern 
Hundreds, or other similar office, l)y means ot a warrant wdiich is 
vsignod, in the presence of a w’itness, hy tlie (Jhancnllor of the 
Exchequer (/j). As soon ns the wari’aiit has been sigiu'd, the 
])erson wdio has been a])pointed to the ofHce in question ceases 
to be the member of Parliament for the constituency for which lie 
is sitting (c) at the time, although he is not disipialiiied for 
re-election to Parliament (f/). 

( jj) As to the powc'Ps of the Hcaise with rof^anl to the expulsion of mcinhc'rs, 
Fce ])p 7S7 seq.j jhM, 

(7) Under the ]>rovisions already referred to ; see p. ()o9, and see p. 789, 

{n) At the present time the offices for which application is usually made arc 
those of Steward of the niiltern IIunditMls, co. Jiuck.*?, and of the Manor oi 
Northetead, co. Yorks; see May, J’ailiamentiiiv Practice, 11th ed., p. 84.'). 
There are numeiuus other oflices of the same kind, howovei, for which a 
niemhor of the House of Oommons can ajiplv and the appointment to which 
vacates Inn seat m I'liTliament. All such offices aro now nominal Appoint- 
iiionts to the offices of Stowaul of the tTultorn Hundreds and of tlio Manor of 
Northstoad are made hy the Chancellor of the Exchequer, whose duty it js to 
arrant any apidication for either of the offiw's, unless there is some lawful 
leason to the contrar}', see statement of Sir AVilliam Hai court, as rhanccllor of 
the Exchequer in 1893, l^ailiamentary Debates, Fourth Series, ^ ol. VJII., od 
The offices are now m no sense offices of profit under the Crown, hut, as foimorlv 
l.hey used to < any with them certain emolumonts, it has been found couvenioul 
as a matter of parliuinentary practice, to retain in the warrants of appointment. 
10 them words entitling their holders to all wages, foos, allowances etc. which 
ii^'Od formeily to lielong to them, and the insertion of these wonls has always 
bct*n lield t(*^i(‘t 03*^11 ate the imnu'diaU* v.'uatiou of their seats by the holders f)l 
such offices; see lleport from the Select Comiriitteo of tlio House of Poihiikhis 
on House of Poinir^ns (Vacating of Seats), 18(4, Hiuise of PommoTi'^ Pap''r 
(2hs), A]ipendix. It is possible tor a member who has not taken the oath to 
Hjiplytortho (liiltcrn Hundreds; soe case of Mr. Pradlaiigh, Journals of tlio 
Jioiise of (’oiT.mons, 1884, Vol. PWXIX , p 4(>. 

[h] All ap])ointmciits to these oflici's are jmbhshod in the Lmuion GazettCf ami 
the warrants of a])pointm<*nt are legist ored at the 'J're.'isury. 

(rj If the ap])oinlni0iit is made dining the course of the session, notice pf a 
motion for the issue of a now writ to till the Vacancy thereby caused iimy be 
made nnmediatcly the warrant of appointment has been signed ; but, it tho 
appointment is made during a ri'cess, the Speaker has no power to issue a writ 
to fill the vacancy ; and boo p. 'i89, jmt 
(d) The person appointed to hold one of these nominal offices holds it until^ 
Homeone else is appointed to take his place. 
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Sect. 2. — Procedure and Co’nduct of Business, 

SUB-SjfiPT, 1.— -//I General. 

• 

1183. The business of the Ibmse of Coiuiiions U trjinsfleted (1) in 
the House itself; (2) in committees of the whole House; (8) in 
four standing conimittoos, fip])ointed for the consi delation of iiilla; 
(•1) in select committees and joint committees of the two Houses, 
{i))[)ointed to consider Bills or other matters; (5) in various other 
committees, apj'ointed under the standing orders of the House 
every session for ciu’tain purposes; and (0) in private Bill 
committees. 

The conduct of business in tlie House of Commons and tlio 
jn'oeedure ol the House on public and ])i‘ivate business an‘ fixed 
and regulated by the standing orders of the House, by numerous 
r(‘-Solutions and orders which liavi; been agreed to from time to tinu‘ 
and have continued to bo acUid upon by the Housti, and by a sendes 
])rec(‘(l(‘nts and customs which ani based partly u})i)n the tradilitms 
nt [h(‘ House and ])artly upon the rulings givcm from time to time 
b}' successive Speak(jrs on questions of practice and points of order. 


Sect. 2. 

Procedure 
and Conduct 
of Business. 

(’oncluct 
()f busitiess. 


Suu-Skct. '2. — liUbUKHS Tran^ut'itd tn the Iion^e itself. 

U84. In the House of (Commons, the business which is transacted si{i<jr(*R of 


in the House itsfdf is similar to that which is transacted in the 
House of Jjords (c). It is divided into public business and private 
])Ubiness. The former consists of all the stages of public Bills 
e.'Lcept the committee stage, oE other orders of the day (/), and of 
notices and motions (^/). Tbo latter includes the first, second, and 
third readings, and the report stage of private Bills and ])r()visi()nal 
oi'dtjr confirmation Bills as well as the consideration of the stand- 
ing orders wliich n‘late to budi J3j11s. • 


HilU liiid 
otlier mattcfH 
poiiHiilerf'd m 

the I louse. 


Suit-SEcr a. rhe Sjiealer. 

U85. Tlie. dtiliheratioiis of the House of Commons, except wlieu Hie speaker, 
the blouse is in committee (/<), are presided over liy a Speaker, who 
1 '. chosen by the House at Ibe beginning of every new Parliament (0- 
Jlo is the guardian of tlie privileges of the House, audits spokesman 
and represtmtative upon all occasions. 


(e) See p]» ()‘2S, 020, anle. 

( / ) Sen }». ante. 

[f/) Uy tlie piuc'tieo of the HoUhO tiotico of u Hubatuiitive motiou— t'.e., iiotieo 
of tho iiitontiun of ii member to call the attention of the Jrlouae to some pai - 
ticiilar bubject which does not arise out of tho orders of the day, or to move a 
icsolution, or to ask for a return- -must bo printed on the notice paper; see 
May, I'urliamentary Practice, llth ed., p. 23S. (As to the notice paper, see 
note (tj), p. G7U, poiji). In the case of a matter of privilege immediately or 
presently arising, as no notice of the matter in question could have been given, 
a motion, arising out of the alleged breach of privilege, may be made without 
notice. To an adjourned debate on buch a question precedence is given over 
the ordeis of the day. 

(/#) 8ee p. 665, post. 

(i) For the procedure with regard to the election (»f the Speaker and the 
conlinuation of his election by the Frown, see pp. 692 ef wy., post. The Speaker 
*l’et*oiveb a salary of i‘5,U(h) per aunmii, which is chaiged upon the Fonsolidated 
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Sect. 2. use. As the guardian of llio privileges of the House, the 
Procedure Speaker, immediately after tlio conlinuation of his election has 
aud Conduct announaed to him by the Lord Chancellor, demands from the 
of Business. Crown the rights and privileges of the Commons, and, throughout 
Gnar^ti the duration of the Parliament, he is responsible for the preserva 
of the tioii of the dignity, the luaiiitenance of the privileges, and the due 

rights of the House of Commons. 

^ To the Speaker, therefore, belongs the duty of e.voLiitmg all the 

orders of the House, and accordingly he issues warrants j'oi‘ tin; 
commitment of persons who have incurred the (hs|)Ieasu/(j of tin* 
House, for the attendaiico of witnesses in custody, and for the issiu* of 
wu’its for filling seats in the House which become vacant during i\n) 
coursti of a Parliaineiil'. 

It is also the duty of the Speaker to draw the attention of the 
House to, and to express his views witli regard to, any amendments 
proposed by the JiOrds to a Bill sent up to them by the Commons, 
which, in his opinion, infringe the privilege cljiimed by the House 
of Coinmoiis to the sole control in matters of financt'. 


1187 . As the spokesman of the House, the Speaker conimunieah s 
its resolutions and orders, conveys its thank^s and (‘xpressrs iH 
censures and warnings, to those co]iceriu‘d ; and to hiui, as the 
oflicial roprese]italiv(^ of the House, are addressed any coiiiniuniea* 
tions from outside which are sent to tlae House of Commons. 

Presuljii" U 88 . As the presiding ollicer of the House, the Speaker is the 
iluusl^^ interpreter of its rules and procedure, and is in vc'sted with the power 
to control and regulate the course of debate and to maintain order. 
Ho puts the question on every motion and declares the decision of 
the House with regard to it, hut he will not submit any motion to 
the House Avhich infringes any standing order or rule of proci'-iurt}, 
and he is the sole judge of the admissibility or propii(ity of a (jiie^- 
tion which any member proposes to ask a minister or other mcJii))cr 
in the House. 


Hjiokt snutn 
and repic- 
seutiitive (.£ 
th«* 


Duties under U 89 . Ill addition to these various functions, the R])eak(jr is 
Act^ empowered to perform certain specified duties with roga>(l to Bills 


Fund (House of ComnioiiH Officers Act, lSii4 (4 & 0 Will. 4, c. 70), 1). 

During a dissolutioli of Darliiimcnt the Speaker of the luio iUniso of Oonunous, 
for certain purposes laid down m the res^uhitiou of offices in the House of 
Coirnnons (Oflicea) Act, 1812 (52 Geo. 3, c. 1 1), is deemed to be tlie Speaker until 
a Spenker is 'chosen by the new House (Hfuise of Coniinons Offices Act, IS to 
(9 &c It) Vict. c. 77), /9. 6). ‘riio precedence of tho Sjiojker i.s fixed indirectly by 
stat. (1808) 1 Will. & Mar. c. 21, s. 1, which enacts that Iho Lords OominissioiiorH 
of the Great Seal, not being peers, “shall have and take place next after iho 
peers of this loalm, and tho Hpoaker of tho House of Connnons"; sec 2 
llatstll, Preoedenta of Parliament, ed. 1818, p. 249, n. Since the passing of 
this statute, however, definite precedence iinniediately after the Archbisho}> of 
Yoik has been given by lloyal wairant, dated December, 1905, to the Prime 
Minister, whether poor or commoner, and pKsumably, then'fore, lie t^kes 
precedence of the Speaker except in tho House of Comraon.s. Upon his resi^* 
nation of office the Speaker is usually created a peer, and it is <nistomary also 
for Piirliamont to confer upon him a ponsiou of £1,0UI) duriug his niitiiral life ; 
see Mr, Spoakcr's Ih*tireiaent Acts, 1895 (58 & 59 Yiot. c. 10), and 1905 (5 
E(lw. 7, c. a). 
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defined as money Bills in the Parliament Act, 1911 (j), and also 
with regard to Bills, other than money Bills so defined, which, 
having been passed by the House of Commons, have not been 
l)assed by tlie other House (/.). 

1190. The House will allow the conduct of the Speaker to be 
f|uostioned only by means of a substantive motion, and will not 
tolerate a reflection upon his conduct to be made in any other way 
hy one of its members (uther inside or outside tlie precincts of the 
1 louse of Commons. Nor may any notice of a question to the 
Speaker be given by any member in the House. If, however, an 
appeal is made to liim by a member with regard to a question of 
order or a matter affecting the privilege of the House or of one 
of its members, tlie Speaker will state his opinion upon the point 
in question. 


Sni-SECT 4 —Coin'iniUcc of ihc v'ho^c Ilinisr, 

(i.) (louig uiio Cmnunilce,. 

3191. The House resolves itself into a committee of the whole 
House (1) to consider a public Bill after it has been read a Pi'.cond 
time, or any Bill wdiieh is re-committed after it has been reported 
from a select committee, or any Bill which has been specially 
rf‘-conimitted(/) ; (2) to consider supply and ways and moans (/«); 
and (JJ) to consider any other matter wdiich the House is required 
by its rules, or whicli it thinks fit, to discuss therein. 

1192. A committee of tlie wdiolo House consists of all the mom- 
liers present, and mceis either forthwith or on some future day. 
In the case of a matter imposing a charge uj^m the people or 
alTecling the public ex})enditnro, tha committee must always bo 
Ji\ed for some future day. 

1193. AVlieii the order of tlie day is read for tlie House to resolve 
iisolf into roimniltee, the Sjieakcr leavers the chair wnthnut question 
)i!it (//), exai])t in the following cases, wiien the question “ Tliat Mr. 
Spi'aker do now leav(‘ tliu cliair ? ” must be proposed, namdy ; — (T) 
whcTi the committee is one to consider a niessage fi*om the 
Crown (u); (2) wiien the House is moved to resolve itself into 
a committee on the I'last India Eevonue Accounts; or (13) when, 
u]ion the first occasion oi coiisidering in committee of siipjily the 
n.ivy, ai'iny, or civil service estimates or any vote of. credit, an 
aineudmeiit is moved or a question raised relating ^to the estimates 
or vote of credit ]>ro])osed to be taken in committee of supply (p). 

( /) 1 & 2 Goo. 0 , c. ; 600 nolo (t), p 776, poM. 

(i’) Parliament Act, 1911 (I & 2 Geo. 5, c. IS), oa 3 (S), 2 (2), (4); soo 
pp. 723, 776, post, 

See pp. 710, 715, juisf 

(m) fioepp. 772, 774, post • 

(n) Standing OrdoTB of the Hoiiro of Commons (Pohlic Business), 1911, 
No. 51 ; see p. 712, post. 

B See p. 802, post 

) Standing Orders of the Honie of Commons (Pnhlic Business), 19Ui No. 17 • 
•gne p. 772, 
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The Speaker also remains in the chair when the order of the day 
for committee on a Bill is r(‘.ad, if notice has heen given by any 
member of his intention to move an instruction to the committee^ 
until such instruction has been disj)osed of by the House (j). 

(ii ) The (Iniirman of Waijfi anti Mean*!. 

1194. Commiti.oes of tlie \Hiole House are jiresidcd ov^r by a 
inein))er of Llie House, ehosen by iho House for that duty upon tlie 
motion (r) of the leader ot the House or of some prominent meml)er 
of the Gov(‘niment (s‘). 

TJie member \\1jo is iliiis appointed is known as the Chairman ot 
"Ways and Means, aiui holds olhco for the diiridion of tlie Jkirlia- 
meiit (0. In addition to taking the chair in all comniiiU'es of the 
whole House, the (Uiairman of ^Va\s and Means is empowered to 
act as Deputy Sjieaker, and, when the iinavoidahlo a})st'nce ol tlie 
S])eak('T has been announced, may exercise the authority and jx^r- 
form the duties of Speaker (a). 

1195. A Deputy Chairman is also appointed by the House in a 
similar manner, who, in the ahstuice of the Chairman of Ways and 
Means, presides over any committee of the whole House, and, if 
necessary, may also act as Deputy Speaker (/')• 

1196. In addition to the Chairman of Ways and Means and the 
Deputy Chairman, the Speaker is empowered to nominate five 
members at the beginning of every session, any one of whom may 
act as Temporary Chairman of any committei* of the, yholo House, 
upon the request of the Chairman of Ways and Means [u). 


{(j) St.uuliiig Ordpri4 of the IJon^o of (Commons (Puldic Puhik'sk), Mill , Xo. .'»l . 
Ill tho ir()iiM3 of Commons a proTiorai iiistiurtion is given to coinmiitoos of llio 
whole llonw' to mako anv rolevant ameudim'iits to the Jhlls which are referred 
lo them (?/<;</., Xo, ;34). The object of an mstiuction to a cominitteo oi the 
whole House, or to a shuidini: committee, is to eualile tho rommittec lo flo 
something whieh it could not do under its general powers. An instiuction to 
a coniinitteo of the whole House, or to a standing committee, must not he 
mandatory, or such as to alter tlie character of llio Ihll which is before the 
(‘ommilte(^ Hor the ])rinei])les w’hjch guido and limit tlio syslmn of instnictioiis, 
see Alav, J*fiiliiimentaiy i’laitice, 11th cd,, i>p. 47S, ua/i 

(r) This motion is imido when the Jlouse, goes into oommitteo of supply for 
the first tiiiio in a new Parliament, or the first day of the session attor tlie 
Usual sossiomil oidera have heen agieed to, and before tho Speech from tho 
'J’hrono (see )> l>h6, ;ios/) is rojioiled to tho House by the Speaker, or on a 
subsequent day before the oommencement of public business. 

(s) Por tho ])r()cocVire with regard to tho transaction of business in cominitteo 
of the whole House, seo p. 7 Pi, pnnf^ and for tho procedure in Committee of 
Supplv and Committee of Ways and Means, see pp, 772, 774, jmf. 

(C The (^hainnan of Ways and Means receives a salary of £2, oUO per annum. 
Por tho duties of the Chairman with regard to private Bills, in which ho is 
assisted by a legal adviser who is known as Counsel to the ypeakor, see pp. 750 
ei fieq.f post. 

(u) Standing Orders of the House of Com mons«( Public Business), 1911, Xofe. 1, 
(9), SI (1). 

{v) Jhid,, No. 81 (2). The Deputy Chairman receives a salary of £1,000 per 
annum. 

(w') Jbid.y No. I (9); seo Journals of the House of Commons, 1910, Vol, ODXV., 
p. 
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Sub-Sect. 5.—Permttent Oficm, 

1197. The principal peniianeiifc officers of the House are the Clerk 
of the House of Commons and the two Clerks Assistant, who sit at 
the table during the sittings of the House, and the Serjeant-at- 
Arnis, who is also present in tlie House. 

1198. The Chirk of the House is the head of the jiennanent 
staff of the House of Commons (.r). He is apjiointed undiM* 
letters patent by tlie Crown to be “ Under Cle.rk of the Parlia- 
nients to attend upon tlie Commons ” (//). The Clerks Assistant are 
appointed by the Crown under the Sign Manual to assist him in 
carrying out. his duties upon the nomination of the Speaker (.r). 

1199. The Serjeant-at-Arms is apiminted by the Crown to 
attend upon His Majesty’s person when there is no railianieiifc; 
and, at the time of every Parliament, to attend upon the Sjieaker 
of the House of Commons.” He can only he removed from his 
office by the Crown upon the jiresentation of an address from tlie 
House of Commons for that purpose (a). 

Sub-SkoT. 6. — Volt'S and Procetdintjs. 

1200. A record of the previous day’s proceedings in the Ilousci 
is issued each morning during the session, under the title of 
“The Votes and Proceedings ” (/>). This record is compiled from 
the minute books kept by the clerks at the table, and, after 

(.r) The oflicti of Iho ( loik of the House of CoimuonH is divuled into four depart- 
Tiients, iinmc'ly, the IT’ivate Pali Office, the I^iblic lUU Olfico, the Jourioil 
( Iftico, and the (Wnuittee Ollicc. There are thirty-two cloiks on the osta])libli- 
meiit, who are appointed on the iiommatioii of tho ('Icik of the Iloune of 
Ooniiiions. A cloi'k in tho Jhmso of Pomnioiis can bo leuiovod or sUbi)oiule(l 
if, after an in({uiry, it aj)po:iTs to tbe Speaker that he has b(*en ij:uilty of 
misoondiRt or ls unfit to liold his situation (House of Commons (Offices) Act, 
1812 (o2 Geo. 11, c. 11). s. Ui). 

(?/) Por the duties which are peifonued by the Clerk of tho Hou.s(i of Common^, 
see title Courts, Vol. IX , p. 20. In addition to the duties tin to mentioned, 
tlio Cleik of the House of OommoiH has certain other duties entrusted to liim 
by tbe House and by statute, lie mdorbcs all Bills which aio sent to tho 
Lords, oarnes messages between the two Houses, is res])oiisible for tho printini: 
of tho Journals, and lays certain papers on the table of the Ilimse. When tlie 
office of ypoukor is vacant and there is no Deputy Speaker, he jierfornis lertaiu 
duties absigued to tho Speaker with regard to election petitions ; see Parliamen- 
tary Klections Act, 18GS (Ul & 32 Vict. c. 12«)), s. *1. 

(c) The Clerks Assistant are removable only by tho Sovereign upon an address 
of the House of Commons for that purpose (House of Commons Offices Act, 
18o0{]9& 20Vict.c. 1), a. 1). 

(a) For the duties of the Sorjeant-at-Arms with regard to the arrest of 
persons for breach of jinvilege, see title OouuTS, Vol. IX., 26. In addition 
to these duties, he is the executive officer wbo carrie.s out the rules of the House 
and the oiders of the Speaker with regard to the maintenance of order in the 
House. He is entrusted by the Lord Groat Chamberlain with tbe custody of all 
})arts of tlie palace of Westminster occupied by the House of Commons and its 
officers during the session. He appoints all officers, messeiigers and other 
persdns attendant upon the I^ouse (House of Commoiis (Offices) Act, 1812 
(o2 Oeo- 8, c. 11), B. IJ; compare May, Parliamentary Practice, 11th ed., 
pp. 204, 205). 

(5) The Votes and Proceedings of the House have been issued with some 
interruptions since the year 1680; see May, Parliamentary Practice, 11th ed., 

201 , 
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“ being first perused by Mr. Speaker,’’ is printed by some person 
authorised by him. 

Sub-Sect. I.—Jourmh of the House. 

1201. The Journals are compiled in the Journal Office of the 

House from the Voles and Proceedings of the House. The Journal 
of each session, together with an imlex, is issued as soon as possible 
after tlie session has been brought to a close, and is printed by a 
person l)y the Speaker (r). 

SuB-SEeT. 8. — Quorum. 

1202. Tlie quorum of tho riouse of Commons, and of a conimitLi'e 
of the whole House, consists of forty members, which number 
includes the Speaker or tlie Chairman, as the case may be (</). 

1203. Any time during a sitting of the House, excejit between a 
quarter jiast eight and a tpiarter jmst nine o’clock p.m. (f'), any 
member may take notice that forty members are not present, and 
may call the attention of the Speaker to the fact (/). Sirangi'rs 
are then ordered to withdraw% and if, within two minutes 

this order has been given, tlie Speaker finds that forty members am 
not present, and iL is then after ionr o’clock in the afternoon o/), 
he adjourns tho House, and thereiijion the House stands adjourned 
until the day appointed for its next sitting [h). 

Sub-Sect. 9.— Motioue. 

1204. Every matter with regard to vhich the House or any com- 
mittee of the House is called uiioii to give a decision is submitled 
to its judgment liy meaiis of a i[uestion put from tlie cliair on a 
motion wliich has been made by some nvnnbi'r of the House or of 
the committ('e. 

1206. In the House itself every motion, unless it is of a purely 
formal character, must he seconded before it is proposed from the 

(() The Jouruiilb of the House of (Vhdiuoils, which ihito from tJie year ITilT, 
have not been regarded as puldic locoiils, but at the present time tiiev me 
uccopleu as evidence iii any court of law in England or lieland (Evideiioo A«*!, 
ISdd oS 9 Viet. c. 113), B. 3; see title EVIDENCE, Vol. Xlll., ]) 027 , oi>ii'Tf.40* 
note (/<), p. 031, When a cause is tried m Loudon and a Journal (<1 liie 

House IS i’e(paircd iji evidence, it is ubual for an otiicer of tho llouso to att<’nd 
at tho court with the iieccsKay ^olunlo : mother cases a ocrtiticd copy ol tlm 
required entries in tho Journals can ho obtained from tho Journal Oflico of the 
llouso ; see May, Parliament iry Piaclice, 11th ed , p. 202. 

{(I) h'urty.incmliers need not be pivbent when a message is received from the 
Sovereign, or when a recpiCbt is sent by the Jiords Coninussionors for the 
attendiuice of tho t.^mmouH in tlic House of Lords ; see p. G91, jmt. 

Standing Oiders of the Hmi^e of Commons (Public IJuBiness), 1911, No 2.h 
) 'the fact that thore uie i.ot forty niomboi s present may also bo brougiit to 
the notice of the Speaker or the Chainnaii by the ropoit of tho tollers in a 
di\ luon. A division in which tliun forty membeis take part is invalid. 

(V) If it IS proved, on a count liefore four o’clock, that forty mombers aro rmt 
present, tlie Speaker leaves the chair luilil a quorum is proaont, or untilgfour 
.>h:h>ck, when the House may he coimteJ out, * 

{h) The same lulcs with regard U) a count out apply when the House is in 
uouimittco, T^he House is resumed, and the Chairman rejiorts to the Speaker 
the fact that forty members aio not present. Tho Speaker, after again counting 
the House, adjhMirns it if forty members are not thou presout, ^ 
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chaiT, but aa order of the day or a motion made in committee does 
not require a seconder (i). 

. 1206. A motion is irregul^ir and out of order (1 ) wliidi is sub- 
stantially the same as a question which the House has decided, 
either in the affirmative or the negative, during the same session (;/) ; 
(2) which anticipates a matter already appointed by the House for 
its considera-tion (Ic ) ; or (;3) which anticipates a motion for leave to 
bring in a Bill, or a notice to jiresent a Bill, upon the same subject 
as that proposed to be dealt with in the motion (1). 

A motion which embodies a personal charge is not in order 
unless it be drawn in a direct and substantive form, and a motion 
which deals with a matter which is still under judicial consideration 
is also out of order. 

1207. A subject with regard to which notice of a molioii lia^ b-een 
given cannot lie anticipated in debate upon some other matter, and 
the same rule applies to a debate upon a motion lor tlie adjoin n- 
nient of the House, (1) whether for the purpose of discussing a 
definite matter of urgent public importance or for the iiolidays, or 
(2) which is moved at the end of, or between, the orders ot the 
dav(m). 

in the same way, it is out of order to anticipate the discussion of 
a motion standing upon the notice pajier or th(i order book by 
means of an amendnieiit movinl to the address or to some other 
motion. 

1208. As a general rule, notice is required of every motion with 
regard to any mattci* upon which the House is asked to arrive at a 
decision. 

Such notices must be handed in by members to the clerk at tlio 


(t) In the case of a motion made by a member of tbe Goveinment, tlio rnh^ 
as to a rtuuundor is usually dis])eii8ed with, but otherwise, if ii motion for wliieh 
a seconder is leqiiired is not seconded, it is not entered on the pioceedm^s ; ^r'e 
ll])ert, Manual of Procedure m the Public liusLiiess of the House of Comunni's, 
Slid ed , p 100. 

(/) See Pesdutions of the House, 8th May, 1000, Ut June, lOlO (Jouro.iN of 
thii lloube ot Commons, Vol. J., pp. 300, 431). 

{k) A matter appointed for consideration by the lloiLse includes a Hill wbii h 
has been intiodiiced, or un adjournetl debate upon a motion winch has tliu-i 
become an oidor of the day. The rules against, aiiticiputioii were e.\plauiejl at 
length by the Speaker on the lOth July, 1908 ; see Piirliainentury Hebates, 
J'^oiirth Series, Vol. CXCIL, pp. 2128—231. • 

(/) See May, Parliamentary Practice, 11th ed., p. 279. 

(m) The object of these rules is to prevent a member from torestulling unfairly 
the discussion of a matter which another member has alieady given notice of 
his intention of bringing before the House. In practice, however, it has bi*en 
Ibiind that motion.s have been put down in order to prevent the discussion bv 
the House of a particular matter ; see Eepoi-t from the Select Committee of 
the House of Commons on Procedure (Anticipatory Motions), 1907, House of 
Couwuon.s Paper (204). On the 27th March, 1907, the House resolved “ That to put 
a motion on tho order paper of this House, or to introduce a Pill, so as to jnex out 
di->cu8SLon in this House of motions for which precedence has been obtained in 
the ballot, or of definite matters of urgent public importance, is hurtful to the 
usefulness of this House and an infringement of the rights of its members'’, 
jkQO Jouruuls of the House of Commons, '.907, YoL (H.XIL, p, 90. 
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Parliament. 


Sbct. 2. table during the silting of IheHoiii'e, and are then printed and sent 
Procedure out with the Votes and Proemlings (//). 

and Conduct a member may also give oial notiet^ in the House of any motion 
of Busi ness, intends to niove(<>), but, in order Lo obtain precedence for 

such motion, he must not fail to liaiid in at the tal>le on Llie same 
day the terms of his motion in writing. 

Sun-SrxT. 10.- (%snrf, 

Closure of 1209 . After a question has been proposed either in the House or 
debate. eoniMiittee of the whole House, or in a standing committee (p), it 

is piTinissihle for a meinlxu’ to ris<i in liis place and claim to move 
“ 'J’hat the question he mnv put.” Wlien such a motion is made, 
unl(‘ss he is of opinion tliat it is an abuse of the rul(*s of the 
House or sn iiifringi'nient of the riglits of tlie minority, tlie 
Speaker or the (lhainnan, as the case may Ixs iminedialeJy puts 
lh(‘ qu(*htioii “ That tlie question he now put?” which must he 
(li'cided hy the House or the committee, williont amendment or 
debate ((/). As soon as a motion of this kind has been carried, 
tlie. question upon which it was moved is jnit from the chair, 
and, unless tlie assent of tlie Spea-ker or the Chairman, as the 
case may ho, is withheld, any further motion may he made w'hich 
may he necessary to ghtaiu the d(‘cisien ul the. i louse, or of the 
committoe, r.jion any question w’hicli has already been proposed 
from the chair. 

When a clause of a Bill is under consideration eitlu'.r in com- 
mittee or on the report stage (r), unless the assent of the chair is 
withheld, a motion may he made that the qiu'stioii, that cindain 

(n) As to VotC‘!!> and 1‘roceoiljii^s, sre j>p COT, 6GS, ante. In addition to tho 
notices of motions, and of (luo.-^tions handed in tJie pievnai.s day, a iiutieo paper 
(kno>^n as tho “Blue Papci ”), shov^inj.; the aj»«inda for the day, is circu- 
lated -with tho Votes and BloceedlIi^^s ; sen p. <)G7, anfe. A rejnint of tho 
Blii<» ra])Pr (known as tho “White Pa]>er^’) is issued before tho mcetm^^ 
of tlie ll(juse, on which the business of tho day is set out in tho older in 
wliK'h it will he taken. With the agenda of each day there arc also circulateil 
the print('d answers to questions. Another i)apor (known as the “ Order Book 
of the House of Ooininous”) is also issued every afternoon tlirougliout the 
»^*ssion On this })aper app(‘ais every older of the day and notice of motion 
that has hecn s(*t down for any day in the .session, as well as ever y notice of 
nndion foi winch no day has been fixed. On Saturdays, in addition to the 
agenda for the next sitting day, the < h'der Book for tlie rcniainder of tho session, 
coinTiionciiig with tlie next sitting d«ay but one, is circulated to members. 

(e) Oial notice of a motion is effective during the day on which it is given. 

(p) Standing Oiders of tho llouso of Commons (Public Busihosh), 1911, 
No. 21). In tho Hoyso itself a motion for the closure may be put in force only 
when tho Speaker, or, if his unavoidable absenco has been announced, the 
I deputy Speaker, is in the chair; in a committee of the whole House, only 
when the Chairman of Ways and Means or tho Deputy Chau man is in tho 
chair. 

{q) In the ITouec, or in a committee of the whole House, a motion for tho 
closure of debate can be decided in the affirmative only when it appears by the 
numbers declured fioin the chair, after a de;.’isi(^ has been taken, that nottless 
than one hundred members vob»d in the majority in support of the motion ,* see 
{Standing Orders of the House of Ooinmon.s (l?ublio Business), 1911, No. 27. 
In a standing committee the in.'ijority must be not leas than twenty ; see tbid.f 
No. 47 (d). 
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words of the clauso or hcIkuIuIo under coTiKideration staiid part of 
the claiifie or schedule, or that the entire clause or schedule stand 
part of or he added to the Bill, as the case may he, be now 
put (fi). 

In both the above cases tlie question which is put to the nous(‘, 
or to the coTiiniittee, is tliat for the closure, and, if it is carru^d. 
the subsequent question must be decided forthwith and without 
amendment or debate. 

1210 . In addition to the forms of closure already descriln'd, 
another form of closure may also he employed, unless the assent of 
the chair is withheld. A motion may be made stating that, with 
regard to certain s])ocified words m any motion, or clause, or 
schedule of a Bill, whicli is under tho consideration of the Hons(» 
or a committee of tlie whole Houho (/), the chair he em])Owere(l to 
seh'ct the amendriK'.nts to he ])ro])osed. If a motion of tins kind, 
which is ])iit fortln\ith and decided without amendment or dehstc*, 
is cariied, the SjiealuT or the Chairman, as the case may lx*,, is 
tluireby authorisf'd to OA'ercise the pcnvcr of selecting wliich of the, 
amendments proposixl to the words covered by tlie motion sliii.ll ho 
Bubmitted to the consideration of tho House or the comimtU'c 

Suh-Skct. 11 —Diristnut. 

1211. When tho decision of the Speaker or thefjhairman as to tlie 
preponderance of voices upon a (lueslion wdiicli has been jnit from 
the chair is challenged, the Speaker or tlie Chairman, as the case 
may be, immediately ordiTS the lobby to he cleared, and, after iiii 
interval of two niiuutes, ho again puts the question. If his decision 
IS again chalh'iiged, and ni his opinion the challenge is a genuine 
one (0. ho directs the '^ayes” to go into the right lobby and tlm 
‘•noes”into tho lelt, and nominates two tellers for each side. (u). 
The. division then liegi ns without any turther delay. The members 
who take jiart in it ])ass through one or other of tho lobbies, give 
their names to tho clerks who stand at the turnstiles, and aie 
counted by the tellers as they ro'Onter the House (/^K 

(») This quofihon may be put(l) to tho exclusion of {imcmhuoiits of A^hjcli 
JiolK-c lifiH Ix'Cii givt'ii ; (2) iiitlioiigli no amomhrienta have Ix’on ]>rf>pose(l to M)o 
clause ; and (d) altliough closure has not been moved on the question last i)ir>- 
]H)sed from tbo cliair ; sec Jlliort, Manual of Troccdure lu tho Public Jlusinc'ss 
of the House of Commons, 2nd cd., ]) 116. 

(t) A motion of this kind cannot bo made in a standing coininittee. As to 
standing committees, sr*e p 711, * 

{if) To enable the Speaker or the Chairman to fonii Jus opinion, he is 
empowered to ask a member to explain the object of any amendment which lio 
wishes to propose. 

(y) See Standing Orders of tho House of Commons (Public Business), 1911, 
No. 26 (3). If the Speaker or the Chanmaii is of opinion that a division has 
been vexatiously or frivolously claimed, he may take the vote of the House by 
calling upon the memberh who support his decision and those who challenge it 
to rile in their places. lie may then determine, as he thinks fit, whether f>r 
not the division is to take jilace , see Standing Orders of the House of 
Commons (Public Business), 1911, No. 30. 

(a) No oiviaion may take place unless there are two tellers on each side. In 
the tiouse of Commons the tellers do not vote. 

• (6) U’ ft member votes upon a matter in which he has a direct pecupiary 
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After six minutes have elHi)sed from the time when the question 
was j)ut from the chair for the first time, the doors wliich lead from 
the Jlouse into the division lobbies are locked, but the doors iutq 
the lobby of tlje House are loft open, and members may remain in 
the House wliilst a division is in progress (c). 

As soon as all the members who wish to record their voles have 
})assed through the lobbies, the four tollers go to the table of the 
Ifonse and rc'port tlio niunbers of the division, which are then 
aniiouneed from the chair 00» 

1212. In the House of Commons tlie member who occupies the 
cliair, either in the House itself or in committee, does not take 
juii fc in a division, but, in the event of any division resulting in a 
lie, the Speaker or the Chairman, os tho case may be, is required to 
give his vole {c). 


Sect. ^. — Sitliurfs of the Tlouiiir, 

Sub-Sect. 1 . — Aitendunre of Memhirs. 

1213. Members of the House of Commons are under a conslitii- 
lioiial obligation to attend the sittings of tho House, allliough their 
attendance is not enforced and no official record is kept of tlioir 
attendance (./ ). 

1214. No member is entitled as of right to any particular seal in 
ilie House, but, by the custom and usage of the House, the front 
bench on the right of tlie Speaker’s chair, which is known as tite 
Tri^asury Bench, is always occupied by the mcinbers of the (lovei’n- 
nient f/?), and the front bench on the opposite side of the iaWe by 
llie leading members of the official opposition. 


iiiterost, his voto may, on motion, bo disallowed; see ^fay, Parlmmcntaiy 
IVartice, 11th od., p. I{73. 

(f) The ])refi}ent method of njcordiug divisions in the Houso of Commons was 
aflopted after tho Whitsuntide adjournment in 1900; see May, Parliamentiiiy 
J’rjictiee, lUh ed., Appendi.v VT, p. 953. 

Lists containing tho names of the ineniliors and recording the manner in 
\t]ii( h they voted in all divisions are printed aiid sent out with the Votes ami 
ri oceedingw each day ; see p. 007, utile. 

(r) When tho Speaker has been called upon to record his vote, he has 
rei.oidod it, if it has been possible, in such a manuor as to give to the 
House a further opportunity of arriving at a decision in the matter with 
regard to which an equality of voting has occurred. li tho Speaker or Chairman 
gives reason'^ for his voto, they are entered in tho Journal. 

(/■) The duty of*members to aitend the House of Commons is laid down in 
two urircpealed statutes (stat. (l.'Ks2) 6 Eich. 2, stat. 2, c. 4, and stat. (1614-6) 6 
lien. 8, c. Id), and the absence of incmbers, without the leave of the House 
or tho lioonoo of the l:jppakor, was formerly punished by loss of w'ages and other 
penalties. Orders for the summoning of absent members and calls of the House 
were not uncommon in the past, but, although motions for a call of the House 
have occasionally been made, no such call has been enforced since 1836. 

(fjr) No member may take possession of a seat in the House by affixing his 
caid to it before the hour of pi avers, but a memlier who secures a seat at 
prayers is entitled to retain it until the i ising of the House ; see Standing Orders 
of the House of Commons (Public Busines^, 1911, Nos, 83, 83, The first day 
of a row Parliament the members for the City of Loudon claim the right tQ 
l^jt pn the Tiei^sury Bench—a- right which the? usually • 
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Kub-Seot. 2, - Sittinffs of ike Ilo\ne, 


Srct. 3, 


(i ) Tii'.^r uii'l Dumtinn of FiUuiq. 

• 1216. Tlie IIouHo iisiuilly uicois five cliiyd a wool’ iln*ou"hoiit 
the session. On Mondays, 'Tuesdays, Wcdjiosdays, and Thursdays, 
nuloss tlio House othenvisi^ ord(‘rs, the fi])caker iakos the ohaii* 
at a quarter to three o’clock, and the House adjourns, without 
question put, at half-past f']('’\'on o’clock, unless exempted business 
is then undor consideration (//). On Fridays the SpoJiker takes the 
t'hair at noon, and the House' adjourns, without question ])ut, at 
lialf-past five o’clock, or before that hour if the orders of tlio day and 
notices of motions have been diiq)osod of. 
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1216. At fiv(^ o’clock on Fridays, and at eleven o’clock on 
ordinary siitiiif]; days, an interruption tak(‘S place in the Inisiness nl 
ilio House, and any debate which hajqions to be. in ])rogi*ess, or 
any proceedings upon which the House is cno'aocd at the time, 
stands adjourned (i). No opposed l)usin(;ss may ho taken after the 
intfUTnpiion of luisinoss, l)nt at tlio moment of interruption tho 
closure may be moved (;/). 


Tnlon iipf ion 
of biii'iiii^s. 


1217. At tlio time appointed for tho moetin" of tlio House, the of 
Spf'aker enters tho ebambor by tho door below tho bar (/f), preceded 
by tlio S(irieant-at-Aiins carrying the mace and accompanied by 
his chaplain. Upon entering the House tho Speaker and tho 
cha])lain jiroceed to the table on wbicli tlio maco is laid by tho 
Serjeant-at-Arms. Prayers are then stud liy the chaplain, after 
wJich tlie Speaker takes liis scat in tho chair (/)• The Speaker 
leaves tho House at its adjournment ])v the door beshind the chair, 
and tlio mace, which is removed from ilie lahlo by the Soijeaut-at- 
Arms as soon as the House is adjourned, is carried before him. 


(h) Hoo !». 

(i) SliiTidiiiyr Orders of the Jlouso of Comnions (Public Puainoss), lail 
No. ] (,3). II a division is m i)roj>ross at clcvou o'clock or live o’clock, as tho 
case may bo, tho intcrruptiuii of business t‘dv<'s phico aflor llio result of tin* 
(li\ituon is annouiK’od A luomber who is in charge of anv Ijusiuc.ss which is 
not disposed of on tho dny u})on which it has lieeii appointed to bo taken may 
fix some other day for it to bo taken, and the busino.-s in question ia then sot 
down in the Order hook (soo note (/<), p. 070, aute) as an order of the day for 
the day whh'li ho has ch(»-.'n. 

{/) fiftanding Orders of tho Tlonse of C’oranions (Public Dnsincps), IJUl, No. 1 
(4), (5). Amotion to coinriit a public Bill (other than a Pill for imposing taxa- 
tion, or a consolitbitod fund Bill, or an appropriation Pull, or a proviBional order 
coiiiirmation Bill) to a coinniit teo of tho wliole House, nr to a sidect ('ominitteo, or 
to a joint comniittoo, if made imnu'diatoly after tin' Bill has beon reiul a second 
lime, may ho deculod, although the in(»tion is opposed, after ^lio expiration of 
the time' for opposed Imsiiicss ; see Standing Orders of tho House of Oi>mmoii.s 
(Public Business), 19U, No. 46 (1), whicli applies to any silting of the House; 
sec, furtlior, note (n), p. 674, pesf. Por tho rules as to closure of debate, see 
p. 670, tnde. 

(Aj) When the Speaker is unable to attend a meeting of the House the maco 
is laid ou tho table by the Seijcarit-at-Anns, and the Uh'ik of the House in his 
place iffc the table announces the Jiiict of tho Speaker's absence. Tho Chainnau 
of Ways and Means, or, if tho abhonco of the Ohairmun of Ways andMearr 
has been announced, the l)c])uty (Uiaiinian (see p, 666, oafe), then proceeds to 
the table from behind the Speaker’s chair and prayers are road. 

(1) In the absonco of tho chaplain, prayers aro read by tho Speaker himself ; 
8^ May, Parliamentary PructJce, 11th ed., p. 159, n. It is the duly of the 
Serjeant-at-Arms to give notice to all committees when tho House is going to 
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members’ 
business. 


1218. A Bill which originates in Committee of Ways and Means 
and ])rocecdings which are made in pursuance of an Act of Parlia- 
ment or standing order (/y/) are exempted irom iiiterruptiou at 
eleven o’clock, or at half-past eleven o’clock, when the House usually 
adjourns, if they are then under consideration. 

The House, by means of a motion (which is not open to amend- 
ment or debate) (?/), made by a Minister of the Crown at the 
commencement of public Imsinoss, may exempt from interruption 
at eleven o’clock that night any specified business if it is under 
discussion at that hour, and may also, by means of a similar motion, 
])rovido for the resumjfiion, after the interruption of business, of any 
sjjcci/ied business if it should be under discussion when business is 
postponed at a quarter-past eight o’clock, for the consideration of a 
motion for the adjournment of the House to discuss a definite matter 
of urgent public importance, or for the consideration of opposed 
private business set down by direction of the Chairman of Ways and 
Means (o\ 

(ii.) (jovernment Business. 

1219. Unless the House otherwise orders, Government business 
up to Easter lias jirocedciice of any other public business at every 
sitting, except (Ui Eridays aiid after a quai-ter-])ast eight o'clock on 
Tuesdays and Wednesdays (p). After Easter, the Government are 
also allowed precedence lor their business during the entire day on 
Tuesdays (7), and, after Whitsuntide, until Michaelmas, at all tlui 
sittings of the House, excejit on the third and fourth Eridays after 
Whit j:iimday(r). 

(iii.) Private Afenihcrs" Business. 

1220. Under the present rules of the House very little time is 
allowed to private members either to introduce Bills or to bring 
forward motions, as their business is allo^ved precedence oi 

prayers, and, after such iiotioo has heou given, the euhsequont piocordin;;s 
of all coiiiinitteos arc null and void, unless they ho otherwise empowered to 
sit after prayers: soo Standing Or<lers of the liouflo of Commons (Public 
Pusiness), 1911, No. Cd. 

(n<) Standing Orders of the House of Commons (Puhlic Businoss), 1911, No. 1 
(‘2). Such proceedings principally relate to draft Orders in Ooiinoil, statutory 
rules and administrative schemes and orders which are required by statute to 
be laid before Parliament, and in the case of which proceedings are prescribed 
by the statute for the purpose of giving effect to, or of invalidating, the rule, 
order, or scheme; e.g.j Endowed Schools Act, 1S73 (36 & 37 Viet. c. 87), s. 1/3 ; 
Military Mancouvros Act, 1897 (60 & 61 Viet. c. 43), s. 1 (3) ; Factory and Work- 
shop Act, 1907 (7 Edw. 7, c. 39), s. 0 (2) (a) ; see also note (//), ]*. 617, ante. 

[n) SlJiniling Orders of the House of Commons (Public Business), 1911, 
No. 1 (7). A motion to exempt business from iiitoiTiiption at more than 
one sitting, or to exempt business from interruption at five or half -past five 
o’clock on a Friday, or to exempt business from inteiTuption at eleven or lialf- 
past eleven o’clock under ihul.. No. 1 (see p. 674, ante, and the text, supra), and 
also to allow it to bo entered upon after eleven o’clock, although opposed, may 
be debated. ^ 

(p) Standing Orders of the House of Cojnmons (Public Biifeiness),* 1911. 
Nos. 4, 8, 10. 

{p) Jltd., No. 4 (a).^ On days when Government business has precedence 
of other business, Ministors may arrange their business in such order as they 
may thmk fit ; see iHd., No. 6. 
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Government business only at and during the excepted times referred Sect. a. 
to in the preceding paragraph. Sittings of 

• 1221. In order to expedite as far as possible tlio business of 
ju'ivate members, a ballot is hold at the beginning of every session ballot for 
to decide the precedence of the Bills which ])rivato memhers propose 
to introduce, and of the motions which they propose to make on the nloSs? 
iirst four days on which private members’ 3)otices of motions have 
precedence of other businciss. No Bill, other than a Government 
Bill, may be introduced in anticipation of tliis ballot (5). After 
Whitsuntide, Bills wliich have Ix'.cn introduced by private luembers 
are arranged upon the Order I’aper so as to give priority to those 
which are most advanced (f), and it is always opcui to the Goveni- 
3 ijeiit, if tlioy think it advisable, to grant special faeilili(is to a private 
member’s Bill, or to treat it as a Government measure. 

(jv.) Pi irate fiusiiiesn, 

1222. In the House of Coiiniions, precedence over opposed private When 
business is always given to unoiiposed private business (r/), and no inmpposoU 
O])posed ])rivate business of any kind may b(^ taken on Fridays (/>). 

On any sitting day, tlie consideration of private business is entered business la 
upon immediately after the Speaker takes the chair, and, if the 
jirivate Imsiness which is before tlie House on Mondays, Tuesdays, 
Wednesdays, or Thur.sdays has not been disposed of by three o’clock, 
it must be ])Ostponed until such time as the Chairman of Ways and 
Means may determine. It is then taken at a quarter-past eight 
o’clock, or as soon after that hour as possible, on Mondays, Tuesdays, 
Wednesdays, and Thursdays (c). 

(v.) Public Pdi(ions» 

1223. After private business has been disposed of (d), any mem- I'rescntaticu 
her of the House may rise in liis place and prestuit a jmlilic 

(.s) The ballot is liold 011 the third day of tin* M'^hlon m obodioin-e to an order 
of the A imnnher wlio is successful in the ballot may choose M^hother 

he will give notice of his intention to bung forward a motion on oik^ of the 
iii'ht four occasions on which jinvate nioinbcrs’ notices of motions have prece- 
denco or to lutnuliu'C a Bill. Fuiihcr ballots are held to decide the jn-ecedonce 
of private monibcra’ iiolicoH of motions as each notice day becomevS open. These 
subsequent ballots for notices ol motions are reiidei(‘d necessary l>y tlio mle 
which prevents a notice of motion being given for a day beyond the period 
which includes the next four days on which notices of motions me entitled to 
luocedence ; see standing Orders of the House of Commons (Public Business), 
lull, No. 7. 

{t) Ihid.y Ko. 6. The Bills are arranged us follows, namely : (1) Bills whioli 
have been returuod with miKuidments by the House of Lorifc ; (li) Bills whicli 
are to be read a tliird time ; (3) e.onaideratioii on rcpoit of Bills as amended in 
committee; (4) Bills in cominitteo ; (.7) Bills appointed fur committee; and 
(6) Bills whicli are to be read a second time. 

(rt) No. S (6). 

(/O /itV/., No. 8(1). 

(c) i/m/., No. 8 (2), (3). No ojuiosod ])nvato Imsiness (other than that which ; 
is luicler the consideration of mo House, at the time) may bo taken after 
half-past nine o’elotjk [ibid., No. 8(1)). Betwoeu Easter and Whitsuntido no 
opposed private business may 1)o taken at a quaiter ])ast eight o^clock on 
Wednesdays [ibid., hfo. 8(1)). As t<j the effect of a motion for the adjournment 
of the llonso on a question of urgent public importance, boo p. 677, m*??. 

•((?) A motion for the issue of a new writ is usually made immediately after 
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petition (e). The only other persons entitlt‘(l to present petitions 
personally to the ITouso of Connnons ar (3 tin* official roprosontatives 
of the corporations of l.oiulon and Dublin, ^vho are allowed to 
present petitions at Ihc bar of llio ITouso (f). 

As soon as a puhla* p'‘Lit'oii lias li(‘{,n presented it is ordered to 
lie on the table, and js IJion referred to Die Oaniiiittec on Public 
Petitions {(i). 

1224. A incnilier who ])ivsenis a jiublic ])''tiLioii oivJly (/<) must 
coniine liis reinarlcs to a bru I siaUuneiii of the allega-tions whicliare 
coni a im’d in the ])otitiuu and of the. luinibe.r of ])orsons who have 
si^MC-d it. No drbate is allowed to arise upon a petition unless it 
reb'is to a lueach of privilei;(‘, or to some penonal grievance which 
calls for iiinnediate remedy (?). 

A ineiiiber may re(]uire a petition to be read l>y the clerk at the 
table. 

(\i.) Qiu'sliohs io JUciulvrs, 

1225. Every klomlay, Tuesday, 'Wedm'sday. and Thursday 
throughout ilio session, after tlio eomdusion of priv.iti^ busiue.^s, or 
at any rate not later than Wmv o’clock, members are called upon 
to address the (jiu-btions (j), of whicli they have, given notice, either 


l}i( (irliiMcii <-l' privuU* In,-- ^^lll ()th(‘r kiiuls of iioii-rontoiition^ 

jnuv ul'io ho iiiude at ])* liotl lu tlu* jaocoodingK, if imio poniuls, 
hid'o»(' (iTicstuais are tuLon, c.y , luotums to .•'(jI np counnitteis for Iho pur’j)oso of 
{iijiImo I'-mg public cxpouditoio uudor Slaiuhn;^^ < of the llouso of ( Joiiimoii.^^ 
(1‘iihlui LJio'inoss), 1911, Nu>. 0()--7l, utid lu'itioii.s lor tlio consiilerution of 
aniomlinonta uiudo to liilU by iho Ibuiso of Ij'-iii-, wiioii thoy rjiL^e no cpie^ioii 
of piinciplo, 

(f) Tlic f^iK'ukcr (loos not pn‘!'< iii pMilKHis lo iho llouso. No pc'litiou iiimv 
bo itroBontc'l tho first thiy of tho M'^don, or in a iu‘av ruihfimout until tlio 
fSpojkei* h.’is Ik'Oii cIk'S^uj and lus election a])]>io\r(i by tlio t’lown. hlvory 
peiilion Mhirli i.s j)io.s*‘id''d mast be indoi.‘' 0 (l miMi tlio namo of the menihev 
who presonls it. Then^ aro strict rules with re^^ard to t.ho I'onu in wbioli llio 
])olitu)n must 1)0 presented to llie Uouse; hco Jlhert, Miunuii of Proca'diiro in 
tho Ihihlic Pusiijo.^8 <d' the IIoihj' of i ’ 011100 ) 111 ?, L'nd <m 1. ])]). ol — oli. A copy ol 
tho rules with repaid to the hum and prex'iitiitioii of j'olitions is supplied lo 
meinheis at the licginnmy' of eucli session As lo tlie piohihition of tho 
tumultuous gathering of juuswus upon the j ivimoo of piesonliiig a ])utitioii to 
]*arl)amont, and as to tho nii-<-tuig of more th.in liitv porfoiifi within a mile of 
Westminster Hall lor tho j»nr},o»oot considering a jiotiUon to I'urlunnent any 
day when either ilouso is sitiing being an unlawliil assembly, sen Panklutrd 
V. Janus (1909), 20 T. L. 11. US ; see aNo tith* < 'lUAii:. \l J.aw ano PnocEJunn:, 
Vol. IX., pp. 470, 471. 

(/) See^klav, Parliamoninry ]h\M tieo, llth ed., jj^). .029, A mem her 

cannot bo compel^’d by any [)t'rsoii to pro.scni a petition to the lioiiso [Vhajj\'rs 
V. QohUmid, [1K94] 1 (i. P/. IMS). 

(y) Portho composition and functions of th.is commitleo, sie ]> (»85, 

(/*) Tho more usual method of presenting a public petition is for the meinhev 
'nhois responsible for it to ])l'ico it in a liag whicli is kept for the purpose 
bokiiid the Speaker’s chair, lie iimv do this any tunc during a sitting of the 
g House. 

(«) Standing Orders of tho House of Oomnous (l^ublic Lusiness), *1011, 
Nos. 7d 78. 

{'/) NoHco of any question must bo given in writing to the dork at the 
table, and no question may b-^ read vivavoveiii tho House, unless tho consent 
of tfco Speakoi bus been pmu'usly obtainod (Standing Ciders of tlie House of 
Conunons (Public Business), 1 JU 1 , No. 9 (1) ). Eor the rules with regard to tbp 
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to Ministers with regard to matters connected with the administra- 
tion of the various de])artiii(mtd of tho Govca-miujiu, or to private 
members with regard to matters counectiHl with tho business of 
the House for which they may liappen to be reHpouKil)lo (k). 

Notices of questions arc printed and sent out with the notice 
paper (1) each day. Unless a ([uestion is marked with an asterisk, in 
which case notice must be given so tiiat the question may a])])ear 
on the notice paper at latest the day liefore that on whicli an 
answer is re-qiiired, the Minister to whom it is addressed does not 
reply orally, but cjmisos a printed answer to bo sent out with tho 
Votes and Ihoceedings (m). 


(viJ.) (^(>n&iAa\flion of }*uhU>‘ Diisiness. 

1226 . As soon as questions have been disposed of, the House ]>ro- 
ceeds to the conNidoi\ttion oi tlie public business which is on the 
order paper for the day {n), 

1227 . liedoro this is entered upon, however, a member may ask the 
leave of the House to move the adjournment lor the purpose of dis- 
cussing a delinite matter of urgent jmblic importance (o). If the 
leave of the House is refused to him, a member can still make the 
motion in question if he obtains the support of not less tlian forty 
members, who, when called upon by the Speaker, must rise in their 
places to signify their assent to the proposed motion. 

A motion for adjournment for whicli tlie leave of tlie House has 
lieen signified stands over until a quarter-past eight o’clock, when 
tho business then before the House is postponed in order that tho 
motion may be moved (p), and any private business set down for a 
quarter past eight o'clock by direction of tho Chairman of Wajs and 
kJoans is not taken until tho motion for the adjournment of the 
House is disposed of. 


iorm and contents of questions, wIhlIi arc strictly enforced ky the Spe^akor, 
SCO llbert, Miiniitil of Pr(;ccdure m tho Public Business of tho House of 
Commons, lind ed. pp. Gl, G2. 

(/r) No question iiuy he taken after a t(uai*ter bot’oie four o’clock, except a 
question of an nr^^ont d'.ai:i(;ii‘r with repaid to a matter of public imjiortanct' 
or to tho arrimgeiuent of tho hubinesa of tho House, or a questiou addressed 
during ({uostion time to a memlier of the (jovcniment who was not proseiit in 
Ins place at tho time ^licn tho question was <,alled (Staiuling Orders of tho 
House of Ooimuons (Public Business), 1911, No. 9 (3) ). 

(/) As to the notice paper, seo note (n), p. 670, anle. ^ • 

{m) Standing Orders of tho Huuno of Commons (Public Business), 1911, 
No. 9 (4), (o). • 

(») A now mombor is generally introduced and takes the oath immediately 
after the expiration of tho time allotted for questions ; aco , No. 84. 

(o) Ihid.f No, 10. Such a motion must not raiso a question of privilege, 
nor may it revive tho discussion of a subject which lias already occupied the 
attention of tho IIouso in tlio same session, nor may it anticipalo a matter 
whicl^ has boon previously appointed for consideration, or notice of which has 
been given ; see p. 6C9, unic. * 

(p) If a motion of this kind is supported by fewer than forty members, but 
by not loss than ten, tho S]»oa]:er puts the qiiostiou as to whether leave should 
be given to make tho motion, and a division hikes place. If this is carried lu 
1^0 affirmative, the motion is brought before the House at a quarter past 
eight o’clock. 
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1228* At the beginning of pulJic business. l)ofore the House pro- 
ceeds to the consideration of the orders of the day, a nionil)er may 
present a Bill without obtaining the leave of the House, or ho nia^y 
move for leave to bring in a Bill ( 5 ), or for the nomination of a 
select committee (r), and a Ifinister of the Crown is jiermitied tri 
make a motion with regard to tlio business of the House. 

As soon as any such motion has been disposed of, or, if there 
is no such motion, immedijitely after the tinui allotted to questions 
has elaps(‘tl 01 * questions have been disposed of, the Spoaber directs 
ilie Clerk of the House to read the orders of the day. These are 
iciki'ii by the House in the order in whicli they are arriiiiged upon 
the order jaipca* (.?). 

hiaiT. 4,— Maiiite}ianrc of Oi tier luol Ilidea of Debate, 

1229. A meniher of the House of Commons who wislies to 
sneak C), wiiether in the House itself or in a committee of the whole 
lionsc or in a standing committee, must rise in his ])lac() 
uncovered (a). Wlien his name has been called liy the Sjieaker or 
the Chairman (h), as the case may bo, he must address himself 
not to the House or to the committee, but to the Speaker or to the 
Chairman (r). 

1230. A debate arises as soon as tlie question liefore tlie House or 
tlie coinmittoe has been proposed by the Speaker or the C'liainmin, as 
the c;).be may he. Such debate must be strictly rekjvant to the 
subject or question which is submitted to the consideration of the 
ilouse, or to an amendment to Iho question wdiich the momlicr 
speaking propose-s to move. 

It is the duty of the Speaker, or of the (Uiainnan, to call lo order 


(q) Stancliiij; Orders of the House of (\nnm 01 r 5 Humicss), Nos 11, 

01 ; soo ]»i) 705 d , qmf. 

(r) A private momboi may only inako a motion for loave to biin;; in n Ihll, 

or for tho nomination of a select cominittco, on Tih'mI.ivs and Woilm"^dayH , a 
member of tho (jrovornment inny do so on Monduys and Thursdays as If 

such a motion is opposed, tho .Spf*akcr, attor a short Ktaloment fioin the mover, 
and from an ojiponcnt, of the motion, may either puttlifxjuc.sfiou thereon, or 
the question that tho debate bo adiouniol (Stundiiig Oidoi’b of tho House ot 
C'ominons (Public Ihisincs^?). 19U, Ho. 11), 

(;f) JhvL, Nos 12, 13. Tho ]u»ht, however, is reserved to the Go\er]nnenf 
of ])laciu.‘:j; their orders or iiudions at tho head of tho list on tho days when their 
business lias preccdcnco {ilnd., No. 13). 

{t) A niombor must speak m Jln;:lish, and is not allowed to read Ins sjiecch. 
It 1 ^ also out of c^'der for a ineiuher to read from any book or dticumcut tho 
i-cport of a dobato in tho Hohmj held during the siiine session; see May, 
J'.u luamentury JVactieo, 11th eil . p. ;J 10 . 

( 0 ) \Vh<’n amembor is so much inca]»aci(.uted by illness that ho cannot stand, 
it IS customary for tho House to gi\o him leave to rotam his seat whiht 
speaking, 

\ h) Wiien boveral members lise to addiess tho House at the 8aiu(‘ lime, it 
Ie^ts with tho Speaker or Uk (^hainnan, as^he case may be, to decide Vhich 
inoniber ho will <!aU upon. 

(r) When a membor sjio.aks on a point of order in tho House or in a 
committee of the whole Jl'ai'sc vihilst a division is actually in progress 
(see p. 671, nnt^), ho docs m»t ri-o in his place, but speaks silting, and retains 
his hat, • 
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any member whose speech, in his opinion, transgresses this 
ruie (d). 

If a motion is raado (hiring the course of any debate for the 
afljournment of the House, or of the debate which is in progress, or 
if, when the House is in committee, a motion is made that the 
(Jhairman do report progress or do leave the cliair, the debate must 
be strictly confined to the particular matter to whicli it relates (e). 

1231. A member is not allowed to speak niion the same (juestion 
more than once in tlie same d('l»a((' (/), unless he has moved a sub- 
stantive motion, \vljen lie is entitled to a right of rejdy (ff). A 
member who lias already taken part in a debate, by leave of the 
House, may speuik a second tinui on the same question, if he wislics to 
explain some lunicrial point in his first sjieoch which has been mis- 
understood, or desires to make a personal explanation. 

1232. In the Ht)usG of Commons strict rules are laid down for the 
maintenance of order in debate, to a bn^ac^i of any of which it is 
permissible for a nieml^er to call the attention of the Hpc'aker or 
the Cliairman, as the case may be (/O, whose duty it is to call 
the offending member or members to oixhw. 

A brc'ach of order is committed l)y any member (1) who men- 
tions disrespectfully the name of the Sovereign, or who easts a 
relloction upon tlie conduct of the Sovereign or of certain high 

(d) Staudiug Orders of tlio IIiiilco of Commons (Puldic Eujbiness), 1911, 
No. 19. This <n’dt'r empowers tlic Sj)eakor or tlio (L’liairman, us tho ease may be, 
after calling tho attention of tlio House or of tho committee to tho conduct of a 
member who persists in inolevanco (u* in tedious repetition, to direct such 
member to discontiiiuo his speech. Tho same power is given to tlie ch.iinnen 
of the standing committees by i/nJ,, No. 47 (o) ; compare May, Parliamentary 
Practice, JUh ed., pp. dl4--;ilG. In spite of tho riilo against irrelovanoy, u 
member may rise at any time during tho course of a debate to apeak on a 
point of order or a matter of pi ivilcgo which Middonly arises. Bythoindul- 
genco of the House a member is also allowed, before the commoiuiomeut of 
public buflincBS, to make a personal explanation. In such a case, as thero is no 
question boforo tho House, no debato should bo allowctl to ariso; s (‘0 

p. dm. 

(e) Standing Oiders of tho IIoiLse of Commons (Public IJusinces), 1911, 
No. 22. A meml’or who moves or seconds a motion of this kind may not 
move or second a Mimlar motion during the same debate (ihd.). 

(/) This rule does ni^t ajiply when the House is in committee (see pp. 710 
ft stq.j 751 ft seq , j> 05 t)j noi does it apply, on the report stage of a Pill which 
has been referred to a standing conuiiittoo (see p. 717, post), in tlie case of tho 
member who is in charge of such Pill ; or iu tho case of any member who moves 
a now clause or amendment to sucli Pill in respect of such iieif clause or 
amendment; see Standing Orders of tho House of Gommon8^( Public Busiuessj, 
1911, No. 4G (d) ; see also note (p), p. 710, post, 

{g) If, when au order of the day is read, the member who is responsible for 
the matter in question merely raises his hat when ho makes tho motion, he is 
entitled to address tho House later iu tho debate, and the same rule applies in 
tho case of a member who seconds a substantive motion in this formal way; 
see May, Parliamentary Practice, 11th ed., pp. 321, 322. 

(/0*Any oidinary breach of order is ropressod immediately by the Speaker or 
the Chairman without tho intervention of any other member. When a mombcL' 
draws the attention of tho Speaker, or of the Chniiman, if the House is in 
committee, to a breach of order, he must do so at the time when the offence is 
committed, and must contiiie himself in his remarks to pointing out the breach 
o£ order which has occurred. 
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officials (i), or wlio gives iilterance to treasonable or seditiouR 
words, or who introduces tbe name of the Sovereign to inflnencii 
debate ; (2) who brings a jjersonal cliiirgc against anotlicr incmlx'r, 
or who refers to another member l)y name; (3) wlio expresses an 
opinion with rc'gard to an.v matter with regard to which a decision 
is still ])(!nding in the courts; (4) wlio r(‘lovs in an otfensive 
manner to the proceedings of eitlier House of Tarliainent ; (5) who 
uses liis right of addressing the House merely for tlie pui'pose of 
obstruciiiig its ])usiness ; or (6) wlio attempis to speak on any 
question whicli lias l)ocn fully put eitlier liy tlie Spe^aker or the 
(;]]airman, as the case may be. It is also out of order for any 
menibor to refer to any debate in the House', of Lords, or to any 
deliate wliich lias taken place in the House its(*1f during the 
same session; and it is not pormihsildo for a nieuilicr to east any 
reflection upon a decision already arrived at by the House, unless a 
motion has been made to re'^ciiul sncli decision. 

1233. In addition to these rules ( y), whicli must be observed by 
any member vho lakes part in a d'ihale, lliero ai*e covl.ain rules of 
etiquette and behaviour which regalaie the conduct of nieinhejs 
whilst a debate is proceeding, and ivhicli an? iuiorpn led and })ut in 
force when necessary by the Spoalior or the (')iairinaii, as the case, 
may be (/*). 

A member must keep his seat and not walk about the House 
Vr’hilst a debate is proceeding (/). He must not interrupt in 
a disorderly manner anotlicr mornlier who is addressing the 
House (?a), nor may he read a newspaper or lioolv whilst a debate 
is proceeding. 

tho Viceroy of India, the Lord Lienfcnant of li eland, iho Speaker, 
or the (Jhainiiaii of "Ways and Mean.*^. It is alw) out fd older to allude in di.^- 
rospectful terms to tlio »Sovoreigii of a friendly (State. The conduet of the 
(Sovereifrn himself, and of any ollieial whose (■.oiiduet may not he di'<cnss('d 
Otherwise, may be hrought to the notice of the Jlouso l>y means of a auhstnntivc 
motion, which can ho dealt with by amendment or l»y a distinct vote of the 
lioiJ&c ; see May, rarliamentary Practice, Hth 0 (l.,pp. 12T7, 1178. 

(y) Sec p. GTii, onif, and the text, supm. 

():) See May, Parliaraontary Practice, 1 1th od., pp. 345. Thus, a monihev 
must enter and leave tho Hon.'.e uneovorod, and should bow to the chair when 
lie goes to or leaves Ins scat. A member is not. ])ennitted to cross between tlj«5 
chair and another member who is speaking, nor rnsiy la’ cross tho House betwecMi 
the table and the chair, or between the chair and the mace when the Serjeant- 
at- Arms removes it from the table. 

(/) See Orders of the House upon this subject, 10th February, 1608-9, and 
16th Fehi^iary, 1720-1 ; Jouinnb? of tho House of Commons, 1698-9, Yol 
XIL, p. 496; l'J20-l, Vol, XJX., p. 425, The nile i.s not strictly enforced 
at the present time ; hut the S]>eakor may order members who are standing at 
the bar to take ihoir places, and, if they disobey, may instruct iho Scrjcant-al- 
Arms to clear tho gangway, 

(m) It i*! loft to the »Si)oakcror to the Chairman, as the case may bo, to deckle 
when any interTiiption comes within this rule. Py a resolution of the House 
of the 5th May, 1641, the Sju'siker is instructed to jircscnt to tho llou.se the 
namo of any innmber who wdu.sjMws or stirs oixt of his place to the diHtutbance 
of the House whilst any message or business of importance is being discussed 
(Journals of the House of Commons, 1611, Vol. IL, p. 135). At the jire.sont 
time the Speaker or the Cliairman, as the case may be, calls the Hjouso or tho 
committee to oidor whenever the conversation is loud enough to disturb the 
debate. • 
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1234 . Whenever any mouiLor is guilty of gross disorder, the Sect. 4. 

Speaker or the Chairman, as the case may be, is em])owerccl to order Main- 
hiin to withdraw immediately from the House for tlie remainder of tenance of 
the sitting («). ^ Order and 

If, upon any occasion, ihv. Speaker, or the Cluiinnan, if the 
House is in committee, cojisiders that his pow'er to order a member 
to withdraw is ijiadof{uato, lio may mime the member who has dis- Witiuirjiwal 
regarded his authority or wlio lias aljused ihc rules of the House. 

In such a case, if the ellence lias been committed in the House 
itself, a motion is made, usually by tho leader of the House, for the 
oflending member to bo suspended from tlio s^u'viee of the House, 
upon which the ypeakcr jmls tlio question forihwilli, as no amend- 
ment, adjouriimoiit or debate of a motion of Ih s kind is allowed. 

If the oftence baa lu'CJi commilted whilst tlie House is in coniniitteu 
of tho whole House, the Cluiirmaii immediately suspends tho pro- 
ceedings of the coiinuittee, Ibe Speaker returns to llu; chair, and 
tli(! Cliairnian reports the circiuiistaiico to him. A motion is then 
made similar to that already described (o). 

1235 . If a grace disorder anses, the Speaker may adjourn Hie Adionmmeufc 
House without (piostion put or-suspeiid any sitting for a time to be 

named by him (p). disonlcr. ‘ 

SiiiOT. Ij.—JiinsilicltoH of the IIokhc. 

1236 . Although the House of Commons together with the Honso Limits to its 
of Lords forms tho Jligli Court of rarliament, it is not strictly 
spijaking a judicial body, and its jurisiliction, except in resiiect of 

lli(5 authority which it exercises over its own members and its own 
composition, and tho powers wliicli it possesses to punish persons 
for committing any breaeli of the privileges of the House or of any 


(«) Staiuhi^^ Oru'.'is of tho JJ-mhC of Cominoim (Public Ijiisine&s), 1911, 
No. 20. In MU'h I’uwi! the Sorjeniit-nt-Arms la diroftodto carryout .siicli ordors 
:is may 1)0 t^ivoii to liini fioiii tho chair. A ineinbor who locoives an ord^r 
of this kind to withdiaw tnaii tlm lueciiicts of tlio llouso must coiitiinic to 
.‘Cl VO upon any ]u’ivato ihll cimimittoo ol winch lie happens at the time to bo ti 
moinhcr. As to tho power of the llouso to expel nicinhoi'3, see ]). 7S7, post. 

(o) Standin^^ Orders of the llouso of Commons (Public Ihrsnioss), 1911, 
No. 18. {Suspension under this order used fonnerly to coiitiniio m force for oiu^ 
week for tho lirst ofl’onco, for a fortnight for the i < cond, and for one mouth for 
tho thiul or any suhsequout oil'ence. On tho lUth Pelu’uary, 1 902, the standing 
order upon this buh](‘ct was uinciided and tho wokO dciimiig th® difforoiit 
jieriods of Mi.spenMx)ii w’oio left out without any otlKU’.-' being inserted. As a 
result of this aiiioiidment, tliercl'oie, tho period of suspoiisioA now extends to 
the end of the session oi‘ until the order of tho lloU'^e b\ wliicli it is enforced 
is rescinded. A mumher w lio i.s su'^pended must immediately If^ave tho precincts 
of tho House, and, if he retuscs to dt) so, tho Speaker may call the attention of 
the Ilouiso to his refiwil, amt he may thou be forcibly ejected. The standing 
order provides that a nuMubor wlio is thus ejected i.s .suspended from tho 
.service of tho rioiiso lor the remainder of tho session without further question 
nut. A niemhcr after being .suspended must conliimo to servo on any private 
liill oommittiM) to w^hicli h(* lias been appointed at the time of his suspension. 
If several mombers have jointly disregarded the authority of the cham, they 
may bo named togothm-, hut (dherwi-so not more than ono niomber may be 
iiamod at the same limo (ihfl.). 

Jbid.,'No, 
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of its members is of a legislative character and is practically 
confined to the share that the House takes in passing Bills in which 
Parliament is exercising judicial or jwasi- judicial functions (r). . 

Sect. 6. — Committees. 

Rni-SECT. 1 . — (11 asitifi c a i ion . 

1237 . The conimitWes of the House, other than committees of the 
whole House and committees appointed to i)ropar0 reasons for dis- 
agreeing with the Lords’ amendments to Bills (s), may be divided 
into three main classes, which differ in respect of the method in 
which they are apjioinied and nominated, namely: — Standing 
committees on public Bills, select commitioes, and committees 
on private Bills and provisional order confirmation Bills (/). 

Sub-Sect. 2 . — Standing Commiffecs. 

1238 . The appointment, constitution, and functions of standing 
committees are dealt ^\ith elsewhere (a). 

Sub-Sect. S.-Seted (hmmtttccs, 

(i.) ScJfd (\wvnittn’S on Puhlic Matirra or Pnhlic Ihlls. 

1239 . A select cominiU(Hi(r) may ))e appointed either to inquire 
into and report u))oii any subject with regard to which the House 
lequires iiilorjiiation (?r), or to consider a puldic Bill (a). 

1240 * The n\iiul)er of members of a select comniiltee varies, but, 
as a general rule, not more tlian iilteen meml)ers are nominated to 
serve upon any such committee, of wlioin live, or in some cases 
three, form a quorum (/»). 


( 7 ) The j unV diction of the llou.so of Coinnioiib over 11u>sc luiittors is dealt 
V'ith amongst the iirivilo^oy of the Koumo ; see j>p. 787 ct arff., pod. 

(r) E.q.f Bills of Attainder or Bills of l^aius and Boiialtios, and l)i\orco Bills; 
see ]>p 727, 701, 762, pod ; bd* al<o title Coukts, Vol. IX., p. 2 d. 

(.s) See ji. 721 , post. 

(0 Seo pp- 711, 712, 7M, 7lo, 7 ol,p 0 iiL and tlio text, tnjia, 

{n) See pp. 711, 712, pod. 

(v) Select commit tee^ of the Ilonso of Commons arc iifiually a])])ointe(I and 
iiominateil by the House, but (•( itaia of these committees are alinobt invariably 
nominated pai’tly by tlio IToii^e find partly by the committee of eclcctioii, and 
certain others which sit Be.^sioiiully arc ai>pointed under sf auding orders. 

t?e) A niombor who intends to iiui\e lor the appointment of a select com- 
mittee, one day before the iiomumtion of such committee, must phico on tho 
notices tho uamosiof the memb(‘j‘,s Avho it is proposed bhould servo on tho i‘.om- 
mitteo ; see Standing Ordois of llie House of Commons (rublic Business), lUll, 
No. 67. ^ 

^ft) When a scdect coiumittof* appointed to impure into any mutter, llu' 
scopo of its inquiry ia (lciiu(*d m tho order of lel'eienco given to it by the 
House. If a Bill ib refon ed to a select committee, the Bill itself is the order of 
lofereiicc, and Iho committee must repoit it with or without ameudment^o tin- 
House. Tho liou.se can extend tho scope of the inquiry of a select eominitteo 
either by means of uu instruction or by committing an additionnl Bill to iUe 
committee. 

(?>) Standing Orders of the J lou>'e of Commons (Public Bubiuess), 191 J , No. 5.> 
If no quorum is fixed by Ihr* order of reference ajipointing tho coinmittoe, aft 
the inembei's of the committee must attend its sittings, if the quorum of a 
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1241. A selcPt coinmitleo chooses ils own chaii-inai) (c), and 
almost invariably is given jiowor by the Honsci to send for persons, 
papers and records— a power which enables it to summon and 
Examine witnesses id). Counsel may only be heard before a select 
committee by order of llio House, made either originally by the 
House itself or as the result of a special report miido by the 
committee to the House. 

1242. All sfilect coinmiLteos and other comiuiUces of the House, 
with the exception of standinj^ committees, may continue to sit 
whilst the House itself is sitting, except during tho time while th('- 
House is at prayers, and they may also sit during an adjournment 
of the House but no conimith^e may sit without leave on any 
(lay over Mliich tho Hoii.sc lias adjourned. 

1243. A select commitieo may always forliid the presence of 
strangers at its sittings, ))ut, as a rule, strangers are admitted whilst 
evidence is luring taken (/). 

1244. As soon as the hearing of evidence is concluded, the com- 
mittee meets to consider its rc])ort, or to go Uiruiigli tlie provisions 
of the Bill, as tho case may be ((/}. It is open to any of its moTuhers 
10 prepare a draft report, and every such draft report is brought up 
by its author and read a first time. A motion is then made pro- 
posing that one of the reports, usually tliat which has been submitted 
by the chairman, he rend a second linio. As soon as the committee 
has decided, if noeessiiry liy means of a division, wBich draft report 


conunittoo has bfien tlio House, tbe chainrian must suapeiid the sitting 

of the committoo until tlie ncccssiirv’- quorum ik present; sf*e IStautHng Oidcrs 
of the House of Commons (rubhc Business), 1911, No. 02. 

((^) Tlio cliuiiinrin of a sidoct committee only votes when there is an equality 
of voieCH in tho comiiuttoe. .A niomber of a select committf'e is not entitled to 
vfite in any division iii tlie cominittf'c, unless he is present whtjii the (luostion is 
])ut. A record of tho attciulanco of inomhers and of all divisions which tiito 
})luce in a committee must bo kept in tho minutes of its pioccedings ; seo 
{Standing Orders of the House of Commons (Bublic Business), 1911, Nos. 60, 01, 
(fl) If any witness who has been summoned to appear before a select com- 
mittee refuses to atLeud, tlu* chairman of the coinmitteo rciiwrts tho fact to tho 
House and moves that an (U’dor bo made for his atteiidan<’c. A select com- 
mittee of the House of (Vnuinous has the power to administer the oath to wit- 
nct,ses examined before it (rurliamontary Witnesses Oaths Act, 1871 ({11 & 3.; 
Yict. c. 8{5), s. 1). AVhen a (‘ommitteo decides to exercise this jiower it usually 
passes a resolution, “ That tlio evidence of all witnesses cxainiiied before the 
committee (except those who shall bo exempted by bpccial i ('solution) shall bo 
taken on oath.” 

(e) Standing Orders of thcHouse of rJomraous (Public Business), 1911, No. 64. 
Standing committees are excepted from this rule; see f/m/., No. 47 (1). The 
S(Tjoaiit-at-Aniis is instructed to give notice to commiltot^s from time to time 
when the House is going to prayers ; see Ml., No. 64, and note (/), p. 673, ante, 
(/) Any member of a select c.ommitteo hjis tlie right to require the room to 
bo cleared at any time if he (h'^^irr's to take the opinion of the committeo upon 
any matter. 

((/) Tho jirocoduro with U'gaid to tho consideration of a Bill in a Rolect 
comsaittee is practically tlio same as tliat adoi)tcd lu committee of tho whole 
House ; s**e pp. 666 ef scq., ante* mid pp. 710, 713, ]mt. Iii dealing with money 
clauses a select committee is bound by the same mles as a standing committee ; 
see p. 712, post. A select coinmitteo may alter tho title of a Bill which has been 
referred to it, but, if it d(H‘s so, it must report the fact to the House. Acting 
^upon an instruction from the House, it is permissible for a select committee to 
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Sect. 6. it ■nill tiiko as tho basis of its ro])ort, this draft report is read ii 
Committees socotkI tiuio and taken into fimsidcration paragraph hy paragrajih (h). 

Upon the conclusion of tho considerjitioii of a draft rei)ort tlic 
cliairman puts tlie (pu'stion, “That this report [oi’ this re}K)rt 
amended] be tlie rejwrt of tlie committee to tlie House ? ” (i). In the 
case of a Bill, as soon as the measure has l)(‘en agreed to by the 
committee, the chairman puts the question, “ That I do report this 
Bill as amended for without amendmentj to the House? ” 

1245. Afl('r it has lu'on rr ad a second lime, a hybrid Bill {k) is 
j’l.ft'rrcd io a select coiinniileo, the nieralicrs oi' whicli are nominated, 
as a iCioneral rnle, ])nitly hy the ITouso and ])artly l)y tlie committeo 
stdection. The ])roccedings in a soleci connnii.tee on a hybrid 
J^ill are the same as in a committee on a ])iivaU‘ Bill (Z), except that, 
as the corauiitice is a select committee, the standing orders whicli 
ap])ly definitely to committees on private Jhlls are not applic,ablc (vi), 

(li.) Sdeci Committees relaiimj to PnUk Mutters appuuiicd Sessiomdhi or hj 

^ir.hdvK} Onfer. 

Public 1246. In compliance with a standing order of tlie House («), tlie 

Accounig Public Accounts Committee is appointed annually for tJie (^xamina- 
Committee, accouiits showing the a])propriation of the sums granted 

by Parliament to meet the puldic ex])enditare (o). It consists of 
iffteen members, nominated by the House at tlie ))eginning of every 
session (;i), of whom five term a qnonnn. 

The commit. tee examines tlie accounts for the financial year 
ending on the Blst March in the previous y(‘ar, inqu iix-s into the causes 
which liave led any department to exceed the money granted to it 
by Parliament and into the apjilication of savings on grants made 
to tho Admiralty and War Office (g^). Its meetings are attended by 
the Comptroller and x\iiditor-General and a representative of tln> 
Treasury, who assist it during the taking of evidence. It is not the 
jiractice of tlie committee to admit the public to its sittings. 

two or iiioro J^ills which hjivo heoii lefonx-il tu ils coiisidorulion, aiid, 
A^ith tlie leave of tho House, il may divide a single Bill into two or more Bills. 

(//) Amendments may be made any pai’agrjph, and new paragrajihs iii.iy 
bo fiddod. 

(j) Any select committee having jiuwer to send fc>r persons, papers and 
records, may present its opinion ond ol>sorvations and nKo the cvidoiico which 
has been given before it to the House without pievioiisiy obtaining the leave of 
tho House. A Cfnnmittoo of tins kind may also make a special report to tlie 
House with regard to any inuttei< which it tliiiiks iit to bring to tho notice of 
tho House f see Standing Ordors of tlio House of Commons (Public Business), 
11)11, Ko. G3. ]f ^ select conunittf’c <in a Bill is of opinion that tho measure 
should not be allowed to ])roc.oed, it reports it to the House without amendment, 
and abo makes a special repoit to the House, stating tho reasons against 
piNicecding fuither with the Bill. 

(/i-) See p. 703, pmL 

{/) See j)p. 7f)3 et nfy., post, 

(wi) Nainoly, Standing Orders of 1 ho House of Commons (Private BaKine'!'')t 
1911, Nos. 115 ‘ 124, 12U. , • 

(n) Standing Ciders of tho llou.'^o of Commons (Public Ibisinews), 1911, No. 75. 

(o) See Journals of the House of (^mmouH, 1910, Yol. CJjXV., p. 36. 

(p) When the committee wms hrst appointed, in 1862, it consisted of nine 
men oers, but from time to time its number has been iin Teased, 

ig) See note (e), p. 770, post. . 
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The cominilteo makes reports to the Ifr)iiso from tiine to time 
during the session. 

, 1247. To the Public Petitions Committoo, wliieh is appointed by 
ail order of the House at the ))(‘ginniiig of every session, are nderred 
all petitions presented to the House which do not i cdate to private 
Hills (r). The function of the coiomittee is to classify and prepare 
abstracts of all sucli petitions, and to convey to the Ilouso all 
requisite information respi'.eting their contents («). 

The committee usually consists of fourteen mem)>ers, of whom 
three form a quorum. 

1248. The Kitchen and Pefreslimoiit Eooms Committee is 
appointed by tlu'. Ihuise at tli i heginning ot ev(*Tv session to control 
llie arrangements tor tlu^ kilelien and rofn^shment rooms in tlio 
department of the Serjciant-at-Arms, and consists of seveuuHUi 
memhors, of whom three form a quorum. It a])]>oiuts s('veral suh- 
cominittees to transact the iiocessary f\(‘cuiiv(i work, and me.ets 
once a week thnnighoiit the session U) coulirm the pmc^eflings o[ 
these sub-committees. At the end of ilui session the conmntU'G 
issues a vstatoment of its accounts and a lialancc slu'et, which it 
reports to tlio House (a). 

(iii.) ScM CmmliUra apj^oiiiial under Sfandouj 0?'dfr8 to deal irifh Matters 
iflatinq to Private llnsiue'^s. 

1249. The Select Committee on Standing Orders, the Committee 
of Selection, and the General Committee on Tiailway and Canal 
Bills have certain duties to perform with regard to private and i)ro- 
visional order conlirmation Bills, which are descnl)ed els(Jwhore(^). 

(iv.) Hthrf (Committee mi Oornmom, 

1250. The Select Committee on Coinmons is appointed, by an 
order of the House at tlio beghining of every session, to consider 
and rejiGrt to the House with I'ogard to every report made by the 
Board of Agriculture and Fisheries under the Commons Act, 1876 (c), 
certifying the expediency of any provisional order for tlio iiiclosure 
or regulation of a common, before a Bill for its confirmation by 
Parliament is brought into the blouse. 

The committee consists of seven members, partly nominated by 
the House and partly by the Committee of Selection, of whom five 
form a quorum (d). 

(r) IStandiuf^ Orders of tlio House of Commons (Ikikho Jfusiness), 1911, 
No. 79. Tho meinbors of tho committoo are nominated by tho IloiAe. For the 
metliod in which public i)etitioiis aro presented to the Ilouso of I'oiiinions, 
see pp. 675, 676, ante. As to petitions in opposition to* private Hills, see 
pp. 747 et seq , post. 

(rt') See scissional order of apinjintmont of tho committee, Journals of the 
House of Commons, 1910, Yol. (HjXY., ]>, 92. All public petitions (unless thoy 
aro informal, when thi‘y are ro tinned to the members who have presented them) 
are entered in tho Votes and ]*i oce«dings ; soo p. 607, nnte.^ The committee 
may* authorise the printing of, any ])etition if it considers it advisable, and 
issues a report containing a list of all other petitions with the number of 
signatures attached thereto. 

(a) iSee Journals of the Ilouso of Commons, 1910, Vd. CLXV., pp. 46, 310. 

(b) See pp. 743, 751, post 
^ ic) 39 & 40 Viet. c. 50. 

(d) See Journals of the Ilonse of Oommons, 1910, Vol. CLXV. p. 110 and 
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(v.) ComwUee$ on Private Itillfi and ViQvwomil Order Confirmation JUIh, 

1251. An ordinary privaio Bill introduced on petition, if it is 
considered expedient for any reason, may be referred like a hybrid 
Bill to a select committee, nominated partly by the House and partly 
by the Committee of Stdection, instead of to an ordinary private Bill 
committee (<j). Theiu’ocodure in a committee of this kind is practically 
the same as iji a private Bill committee (/), but the quorum of the 
committee is lixed by the House, and the chairman, who may only 
vote wJien tlu'.re is an equality of voices, is chosen by the committee 
itsi'If (f/'i. The committee is ^iven power to send for persons, papers 
and records, and may, tlu^refore, make a special report to the Honso 
without ol)taininfj[ leave to do so. 

1252. The appointment, constitution, and functions of the 
Select CoiiimitU'e on Divorce Bills and the Local Legislation 
Committee are dealt with elsewhere (//). 

(\i ) {^niimdtet^ of Privileges, 

1253. Tliis committee is appointed by an order of the House at 
the beginning of every session (0. Since 1904, it has l)oen usual to 
nominate seven niemiiers, of whom live form a quorum, to serve on 


fice (^OMMJXS AND PtlOTITS OF (k)MMON, Vol. TV., p. 617. Objectors to 
any fachciQC contauicd in an order may present petiiions to the House, which 
lU'e referred to the coinnntloe (see. Journals of the House of (\)ininons, 

Vol. OX^XIV., p, KiJ). The committee also requires the Hoard of Agricultuie 
and Pialierios to publish, in tho locality of the common proj)os(*d to bo dealt 
with, notices of the day fixed by the conimitlo(^ for the consideration of tho 
case, and directing any person who objects to thr> solu'me to hcikI a statomoiit 
to the committee setting forth his objections. When the case is hoard the Jioaid 
of Agiicjultiiro and Pisheiios calls witnesses in siqijiort of its pro]K)sals, and 
opponents are also heard. Tho committee has no ])ower to hear counsel. On 
the conclusion of the evidence, the (‘omuiitteo procet'ds to consider its decision, 
and reports u])on (»uch Hchoiuo which has been submitted to it, either rocom- 
mendmg that the order ought to he coiitirmcd witli or without modifications, oi 
that it ought not to bo conliimod. If tho committeo recommends that an ordtjr 
should be modified, it is referred to the Hoard of Agnoulturo and Fisheries, to be 
modified in accordanoo with the recommendations of the committoo. An order 
which is so modified must again be submitted to tho consideration of the com- 
mittee ; see First and Third lleports from the Select Committee on Commons, 
1911, House of Commons Papers (128), (222). 

(c) Tho Belfast Corporation Hill, 1896 ; tho Fishguard and Rosslare etc. Bill, 
1899; the London County Council (Electric Supply) Bills, 1906 and 1907, aro 
examples of Hills which were refeired to specially constituted committees of this 
kind. • 

(/) See up. 751 et 

(7) Memoers wh8 serve on th<\sc committees are not bound to attend every 
sitting, nor to sign the declurutions as prescribed by Standing Orders of tho 
House of Commons (Private Business), 1911, No. 117. Such committoos niuy 
also adjourn over a day on whn h the House sits without making the report 
prescribed by Standing Orders of tho House of Oommfins (Private Business), 
No. 126. Tlie evidence heard by these committees w usually printed by tho 
promoters as in the case of an ordinary privt^^e Bill committee (see note (f), 
p. 764, ^i), but occasionally the House has made a special order with reprd to 
the printing of evidence; see Journals of tho House of Commons, Vol. ClXII.. 
j). 162. Private Bills which have been considered by a specially constituted 
committee are exempted from the committee stage in the House itself. 

Oi) See pp. 762, 762, poet 

(t) See Jcurniils of the House of Commons, 1910, Vol. OLXV., p. 6. 
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the committee. The committee is given power to send for persons, 
papers and records (j). 

• SuB-Siscrr. 4 . — Commiiiets on VrivdLt Bills und Frovisioml Order 

Confinnatiim Bills. 

1254. The appointment, constitution, and functions of com- 
mittees on private Bills and provisional order confirmation Bills 
a])pointed under the standing order relating to private business are 
dealt with elsewhere (A). 


Part IV. — Meeting, Adjournment, Proroga- 

tion and Dissolution of Parliament. 

Skct. 1.- 

Sul-Sect. 1 . — Issue and Ildar n of irriis. 

1265. A now Parliament can bo called together for the transaction 
of business only by the Crown (/). It is sumnmned by moans ot the 
lung’s writ, issued by the direction of the Lord Chancellor from 
the office of the Clerk of the Crown in Chancery (m) with the advice 
of the Privy Council and in pnrsuaiicc of a Boyal proclamation. 

A peiiod of not loss than thirty-live days must elapso between 
the date of the proclamation summoning a now Parliament and the 
date fixed for its assembling (n). 

{)) It has boon ilie praotice of the Iloiiae from an early date to appoint a 
Committee of Privileges. In former times the committee used to consist of 
all “ the knights for shires, gentlemen of the long robe and merchants in tho 
House ” ; see Journals of the House of Commons, 1837, Vol. XCIl., p. Ki. This 
committeo did not meet between 1(S47 and 1909, but the House occasionally 
aj»pointod select committees to deal with particular matters of privilege as they 
i>ccurred, e.ff., a committee was appointed to inquire into a petition containing a 
libel on a member in 1857 (soo Journals of the House of Commons, 1856, 
Vol. CXlll., pp. 08, 77); and a committee was appointed to inquire into the 
commitment of a mombor in 1874 (see Journals of the House of Commons, 
1874, Vol. CXXIX., pp. 28, 61, 71). In 1909 the Committee of Privileges 
itself was ordered by the House to inquire into an alleged intervention by the 
Duke’ of Norfolk in an election in the High Peak (livision of Derbyshire. 
For the report from the committee on this occasion, see House of Commons 
Paper, 1909 (281). For tho privileges of the House of Commons in general, 
see pp. 777, 787 seq.^ • 

(k) See pp. 751 tt seq., post ^ 

\l) See title Constitutional Law, Vol. Vi., p. 389. l'"or the reasons which 
make the annual meeting of Parliament necessary, see ihid.^ pp. 383, 419; 
see also pp. 768, 770, post 

(m) As to this ofiBcial, reo f itle Constitutional Law, Vol. VII., p. 12. 

(n) Meeting of Parliament Act, 1852 (15 & 16 Vict. c. 23). During % 
reco»s, the Crown, acting upon the advice of the Privy Council, by Hoyal pro- 
clanfation has power to prorogue Parliament from the day to which it shall then 
stand summoned or prorogued to any further day being not less than fourteen 
days from tho date thereof (Prorogation Act, 1867 (3(» & 31 Vict. o. 81), s 1). 
The Cpwn may also isauo a proclamation summoning Parliament to meet for 
the dispatch of business on a date earlier than that on which it had been 

•originally Bummoned (Meeting of Parliament Act, 1797 (37 Geo. 3, c. 127}c 
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1256 . At the besimiing of (‘acli new Pjivliauient, a writ of summons, 
on which is stated the day and place of meeting of Parliament (o), 
is issued from the office oi the Clerk of the Crown in Clianeery l>y 
ihe direction of the Lord (hiancellor to every poor of the United* 
Kingdom who lias proved his I’ight to liis peerage, to f^adi ropre- 
Bontative peer of Ireland ( vK to oacli lord spiritnal who is entitled le 
sit in the House of Lords ( 7 ), and to each of llio fou:; Lords oi 
Appeal in Ordinary (r). 

1257. AWils ior I lie election of the imanlters of tlic House of 
Coniniojis an^ st'ni to the roi.iirning oflieers in eadi constituency 
flireeting tiu‘ election of a memlier or members, as the case may ho, 
to serv(i for that constituency in J'arliament. In Croat Jlritain, the 
writs ar(‘ sent out by flie Ck‘rk of tbi* Crown in (Jiiancery ; in Ireland, 
by tlio Clerk of tlie Ciown and llunaiier (,vj- 

Suii-SEcr. *2,—Oiith 0 / Alhtjuvbc. 

1258. Tlio members of liotli Houses of Parliament must make 
and subscvi]>e the oath of allegiance, or malu^ a soloinn aiiirmaiion 
(U declaration in lieu thereof, bolore they aie enlitled to take their 
seats. 

The form of odli or aftirniaiieii, wliieli must be .■solemnly and 
puldicly nuide l)y moml>ers in their n>]KH*tive Hous{m( 0 . in lixed by 
statute (//), and any lord temporal or ioid spiritual who votes l)y 

jvs umHfKii’d l»yllio of Puiliaiiient Act, ISTO & ol \ K“t- c. SI) ); and 

SCO ]). (lai), fmt 

((d yiDfc the reigD of (Uiarh s 11. , VarliaiDciil always mot alAVohtniinslsr 

but there is no constitutional objoctiou to l^iihnnient being siimiiioiicd by the 
►Sovereign to meet iu any oilier i)Lu e. 

(^j) As to such ])Oors, p. (>20, ante. AVrily aro not font to the ropi’e- 
eontalive peois ui Seotlimd. 

(q) As to iho lords .spinlua], st‘e pp. Oil) it atii*, 

(r) As to the Ijoids of ApjHvJ in Ordm.-iry, see pj) 028, 01:J, anir, Tlio 
judges of the ►Supremo Court receive rils of suumious to l\iiliament; sco 
]). 017, a'jite. Soo also Uejioit from tlu- Joint (’onniidtec on thii I'vcst'iw'o cj 
ibo So\cru*gn in JW'haimuil, lOUl, p. mi ; House (d Commons Tajier (212). 

(s) As to iho form of writ, si*(! Itillot Act, 1S72 (05 it 00 \Tot. c. 00), 
►Sched. II. ; and seo title Mjj.oi loxs, Yol. XI f., p. 258. As to the dutios of 
returning oificors witb Kigard to ret ui ns, see dm/ , jip 201- OoO. AYhon a 
member isclH-LOf] at a bye-olMion, theChoh of theCroAoi semis a cerliOcato of 
liis election to th ft Public Bill (blire in tho lloii-’o of Commons, and lhGnc>v 
moinbor, befo»o be can take his seal, mu'^t obtain a eoHitieato at that otlice 
.staling Ibat the ccrliliculo from tJjo Ciown * )IIi'‘e has been duly received. 

H) Parlmnmntaiy Oaths Ae-t, l«t ;0 (‘ill & 00 Viet. c. If)), 8 . 3 . 

yi) The hiKlowiiig is the preni'Tjb»‘d fonu <ii' oath : “ 1. , do swear that I 

will be faithiul and boar true ullegiama* to ilis Map'stv King George, his lions 
and successors, according to law! So Jiolp nu' God” (Promissoiy Oaths AO, 
181)8 (3J ^ 32 Vict. c. 72), ss. 1, 8). The (^atli may al-o bo taken in the maimer 
j)res(‘ril)od by tlio Oaths Act, IflOt) (f) Ed\y. 7, c. 3t)). r. 2 (1); or iu the manner 
in which an oath is usually administojod iu Scotland (Oatlis Act, 1888 (51 & 52 
\Jiet. c. IG), s Any po*-**' memlier of the liouso of Commons who 
olijoets to talxoiir jju oitiier bci-aiHO ho lias no udigioiis belief, or 

bocauaft taking :m o-itli is coutrary to liis religious bolud, is p(*rmittoi to 
make the following atlirmalion, naimdy: “ 1 , - — , do solomuly, sincerely, 

' f hfit i will 1)0 faithful and bear true, allegianco to 

Jus Map tv King George, liL heirs and hucccs^ors, according to law” (Callis 
Act. IStiy \ .,o /ji;y P'or a histmicnl survey of the Parlia- 

mentary eaiJi, i ci* Ahiy, roxhameatury Practice, lUh od., pp. 151)— 170; and, aa^ 
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himself or liis proxy, or who ^its as a peer daring any debate in the 
House of Lords, and any member who voles or who sits as a 
member in the House of Commons, during any dol)ate after the 
gpeaher has been chosen, willioiil taking the oalli or making such 
affirmation, is lialde to a lino of .1*500 for each ojience (?’). 

SUjri'iSEciT. 3,—l7ifroilHdion of I^cem. 

1259. A peer who succeeds to his peerage by descent, and is of 
age, has the right, as soon as bo has proved his title and received 
liia writ of summojis ia), to come to the Ifouse of Lords and take 
liis seat witliout any formal introduction (/>). 

A representative! peer of Scotland (r) or of Ireland 01) is not intro- 
duced, hut takes liis seat in the same way as an liereditary prair 
of the United Kingdom, as soon as his election has heon notiiied to 
the J louse (c). 

1260. A newly-created peer, or the successor of a iiowly-crealed 
peer wlio never look his seat, or a peer who has riucceeded to his 
peerage under a special limitation (/ ), must be introduced (jf) with 


to adiniiii.storiu^ tlio oath to a i)crs()n of no reh\i;ious lu'linf, see title Ooxstitu- 
TiuXAL Law, Vol, VJ , p. ai;j. Aa to oaths ^eiierallj^, aeo htio Kvji>i!:x( n, 
Vol Xlll., i)p. 590 d AVf/. 

(y) rarliainoutaiy Oaths Art, ISilO (20 & SO Vui, c. 10), s. 5. Tho 3 ) 0 (‘uuiary 
penalty can bo auod for onlv by tho C’rowii {Uradlaiujli y, i'hvke (1883), 5*2 
L. J. (o. K.) 505, IL L.). Ill addition to tho poouniaiy ]>pualty, the seat of a 
nionihor of the House of Gominoiis who tnii)Sij;ies>o.’^ 1111*^ lulo m vacated as if lio 
wen* dead (rarliainciilary i laths Act, 18GG (2ti iV. 30 YL*t. r 1!)), s. 5). Tho penal 
e-octiona of tho Parliiimeiitai’y Oaths A(!t, 1800 (29 & 30 Vh‘1. r. 19), wore not 
lopeiiled by tho {Statute Law Rovisioii Act, 1875 (38 iL 39 A i* t. c. 0(1) , seo 
Clarke v. Hmdla'tcjk (1881), 8 (i. U. i). 03, C. A. 

(u) As to what is required before a v,iit can lio issued, see ]>. 023, onft 

(b) Standing Orders of tho House of Lords)’( Public Business), 1902, No. 13. 
Any day on which Iho lloiiso sits, as soon as piJiyors liavo btf n said and before 
public businos.s has begun, the now ))oer may go to the table (»f the House and 
jiresent Ins writ of summons to tli« cleik, ’wlio then aduiiiiistcis the oath to 
lum, after yliich the pe{*r signs tho ndl and shakos hands with the Lord 
(Jhanoollor. As to tho ju'crage, see title J'kekagics AM) J )ii,MJ'iEs. 

(c) A TOjire'^eutativo ])eer of Scotland does not bring await of suinnions to 
the lloiise, but merely takes the oath and signs tho i-dl. As to such jjeers, seo 
J). 025, aafe. 

(d) If a nqirivscutativo peer of Ireland is, subsequent to his election, advanced 

to a highor degree in tlie peorago of Ireland, tho lettei’s patent by which such 
advaneeinent is made iiiiist ho jiroduced and read in the House ; sec Standing 
Orders of tho Jionso of Lords (Public Business), 1902, No. 99. As to such 
peers, sec p. 62(5, anti, • 

(e) The nuiues of the po'T.s elected to repie.sent tho peers of Scotland lU'e 
communicated to the Lord (’hanoellor by the Ijord C-loik Ifegislor of Scotland 
at tho beginning of every new Parliament ; see ]>, (>20, cwif\ Tho same pro- 
cedure is adopted in tho case oi an elcriion tiiking ]>laco during tlie course 
of a Piuliamont. As to nidifying tho eloctioii of an IiLli reprcfieiitativo peer, 
see p. 027, ante, 

Af) standing Ordois of tho llouso of Lords (Public llu-iness), 1902, No. 14. 

Ibid.f No. 15. AVh'*u y. newly-created peer is iiitruducod, ho entms 
the JIouso by the liar. Ho i.s pieo«*divl liy the (h'litlomau Usher of tlio 
Black Hod, tho Lari Marshall tho J^ord Great t'h.iuihorlaiu, and Gaiter 
lung of Arms, or then' deputies, and is snppoitcd by two peers of his 
own degree. The new peer canics his writ of sumiuous, and both 
phe and his supporter, and also the Earl Marslud and the Lord Groat 
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Pakliambnt, 


Sbot.i, certain formalities before he may sit and vote in the House of 

Meeting. Lords and his patent and writ of summons ore entered in full upon 

the Journals of the House (h). 

« 

Introduction 1261. When n. cotinnoner who has been appointed Lord 

of the Lord Chancellor is cn^attnl a pot'r, or when a Lonl (niancollor has been 

ance or. y,(Jvaucod a rank in 2 )eerti^e, the leader of the House announces tlie 

fact in the House (?). The Lord Chancellor then leaves the House 
by the liar and returns wearing bis peer’s rolies and accompanied 
by two sujiporiers and the Ollicers of Stale (k). Tlie ceremony of 
introdiiciioii is the same as that already doscril)ed in tlie case of a 
newly-created peer (/), except that the Lord Chancellor, after 
receiving his jiatent from Garter King of Arms, kneels and lays it 
upon the Throne, and from thence takes it and delivers it vitli his 
writ of Hiimnions to the Heading Clerk. After he has taken the oath 
and signed the roll, the Lord Chancellor is first pku't'd between his 
two sui^porters at the lower end of the bencli on which his rank in tlio 
peerage entitles him to sit. From this position the three pijora 
salute the Throne by rising and uncovering three times. The Lord 

e’hamljoilaiii, wear tlieir peers’ robes. The GfMitlonuiu Usher of tlio Black 
Eod and Grarter Knig of Anns wear thoir otlicial uniforins, and tho 
latter carries tho now peer’s patent of (Teation. After bowing to tho Throne as 
they enter fhe House, tlio lunv peer and hisescoit advance up the House on the 
temporal sub' ]►. OiH, anU) to the woolsack, making a second bow as 
they pass th(‘ table, mid a third when they reaeli the woolsack. Garter King 
of Anns then hands his patent to tho now peer, wlio, knoeliiig on one knee, 
presents it and also his writ of 8UDiTU()n.s to the J^oid Chancellor, who hands 
them to tho Heading Cleik. Tho new ])Ber, with his two supporters, then 
proceeds to tho table of tho Uouso, wlulst the Earl Marshal and tho other 
oflicors station theiuselves luTwoen Gio liist cross bench and the table facing 
the Lord Ghauccllor. Tho Heading Cloik, who has meanwhile rotunied to tho 
table, reads aloud both the jiatont and tho writ of summons, and then 
administers tho oath to tho new peer, who signs tho roll. The procession is 
thou re-formed in the original order and ciosses the House, passing between 
the first cio.ss lioncli and the table. It then tuins and again crosses the House 
between the lowest cross bench and the bar. Tho Earl hlarshal and the other 
ollicers remain standing bj the cross benches whilst Garter King of Arms 
conducts the new peer to the liench u}>on which ho is entitled to sit. Tho new 
poor then takes his seat betwe«‘ii his two supporters, and they all three put on 
their cocked hats and bow lliri'e times to the Lord Ghancellor, rising and 
uncovering (;ach time. The Lord Ghaiiccllor returns their salutations by taking 
off his hut, but he does not liso As soon as this ceromoniouB greeting has 
been exchanged, the procession is unco again re-fonnod and again moves up tho 
House, a proceeding which enables tho new peer as ho passes tho woolsack to 
shake hands with the Loi-d Ghancellor before leaving the House to unrobe. 
Two or m(ft '0 peers of the same degree may bo introduced together. On 
such occasions each patent and writ of summons is read in succession, each 
peer taking the oatn as soon as his own have been i*cad. Whori all tho patents 
and writs of summons have been read, tho now peers are conducted to the 
proper bench, from which they salute the Lord Chancellor eimultanoously ; eoo 
Journals of the House of Lords, 1906, Vol. CXXXVIIl., pp. 18 et seij, 

(k) See note (r), p. 02ij, a/ite. 

ii) Journals of the House of liords, 1898, VoL GXXX., ji. 6; 190G, 
Vol. CXXXVJlL.p. 5. , . 

(k) If the Lord Chancellor has beon created a peer before tho opening of 
the session, ho may perform tho duties of his oifice at tlio opening of Parlia- 
mont, but he is not introduced until after the delivery of the iSpeoch from tho 
Throne (see p. 696, post) and prayers have been said. 

(l) See note (ff), p. 689, ante, * 
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Cliancellor, aecompariied by his supporters, tlion moves and tiikos 
his seat aloue at the upper end of t\w. Earls’ bench, to which 
j)Osition in the House he is eniilled in virtue of his oilici'.. From 
{his position he again salutes the Throne, after which he rises, 
uncovers, and returns to tl)e woolsack. The House then adjourns 
during pleasure to cnahle the Lord Chancellor to unrobe. 

1262. When tlio Prince of Wales is introduced, ho does not kneel 
when he ])resonts his ] ale it to the Lord Chancellor, and, after his 
jiatent and writ of sui muons have been read and he has taken the 
oath and signed the roll, he is conducted to his cliair on the right 
of the Throne. He tluui r(‘C(‘ives the congratulations of the Lord 
Chancellor, after which he retires to unrobe (-/a). A peer of the 
Blood liOyal also 2)]‘es(uits Ijjs paiemt to the Ijord Ciiancellor standing, 
and, after he Ijas taken the oath and sigiu'd the roll, lie takes his 
seat on a chair placed on the loft of the Throne (a). 

1263. The etu’eiiiony ujioii the introduction of a lord sju ritual (u) is 
practically the same as that iijxm the introduction of a lord 
lenijmral, except that as a liishop has iiotlK^on created a iieor lie has 
no patent, and, therefore, only presents hiswTit of summons to the 
Lord Chanccillor. Wluui he lakes his seat in the House of Lords, a 
lord spiritual is supported by two other lords spiritual, and is not 
accompanied liy tlio Earl JIarshal and the other Olticeis of State. 

Sun-Si:cT. 4. — ! ninnJucli<m of MtTiihn's of ihf Hok.sc oj (uvnnon'i. 

1264. There is no formal introduction of numibers of the House 
of Coiniiioiis at the liegiiining of the first session of a ikwv Parliament. 
The return hook, which is delivered in by the (’lerk of the Crown in 
Cliancery, is the only evidence w'hicli is required of each member's 
election (p). 

When a member is elected to fill a vacancy in the House caused 
by a bye-election (q), during the course of a Parliament, he must lio 
formally introduced (r). 

(??i) For the corc'niony upon tho introduction of Ills l.ito Mui'c^ty Tung 
Edward YIL, aB Fiinoe of WaJos, on tiio 51h Eebruurv, ISO.'L soo Jfairiials of 
tho House of Lords, 1803, Vol. XLV., p. (i. 

(n) By stat. (loOO) 31 Jlon. 8 , c. 10 , b. 1 , only tho children of tho 
Sovereign :iTe entitled to sit on cither Bido of tho TJirnne in tho House of Lords. 
When Prince Albert Victor of Wales was created Luke of Clarence and Avon- 
dale, and again when llis present Majesty was cmitod Buko of York, Queen 
Victoria sent a mopsago to tlio House of Lords recommending tlio House to 
consider of the place His Royal Highness should occupy in the House. The 
matter was referred to the Committee for Privileges, which, upon each occasion, 
recommended that His Eoyal Highness should sit on t’do left hand of the 
Throne, in the place usually roseiTCil for younger sons of tho leigning Sovereign, 

(o) As to the loixls B]nritual, see pp. dl9 et aeq.^ ante. 

( p ) See title Elf.cj’ions, Vol. XiL, i)p. 331 — 333. 

( 7 ) h'or tho causes which necessitate tho vacation of their seats by members, 
see pp. 65f), 66 S et seq , ante, and see ])]>. 787, 789, puat. 

( 7 ^ S 0.0 Resolution of the House ol the 23rd Ifebruary, 1688-9 (Journals of 
the House of Commons, YYd. X., p. 34). Ajiy day the House sits, imnir*- 
diately after questions are disposed of, or after the conclusion of public 
business, the Speaker invite.s the new member, who is standing at tho bar 
between two other members, to take his seat. In rcjdy to this invitation, tho 
^new member, between his two supporters, advances up the floor of the House 


Sf?ct. 1, 
Meeting, 


Introduction 
ol a poor of 
the l^looil 
Uoyal, 


Iiitroduciion 
of n lord 
spiritual. 


Munner in 
which a 
member of 
the House of 
CommonB 
lakes his seat. 



692 


Paiimament. 


Sect. 1. 
Meeting. 

Proceedings 
on the fiiht 
day of anew 
Paiiiament. 


Sub-Sect. d.'—rreUminanf Proreedinga when a Kcw Parliament Meets* 

1265. On tlie flay wlio.n ii now Parliament is appointed to meet 
for the transaction of l>usin(^ss, the Lord Chancellor and four other 
lords, who must be rs of the J^rivy Council (.s-), take their seats 
on a form which is placed between the woolsack and the Tlirone {t). 
The Lord (]bancolk>r then directs the Gentleunin Usher of the Black 
Eod, or liis dejjuty, to let the Coinnions know that tlio Lords Com- 
missioners desire* tlieir attendance in the House of Lords to hear 
the commission read. 

As soon as tlu* memlxa-s of the House of Commons appear at tlie 
bar, tlie Jjord (liaiurlior informs them Lliat lie and the other Lords 
Commissioners liavo hoeii empoweiTd by lethivs patf'iit under the 
Great Seal “ to Jo all things hi His Maji^sty’s name which are to he 
done on his part in tliis Parliauu nl, as l)y the letters patent will 
more fully aj)])eiir.’’ The letters ])a.tent are then read aloud by the 
Reading Clerk, after whicli theljord (haiiLellor informs both Houses 
that, as soon as the members of the two Houses liavo taken the oath, 
the causes of His ilajesty calling the Parliament will he declared 
to them, and ho furtlier informs the Commons tliat it is the King’s 
pleasure that tliey should repair to the place where tluw are to sit, and 
there proceed to tlie choice of some jirojKU'iiersou to he their Speaker, 
and that they should ])resent such pi*rson, when they Jiavc chosen him, 
for His Majevsty’s approbation. The Commons then retire to their 
own House to clioosc a Speaker, and the House of Lords is adjourned 
during pleasure (a). 


ProcfcUnicsm 1266. In the House of Lords, when the House has boon resumed 
the Houhe oi aiid prayers have been said, tlie Lord Chancellor takes the oath. He 
quent to Uic' alone to the tabic of the lIous(\ repeats the oalli of allegiance, 
reading? of tiu* and sigiis the roll, after wiiich he r(‘tiniis to the woolsack, and any 
commiBsion lords who are prc'scnt hike the oath or make tlie ailirmation pre"- 
tion of f^crihed by statute. Each lord presents his wj'it of summons to the 

Speaker. clcrk, sigiis the roll, and sliakos liands witJi the Lord Chancellor (r). 

On tlie first day of a new Parliament, and also of eacli of its 
succeeding sessions, Garter King of Arms deliv^iirs at the table of 
tlie House a complete list of the lords temporal sitting in 
Parliament («). 


to the table, where he prf^iMils (he certificate of his election to the cleik. lie 
tlien takes the oath or makes hw aflii'mation in the preHoiibed form, si^nis the 
roll, and shakes hands with the Speaker, to whom ho is presented by the clerk, 
(jj) See title 0oNST^nJTJO^AL Law, Vol. Vll., pp. 61 a seq. 

(^) The Lord Chance] h)r ami the other Lords Commissioners wear their peers’ 
robes. The former* wears a three-cornered hat, and the other peers wear cocked 
hats. 

{i() When the Ilouso is adjourned during pleasure, the mace is left on the 
w<iotsack, and the Jiord Chancellor loaves the House by the door which opens 
into the Prinuo’s Ghiim))cr. Wlien the House is resumed, he returns by tlio 
fc'imo way. 

(r) A peer of the Blood Boval takes the onth^singly. , * 

(a) The Clerk of the Pariirtinenfs also propaT-os a roll of the lords spiritual 
and temporal, which he lays on the table of tho House on the third sitting 
day. As to notifying the House of Lords of the election of Scottish and Irish 
representative peers, see pp. 626, 627, ante, and note (t), p. 689, ante* As to 
Garter ICing of Arms, see title Peerages akd Htonities. ^ 



Part IV,~irEETiNo, Adjournment etc, op Parmament, 

1267 . In tho House of (Vuunioiis, tlic firht and oul}’ business of 
the day is to carry oat the instruction of tho Boveroigu to choose a 
Speaker. As soon, tliercforc, as the meiiiliers have returned from 
Rearing the commission ]’ead in the House of Lords, the Clerk of 
tho House rises in his place and points with liis iiiiger to tho m(*m- 
ber who is to proj)osc tho name of the Speaker (h). The meanheu* 
thus designated then moves that some other member who is present 

do take the cliair of this Hous(3 as Speaker/' and tin's motion is 
seconded by another member. If no otluT cambdatc is ju’oposed, 
the motion is agreed to without any question lioing put. '1’Ijo 
member who has been chosen to bo Speaker then rises in Ids place, 
ox])rosBes his sense of the hononr prop(>sed to be conferrt'd upon him, 
and submits himself to the House, alter which his proposer and 
seconder conduct liim to tho Hpeiiker’s chair. Standing upon the 
upper step leading to tlie chair, the Speaker-elect reiuriis bis Immblo 
acknowledgments to the House for the gri^at honour winch it has 
conferred u])on him, after winch lie sits down in the ciiair, and the 
mace, wdiicli has hitherto lain under the table, is jdacc'd u])on tlie 
table of the House. Tlie Speaker-elect is tlien congratulated by tlu' 
h‘}Mlor of the House and the leader of the ojqjosition, or by two other 
members at'ting on tli(‘ir behalf, and also In the leaders of f)ther 
recognised groups of members in tlio House. As soon as these 
speeches have been delivered, the lead^'r of the House moves the 
adjournment, the Speaker-elect puts tho question, and ilio 2)ro- 
ce( 3 dings are brought to a close (e). 

If there is more than one candidate for the Spi^akorship, the pro- 
cedure is somewhat difterent ((/). 

(b) Tho duty of ])r<)posuig jiiid hocuiidinu; the name of the Speidier is usually 
ent-ruptedto two old and iiiJluonluil meiriborH of the House who me not at llio 
tune Miiustors of the (T'ijwn, and one of whom represents a borough and tlio 
other a county c(jnKl.ituency- Wlion there is no contest for tho cdfice, the 2 >ro. 
poser and the seconder are generally chosen fioiu diUerent political parties to 
signify tho united oinnion ot tlic House. 

(c) i^e Journals of the Houso of Uoinnionfi, 1910, Vol. CLXV., p. 5. The 
Speaker is elected for tho duratufii of tho Psirliament If, owjug to his death 
or resignation dining tlie course of tho Parliament, a ^aca^cy occuih in the office, 
it IS customary for a Minister of tho (Yown in the Commons to acquaint tho 
] louse that the Sovereign “ gives leave to tho House to proceed forthwith to the 
(ihoico of a new S])eaker”; see Journals of the llonso of Commons, 1906, 
Vol. CLX., p. 249. (Tho proceedings with regard to the election of a new Speaker 
during tho course of a session are tho sumo as tliosQ deseiibed in tho 
text, swprn). As soon as the choice of tho llvmse has been made, a Minister of 
tho Crown acquaints the House tliat ‘‘ he has it in command from liis Alajesty 
that tho House sliouid iiresent their Speaker (on a certain day) in tho House 
of Peers for his Majesty’s Poynl approbation.” nio apjji’ovul of the Ciown 
to the choice of the Commons is signified by the Poyal tbmmissionors in the 
Baine way as at tho beginning of a now Parliament (see p. 094, pos/,), except 
that tho new Speaker does not claim the privileges of tho House which have 
already been accorded to it upon the request of his piodccessor. When a 
Speakm’ retires during the com so of the session, it is customary for tho Hou^o, 
on the motion of its leader, which is seconded by the loader of the opposition 
and* supported by other prominent inorabers, to pass a Resolution expressing its 
appreciation of tho services of tho reliving Speaker, and an order is made for 
this Resolution to be enteiod in the Journals of the House; see Journals of the 
House of Commons, 1895, Yol. CL., p. 147. 

((i) The candidates, after they have been proposed and seconded, address 
^themselves to the House, and a dobato thereupon ensues. The decision of the 
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1268. The second day of the first session of a new Parliament, 
the Lord Chancellor and thtj lour other Lords Commissioners again 
take their seats on. the form in front of tho Throne, and send tljo 
Gentleman Usher of tho Llack ]lod to the Commons to desire thoif' 
immediate attendance in Uto House of Lords. In reply to this 
request, the Spoaker-<‘ltH‘t,uccom])anied by the Genlleniau Usher of 
the Black Bod, attended by liis Chaplain, the Scrjeant-at-Aruis of 
tho House of Commons, and Ihe Clerk of tliat House, and followed 
by tho (jommons, comes to the bar of tlio House of Lords. After 
('Acliangint; greetiugs with the Lords Commissioners, the Speaker- 
eb'C't iiifm’jns them that, in obedience to His Majesty's commands, 
ills IVIajcsty's faithful (Commons, in the exorcise of their undoubhid 
rights and privileges, have ])rocoeded to the (Section of a Siioaker, and, 
as the object of their choice, sulmnts himself with all humility for His 
Majesty's gracious approbation. The Lord Chancellor intimates 
the ajiproval of tho Crown, and confirms tlie election of the Speaker, 
who then pj’oceeds, in the name and on behail. of the Commons of 
the United Kingdom, to lay claim “to their ancient and undoubted 
riglits and privileges, and especially to freedom from arrest and 
molestation for their persons, servants ami estates, to freedom of 
speech in debate, and to free aeeoss to Jlis Majesty wbenovor occasion 
may require it, and to the most favourable consLruclion of all 
their proceedings” (V). He also prays, on his own account, that 
whatever error may occur in tlie discharge of Jiis duty may be 
imputed to him alone, and not to His j\rajesty'B faithful Commons. 
In aiiSN^or to this speech the Lord Chancellor informs tho Speaker 
“that His Majesty most readily conlinus all tlie righls and jirivi- 
leges which have ever been granted to or conferred u])ori the 
Commons by His Majesty or any of His Boyal Predocc'hsors,” and 
assures him that His Majesty will always put the most favourable 
construction on his words and actions. 

1269. As soon as this ceremony has been concluded, tho Speaker 
returns to the House of Commons and reports to the House that Ins 
election has been approved by the Sovereign, and also that the 
privileges of the Houbc have been confirmed. He again thanks 
(lie House for the honour which it has conferred upon him, 
reminds members that it is incumbent upon them to take the oath 
prescribed by law, and himself takes the oath, standing upon tlio 
upper step below the Speaker’s chair. Other members wlio arc 
present then come to the table of the House and either lake the oath 
or make the affirmation in the manner prescribed by statute (/), after 
which they sign the roll and shake hands with the Speaker. As soon 

IhnifiO ib (Irha’miliod upon tho (jucstion, “That Mr. — (the inomber who has 
>»et‘u lirst propobcJ) do take the cli.ur of tfiis as Speaker ? and a division 

is taken, if rieoessary. If this ([urstioii is decided in the affirmative, tlio elected 
oandidato is at once conducted to the chair by his proposer and seconder ; if tho 
question, however, isdocidodin the negative, a similar question is put upon 
the name of tho second candidate who has bpeii proposed. Tho subao(fuont 
jiroceedingR after the election of a Speaker has been decided in this way are tho 
same as tho'-e already desenhed ; see Jouniuls of the Houeo of (Commons, 
1S95, Y(*]. OIj pp. ih), 093, •ttUCj and the text, supra, 

(c) pp, 777 ri 80 ( 1 . f post. 
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as the majority of members of both Houses have taken the oath (g), 
the causes for the summoning of Parliament are communicated to 
jihe two Houses in a Speech from the Throne (/;)• 

Suh-Sect. 0. — Prorceduif/fi at the Oi)emmj of ParUmu'rd, 

1270. When the Roveroigii opens the session in iiorson, the Lord 
Chancellor, who wears his ])eer’s robes, enters the House of Lords 
by the bar and takes liis seat on tho woolsack. As soon as he is 
informed that the King is a]ij)roM.chiiig, he goes to meet him at the 
foot of the staircase in the Victoria Tower and tlien takes his jdace 
in the lioyal jirocession, which proceeds from ihe Ling’s Robing 
Room tlirongh tlie Royal Gallery and the Prince's Chamber to the 
House of Jjoulsf/). 

Before tho Pioyal procession roadies the House of Lords, the 
members of the Roval Pamily, the lords spiritual and temporal, 
wearing their robes, peeresses (j), the jiulgeh, and the members of 
the Corps Diplomatique, take their jdaces in the Hmise. 

U])on iJie arrival of the Royal procession all persons presi^nt in 
tlio House of Lords rise and remain standing until the King ia 
seated on the Throne and directs them to be seated (/;). llis Majesty 


[li) On tlio occasion of Iho meeting of a new Parliament, when a ehango 
of Ministry has taken ])luce siiif'e tho goiKjral eloetion, after tho election of the 
iSpeukor has l>cen oonfirined in the nuiiner aln‘a(ly desoubed (see p. 6J)4, aiite\ 
the Commons aio recpiested to come to the Ifomi* of Lords, and aio informed 
by tho Lord Chancellor, oiibelnilf of tho Lords ComiiiksioiuTs, that ho is directed 
by llis I^lajesly to ac(pi.mit tlioni that siiieo tlio dul«^ when llis Majesty deoincd 
it to call llicin togidhor Jor tho cousHlerution of many grave and ini])orlant 
matters, several vaoanci(‘s have oeeuiTod in the House of Ooirimous, owing to 
the acceptaneo of olKcc’ from tho Crown by members of tliat lloiiso (seo p. 659, 
anipjy and that it is Ihs Majesty’s ph*asuio.that an opportunity may now bo 
given to Lssiio writs for supplying tho vacancies thus occasioned, and that lifter 
a suitable rec(*ss J’arliiiinent uiu} proootHl to the consideration of sneh matters 
as may be laid before it. l^irliament tlieii adjourns to a future day, when the 
iSpecch from tho l^hrono is submitted to it and business procc'ods as usual. 

(/<) Every ser^sion, after the first one of a new Parhauiont, as there is no 
election of a Speaker in the House of Commons, or any gem’ral sweaniig in of 
members in cither House, the Spet'ch from tho Throne is delivered the first day 
of tho sossioii without any jirelimiuary proceedings. 

(t) Tho proco‘'hiou is headed liy tho poursuivauts and hcivilds, and tho officers 
of tho Eoyal Household, Nonoy King of Arms, the Lord Picsident of tho 
Council, tho Lord Chancellor, the Gentleman TTsher of the lllack Eod, Garter 
King of Arms, the Euii Marshal, and the Loixl Great Chamberlain. The peers 
who carry the Sword of State, tho Imperial Crown and tho Cap of Maintenance 
walk immediately in front of tho SoviToign. 

(j) As far as possible, peeresses are i)rovided with scati^in tho House, but it 
appears that they can claim no right to be xirosent, see Report from the Joint 
Committee on tho Prc'sence of tho Sovereign in Parliament, pp. vi., vii., 1901, 
House of Commons L’a])Ci- (212). Admission to the House of Lords at cere- 
monies of State is regulated by tho Lord Groat Chainborlain, 

(A) When tho Sovereign takes his seat on tho Throno, tho peer wlio carries 
th§ Cap of Maintenance stands on tho steps of tho Throne on the right, and the 
]a'ftr bearing tlio Swnid of State on tho loft. The Lord Chancellor, tho Lord 
Er<^sidcnt of tho Council, and the Earl Marshal btsuid on the right of the 
Sovereign, and tho Lord Great Chamborlain staiuls on tho steps of the Throne- 
on the left of the Sovoroign to receive tho Royal commands. The rilFicers of 
tho Royal Household (see titlo Constitutiostai. Law, Vol. VII,, pp. lOti, 107) 
arrange themselves on each side of the steps of the Throno, in the rear of tho 
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then ('Oiiiiiiamls the Geiiilcanan Usher of tlie Black Rod to lot the 
Commons know that “ it is His ]\[ajesty'R ])leasiiro that they attend 
him immediately in tins House.’' 

ircanwhile tlie Jfouso of Coiiunoiis has mot and prayers havo 
bOv^i road. soon, tliorofore, as the Geniloiuan IJslior of tho 
Black Rod has a.nnouiiC('d tlio Kinpr’s commaii'd, the Speaker leaves 
the chair and proceeds to tlio llouso of Lords, folknvod by tho 
menihors of tlio Ilousti. 

AYlien Jjo roadies ilic bar of ilio House of Lords, the Speaker 
Iious (krt'o li?nos to tlie Kin;^ vlio aekiiowlod^es his salulaliou ])y 
raising liis hat. The Lord (Jhaneellor then hands a copy ox ihe 
Royal S]H'och to Jiis Ma.j(‘sty, who rt'ads it aloud. The King them 
retires from tho House and returns to tlio Rohing Room, and tlie 
Speaker and the members ui Urn House of Coiiinioiis witlidnnv to 
their own Chamber. 

1271. When tlie Sovereign is not present in person to open 
tho session, the task is deputed to the Lord (liancellnr and four 
oLlior Lords Commissioners, who are a})pniijied by hitters patent as 
already described (Z). Tho Lord Cli.iiu'ollor reads the Speeadi from 
the Throne, and, except I hat I here is no jiroccssioii ami that tlio 
Lords Conmiissiuners request, instead of commandiiig, tljo attend- 
ance of the Commons, tlie jiroceedings are the same as wJien the 
King is present in person (//<). 

ARor i ho delivery of th(‘ SjK'Och from the Throjui, both Ifouses 
adjourn during pleasure until later in (he afternoon of tlie same 
clay. 

1272. The House of Lords usually resumes its sitting at a 
quarter-past loui’ o’clock, when the Lord Cliancellor enhu’s (1 h‘ 
House by the bur and takes bis seat on the woolsack. Rrayers 
are then rc'ad. A(. Ijalf-jiast four o’clock, the liour at \v]ji(*lj jiublic 
business lirgiiis, the krnhu- of the House, moves that a Jiill, usually 
a Rill tor tlio regulation of select vfotrii^s, he read a lirst tiim*. 
This is purely a lornial proceedfng, l)ul uutil it lias taken jdacc 
no other business should he clone, and no liiisiness should intervemi 
between the first reading of tlie Rill and the rejiort of the King’s 
Speech {n). As soon as the first reading of this Bill has been agreed 
to, the Lord Chancellor reports the Speech from tlie Tliroiie to the 
House (of, and an address tliunking Jlis Majesty for his most 
gracious Siieocli is moved and seconded by two lords to whom the 
duty has bL\ii entrusted by the (iovernment (p). A debate follows. 


grt'iit, Ollirws of State, Wh(‘ii tlio Siivereigu rolires, llio pioucs^sioii ioluriiH to 
the Uohiug Room in tlio same order .h it ciiiiie. 

(Z) See p. ohtf . 

(?/)) See ]). (lOo, aiUCf and tho text, suftra. 

\n) Seo (A.iujuiiLoii to tho Staiuhii'' Orders on Riiblio Rusiiioss of the TIouso 
of Lords, Cil. p. lu. * 

(f>) Tho bold CbMUCollor, sti«uhiu> in his place at the W'Oolrt.itk, r(‘ads tho 
Spi^cch wUhitiit any prefatory words. YVln'l^ttho Speech is rojul, all the hnds 
piT <‘rit jv'iuain imcoveml. 

O') U ’S oMstonuir> for tho lords to whom tliia duty ib cntiustcd to appear in 
lc\ 6 v dress or uniform, 
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l)uli iL irt unusual for an {inu'udiuinii I.*) Ix! iuovimI to the juldross in 
thcHoiiso of Lords (r/). ILis gonorallyagrood Lo arnunr di^^^pnticuie^ 
and is then ordered to bo presented to iho Sover('igu by tlie Lords 
*with Whit('. Si-avoH (r). 

1273 . Tlie House of Commons resumes its sitting at four o'clock, 
but, unlike the other lIoiiS(', it does not immediately proceed to the 
consideration of the address in rejdy to tlie Speech from tljo Throne. 
Before tliis subject is entenid upon, the S])eaker informs the House 
of any new writs wliich may have been issued since iJie previous 
session, and of any other evemt which it may lie his duty to com- 
municate to the House; matters affecting the privileges of the 
Commons may also he raised (s), and various sessional orders and 
regulations are made (/) ; after which the Clerk of the House reads 


(r/) The ]fi4 orcMHinii upon 'wkifli nn ainondinent was movorl to tho address 
in the IToiise of Ijorils was m 1878 with ro^^aid to tho Afp;hnn War; see 
Joiu’nals of the House (d Lords, 1878, Yol. CXI , p. G. Tlio f(»rm of ilio 
address in answer to a speofli from the Throne is always tho nainolv, 

“Most Graciuus Sovereign, Wo Yoiir Majosiv’s most diitifiil and hjyal sub- 
jects, tlio Lords Spiritual and Temporal of tho United Kingdom o£ Great 
Britain and Treland in T*iirliamont assembled, bog leave to thank y«)ur 
Alajosty for the most gracious Speech which Your Majesty has addressed to 
both riouses of Pnrlianiont.” Occasionally, if the ciroiimstuncos demand it, an 
additional ])aragrai>h may be added ; sec tho allusions to tho dealL of the Dukw 
of Clarence and Avondale in tho address in 189U, and to the death of Prince 
Henry of Battonhurg in hSOG : Journals of tho House of Lords, 1892, 
Vol. CXXLV., p. 7; 1811(1, Vcd. OXXVIII., p. 10. 

(r) Seo ]). 803, ^mt. There is usually no otliei public business on tho first day 
of tho session, but, befijKi tho House adjourns, it is cusloiijary to appoint, a lord 
to bo (.3iairuian of Committees for tho session {seo p G30, anlc). Tlir(',e Com- 
niii.toes, namely, tho Committee for rriviloge.^, the Oommittei* for tho Journals, 
and tho Appeal Committee (soo piy 6d], G12, antt) aro also appointed, and an 
oriler is made to provent 6to])pages in the streets whilst the House is sitting. 

(s) See Journals of tho House of (bmnious, 1911, Yol. OLXVJ., p G. 

U) Orders nro inude to the following effect, namely;— (1) That a member 
who has been elected for two constitucncioB must make election for which ho 
will serve within one week after it sliall appear that theio is no question upon 
the return for that place , (2) that if any question is raised with regard to the 
return of any member, ho must wiilidraw whilst the matter is in debate ; 
(3) that all luenibevs roturnod upon doublo returns must withdraw until their 
returns are dutorinined ; (4) that tho conimissioners of the meti'opolitan police 
must see that tho passages tlirough the stieets leading to the House are 
kept open during tho session, and that the members of tho House suffer 
no obstruction in getting to tho House; (6) that the Votes and Proceedings 
of the House (sno p. 6C7, ante) be perused by tho Speaker and printed by 
Ins iinthority ; (G) tliat a Committee of Privileges be a])poiritcd> (7) that the 
Journal of 'the House (see p. G68, ante) of the previous session be printed 
under the direction of the Clerk of tho House, and by ^oifio person appointed 
by the Speaker, llesolutions arc made stating (1) that no peer of tho 
Ilealm, other than an Irish peer who is a member of the House of Commons, 
has any right i.o give his vote in tho election of any member to serve in 
I^'irliament ; (2) that it is a high infringement of tho liberties and privileges 
of tho Commons for any lord-lit'utennnt or goveinor of any county to avail 
himself.of any authority derived from his commission to iniluence the election 
of any member to serve in the House of Commons ; (3) that if it appears that 
any member has been elected by means of bribery, the House will treat with 
the utmost severity any person who has been wilfully concerned in such bribery 
or corrupt practices ; (4) that the House will treat with the utmost severity 
any person who tampers with any witness in respect of evidence to be given 
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the sliort title of some ]>ill of a formal (iharacter, usually a Bill for 
the more utlectual juovontiiig clandestino outlawries, wliich is 
ordered to be read a second time. Tlu‘ Speaker then rejiorts to 
the House that ]i(‘ has l)ecii to Iho House of Lords to liear the 
Speech from Llni Tlirono, which ho proceeds to read to the House, 
Two memhei's who have been eid.rusted with the task by the 
Government then move and second an address of thanks to the 
Sovereign (//). l^])on this motion a debate may ensue, for as soon as 
the Spt'ak'cr lias put tlie question for tlus address it is possible for 
members to band in amendments to it at the table(.r). Such amend- 
ments invariably raise questions of public policy, criticising tlio 
action of tbo Government and their programme as disclosed in the 
Speech from the Tlirono (a). As soon as address has been agreed 
to by the House, an order is made for it to ho presented to Ilis 
Majesty by ‘‘such members of the House as are of Ilis IFajcsty’s 
most honourable Privy Council, or of Ilis Majesty’s Household (6). 

Sub-Sect. -Proaednuja on a Demise of the Crown, 

1274. A demiso of tlic Crown does not affect the duration of 
Parliamont (e). In tlu^. (ivent of the death of the leigniiig Sovereign, 
tlie two Houses of Parliament ari^ nuiuired by statute to meet as 
soon as jjossible. If Parliament is sitting, tliereforo, when a 
demise of the Ciown takes place, it must immodiately proceijd to 
act without any formal summons, and, if it is proiogued or 
adjourned at the time, it must meet and sit with the least possible 
delay (d). 

1275. As soon as each Honso meets after a diunise of tlio Crown, 
its members proceed immediately to talm the oath of allegiance to 
the new Sovendgn. After a corLaiu time has l)oeii allowed for this 
])nrpose, a message under the iSign Manual is sent to eacli House, 
in whicli the Sovereign acquaints the Lonls and Commons of thii 
doatli of his prechmssor and slates such other matters as may bo 
necessary in the circumstances. 


before the House or one of its coirimittees, and against any witness who gives 
false evidence before the IIouso or one of its comnuttees. 

(«) It is usual for the Government to appoint for this duty one mombor 
representing a county constitneiu*y, and the other a borough constituency. It 
is customary for the members who move and second the uddicss to ap^iear in 
lev6o dress or uniform. 

(u’) The K'iiig’s Speech is printed and can bo obtained by members of either 
IIouHo of Parliament immediately after it has boon delivered, 

(a) If an ameudinent to the address is carried, it is usuidly ti-eated as a voto 
of want of confidence in the Government ; see note (/»;), p. 618, ante. 

{h) The form of the address in answer to the Speech from the Throne is the 
same us that in the House of Lords ; see note (//), p. 697, ante. 

Jr) Representation of the Pooplo Act, 1867 (60 & 61 Yict. c. 102), s. 61 ; seo 
titio CtesTiTUTioNAL Law, Vol. Vl., p. 681, 

(d) See Journals of the House of Lords,, 1910, Vol. OXLTI., p. ,121 ; 
Journals of the House of Commons, 1910, Vol. CLXV., p. 147. If Parliament 
is prorogued or adjourned when the Sovereign dies, tliere is no obligation on 
the authorities to issue an official summons. It is tho duty of members of botli 
Houses to proceed immediately to Westminster in order to take the oath of 
lUegiance to the new Sovereign. ^ 
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Eacli House votes an address condoling with the Hovereign 
ujjon the dmtli of his pi-edccessor and coiignitalatiiig him upon his 
accession to tlie Crown. If the doniiso of the Crown has talceu place 
sa the course of a session, l)usinesa is then resumed and proceeds 
in usual ; but, il it occurrt'd during a 2 'criod of adjournment oi' 
prorogation, both Houses adjeuni for a sljort i)eriod as soon as the 
addresses liave been preseut(‘d to tlie new Sovereign (c). 

Sect. 2.— /’mrcr of Karh House fo Ad/oiini. 

1276. Each IIouso of Parliaoioiit lias the jiower to adjourn its 
sittings for any period of time to be (letennined by an order of tlie 
House. 

1277. The Crown has occasionally hignili(‘d its pleasure tliaf both 
Houses should adjourn, but ilio praeticc is unusunJ, and lliere is no 
instanco of an adjournment of this kind since 1H14 (j). The ( -rown, 
however, lias statutory power during any adjournment or proroga- 
tion of Parliaimuit to issue a proclamation, with the advicci of the 
Privy Council, declaring that the two Houses shall meet on a day 
named in the proclamation, but not loss tlian six clays fiom tlu' day 
of tlie date of such proclaiuation. In such cases, any iirdor wliich 
has been made by (dtlier House with regard to the date of its 
roassombliiig after an adjourmueiit is caiiccllod, and the House 
meets upon the day aiipoinh^d by tluj Crown (//). 

If Parliament is adjourned or stands prorogued for a longer 
period than ten days, there is also a statutory obligation jdaced 
upon the Crown to issue a jnocdiunation summoning liotli Houses 
to meet wdtlnn ten days, wdienever, in consequence of ilio calling 
out of the first class of the army reserve, directions are required 
to 1)0 given for embodying tlio Territorial Eorce {h), 

(c) Ab t.() llio ciiBCof a (IciTiif'O iiftor a dissalulidn ami bct'ure the day Mppoiut<>d 
for tlin meeting of tbo now Pailiuiiient, see title (.Institutional Law', 
Aol.Al., p. ' 1 S 4 ; Heeling of Parliament Act, 1707 (r»7 Geo Ij, c. 127), P. o. 
'rills Aiit further provides for the oontinuanco iu exihloiiee of tJicoldl'ariiameiit 
for a fui filer iieritid of wx muntlus in tho evoiit of a Hoveieigu dying witiiin 
w.\ months of his succ(‘Shion to the Tliiouo, ami enacts that., in th(‘ cubo of a 
(l(‘mis(f of the Grown on thi' day ii])poin 1 ed for calling a now Parliament, or any 
day thoreaftor before its meeting, tho new Parliament sliall inimodiately meet 
and wt for a period of bix mouths unless prorogued or dissolved within that 
peiiod. 

( /’) vSoc Journals (d’ tho House ol Lords, ]Sl-l,Vo] XLIX.,p 7*1/ ; Jonrnala 
of tho House of (’oinmoiiH, 1811, Vol. ]jXfX , jj. 132; eomparo ^lay, 
J^iiliamentary Praciu-e, 11th ed , pi> Ui, *17 

( 7 ) Mooting of Parlinment Act, 1870 (33 & 34 A'J(‘t. c. 81), s. 2 . 

[h) 'I’erritoiial and Peservo l^'orces Act, 1007 (7 Kdw. 7, e. 0), s. 17 ( 2 ). 
PieviouB to tlic passing of this Act, tho same fitattitory (ddigation to summon 
Parliament dining a jnoiogation or adjournment was imposi'd upon Iho Grown 
l)y the Peyeive Porcos /vet, 18S2 (lb & 40 Vict. c. 48 ), h. 13 (ainoiided by tho 
P'esorvo Forces and Militia A(*t, 18t)8 (01 & 02 A"ict. e. % and still unrepoalcd), 
wln^novcr it might bo found neoes’-ary to call out the army resovvo and milifia 
reserve on iicrniaiiGiit sei'Mee, iPndhy the Militia Ad, 18s2 (45 t'ir 40 Vict. c. UdJ, 
H. IJ) (still uiueiioaled), wboiiever tho militia was omhodied : and see title Royal 
P oiiOES. In 1809, a prociainution was issued on th(‘ 7th October summoning 
Parliament, which was prorogued until the 27th October, to meet rm tho 17th 
of that month; sec Journals of tlie House of CommouB, 1899, Vol. ULIY., p. 128. 
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Parliament. 


Sect. 3. 
Prorogation. 

.'♦ProroffiiUon 
of Parliament 
only effected 
by exercise of 
the Royal 
Prerogative. 


Sect. 3 — Prorogation, 

1278. A session of l*arliamenfc can only be brouglit to an end by 
the exercise of the Iloyal Prerogative. Parliament is prorogued £ft 
the end of a session either by the Sovereign in person or by a 
commission appointed for the purpose by letters patent under the 
Great It is always prorogued to a definite day on which its 

next moetijig is appointed to lake place. If it is decided afterwards 
to postpone the reassembling of Parliament to a later date than 
that which has been originally fixed, the further prorogation can be 
cfiectcd by means of a Pioyal proclamation, issued A\ith the advice 
of the Privy Council, without any subsequent writ or commission 
under thu Great Seal(i). 


Prorogaiion 1279. When the Sovereign comes in person to prorogue 
of Parliament Parliament, the procedure is much tlie same as when he is 
in pers^n?^^ present to open Parliament (;/). As soon as the King is seated on 
the Throne in the House of Lords, the Commons are summoned. 
When the Speaker arrives at the bar of the House of Lords, he 
makes a short speech in which he informs the King of the work of 
the session, after which ho hands the Approi)riation Pill to tho 
Clerk of tlio Parliaments, who goes to the bar to receive it. 


Speech from 1280. After the Iloyal Assent to this and other Bills has been 
the Throne, yigniilod iu the usual man nor (A’), the Roveroigu reads tlie Speech 
from the Throne. As soon as the S])oec]i has been delivered, the 
Lord Chancellor advances to the Bte))s of tho Throne and, kneeling, 
receives His Majesty’s directions with regard to the prorogation of 
Parliament. Ho then retires to tho right of the Tlirono and informs 
both Houses that “ it is His Majesty’s P^oj^al will .and pleasure that 
this Parliament be prorogued ” (to some specified future date) “ to 
be then here holden, and tliis Parliament is accordingly prorogued ” 
to the day previously mentioned. 


Prorogation 1281. When the Sovor(‘igii himself docs not come to prorogue 
Parliament, the duty is performed by the Lord Chancellor and four 
c^m^is- other lords who are appointed commissioners by letters patent under 
fiioners. ihe Great Seal. As soon as the Lords Commissioners have taken 
tlioir seats on a form placed in front of the Tliroiie, the Gentleman 
Usher of the Black Hod is sent to request the attendance of tho 
Commons. Except that the Speaker does not make a speech, the 
subsequent proceedings are much the same as when the Sovereign is 


(/) Prorogation Act, 1867 (.'3U & 31 Viot. c. SI), r. 1. 

a When tho Sovoreign prorogues Parhanioiit m person, it is the duty of the 
: of the PnrlianiontH to attend him in ilio Jlol)iiig Room and infonn him of 
the hills which are waiting to receive the Jtoyal Assent. The Clerk of tho 
Parliaments re. ids the short titles of tho Rills and His Majesty replies that he 
assents to the Rills, after which the Clerk of f the Parliaments withdraw^* and 
returns to tlio Ilonse. It m now, however, cnstomaiy for Parliament to be 
prorogued by comniission. Tlie Sovereign has not prorogued Parliament in 
person since 1854 ; see Journals of the House of Lords, 1854, Yol. LXXXY1.» 
p. 521. 

(k) Seepp. 723, 721, post « 



Part IV.— Meeting, Adjournment etc. of Pakuament. 


701 


present in person (/). Tho Eoyal Assent is jiivon in tiio nsnal maimer 
to any Bills which there may Ixj, after whi>‘h tho Lord Chancellor 
reads the Speech from tho Throne ()«)> *^^(1 llieii “in His Majesty's 
name, and in obedience to his commands” proroRues rarliaiiicnt(»). 

1282. It is a rccognibod rule of iiarliainoiiiary ])roce(lnn‘. Iluti, in 
addition to bringing a session of rarlauneiit to a concdiiKion, a 
2)rorogation puts an end to all business wluch is under tlie eo^i- 
sideratioii of either Ilonso at the time of such prorogation (o). in 
both Houses, therefore, any proreodiiigs cither in the House or in 
any committee of tho House lapse \Yith the session, and any Bill 
which does not receive the lloyal Assent before Parliament is 
prorogued must bo reintroduced as a new Bill in a subsefiuciit 
session (p). 

It is also a rule in linth Houses that no J>ill of tlie same siibstanco 
may bo introduced twice in tho same session (rj), and conseijuently 
it has occasionally been found necessary to prorogue Parliament 
for tho specinl pur])nse of reinirfuluciiig in tlio. new s('ssinii, and 
passing into law, a Bill wliich has been thrown out in the previous 
session (r). 


(/) Rpo p 700, ante. 

(nt) Tlioro is not always a Speech from tho Throno on tho occasion of n 
proi'otjution of I’ailiimieiit , seo floiirnals of tho liouso of Lords, 1892, 
Yol CXXIV., p. 4i:i ; 1S95, Yol (JXXVIL, p. 27;J, 

(>i) TJio Poiidiiig Clerk used foriiKU'ly to read aloud tlio commission for 
proropiiug r.'irliaiiieiit, but this is no longer tho practice. 

(o) There are two exce])tionH to tfiis rule 'Pho IIoil-.o of Lords has been 
given ])owcr to sit as a ('ouit of A]ipcal whilst Pi rliument is prorogued or 
after it has been dissolved (see ]). ()17, anic)^ and the proceedings upon an 
impeachmont by tlio (’ominous nuiy bo carried on from one session to another 
ami jiLo from oiio Puiiiainont to another (seo note (p), p GoO, autr). 

(p) Tho proci'oiljngs on piivato Hills and jiro visional order conlirmation bills 

(soo ])p. 729, 741, <’t erq., po'it) are sometimeh suspended over a prorogation or 
dissolution. In any such case, a special order is made liy each Iloubo 
enabling the Hill in quostion to be rointroduoed if a declaration is deposited 
to prove its identity with tho Bill of the previous session. The stages 
through which the Bill may have already passed aro then taken formally, 
after which its remaining stages jirocccd in tho ordinary manner ; see tho 
case of tho l.oeds (’orjiorution ( Consolidation) Bill, ll/oi. Journals of tho 
Ilouso of Lords, 1901, Yol. OXXXYL, p. J30; Journals of the Tlouse of 
Commons, 1904, Vol CLTX,, p. 403 ; see also the order for tho suspension of 
priviito Bills ami provisional order confiriuation Bills ni 1910, Journals of tho 
liouse of Lords, 1910, A'oL CXLll., p. 307; Journals of tho House of 
Commons, 1910, A'ol. CLXV., p. 307. As to tho lolca. e of the monotary 
deposit made by 1 ho proinoteis ol a jnivate Bill when the Bill is. suspended, 
SCO note (uf), j). 740, poi/. A sus]ioiiding procedure similar to that already 
describc'd was adopted in tho case of tho Poit of London Bill in 1903. This 
was a hybrid Bill (sec p. 703, and an order was made for it to be 

suspended after it had been re]»oricd from a joint committee; see Journals 
of the House of Commons, 1903, A^ol. OLVIII., p. 421. In the following 
session the House of Commons agreed to an order renewing the Bill, but 
tho proceedings wont no further; see Journals ol tho House of Commons, 
1904f Vol. CLl.X., p. 181. 

((/) See resolution of tho IIoiiso of Commons upon this subject, Journals of 
the House of Commons, 1610, A''oJ. 1., p. 434; and see p. 669, anU, 

(r) In 183], Parliament was prorogued from the 20tli Octobei’ to the 6th 
December, to enable the Eeform Bill, which the Lords had rejected, to bo 
/eintroduced; see May, ParHamontary Practice, 11th ed., p. 308. 
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Fabliaubnt. 


Sect. 4. i Sect. 4. — Dissolution. 

Dis^tion. J283. Parliament can U) dissolved at any time by the Crown by 
Duration of tlic exei'cise of the Eoyal Prerogative, but its duration is limited by 

Parliament, gjjatnte to a period of five years from the day on which by the writ 

of summons it was appointed to meet (»). 

Manner of 1284. JuHt as Parliaiiieiit can be prorogued, so it can be dissolved, 
dissolving by tlio Sovereign in person, but this method of dissolution has not 
larliament. adopted since tlie reign of. George III. When it has been 

decided to dissolve Parlianieiit, the usual practice is for the 
Sover(*ign to prorogue it to a definite date, and then, with the advice 
of tlie Privy Council, to issue a proclamation under the Great Seal 
dissolving l\arliament, and announcing at the same time that he has 
ordered the Jjord Cliancellor and the Lord Chancellor of Ireland to 
issue out writs in due form for bunimoning a new Parliament. 

Part V. — The Legislative Work of 
Parliament. 

Skct. 1. — Classification of Dills, 

Public and 1285. All legislative proposals whicli are sulunitted to Parliament 
piivate Pills, are divided into two classes and are describcjd either as public or 
private Bills (t). 

Differences in 1286. Parliament deals with each of these two classes of Bills in 
procedure on ^ different maimer. A public Bill may l)e introduced by any member 
private^Biiis. either House {i(\ hut a private Bill may only be laid before 
Parliament upon a petition presented by the parties interested ; 
and the procedure which is adoi)t(^d to pass a public Bill into law 
is not the same in all respects as that which is adopted with regard 
to a private Bill. 

Distinction 1287. The boundary line vhich divides the subjects which should 
between be submitted to PaiTianieiit by moans of a public Bill, and tliose 

subject- which should be submittod to it by means of a i)rivate Bill is 

extremely difficult to draw (r), but, as a general rule, it may be 
public nnd laid dowii that any measure the object of wliich is to alter the 
piivate Pills. 

(.s) lSo])toi'nial Act, 171u (1 (ico. 1, stat. 2, c. 38), as amended by the Parlia- 
mout Act, 1911 (1 2 Geo. 5, c 13), s. 7. 

(0 Ar to hybrid Bills, see p. 703, jmt. 

[>i) Each Iloiise has the right to originate and puss any public Bill, but Bills 
of supply and Bills which impose or appropriato charges on the people originate 
in tbe House of Commons (sec j^p. 760, 792, post), and Bills for restitution of 
honours, cir of blood, should originate in the House of Lords (see p. 727, post) 
(3 Hntsell, Precedents of Parliament, od. 1818, pp. G7— 70; May, Parliamentary 
i‘ractico, 11th cd. , pp. 459—461). As a matter of courtesy,* any Bill which 
(‘OLUJorns the constitution or privileges of ono House should not originate in the 
other House. 

(c) Por the distinction between private and public Bills, see May, Purlia- 
montaxy T’ractice, llth od,, pp. 672-682; Hbert, Legiiiilativo Methods and 
Pornji, ed. 1901, pp. 19—36. • 
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general law, except for local purjjoties or for tie benefit of particular 
persons or bodies of jtersouH, or which deals in any way with the 
public revenue, with the general adrainislratioii of justice, or with 
the constitution or election of local governing bodies, should be 
introduced as a public Bill ; whilst any measure which affects only 
private interests, or refers to a particular locality, should bo 
introduced as a private Bill (a). 

1288 . There are, howovor, many Bills which, although introduced 
into Parliament as public Bills, are found to affect private interests. 
Bills of this kind are subject jiartly to the rules of procedure which 
govern private Bills (b) and partly to those which govern public 
Bills (c\ and arc known as hylirid Bills (d). 

1289 . Provisional order confirmation Bills (c) arc measures intro- 
duced by various Government departments in order to obtain legis- 
lative sanction for an order, or series of orders, which they have 
made under powers conferred upon them by Parliament, and which 
they are empowered to embody in a Bill and submit to Parliament 
for confirmation in that form. These Bills in their progress 
through Parliament are treated partly as public Bills and partly as 
private Bills. 

Sect. 2 . — Braftmj of Piihlic Bills. 

1290 . The Parliamentary Counsel to the Treasury (/) is directly 
responsible to the Treasury and receives instructions from that 

(a) Seo p. 727, 

h) See ])p. 72i), 74 1, post 

(() Soe pp. 701:, d saj., post 

[d) A Bill relatinf> to Oown property, or a Bill inlroducoil by tbo Goverii- 

nieiit, oven if it affects jirivate interests, must bo introduced as a public Bill 
and not as a private Bill, because the Crown cannot petition I’urlianieiit. Such 
a Bill, however, is troatod as a quasi -yuhlic or hybiid Bill, and, in order that 
private interests may be protected after a ]hli of this kind has been read a fiist 
time in cither House, it is referred to the Examiners ; see p. 740, In the 
House of Lords, a hybrid Bill, when it has been road a second tune, is referred, 
if opposed, to an opposed private Bill committee (see p. 750, post ) ; if unopposed, 
to the committee on unopposed Bills (see p. 750, post). The proceedings in 
both these committees are the same as if the measure were a private Bill. In 
the House of Commons, a hybrid Bill is referred to a select committee (see 
p. 082, ante). Tn both Houses, when a hybrid Bill has been reported by the 
committee to which it has been referred, it is re-committed to a committee of 
the whole House, and its remaining stages are the samo as those of any other 
public Bill (see pp. 716, 718, post). ^ 

(e) See, fui’tlier, pp. 727 ct scq.y post 

(/) Before 1809, each Government department was J*oaponsible for the 
drafting of ai^ public Bill which its parliamentary chinf submitted to the 
sideiation of rarliamont. * For a historical survey with regard to the prepara- 
tion of Acts of Parliament before this date, see Hbert, Legislative Methods and 
Forms, ed. 1901, pp. 77 — 84. In 1809, with the object of effecting a financial 
saving and also of securing as far as possible uniformity and accuracy in logis- 
1 atioai, tjie office of Parliamentary Counsel to the Treasury was constituted. The 
ofiice, which was established by Mr, Lowe, afterwards Lord Sherbrooke, wns 
constituted temporarily by a Treasury Minute, dated 8th February, 1809. It 
was finally established on its present footing by a second Treasury Minute, 
dated. 31st January, 1871. Its staff consists of two barristers, whose whole time 
^ is devoted to the work of the office, and who are paid a fixed salary. But, iu 
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PAKr.UftKNT, 


Sect. 2. department with regKfd to tluj departmental and other Lills which 
Draftiiifrof he will be required to draft for the Government ( 7 ). 

Public Bills. 

Driui^Ta any Government department has decided to 

Covcmmcnt ^ ^iiy I3i]I, the I'arliamontary Counsel receives instructions 

liiii. from the Treasury to put liiinseli into connuunication with the 

Minister who will ))e rorponsible for the Bill in IVliaiuent. When 
the provisions of the proposed measure have been discussed between 
the Minister, the Parliamentary Counsel, and the ollicials of the 
do])artment. or departments concerned, the Parliamentary Counsel 
prepares a draft of the Bill, whiclu as soon as it lias been agreed 
u])oti by the Ifijiister, is circulated to tlic Cabinet before it is 
presented to T^irliament. 


Duty of 
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Bills. 
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1292. During the progress of Government Bills through the two 
Houses, the Parliamentary Counsel keeps careful watch over them. 
It is his duty to prepare cxplanaLory notes for the information of 
Ministers, to draft amendments on bolialf ('f llio Governnumt, and 
to point out tlio effect upon a Bill of amendments which are proposed 
from other quarters of the Ilouso (//). 

1293. It is not the duty of the Parliameiiiary Counsel to criticiso 
or to keep waLeh over juihlic Bills Avhich are presented by private 
members in either House of Parliauu^ut, luik'ss ho is especially 
instructed liy the TiX'asury to do so. With regard to such Bills, 
thero is, indeed, no kind of systematic supervision on behalf of the 
Government, but, as a rale, the dejiartmont which would be affected 
if a Bill became law keeps a close watch ujiori the measure and 
opposes any of its provisions if it considers them to be uiiworkablo 
or ill-advised. 

Sect. 3. — Vuhlic Bills. 


Suu-SeCT. 1. — rnseiitafmi and First Tlading. 

introduction 1294. Any lord spiritual or lord temporal lias the right, any day 
and firafe Oil whioh the Hoiiso sits, to introduce a Bill in the House of Lords 

leading of 
Bill 111 IToii'-c 

()[ I. Olds. addition to the ParliamcnUry (Counsel to tlio Treasury and his assistant, pro- 

vision is made for the euiploynicnt of additional barristers, of whom two attiuid 
regularly at the office and are paid by fees 111 accordance with tlu^ anioiint of 
work which they perform, and other barristers unconnected with the office are 
also employed it' tnoir service^ are re<tuired. 

{ij) The Parliaiiieutiiry Counsel does not draft Scottish Bills, nor, as a rule, 
Trisli Bills.* Tho foririer aro dratted in the office of tlio Lord Advocate, the 
hitter in the Irish Qffice. Many of tho principal measures refeiTing to Ireland, 
owing to their political and financial importance, have boon prepared in the 
oHico of tlio Parliamentary Counsel—c.^., the Irish Church Bill, 1869 ; tho 
Government of Ireland Bills, 1886 and 1893 ; the Local (jovornmont (Ireland) 
Bills, 1892 and 1898 ; and the Irish Land Bill, When it is intended that 

an Eiiglisn Bill sliould be mode to apply to Scotland and Ireland, the necessary 
clauses are left blank and are afterwards inserted by tho draftsmen employed 
by the Scottisli and Irish Offices. 1 • • 

(7i) In the House of Lords, the Parliamentary Counsel attends during tho 
debate on a Bill at the gangv^^ay on the right of tho Throne ; in the House of 
Commons, in tho seats which aro provided for officials behind the Speaker’s 
chair on the Government side of the House. As to the sides ” of the House, 
ante. • 
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without fiither moving for leave or giving .grevioiio notioe to the s. , 

House of his intention to bring it in (i). Any Bill wbirli ]H*osented Public Bills. 

to the llouse of Lords isahuost invariably kukI a lirst time without 

fliscussion as a matter of courtesy and, therefore, as a general 

rule, no opposition is offered to the motion “ 'riiat this Bill Ixi read a 

first time? ” As soon as tin's motion has been agrecid to, an ovd(‘r is 

made for the Bill to ho })rinted, and the lord wlio is in charge of the 

Bill eitlier personally informs the House, or giv(3S notices to tluj 

clerk at the table, of tlic day upon which he proposes to take the 

second reading (/.*). 

1295 . In the House of Commons, until 1902, a member might lutrwluction 
only introduce a Bill after having first obtained an order of the 
House made u])on a motion for leave to bring in the Bill (/). Commons. 

It is now', however, permissible (m) lor a member, after having 
given notice of liis intention, either to adopt the old procedure or 


(t) A Bill may be presented in ilummv '' (.^oo note (n), p. 706), ponf), 
Tf a Bill is of spemal interest to the House or of great ])UDlic importance, 
the lord in charge of it occasionally gives notice in the House of his intention 
to iiitioduce it upon some future day. But in a case of this kind the more 
usual, and probably the more convenient, course would bo for him to place a 
notice on the Minutes of Proceedings (seo pp. 067, 669, ante), stating hia 
intention to call attention to the law relating to the subject in question and 
b) present a Bill. 

(.;) Standing Orders of the House of Ijords (Public Business), 1902, No. 37. 
Debates, however, may arise before the first reading not only of a Bill which is 
introduced in the Lords, but also of a Bill that has been brought up from the 
Oommons. Bills, in fact, may be opposed at any stage during their passage 
through the House, and there are instances upon record in which the House 
has refused to allow a Bill to be read even a first time. 

(/r) The name of the lord who moves the sectond reading of any public Bill is 
entered on the Journals of the House of Lords, and tho name of the loid who 
presents anj^ public Bill in the House, ami the name of the lord who gives 
notice of his intention to move the second reading of any public Bill brought 
up from tho Commons, is printed in the Minutes of Proceedings (Standing 
Orders of tho House of Tionls (Public Business), 1902, No. 37). With regal’d to 
Bills sent up from the House of Common.s, the rule of the House of Lords is that 
unless, within twelve sitting days after a Bill has been brought from the House 
of ( Vimmons, notice is given by any lord of his intention to move its second 
reading, it shall no longer appear among the list of Bills before the House. When 
a Bill has been allowed to lapse in this way, no further proi'cedings may l>e taken 
with regard to it during the same session, unless some lord takes it up and 
gives eight days’ notice of the second reading before the second day of 
August ; see Standing Orders of the House of Lords (Public Business), 1902, 
No. 38. 

(/) When a member has obtained the leave of the ILiuse to briTig in a Bill, 
the Speaker asks who will prepare the measure and bring jt in. The member 
who is responsible for the proposed Bill then states the names of the other 
members who act with him in bringing it in, after whi(’-h he leaves his seat and 
goes to the bar of the House. The Speaker then calls him by name and the 
member walks up to the table of the House and hands tho Bill to the clerk, who 
reads its short title. The Bill is then considered to have been received by the 
House. 

Standing Orders of the House of Commons (Public Business), 1911, 
No, 31 The new procedure was copied from that of the House of Lords 
(see Parliamentary Debates, Fourth Series, Yol. CHI., pp. 267 — 294), It is 
now the procedure usually employed by private members when presenting Bills 
and by members of the Government in charge of departmental Bills of a non« 
^contentious character. 

H.L.— XXL 2 A 
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PnbUc Bills. 

Introduction 
of Bills at the 
commence- 
ment of 
public 
busiucsB 


First 

reading. 


Second 

reading. 


simply to present his Bill at the table {v) without an order of the 
House (o). 

1296. An additional facility for the introduction of Bills in th« 
House of Commons is aflbrded to the (Toveriiinent by the rule that 
enables a member of the Government to move for leave to bi;iug 
in a Bill at the commencement of public business on Mondays, 
Tuesdays, Wfulnesdays and Thursdays, whereas a private member 
may only make such a motion on Tuesdays and Wednesdays (p). 

In the event of such motion, moved at this period in the pro- 
ceedings of the House, being opposed, the Speaker, if he thinks fit, 
may allow the member w^ho wishes to bring in the Bill and a member 
who objects to its introduction to make short explanatory state- 
ments; after which, without further debate, he must put the 
question thereon, or the question that the debate he now adjourned. 

1297. A Bill which is presented in pursuance of an order of tlie 
House, or which has been brought from the JToase of Lords, is read 
a first time and ordered to be printed without amendment or 
debate (</). When a Bill is presented without an order of the 
House, its title is read by the clerk at the table, and it is then 
deemed to have lujeii read a first time, and is ordered to be 
printed. 

Sub-Sect. 'l.--Hecond Umdin(j» 

1298. The second reading is the stage at which the House, which 
is considering the measure, is called upon either to affirm or to 
reject the principle upon which the Bill is based (r). In both 
Houses it is irregular tor members to discuss the details of clauses 
during a second reading debate (.s‘). 


(n) A member who presents a without the leave of the House havmg 
been first obtained, does not go to the bar, but, on being called by tlie Speaker, 
brings his Pill to the table, when the short title of the measure and the day 
for its second reading are announced by the clerk. It is not necessary for a 
member when introducing a J3ilJ to lay the actual text of the measure before 
the IJonse. It is sufficient if he presents a “dummy’* (obtained from the 
Public Pill Office in the House of Oommoiis), ujion which is written the short 
title of the Bill and the names of the mumhors who support it. The number 
of names on the back of a Bill must not exceed twelve. 

(o) The rules for the introduction of a Bill the mum object of which is to 
a])propriate money for the public service or to impose a charge upon tlie public 
revenue of the United Kingdom or of Fiidia are not the same as for other Bills ; 
see pp. 766, 771, post, 

(p) As t(f the precedence of Government business, see p. 074, ante. 

(j) Standing Orders of the House of Commons (Public Business), 1911, 
No. 31. When a fiords* Bill reaches the House of Commons, the member who 
takes charge of it notifies to the clerk at the table his wish for its first reading 
and printing ; ho also fixes a day fur the second reading, and the Bill is set 
down acc^irdingly. 

(r) At this stage of a public Bill, counsel may ho heard at the bar in eith^ 
House. At the present time such a proceeding would be unusual, but in the 
past the practic-e was not uncommon in the cas<^ of a Bill which afEectail private 
interests in a manner distinct from the general interests of the country ; see 
May, Parliamentary Practice, 11th ed., pp. 476, 477. 

(b) It is irregular also during a second reading debate on one Bill to discuss 
the principle of any other Bill which is also before the House, even if the other 
Bill deals with the samo subject. • 
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1299. The procedure with regard to the Hecoiid reading of a Bill ® 

IS practically identical in both Houses. AVlien the order of the day Public Bills, 
for the second reading of the Bill is read by the clerk at the tcablo, proc^e on 
tte^ member who is in charge of tlie measure moves that the Bill be second 
now read a second time (0- He takes this opportunity of explaining reading, 
the main provisions of the Bill and of recommending it to the 
House, after which a debate ensues in which the opponents of thci 
measure have an opportunity of expressing their objections to the 
principles which underlie the Bill. 

1300. If the motion for the second reading is not opposed, the Methods of 
question is put from the woolsack in the House of Lords and from 

the chair in the Housii of Commons, “ Tliat the Bill l)e now read a ^cond ^ * 
second time? ” {n), Jhit it is open to any momlier who wishes to rea^lmg. 
prevent the Bill from passing into law to challenge the question by 
moving an amendment to the effect tliat the second reading shall 
not take place for a definite period of time, usually three months or 
six months. Q’he object of an amendment of this kind is to ensure 
that the Bill sliall not be considered further during the course of the 
session (/>). ]f such an amendment is "carried, the result is to 
postpone tlie second reading stage until after the prorogation of 
J’arliament, and so to prevent tlie Bill from becoming law in the 
same session (r). 

A member may also oppose the motion for the second reading 
of a Bill by moving, as an amendment to the original question, 
a resolution stating definite reasons why the House should not 
proceed fiiilher with the consideration of the Bill{d). In the 


(^) If, when the (uder ef the day is road, no motion is made either to read 
the Bill a Bocond time or to postpone it, the order lapses and a fresh order must 
bo made before the second reading may be taken. 

(a) It is possible in both Houses for the opponents of a Bill to veto against 
the motion for the second reading. But, if such a motion is negatived, the 
actual effect is not to throw out the Bill, but merely to postpone its second 
reading; and the Bill, therefore, is still before the House; see May, Parlia- 
mentary Practice, 11th ed., p. 471. As to moving a resolution stating why the 
House should not proceed with the consideration of the Bill, see the text, infra, 
{h) The usual method of I'roposiiig an amendment of this kind is to move to 
leave out the word ‘‘ now ” which stands in the original qiiOKstion : “That the 
ihll be now read a second time?” and to add the words “ upon this day three 
mouths” or “upon this day six months,” as the case may be, at the end of the 
<liiestioii. The question proposed to the House, therefore, for its decision is 
That the word ‘ now ’ stand part of the question ? ” 

(c) A Bill, against the second reading of which an amendment of* this nature 
has been carried, is removed from the list of Bills in progress in the House of 
Jjords and from the order l)oi*k in the House of Commons. 

(d) The ]U'iiicjplo of i eh nancy which applies to an amendment governs any 
such resolution. It must relate stri<‘tly to the Bill before the House, and 
should be one that if coined, would give clearly the reason which had induced 
the House not to read the BiU a second time. Such a resolution, therefore, 
should declare some principle adverse to, or differing li om, the principles of the 
Bill f or «liould state definite giouuds u)xm which it would be ineamedient for 
the House to proceed further with the Bill; or should demand that further 
information with regard to the matters dealt with in the Bill should be suppliod 
to Parliament either by means of an inquiry by a Boyal (Jommission or b)- a 
belect committee of the House, before the House is asked to pass the second 
reading; see May, Parliamentary Practice, llth ed., pp. 472, 473; see alsy 
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SjpcjT. 3 event of such a resolution being carried (e\ the Bill technically is 
Public Bills, not rejected, because tlio House has only signified its refusal to read 
it a second time on that particular day. The Bill, therefore., 
remains amongst those Bills which may still be considered by the 
House in whicli it may liappc^n to have been introduced, and it is 
open to the member who is in charge of it again to bring forward a 
motion for its second reading. As a general rule, however, a Bill is 
dro})ped for the session wlieii an adverse resolution of this kind is 
successful, unless the resolution refers merely to some matter to 
which effect can be given by means of an amendment in the Bill 
at a later stage without frustrating the main principle of the 
measure. 

Sub-Sect. d.—Commiltee Stage. 

(i.) In the Ilciiae of Lords. 

Commit. 1301. In the House of Lords, as soon as a public Bill has been 
ment. ^ second time, the ordinary practice is to commit it to a com- 

mittee of the whole House (/), but occasionally, if for any reason 
it is desired to expedite the passage of a Bill through the House, the 
motion for its commitment is negatived and an order is made for 
the third reading of the Bill, usually upon the next day the House 
sits for public business. 

If it IS considered desiral)!© in order t(» hear evidence, or for any 
other reason, a public Bill may also be referred to a select com- 
mittee of the House or to a joint committeo of the two Houses 
before it is considered in committee of the whole House (//). 

Notice of day 1302. When a Bill has been committed to a committee of the 
for committee whole House, unless tlie day on which the committee is to meet is 
fixed by the order of the House appointing the committeo, it is 
customary for the lord who is in charge of the Bill to give notice in 
the Minutes of Procc^edings of the day upon which he proposes to 

Report from the Select Committee of the Ilouse of Commons on Ihihlic and 
Private Busincas of the House, 1837, House of Commons Paper (517). 

(c) In the House of Lords, a resolution protesting against the second reading 
of a Bill may be moved before Iho motion is put for the second reading of the 
Bill the resolution moved by the Duke of Richmond protesting against tho 
Army Regulation Bill, on the 31st July, 1871 ; Journals of tho House of Lords, 
1871, Vol. CHI., p. 609) ; in tho House of Commons, it would be out of order to 
move a resolution of tids kind, except as an amendment to tho question for 
the second reading of tho Bill. 

(/) No two stages of a Hill may be taken the same day in the House of 
Ijords (Stauding (Orders of tho House of Lords (Public Business), 1902, 
No. 39). A motion must be made and carried, therefore, suspending this 
standing order whenever it is desired to take the second reading and com- 
mittee Sages, or indeed any two stages, of a Bill on the same day. Notice must 
be given in the orders of tho day by a lord who proposes to ask the permission 
of the House to suspend any standing orders. As to such notices, see p. 632, 
ante. In the House of Commons there is no standing order to prevent all the 
stages of a Bill being taken the same day. For an instance of a BUI beiiig 
carried through bo3i Houses in a single day, see the proceedings o^ the 
Explosive Substances Bill in 1883, Journals *of the House of Lorlls, 1883, 
Vol. CXV,, p, 76 ; Journals of thelfoiiHe of Commons, 1883, Vol. CXXXVJH i 

p. 126. 

ig) For the procedure in a select or joint ci>mmiitee on a public Bill, see 
pp. 7H, 716, yost, As to selpi’t committees of the House «)f Lords, see 
pp 637, 6?S, ante, 
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take the committee stage. This practice is essential for the con- 
venience of the House, for it enables peers who are anxious to amend ‘Public Bills, 
the Bill to prepare their amendments before the appointed day, and 
it gives to the supporters of the measure and the departments 
of the Government which may be interested in its provisions an 
opportunity of seeing the amendments, which are printed and 
circulated, before the House actually goes into committee (h). 

1303. Upon the order of the day being read for the House to be Motion for 
put into committee, tlie lord who is in charge of the measure (i) 

moves, “ That the House do now resolve itself into a committee of the whole 
upon the Bill? ” (/j). This motion is then put from the woolsack, House, 
but, before it is agreed to by the House, it is possible for any lord 
to move that an instruction (/) be given to the committee, or to 
bring forward an amendment either proposing to put off the com- 
mittee for a definite period of time, or asking the House to agree to 
a resolution stating the grounds upon which it is unwilling to resolve 
itself into committee. If an amendment or a resolution of this 
character is carried, the order for the House to be put into committee 
is discharged, and no further progress can be made with the Bill 
until a fresh order is obtained for the House to be put into committee. 

1304. As soon as the motion to go into committee has been agreed f rocedure in 
to by the House, the Lord Chancellor leaves the woolsack, and the 
Chairman of Committees takes his seat at the table opposite Uouse. 

to the clerks, and presides over th^ committee. The title and 
preamble of the Bill, if there is one, are usually postponed (w), and 

(h) Amondments may bo handed in at the tahlo of the House, or sent to the 
Clerk of the Parliaments, as soon as a Bill has been read a second time. Each 
amendment, or series of amendments, proposed by any lord is printed and circu- 
lated as soon as possible after it has been received. If the amendments to a 
Bill are at all numerous, they are arranged or marshalled in order in the office 
of the Clerk of Public Bills before the committee stage is taken. There are 
certain definite rules with regard to the order in which amendments are taken. 

An amendment to insert words when it occurs in the same place in a clause or 
schedule where there is an amendment to leave out words takes precedence. 

All amondments to a sub-section, or to a clause, are considered before an 
amendment to leave out the entire sub-section, or the clause itself, is taken into 
consideration. Amendments to a proposed new clause are always considered 
before the clause itself is proposed to the committee. When two lords propose 
a similar amendment, the lord who first handed in his amendment has pre- 
cedence in moving the amendment. 

(j) ]n the event 'of the absence of the lord in whoso name an amendment 
stands, it is permissible for some other Irml to move tho amendment upon his 
behalf. 

(/f) Before the House agrees to this motion, it is possible for any lord to 
initiate a discussion of the same character as a debate on second reading, a 
practice which is sometimes resorted to in order to enable lords who have not 
had an opportunity of speaking at the second reading stage to state their views 
with regard to the piinciple of the measure more fully than they would be able 
to do during the discussion in committee. 

(/),Th§ object in moving tha^ an instruction be given to the committee is 
to enable the committee to do something which otherwise it would not have Ihe 
power to do, to consolidate two Bills into one, or to divide one Bill into 
tw<j, or to extend the scope of a Bill which only refers to England, to Scotland 
or to Ireland ; see Companion to the Standing Orders of the House of Lord^i 
on Public Business, pp. 61, 62. 

* [m) The Ohaiman of (lonmiittees puts the two questions separately; ''That 
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SBX3T. 8. each clause is then considered separately. As soon as the clauses 
Public Bills, have been disposed of, the schedules to the Bill, if there are any, 
are considered in the same manner, after which the Chairman of 
Committees puts the questions, ‘‘ That this be the preamble of the 
Bill?” and “That this be the title of the Bill?”(») If these 
questions are agreed to by the committee, he puts the further ques- 
tions, “ That I report this Bill without amendment [or with amend- 
ments] to the House? ” and “ That this House be resumed ?” If 
these questions are agreed to, the Lord Chancellor resumes his seat 
on the woolsack, and the Chairman of Committees, standing at the 
table on the Govermneiit side of the House, reports the Bill to tlie 
House, either with or without ameiulments, as the case may be. 


Motions on 
the Rouse 
Lemg 
resumed. 


1305. If the Bill has not been amended in committee, the lord 
who is in charge of it moves that the re])ort of the committee “ be 
now received,” and at the same time usually fixes a day for the 
third reading (e). If, on the contrary, the Bill has been amended 
in committee, an order is made for it to be printed as amended, and 
the report stage is fixed for a sul)sequent day. 


(ii.) In the House of (\mwonn. 


Commitment. 1306. In the House of Commons, as soon as a public Bill has been 
read a second time, it may be committed eitlier to a committee of 
the whole House (p), or to one of the standing committees ((i'), or to 
a select committee (r), or to a joint committee of the two Houses (s). 
Unless, however, the House on motion to be decided without 
amendment or debate, otherwise order (f), every public Bill, except 
an Appropriation Bill, a Bill to impose taxes, a Consolidated Fund 
Bill, or a Bill to confirm a provisional order, stands committed to 
one or other of the standing cominil tecs as soon as it has been read 
a second time (n). 


the title the Rill be po.stponed r* ” and “Thut the preamble of the Rdl be 
postponed?” It L open, therefore, to th(3 lluu^o t(j amend or to iiej^ative both 
motions, but sucU a procedure would 1)0 unusual in the Uou'^e of Lf)rds. The 
ordinary praciiee is to amend the title of a Rill, if nccohsary, after tho considem- 
hon of the clauses is o-onclu'led. As a rule, at tho jn’esont time, there is no 
preamble to a public Rill. lAu* tho oouduct of bu'^UK'ss in committee of tlio 
whole House on a Rill, see ]»p ll'A ef so/., /mf 

(n) Tf the committee is iiuablo to <3oiicluilo the (M)n^i(loralion of a Jiill in one 
sitting, the HouhO is roMimod .iiid the (’hairman of (’ommittoes reports tin* 
jirogi’ess that has betm made, and an order is made for theHfouso to be again 
in eommitt^o either on the following or some subsequent dav. “ Progl•es^ ” 
the term ajiplied iu both Houses to the stage oecupuHl by the consideration <'f a 
Rill in committee. • 

(o) As to the third reading, soc' p. 7 is, 

(p) Bor the conduct of business in eommitteo of the wliolo ^^nu^e, seepp. Tlo 
et post 

(a) As to standing commithw, p. 711, post. 

(r) Ah to select coinmittceR, see pp. 08- et sei/., ante, and p. 7(1, posf. 

( 5 ) As to such joint committees, see pp. Ollt), (»40, anir. As to proegduvo 
therein, see p- 7L'5, post. * 

(/) Standing Oulere <»f the House of Goniuions (Public Rusiness), lilll , No. It* 
A motion of this kind, for which notice is not rei[uiiod, must bo made immedi- 
ately after the second reading of the Rill, and may be decided after the liiue 
iias expired for opposed business. 

^ 11 ; A mei?\ber who ia in chaige of a Bill may, if he thmke fit, move that som^ 



Part V.~The Leoislative Work op Paruamen-t. 


711 


1307. F oiir standitig rcjmmiiteep for tho r^ooBideratioTi of pu}»li> 
Bills aro appointed every session (?•), of wldch threij consist of not 
Ipss than sixty ]]or more than eighty members nominated by the 
Committee of Selection (?/;). Wlieu nominating such members, the 
Committee of Selection must Lave regard to tlie classes of Bills 
referred to the committees, to tlic composition of the Jfouse, and to 
the qualiilcations of the nienibe.rs selected (.r). 

The fourth standing coninuLLee. is appointed for the consideration 
of Bills which refer exclusively to Scotland, and is composed of all the 
members who represent Scottish constituencies, together with not 
more than fifteen otlier members who are nominated by the Com- 
mittee of Selection to sfM’ve on the connnitieo in respect of any 

Bill (VO- 

1308. The Committee of Selection also iiomiTiates a paiiel of not 
less than four nor moi’c than eiglit members to act as chairmen of 
the standing committees, and it is the duty of this panel to appoint 
a cliairman of each standing committee {b). 

1309. Bills, other than Scottish Bills, arc distributed amongst the 
stiuiding committees by the S 2 )eaknr(c). 

1310. The procedure which is adopted in the standing committees 
in most respects is the same as that in select committees (eZ), 
but the cljairman of a standing committee is given the same 
l^ower to check irrelevance and rej)etition in debate as is allowed 
to the Chairman in committee of the whole House (c), and debate 
may be closured if not less than twenty members of the committee 
vote in the majority in suppo]’t of a motion for the closure ( f). In 
all but one of the standing committees, Bills which have been 
introduced by the Government liave 2 )recedence of other Bills (t/). 

of its provisions be eubiuitted to a standing committee and the remainder to a 
committee of the whole House (Standing Orders of tho House of Commons 
(Public Busmess, 1911), No. 46 (2)). 

(ul Ihid., No. 47 (1). The (juoruin of a standing committee is twenty {Hid.), 

(w) Jbid.y No. 47 (2), 

(sc) [hid.. No. 48. The ("ommittee of Selection has power to discharge 
members of a standing committee for non-attendance, and to appoint others in 
their jilace. It also has power to add not more than fifteen members to serve 
on a standing committee (except the standing committee on Scottish Bills) in 
lespect of any Bill referred to such committee. 

(o) Ihid,, No. 47 (2). If a Bill relates entirely to Wales and Monmouthshire, 
the standing committee which considers it must comprise all the members 
sitting for constituencies in Wales and Monmouthshire ; see J7o. 48. 

i h) Ihid.f No. 49. The quorum of the chairmen’s panel is»three. 
c) Ibid., No. 47 (3). 

d) Ibid.y No. 47 (1). Strangers are admitted to standing committees, but 
they may be ordered to withdraw. Standing commitlees may not continue 
their sittings after four o’clock without an order of the House {ibid,). As to 
select committees, see pp. 682, 683, ante. 

(e) The power to select amendments which is exercised by the Chairman of 
Wa;^ and Means, under Standing Orders of the House of Commons (Public 
Business), 1911, No. 26 (3), is not conferred on the chairman of a standing 
committee; see p. 671, ante. 

{/) Standing Orders of tho House of Commons (Public Business) 1911, 
No. 47 (5). , 

« (y) Ibid., No, 47 (4' 
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Sect. 8. 
FoUlc Bills. 

Powers of 
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Committee 
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Conclusion of 
consideration 
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1811. A standitig committee may consider any clause or provi- 
sion in a Bill which imposes a financial charge upon the people, but 
no such clause or provision mtiy be taken into consideration by the 
standing committee on the Bill, unless and until a resolution of a 
committee of the whole House authorising the proposed expenditure 
has been agreed to by the House (h). 

1312. When the order of the day is read for the House to go into 
committee on a Bill which has been committed to a committee of the 
whole House and the Speaker has left the chair (i), the Chairman 
of Ways and Means (//) takes his seat at the table in the place 
usually occupied by the Clerk of the House (/.), and the consideration 
of the Bill is begun forthwith. Tlie title and preamble stand post- 
poned, and the clauses and schedultss of the Bill are then con- 
sidered (i). When the committee is utiablo to conclude the 
consideration of a Bill before the hour arrives for the interruption 
of business (m), the Chairman leaves the chair, without question 
put, to report progress. The Speaker then returns to his chair, 
and the Chairman informs him that the committee have made 
progress with the Bill and asks for leave to sit again (w). The 
member who is in charge of the Bill, in reply to a question from 
the Speaker, then fixes the day when the committee is to sit again. 
On the day appointed for the resumption of the consideration of a 
Bill in committee of the whole House, the Speaker leaves the 
chair without question put as soon as the order of the day has 
been read. 

1313. When the consideration of a Bill in committee of the whole 
House has been concluded, the Chairman puts the question, “ Thatl 
do report this Bill without amendment [or with amendments] to 
the House ? ” As soon as this question has been decided, he leaves 


(A) See pp. 766 et aeq., post. 

(t) i’or the procedure in tho event of a motion being made for an instruction 
to be given to the committee, see p. 666, ante. 

{'f) See p. 666, ante. 

(ic) When the Speaker leaves the chair, and the House goes into committee, 
the Serjeant-at-Arms removes the mace from the table of the House and places 
it on rests which are attached to the front of the table facing the bai'. 

(1) See pp. 713, 714, post Amendments of which notice has been given are 
printed on the order paper of tho House, and are ananged by the officers of tho 
House in the order in which thiy ought to be taken ; when two or more amend- 
ments raisetthe same question at the same place in a clause, precedence is 
given to the amendment which has been lirst handed in, but, if the member who 
is in charge of the Bill is resnuiisihle for one of such amendments, he is given 
precedence of the other mempers. Amendments may be handed in as soon as a 
Hill has been read a second time. 
im) to interruption of business, see pp. 673, 674, ante. 

(n) If it IB wish^ to stop the consideration of a Bill m committee of the 
whele House, the usual practice adopted is to biing forward a motion to report 
progress. If such a motion is carried, the Chaipian leaves the chair. anil the 
House is resumed in the manner described in file text, mjpra. When for any 
reason further progress with a Bill is not desired, a motion may he made that 
the Cl^rjnan do leave the chair. If such a motion is carried, the Chairman 
forthwith leaves the chair and does not report progress. The Bill then becomes 
a drot^ed order, and no longer appears on the Order Paper of ihe House 
see May, Parliamentary Practice, llfii ed., p. 390. 
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the chair without question put (o) and reports the Bill to the Speaker, 
who has meanwhile returned to his chair (p). 

* 1314. If a Bill is reported from the committee of the whole 
House without amendment, an order is made for it to be read the 
third time either forthwith or on some subsequent day. If a Bill 
has been amended by the committee, the amendments may be con- 
sidered immediately after the report has been received, but, as a 
general rule, a future day for the consideration of such amendments 
is fixed by the member who is in charge of the Bill, and an order 
is made by the House for the Bill to be reprinted as amended in 
committee of the whole House. 


(iii.) Conduct of Bmincus in Committee of the whole Hon^^e, 

1315. The actual procedure with regard to the consideration of 
the clauses and schedules of a Bill in committee of the whole House 
is practically the same in both Houses (q\ except that in the House 
of Commons the practice with regard to amendments is more 
precisely defined than it is in the House of Lords, and that the 
Chairman is entrusted with powers to control the proceedings of 
the committee which are not possessed by the Chairman of 
Committees in the other House (r). 

1316. In both Houses, the Chairman (s) calls the number of each 
clause in order, and, if no amendment is moved to any clause, he 
puts the question ‘‘ That this clause stand part of the Bill ? If it 
is proposed to amend a clause, he calls upon the member by name 
who has given notice of, or who has expressed his intention of, 
moving an amendment. As soon as the member who has been thus 
called upon has moved his amendment, the Chairman reads out 
the terms of the proposed amendment (#) to the committee and 
proposes the question thereon. It is then permissible for any other 
member to move an amendment to this amendment. In such a 
case, the original amendment is treated as if it were the original 
question, and any amendment to it must be decided before the 
amendment to the clause itself is proposed to the committee (a). 

(o) Standing: Orders of the House of ComuioQS (Public Businebs), 1911, No. 52. 

(;?) No.39. 

(q) In the House of Commons, it used to be the practice in former times to 
read a Bill a first and a second time m committee of the whole House. This 
practice is no longer in force ; see ihid., No. 30. 

(r) The Chairman, in committee of the whole House in the Commons, is not 
only entrusted with the duty of maintaining order in the debated of the com- 
mittee, but he is also empowered to decide whether or no^ amendments are in 
order, to determine the place in a Bill where an amendment ought to be moved, 
and to refuse to propose to the committee any amendment which, in his opinion, 
is frivolous. As to the Chairman’s poTver to select amendments, see p. 671, 
ante. 

(s) In the House of Commons, in committee of the whole House, the 
pre^ble stands postponed without question put ; see Standing Orders of the 
House df Commons (Public Buiiness^ 1911, No. 35, and p. 712, anJte. 

(0 In neither House is it absolutely necessary to give notice of amendments, 
but, in the case of important amendmenlj^t, it is obviously for the convenience 
of the committee that members should give notice as soon as possible of any 
alterations which tiiey are anxious to make in a Bill. 

* (a) The method in which the Chairman puts the question to the committee 
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BitOT. !t. 1817. Wien all the amendments to a clause have been disposed 

Fitbllc Bills, of, the question is put from the chair “ That this clause, as amended, 
stand part of the Bill?” (ft)- Any subsequent consideration of a 
S^dausMM" clause which has been agreed to by the committee is out of order, 
amended. but it is possible, upon motion, for the committee to postpone the 
consideration of a clause (c). 


Consideration 
of new 
clauses 
and new 
schedules. 


1318. Ill the House of Lords, a new clause or a new schedule is 
treated as an ordinary amendment, and may be proijosed when 
the committee reaches the place in the Bill where it is desired to 
insert it ; in the House of Commons, now clauses and schedules 
are proposed and taken into consideration after the clauses and 
schedules respectively in the Bill as it is printed have been disposed 
of by the committee (^). 


Sub-Sect. 4. — Consideration of a Pnhlir Bill by a Select Committee or hy a Joint 
Comjmttee of the two Housi^. 

Commitment 1319. In either House, a public Bill, after it has been read a 
a^sei^t^ ^ second time (c), may be committed to a select committee, or to a 

or joint 

committee. the nature of the ainondment which is proposed. Before p»ittinjr 

any question to the coiiimittee, the Chainnan states the amoncluiout. Jf th(^ 
jiinendment is to leave out certain words which stand in the clause, the question 
is “That the words proposed to 1)6 left out [or, if the rejection of all the words 
contained in the proposed amondiuent would prejudice the inoviug of a sul»- 
sefiuent amendment, that certain specified words], stand part of thf) clause y” If 
the amendment ia to insert words, the ((uestion is “That the projioscui words he 
there inserted h If the amendment is to leave out words in order to insei t 
other words, two questions may he necessary. In such a case, the first question 
proposed by the Chairnmn is “ That the words })ro])osed to he left out stand pai l 
of the clause h” If this is agreed to, no further (piestion is needed, as the 
committee has decided that the w'ords in the Bill shall stand ; hut if tho 
question is negatived, a further question is necessary, " That those words [i.c , 
the words proposed by the amendment] be there inserted? ” 

{h) In both Houses there are certain rules with regard to amendments. An 
amendment must be relevant to the subject-matter of the Bill and of the clause 
to w'hich it is pi'oposed. An amendmeut must not be inconsistent with a 
previous decision given by tho committee on the same question. An amend- 
ment must not be such as to make the clause in which it is intended to insei t 
it unintelligible, nor be of a frivolous nature. For other amendments which are 
irregular, see Ilbert, Manual of l^rocediire in the Public Business of the House 
of Commons, 2ud ed., pp. 151, l.;2. In both Houses, when once an amendment 
has been moved, it mar not be withdrawn except by leave of the committee. 

(c) In the House of Commons, a clause may not be postponed if it has been 
amended. Jhore is no such rule in the House of Lords. For procedure as li* 
postponed clauses generally, see Way, Parliamentary Practice, 1 1th ed., p. 48S. 

(d) In the Hons® of Commons, when a new clause is proposed, its princi]>le 

must be affirmed before its details are considered by the committee. The 
Chairman, therefore, puts the question “ That this clause lie read a second 
time ?" If this is agreed to, amendmenls may be moved to the clause in the 
ordinaiy way. As soon as the amendments to the clause have been disposed of 
by the committee, the Chairman puts the question “ That this clause [or this 
clause as amended] be added to the Bill ** The same procedure is adapted 
with regard to new- schedules as with new claules. * 

(p) A Bill which has only been read a first time has sometimes been referred 
lo a select committee, lo «ui;h a case, the Bill is treated us a document, upon 
which the committee to Vhich it is referred is ordered to report ; see Order ol 
the House of Commons, Journals of the House of Commons, J 895 #, YoJ, CLT^'., 
pp. lirj, 162. 
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joint committee of the two Houses, if a motion to that effect ii 
made and agreed to by the House. 

* 1320. A select committee or a joint committee to consider a 
Bill is nominated by each House in the same way as a select com- 
mittee or a joint committee nominated to inquire into a public 
matter, and the rules which regulate its proceedings are tlie 
same (/). 

1321. A select coiiuniLlet' or a joint conmiittee considers the Bill 
wliich has been referred to it clause hy clause (</) in tlie same 
manner as a coiiiniittee of ilio whole House (//), and then reports it, 
with or without aniendnieiits, to the House, or to both Houses, as 
the case may be (i) ; but it is open to any select or joint committee, 
if it wishes to express its views upon the matters dealt with in the 
Bill, also to present a spc^eial report, which is drawn up and agreed 
to by the committee in the same way as a report by a select com- 
mittee or a joint committee on a public matter (j). 

1322. When a public Bill has been reported from a select com- 
mittee or a joint committee, it is re-conimitted to a committee of 
the whole House (k). The Bill, as amended, is then considered, and 
further amendments may be made. 


1323. In both Houses, it is permissible, on motion made, to re- 
i^ommit a public Bill to a committee of the whole House (1), Such 
a form of ])rocedure is adopted when it is considered for any 
reason that the provisions of a Bill require further amendment 
or investigation than they have already received (m). 


{/) pp. e:i7, Clio, G40, 6S2, ante, 

((/) In a ]oiul ouu. public liill, the j^rocedure of the House of Lorda 

is adopted as in other joiut (Huniiattocs j see i>p. GliS, G40, unit, 

{h) Soe p. 713, ante. In considering clauses in a Bill which involve charges 
on the public funds, a select coinuiitlec of the House of Commons is governed 
hy precisely the same liuiitutKuis as a standing committee of that House ; see 
p. 712, ante. 

(t) In the House of Lords, the decision of a joint committee with regard to 
any Bill which has been referred to it is reported to the House, whether the 
Bill is m the House of Lords or is in the other House ; but, when a Bill which lias 
been considered by a joint committee is not in the House of Commons, the 
Bill is not reported from the committee to that House, but a report is presented 
“ in respect of the Bill ” pending in the House of Loi^s. 

(/) PP* 639, G40, 6S3, arite. * 

[Ic) In the House of Lords, a motion is made in committe<j of the whole House 
to consider the amendments which have been made by a select committee or a 
joint committee, and it is then permissible for a member to move an amend- 
ment either postponing the report stage of the Bill for a definite period of 
time, or advancing some reason which should influence the House not to pro- 
ceed any further with the measure. 

(i) In the House of Lords, after a Bill has been considered in a committee of 
the whole House, it may be reftrredto a select committee. In such a case, the 
Bill, on being reported by the select committee, must be re-committed to a 
committee of the whole House. In both Houses a Bill which has been reported 
from a select committee may be re- committed to the same committee before it is 
considered in committee of the whole House. 

(m) In the House of Corainoiis, it is po'^sible to re-commit certain provisions 
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SMt. 3. 1324. A motioti for the re-coBinittmeiit of a Bill may be made in 

Fablie Bills. Ijotli Houses, either when it stands for consideration as amended 
Pfoerf^ for committee of the whole House, or when the motion is madu 
and on re- for it to be read a third time (n). In both Houses the pro- 
commitment. cedure on the re-commitinent of a Bill is the same as in com- 
mittee of the whole House (o). If further amendments are made 
at this stage, they must bo reported to the House, and the Bill is 
considered on report before it can be read a third time. 


Sub-Skot. 6 , — lieport Hiatje. 

Consideration 1325. In both Houses, wheu a public Bill has been amended 
of Bi:; in committee of the whole House, it must be considered by 
on report. House before it is read a third time^J), and in the House 

of Commons any Bill, which 1ms been referred to one or other 
of the standing committees, instead of being committed to a 
committee of the whole House, must receive the consideration of the 
House before its third reading, whether it has been amended or 
not {q\ 


Procedure in 
House of 
Lords. 


1326. In the House of Lords, on the day which has been 
previously appointed by the House for the report of amendments, 


in a Bill and not the whole measure. In such a case, the committee of the 
whole House to which such provisions are committed, or the select coinmitteo 
to which they are referred, must only take into consideration the provisions 
which are submitted to them, and not the Bill as a whole. 

(?i) In the House of Lords, if it is thought desirable that a Bill should be 
materially modified before it is considered in detail in committee of the whole 
House, the practice is sometimes adopted of not amending it on the committee 
stage. In such a case, the necessary amendments are made immediately after the 
report from the committee has been received bv the House, and the Bill is 
then re-committed to a committee of the whole House ; see (.'ompauion to the 
Standing Orders of the House of Lords on Public Business, pp. (ifi, 67. In the 
House of Commons, the practice is for the House to go into committee pro 
forma wheu such amendments are made, and the Bill, on its being reported, is 
re-committed. For the procedure on the report stage, see the text, i«/m, and 
pp. 717, 718,posf, and on third reading, see pp. 718, 719, po^t, 

(o) See p. 713, ante, 

(p) In both Houses, on the report stage of a Bill which has been amended in 

committee of the whole House, a member is only allowed to speak unco on an 
amendment. In the House of Commons, however, this rule has beer, relaxed 
in the case of Bills which have been considered in one of the standing committees. 
On the report stage of any such Bill the member who is in charge of the Bill may 
speak more than once, and the same permission is accorded to a member who 
moves a new^clause or amendment in respect of the new clause or amendment ; 
see Standing Orders of the House of Commons (Public Business], 1911, 
No. 46 (3). # 

(9) In the House of Lords, until recently, every pubb’c Bill, after passing 
through committee of the whole House, was re-committed to a standing 
committee which was appointed at the beginning of each session. In 1910, 
however, a select committee was appointed by the House to inquire into this 
priMitice, and it reported that it ws j not expedient to continue the standing com- 
mittee ; see Report from the Select Committee on the Standing Orders relating 
to the Standing Committee, 1910, House of LordS Paper (66). A motion \xt carry 
into effect the report of the select committee was agreed to by the House, and 
Standing Orders of the House of Lords (Public Busmess), 1902, Nos. 46—63, 
which deal with the appointment and functions of the standing committee, were 
accordingly vacated; see Journals of tiie House of Lords, 1910, Vol. OXLIT.i 
p. 169. 
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the lord who is in charge of the Bill movob “ That this report be 
now received?” The question is then put by the Lord Chancellor Public Billu. 
^from the woolsack. As soon as this question has been agreed to, it 
is possible for any lord to move a new clause or other amendment 
to the Bill (r). Such amendments may be handed in as soon as 
the Bill has been agreed to in committee of the whole House, and 
they are printed and circulated in the same way as amendments 
moved on the committee stage («). 

On the report stage, the Bill is considered as a whole, and 
not clause by clause. The Lord Chancellor, therefore, does not 
propose any question to the House when the consideration of each 
clause is concluded, and wlien he puts the question on any amend- 
ment by which it is proposed to leave out certain words, he 
expresses it in the form “That these words stand part of the 
Bill ? ” 

1327. In the House of Commons, as soon as the order of the day Procedure in 
for the consideration of a Bill which has been amended in com- 

raittee of the whole House, or which has been reported with, or ^ 
without, amendments from one or other of the standing committees, 
has been read, the House proceeds to consider the same without 
question put (t). The Bill as a whole is considered by the House 
on the report stage. It is permissible, therefore, for members to 
propose new clauses or aiuoiulmeuts to the Bill as it is laid 
before them. 

1328. There are certain restrictions, however, with regard to such Uules aud 
clauses and amendments, in addition to the general rules with regard 

to amendments which have already been described (a). No new clause of auieud- 
may be proposed unless notice of it has been given (r), and even mentsou 
then it may only be proposed by the member in whose name it. ^epurt. 
stands. No amendment of any kind may be proi^osed on report 
which could not have been proposed in committee of the whole 
House without instruction from the House having been first 
obtained and no amendment may be submitted to the considera- 
tion of the House which would create a charge of any kind on the 
people (.r). 


(r) If 6uch ameudments are of no groat importance, or merely of a drafting 

character, they are usually proposed to the House en hloc in one question : “ That 
these amendments be agreed to ? ” Frequently, however, amendmeiits whi(*h 
it is proposed to introduce at this stage of the Bill are numerous a&d important ; 
in such cases they are dealt with sertuUm. ^ 

(s) See note (h), p. 709, ante. 

(f) Unless the member who is in charge of the Bill proposes to postpone its 
consideration, or a motion is made to re-commit it ; see Standing Orders of the 
House of Commons (Public Business), 1911, Nos. 40, 60. 

(m) See pp. 709, 713, a 7 ite. 

Iv) Standing Orders of the House of Commons (Public Busiuess), 1911, No. 38. 
fii>) Prior to 1888, amendmomts which were wholly irrelevant in their character 
were often moved on the report stage of a Bill. In that year Standing Order 
of the House of Commons (Riblic Business), 1911, No. 41, was passed to prevent 
this practice ; see May, Parliamentary Practice, 11th ed., p, 495, 

(a;) But an amendment to leave out any such cliarge contained in the Bill 
would be in order. 
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Oil the report stage also, the procedure with regard to the con- 
sideration of amendments is not the same as in committee of the 
whole House. New claus^^s and new schedules are not postponed, 
until the clauses and schedules in the Bill have btien considered, 
but are propose id to the House before any amendments may be 
proposed to the clauses and schedules as they appear in the Bill (a). 
A motion to postpone the consideration of a clause is not permissible 
on the r(*])ort stage (h), Jf an amendment is proposed to leave out 
the preamble of the Bill, or a clause or schedule, the Speaker puts 
the question “ That the preamble [or the clause or schedule] stand 

partof the Bill?" (<^)- 

1329. As soon as the report stage of a Bill is concluded in 
either House, an order is made for it to be read a third time, and, if 
it is considered necessary, a further order is made for the Bill to be 
reprinted. 

Sub-Seci. 7. — Third Heading. 

1330. In the House of Lords, upon the order of the day for the 
third reading being read, the lord who is in charge of the Bill 
moves “ That the Bill bo now read a third time "(d). If this 
motion is unop])Osed, the Lord Chancellor proposes the question 
‘‘ That the Bill bo now read a third time ? " and amendments may 
then be submitted to the consideration of the House (p). As 
soon as such amendments, if any, have been disposed of, any 
amendments which may be necessary to avoid infringing the 
privileges of the House of Commons with regard to the control 
of public money (/) are laid before the House by the Lord 
Chancellor, who does not state them, but simply proposes the 
question “That the privilege amendment [or amendments] be 


(a) Compare p. 71*1, a/jfe. In the consideration of new clauses, priority is 
given to those proposed by the member who is in charge of the Bill. A new 
clause is read a first time without question put, and the member who proposes 
it usually explains its jirovisions at this stage in the proceedings. The question 
IS then proposed fmm the chair “TJiat the clause be read a second tinio^” 
Opponents of tho clause tlien state their objections to it, and the member who 
has proposed it has a further opportunity of addressing the House. If the 
second reading of tlio clause is agreed to, amendments may be proposed. When 
the consideration of the clause is concluded, the Speaker puts tho question, 
That this clause [or this clause as amended] be added to the Bill ” ; see 
May, Parliamentaiy Practice, lltb ed., p. 490. 

Q>) Compare note (c), p. 714, ante, 

i t) Or, if necessary in order to save later amendments, the question is framed 
'erently, and onlyithe words of tho amendment down to the first word of the 
next amendment are put to the House. 

(d) When this question is proposed to the House, and also when the question 
“ That the Bill do pass ?*’ (see p. 719, j^ost) is proposed, it is permissible for 
any lord either to move an amendment of the same kind as has been described 
on previous stages of the Bill foi the purpose of postponing its consideration 
by the House (see pp. 707, 716, ante\ or to move the rejection of the meas^. 

(e) Notice should be given of amendments t6 be moved on third ibadiog. 
They should be handed in at the table or sent to the Clerk of the Parliaments 
as soon as possible after the report stage is concluded. They are then printed 
and circulated in the manner which has already been described ; see note (^}» 
p. 709, arde ; and see p. 632, mite, 

(/) See p, 792,jposL 
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agreed to ? When this motion has been agreed to, the lord who 
is in charge of the Bill then moves “ That the Bill do pass ? ” (g). 

* 1331. Unless a Bill is heavily amended on third reading, it is 
unusual for the House to order it to be reprinted for circulation ill), 
A now House copy of tlie Bill in its final shape is prepared in the 
Public Bill Office, which is printed and is then signed and indorsed 
with the words “ Hoit haUlo anx Comminipn ” by the Clerk of the 
Parliaments, who then carries it down to the bar of the House of 
Commons with a message from the Lords stating that they have 
passed the Bill and desire the concurrence of the other House 
to it. 

1332. In the House of Commons, a motion may be made by the 
member who is in cliarge of the Bill for the third reading of any 
public Bill, either forthwith or on some subsequent day, as soon as 
the consideration of amendments on report has been completed (i). 

As soon as the motion for the third reading of a Bill has 
been made, the Speaker proposes the question “ That the Bill be 
now read the third time?” (j). When important Bills are under 
consideration, lengthy debates usually take place before thb. ques- 
tion is voted upon by tho House, but no amendments, except of a 
verbal character, may be made to a Bill at this stage (A*). 

1333. When the third reading of a Bill has been agreed toby the 
House, a new House copy of the Bill is prepared in the Public Bill 
Office. When this has l»oon printed, it is signed and indorsed with 
the wwds Soft hailU aur curs** by the Clerk of the House, 
who then cairics it to the bar of the House of Lords, with a 


(7) This motion has of'casionally been postponed until a later day, and it has 
also been nof^atived by the Bills may bo withdrawn by the lords who 

have presented thorn, oven after they have been read a third time, provided 
that the leave of the Jloiise has been obtained. Amendments are also made 
occasionally to Bills by older of the House after the thud reading has been 
agreed to. 

(h) In 1883 an order was made that Bills amended on third reading should 
always be reprinted as amended. This order, however, is no longer observed. 

(1) When a Bill has not been amended in committee of the whole House, 
the third reading mav lie taken immediately after the report of the committee 
has been received. The facilities for taking more than one stage of a Bill on 
one day are not extended to Ihlls ori^natmg on the agreement by the House to 
a resolution reported from a committee of the whole House based upon the 
recommendation of the Crown. 

0) Bpon this question, a member may move an amendment'of the same 
nature as it is permissible to move on flie second roadii^g (see p. 707, ante), 
either postponing the third reading for a definite period of time or stating 
reasons which should induce the House to refuse to read the Bill the third time. 
Tt is also permissible at this stage for u member to propose that the Bill, or some 
of its provisions, be re- committed to a committee of the whole House ; see 
p. 716, ante. The question “That this Bill do past*’” which is proposed in the 
House of Lords after the third reading has been agreed to (see the text, tupra), 
IS n^t pfit in the House of Conniions. 

{k) otaffiding Orders of the House of Commons (Public Business), 1911, 
No. 42. After a Bill has been read the third time, the title may.be amended 
if anj alteration in it is required to make it conform with the provisions of 
the Bill ; see llbert, Manual of Procedure in the Public Bueinesa of the House 
» of Commons', 2nd ed., p 162. 
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Sub-Skct. 8. — Consideration of Bills hf the Second IJuuse, 

1334. In order that a Bill passed by one House may secure the 
concurrence of the other House, it must pass through the same 
stages in tlie second House as it nas already passed through in the 
House in which it originated, and is similarly open to amendment. 

1336, It the House of Commons does not amend a Bill which has 
been sent down to it by the House of Lords, the Bill is returned to 
Ihe Lords after it lias been indorsed by the Clerk of the House of 
Commons with the words “ A ceste Bille Irs Communes sont 
assentus” and it is then ready to receive the Royal Assent. If the 
House of Lords makes no amendment to a Commons Bill, a 
message is sent to the House of Commons informing that House 
that the Lords have agreed to the Bill without amendment, and the 
Bill itself, unless it is a Bill for granting aids and supplies to the 
Crown (/), is retained in the House of Lords and added to those 
which are waiting to receive the Royal Assent. 

1336. If a Lords Bill is amended by the House of Commons, it 
is returned to the House of Lords after it has been indorsed by the 
Clerk of the House of Commons with the words “ A ceste Bdle 
arecqve (h's amnidemens [or arecque nne amrndement] les Communes 
sont assentm.'" In the same way, a Commons Bill when it is 
amended by the Lords, is returned to the House of Commons after 
it has been indorsed by the Clerk of the Parliaments with the words 
** A ceste Bill arecque dcs amcmlemens [or avecque une amendementj 
Ics Seigneurs sont assentus,^* 

1337. The procedure in each House of Parliament with regard to 
the consideration of amendments which have been made in one of its 
Bills by ihe other House is practically the same. If the amend- 
ments are not of a material character, a motion may be made for 
them to be considered forthwith without notice (m), but, if the 
amendments are material, the more usual practice is for the House 
which is considering the amendments to order them to be printed, 
and then to lix a day for their consideration (a)- If the amend- 
ments are agreed to, a message is sent by the House in 
which the Bill originated to inform the other House that it 


(?) For the proceiure with regard to such Bills, see p. 775, post, 
i^m) In both Houses, a motion for the consideration of amendments made by 
the other House is usually made by the member who is in charge of the Bill. 

{n) Standing Orders of the Houmc of Commons (Public Business), 1911, No. 43. 
^ere is no standing order on the subject in the House of Lords, but the almost 
invariable practice adopted by the House is not to consider the Commons’ 
amendments to one of its Bills the day they are received. In the Kou^ of 
(Commons, if the Speaker is satisfied that the amendments which have been 
made by th6^ Lords are not material, he will put the question upon a motion 
lor their consideration, made without notice, before questions to members 
aie taken (see p. 676, ante), or before the commencement or at the dose of 
public business the day the amended BiU is i-eceiveh ^ subsequetit day. 
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accepts the amendments (o). The Bill is then ready to receive the 
Koyal Assent. 

^ If, however, any of the amendments are of a contentious 
character, and such that the House in which the Bill originated is 
not prepared to accept, the procedure may become more com- 
plicated (p). In such a case, when the order of the day is road in 
either House of Parliament for the consideration of the amendments 
which have been made in any Bill by the other House, a motion is 
made for their consideration to which an amendment may be pro- 
posed that the consideration of such amendments be postponed 
“ until this day three months “ or until this day six months,*’ or 
that the amendments be laid aside {q). If an amendment of this 
nature is agreed to, no further proceedings are taken on the Bill, 
which accordingly drops for the session. But, if the original ques- 
tion is agreed to, the amendments are considered in turn, and 
motions may be made in respect of each amendment either to agree 
with it, or to disagree with it, or to amend it (r). 

1338. Whenever either House has agreed to a motion to disagree 
with an amendment to one of its Bills made by the other House, it 
appoints a committee to 2 >i^epare a reason or reasons for such 
disagreement. This committee meets as soon as the consideration 
of the amendments to the Bill has been concluded in the House, 
and proceeds to draw up the necessary reason or reasons, which 
it reports forthwith to the House. A report from a committee 
appointed for this purpose is agreed to in either House without 
discussion, after which the Bill, together with the reason or reasons 
for disagreement, as well as any amendments which may have been 
made to the amendments made by the other House, and any con- 
sequential amendment to the Bill which may have been rendered 
necessary by any such amendment, is then sent back to the other 
House («). 


(6) Thus, if the Bill is a Common r Bill, it is returned to the Lords with a 
message, after having been indorsed with the words ** A ces ammdemens les 
Communes sout assenfvs/' 

( jA For this procedure, see the Rules, Orders etc. of the House of Commons, 
datea 4th June, 1891, No. 267. The order is set out in May, Parliamentary 
Practice, 11th ed., Appendix vii., p. 954. 

(q) Ilbei-t, Manual of Piocedure in the Public Business of the House of 
Commons, ‘2nd ed, pp. 163, 164. Fresh amendments may also be made in 
the Bill itself, but any such amendments must be consequential on an amend- 
ment which has been inserted in the Bill by the other House {thid.). 

(r) in 1906 the House of (/ommous rejected en bloc the whole ctf the amend- 
ments made by the House of Lords to the Education (England and Wales) Bill 
without assigning, in the case of any amendment, a specific leason for its 
rejection, and a resolution was carried iii the House of Loids protesting against 
this procedure as an innovation in constitutional procedure ; see Journals of 
the House of Lords, 1906, Vol. CXXXVHI., p, 495. 

{«) The reasons are written out on a sheet of paper containing the amend- 
ments which are disagreed with. This paper is attached to the Bill. The Bill, if 
it lif a House of Lords Bill, is indorsed by the Clerk of the Parliaments with 
the words “ Cesfe Bille est remise aux ComTtiujies arecque dee Batsons [or uns 
Batson} *’ ; if it is a House of Commons Bill, it is indorsed by the Clerk of the 
House of Commons with the same words, except that “ Seigneurs is substi- 
tuted for “ Communes” After this, no further indorsement is made on a BUI, 
► however often it may psiss between the two Houses. 
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1339. Several courBes are thereupon open to the House which made 
the amendments in tho first instance. The first course is to insist 
upon its amendment or amendments to which the other House has 
disagreed ; the second is to agree not to insist upon such amend- 
ment or ameudincuts : and the third is to amend its own amend- 
ments, or propose new amendments to moot the objections which 
have been taken to its original amendments by the other House. ^ 

If the House which made the amendment or amendments in 
the first instance adopts the first course, the Bill drops, unless 
the House in which the Bill originated gives way and does not 
insist upon its disagreement, in which case it is still open to it to 
amend the amendments which Ijave been made by the other 
House, and to which it originally objected. In this event, it is 
again left to the House which made the amendments in the first 
instance to accept, amend, or refuse the amendments to its 
amendments. 

If the House adopts the second course, the Bill is complete so 
far as the particular points in dis])ute with regard to such amend- 
ment or amendments are concerned. 

If the House adopts the third course, it returns the Bill to 
the other House with such amended or new amendment or amend- 
ments. It then remains for tliat House to decide w'hether it will 
accept, amend, or refuse the new^ pro])osals. 

It is, tbend'oro, possible for a Bill to ])ass and ropass between the 
two Houses lor an indefinitf) nnnil)er of times, until an agreement 
has been arrived at, or until one or other of the Houses insists 
finally upon some amendment to which the other House disagrees, 
in w'liichcase the Bill drops. 


HTTB-Sh( r. 9 - - inio fair of IliJh 1o irJivh ihe J/oitsr of Lojf^s 

has hot Afjrced. 

1340. Bills which have been passed by the House of Commons, 
but which have not been agreed to by the House of Lords, ma} , 
under certain circumstances, become law (f). 

If any j^nblic Bill, other than a “ uloney Bill ”(w)’ ^ 

extending the maximum duration of Parliament beyond five years, 
(u* a Bill for confirming a provisional order (a), is passed by the 
House of Commons in three successive sessions, whether of the same 
Parliament or not (h), and, having been sent up to the House of 
Lords at least one month before the end of the session in each of 
those sessions, is rejected by that House, or is not passed either 
without amendu\ent, or with such amendments only as the House 
of Commons is prepared to accept (r), it is, upon its rejection for the 


(0 Parliament Act, 1911 (1 & l: Geo. Ti, c. Hi), s. ‘J (1). 

0/) As defined m efttof., s. 1 For the procedure with regard to a money 
Hill, feee p. 776, posi. 

(al Parliament Act, 1911 (1 & 2 Geo. 5, c. IJlJ, k. ,5. ^ 

(/)) Two years muBi elapse })etween the second reading of k Bill in the first of 
those seHsiuus by the House ol (’oiumous and its passing by that ilouse in the 
third session (ibid , s. 2 (1) ). 

(cj A Biii 19 deemed to be lej^-cted by the House of Lords unlr^se these two 
oonoitioDs jare complied with [lUd., s. 2 (3) ). ■ 
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third tiuift by the House of Lords, and unless the House of ( omnions 
direct to the contrary, to be presented to His MM-jesty for tlie Loyal 
Assent, and, upon the Royal Assent l^eing signified, is to become'an 
Act of Parliament as if it had been passed in the usual manner by 
l)oth Houses of Parliament (</). 

Upon any Bill, which is thus presented to His 'Majesty for the 
Pioyal Assent, must be indorsed a certificate signed by the Speaker, 
stating that the provisions of tlie Parliament Act, 1911 (r), have 
been duly complied \vith(/). 

1341. A Bill is to be deemed the same Bill as a former Bill sent 
up to the House of Lords by the House of Commons in a preceding 
session : (1) wdieii it is identical with the former Bill, or contains 
only such alterations as are rendered necessary by the lapse of time 
since its first introduction ; or (2) when it contains amendments 
made by the House of Lords in the preceding session, which have 
been agreed to by the other House (r/). In ihe case of any such 
Bill, the Speaker is required to certify either that the alterations 
are necessary on account of the lapse of time, or that the {imendments 
have heeii agreed to by both Houses (/O. 

Amendments which are made by the House of Lords in a Bill 
which is sent up to it for the third time, and to which the House of 
Commons agrees, may also be inserted in the Bill before it receives 
the Iloyal Assent, if the Speaker certifies that they have been 
agreed to by both Houses (i). 

Sub-Sect. 10. — Bot/al Jssent, 

1342. When a Bill has been passed by both Houses of Parlia- 
ment, or has been passed by the House of Commons in the manner 
provided by the Parliament Act, 1911 (/.), it is ready to receive the 
Jloyal Assent (i). 


((f) For the words of enactment to a Bill passed under the provisions of the 
Parliamont Act, 1911 (1 & 2 Geo. o, c. 13), see title Statutes. 

(e) 1 & 2 Geo. 5, c. 13. 

( /’) Pai'liameiit Act, 1911 (1 & 2 Geo. 5, c. 13), s. 2(2)* fhid.y s. 3, provides 
that any certilicato of the Speaker given under the Act shall be conclusive for 
all purposes, and shall not be questioned in any court of law* 

(g) Ihid., 8. 2 (4). 
h) Ibid. 

(i) 1 htd. The House of Commons may suggest amendments to a Bill in the 
second or third session. Such amendments are to he considered by the House 
of Lords, and, if agreed to by that House, are to be treated as if they wore 
amendments proposed by the House of liOrds, and agreed lo by the House id* 
Commons (ibid.), 

(ft) 1 & 2 Geo. 6, c. 13. 

(1) It is sometimes necessary that a Bill (usually a Consolidated Fund Bill 
or tne Army (Annual) Bill) should become law before a certain date either to 
meet the exigencies of the public service or to comply with the provisions of a 
statute.^ In such a case a commission to notify the Royal Assent is held as 
soon as possible after the Bill ^s ready to receive it. As a general rule, how- 
ever, a commission is not held until a reasonable number of Bills are waiting to 
receive the Royal Assent. Bills which ore ready for the Royal Assent, with 
the exception of Bills imposing a financial burden on the people which 
are returned to the House of Commons, are in the custody of the Clerk the 
* Parliaments ; see p. 720, arite. 
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134d. tiiilesfi the Sovereign is present in person, the Royal Asjeiil 
is Hignified by Lordn (lommififlioners appointed for the purpose (m). 
Tlie ceremony tak(js place in the House of Lords, and the pro- 
cedure is practically the same >\hether the Sovereign himself is 
present on the occasion or is represented by Couimissioners (d). 

At the time ^vhich has been appointed for holding a com- 
mission (W the Lord Chancellor, accompanied by two or four 
other Lords Commissioners, takes his seat on a form placed in 
front of the Throne, and the Gentleman Usher of the Black Rod 
is directed to request the attendance of the Commons in the 
manner which has already been described. 

As soon as the Speaker, accom2)anied by the Commons, has 
arrived at the bar of the House of Lords, tlu) Lord Chancellor 
acquaints the Houses with the commissif)n((*). 

The Reading Clerk then reads the commission, after which the 
Lord Chancellor declares and notifies the Royal Assent to the Acts 
which are mentioned in the commission and directs (d) the clerks 
to pass the same in the usual form and words. 

1344. It is the duty of the Clerk of the Crown to read out the 
titles of the Acts, to each ot which in succession the Clerk of the 


{m) The tSovoreigu dooa not now attend to give his assent to Bills except when 
he prorogues Parliament in person. It used to bo custoniary for the Sovereign to 
1)0 present in person to give his assent to Bills for making provision for the 
honours and dignity of the (Vown, even when such Bills were passed during 
the course and not at the conclusion of a session, but this practice was not 
adhered to either in 1901 or 1910; compare May, Parliamentary Piactice, 
11th ed., p. 514. 

(al See p. (592, ante. 

du The forms of (Kaiimissions for declaring the Ei)\ al Assent are prescribed 
by Kules made by Older in Oouiicil, pursuant to the Ciown Office Act, 1877 
(40 & 41 Yict. c. 41), amended by the Crowu Office Act, 1890 (53 & 54 Viet, c, 2). 
Such commissions are prepared in the Crown Office by the Clerk of the Crown 
in Chancery, and are then K*Qt by the Lord Chancellor, through the Secretary 
of State for the Home Department, to the Sovereign to receive his apiiroval 
aud signature. As souu as the commission has been signed by the Sovereign, 
It is returned to the Lord Chancellor. The wafer Grout Seal is then attached to 
it, and it is placed on the table of the House of Lords. The authority for the 
Bills which are ready to receive the Royal Assent is supplied to the Crown 
(Office by the Clerk of the Parliaments, who sends to the Clerk of the Crown a 
list of the Bills which are to a|)j)ear in the commission. Ho also sends another 
copy of this list to the Lord (?haiioellor, who sends it to the Sovereign with the 
commission. Bills which are to receive the Royal Assent are arranged in a 
definite order, namely : — (1) Bills which grant aids or supplies to the Crown, 
(2J public Bills, (3) hybrid Bills, (4) Bills to confirm provisional orders, 

( j) private Bills of local or jiersoual chai-acter, and (6) stiictly private Bills. 

(c) The Lord Chancellor informs the two Houses that “ His Majesty, not 
thinking fit to be personally present, has been pleased to cause a commission to 
be issued under the Great Seal, and thereby given his Royal Assent to certain 
Acts which have been agreed upon by both Houses of Parliament the titles 
whereof are particularly mentioned, and by the said commission has commanded 
us to declare and notify his Royal Assent to the sai^ Acts in the preseqpe of 
you the Lords and Commons assembled for thatf purpose.' * 

(rfj In obedience to this direction, the Clerk of the Crown in Chancery, who, 
on tnis occasion, takes the seat at the table of the House which is usually 
occupied by the Clerk Assistant, aud the Clerk of the Parliaments rise from 
their places, and, after bowing to the Throne, stand one on each side of the . 
table zor t^e remainder pi the proceedings. * 
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ParliameJits signifies the Hoyal Assent in Norman French (e). In 
the case of an ordinary pnhlio or private Act, the assent of the 
iJrown is signified in the words '\Le Hoi U veidt ’’ ; in the case of a 
Finance Act or of an Act malcing a grant of public money or 
imposing a charge upon the ])ublic revenue, in the words “ L/; Itoi 
remercie sen horn nujets, awpir, lent Imierolentr, ei aum l.o veidl ” ; 
and, in the case of a strictly [)rivate Act, in the words “ Soil fait 
cnmvie it est desint ” ( f ). 

As soon as all the Acts mentioned in the commission have received 
the Royal Assent, the ceremony is at an end, and the Speaker, after 
exchanging salutations with the Lords Commissioners, returns to 
the House of Commons. 

Sua-SECr. W.^—Pnidimj and Pnhl (nitwn. 

1345. After a public Act has received the Royal Assent (g) it is 
printed (h)- Two vellum copies of the Act are signed by the Clerk 
of the Parliaments or his deputy, one of which is preserved in the 
Victoria Tower at Westminster, the other in the Public Record 
Office. 

1346. The legislation of each year is divided into two main 
groups : the first includes the public general Acts, which are printed 
and issued separately (i) ; the second, the local and private Acts 
and the public Acts of a local character, which are printed together. 

1347. The public general Acts are published in one volume as soon 
as possible after the end of the year in which they have been passed 
into law. In addition to the public general Acts, this volume 
contains (1) a table of the titles of the public general Acts arranged 
according to chapter; (2) a table of the titles of the local and 
private Acts (including the public Acts of a local character), 
arranged alphabetically; (3) a table showing the effect of the 
year’s legislation on public general Acts ; (4) a table of the local 

(e) When the title of each Bill is read, the Clerk of the Parliaments and the 
Clerk of the (Jrown bow to the Throne. The former then turns round and faces 
the Speaker at the bar before signifying the Eoyal Assent. 

(/’) If the Eoyal Assent is refused to a Bill, the intention of the Crown 
is signified in the words “Xe Moi s'auueraP The Eoyal Assent has not 
been withheld since 1707, when Queen Anne refused her assent to a Bill 
for settiing the militia of that part of Great Britain called Scotland; see 
Journals of the House of Lords, 1707-8, Vol. XVIIL, p. 606. ^ 

( 7 ) The printed copy of an Act of Parliament hears the date on which it 
received the Eoyal Assent. In the absence of any direction to the contrary 
contained in the Act itself, the Act comes into operation from the date it 
receives the Eoyal Assent ; see Commencement of Acts of Parliament Act, 
1702 (33 Geo. 3, c. 13), and title Statutes. 

(A) A proof is sent to the Clerk of Public Bills in the House of Lords, who 
examines it with the House copy of the Act. As soon as the proof has been 
examined, the Clerk of public Bills returns it with his certificate to the printers, 
and at the same time requests the Controller of His Majesty's Stationei^ Office 
to ^ve instructions for Uie Act to be issued with as little deky as possible. 

(t) An Aot which has been treated as a pubEo Bill during its passage through 
Parliament is not necessarily printed amongst the public general Acts. If the 
measure is of a local character, it is usually published amongst the public 
of a local character. 
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and ])rivate Acts arranged in claspes ; and (5) an index to the public 
general Acts (jf). 

The public Acts of a local character are also published together 
in a subsequent volume. 

Sect. 4 . — Public Bills of a S^mual Character. 

Sub-Sect. 1.— /?i General 

1348. In addition to the ordinary public Bill (A), Parliament is 
sometimes called upon to deal with certain other public Bills which 
must be briefly noticed, eitlier because they are introduced for a 
special purpose or Itecause the procedure witli regard to them is of a 
peculiar character. 

Sub-Sect. of Grace. 

1349. An Act of Grace, which is an Act for a general pardon, 
originates w^ith the Crown (/). The Bill is introduced into tho House 
of Lords by a Minister in ol)cdierjce to a command of tho Sovereign, 
and, as soon as it has been read a first time, a motion is made that 
it be humbly accepted and passed. Tliis motion is agreed to neinine 
cuntradicente, and the Bill is then sent to the House of Commons, 
where the same procedure is adopted. The Bill receives the Eoyal 
Assent in the usual form and manner {m). 

Sub-Sect. 3 . — Act of Jmhmnity. 

1350. An Act of Indemnity is an Act passed to relieve any person 
from disabilities and penalties which he has incurred by having 
contravened the law, 

A Bill for this purpose is .presented to Parliament by a Minister 
in obedience to a command of the Sovereign, and is then proceeded 
with in the same way as an ordinary public Bill. It is passed 
through both Houses with as much dispiitch as possible, all its stages 
generally being taken on the same day, and then receives the Eoyal 
Assent in the usual form and manner (a). 

(./) Each category of Acts is numbered in a different way. Public general 
Acts are numbered in Arabic characters ; private local Acts and public Acts of . 
a local character in small Homan numerals , personal Acts, if piinted, in 
italicised Arabic iigures. 

(A) As to the passage into law of ordinary public Bills, see pp. 723 et seq.t 
ante. 

(/) Por an example of an Act of Grace, see “ An Act for the King and 
Queens most Gracious, Generali and Eree Pardon” (stat. (1690) 2 Will. & 
Mar. c. 10); and ifor the procedui*e with regard to it, see Jouinals of the 
House of Lords, 1690, Vol. XTV., pp. o02, 503; Journals of the House of 
Commons, 1690, Vol. X., p. 423. 

(m) To an Act of Grace, to which tho consent of the Crown must be given 
before it is considered by Parliament, the form of assent in former times used 
to be, ** Lee jprelatSf seigneurs et coinmvnee, en ce preaerit parletnent assembles^ au 
worn dc touts VOS anires sit/ets, rmerrient ires bumhleTnejpt / osire majestSf et j^ient 
d Dieu vom dunner en smtd 6w</tf vie et lonytie .'* ' In more recent times, however, 
the Eoyal Assent to a Bill of this hind has been given in the same form as to 
an ordinary public Bill ; see Journals of the House of Lords, 1717, Vol. XX., 
p. 546; 1747, Vol, XXVII., p. 137; compare May, Parliamentary Practice, 
ilth ed., p. 513. 

(h) for the procedure on a Bill of Indemnity, see the proceedings on* 
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Sub-Sect. 4..-~~Act of Attainder 

1361. An Act of Attainder, although it is a legislative enactment, 
ft the highest form of parliamentary judicature, because an 
individual for whose punishment a Bill of this kind is introduced 
is tried by both Houses of Parliament, and can only be condemned 
yith the assent of the Crown (o). 

A Bill of Attainder has been usually, although not invariably, 
introduced in the House of Lords (/>), and the procedure upon it in 
both Houses of Parliament is the same as upon an ordinary public 
Bill, except that, as the measure is one of a judicial character, the 
accused person is allowed to produce evidence and employ counsel 
in his defence (</). 

Sub-Sect. 5 . — Ada for the nercraol of AtiainderSf or for Reaioraiton of Uoiuwrs 
and LatidSj or Jor Reshtuhon of Blood. 

1352. Bills which are introduced for the purpose of reversing 
attainders, or for the restoration of honours and lands, or for the 
restitution of blood, cannot be laid before Parliament unless they 
are signed by the Sovereign. 

Such Bills are introduced in the House of Lords (r) in the same 
way as an Act of Grace, but are then dealt with as ordinary public 
Jiiils. In the House of Commons, the consent of the Crown must 
be signified before a Bill of this kind is read the first time. After 
it has oeen read the second time, it is committed to a select committee 
which is specially nominated by the House (.s). 

Sect. 5. — Irritate Bills and Bills to Confirm J^rorisional Orders. 

Sub- Sect. \.— h'eii€ral Clasaf cation oj Bitvaie Bills. 

1353. J’rivate Bills, although they deal with almost every class of 
subject, are divided into two main groups, namely : — 

(1) Local Bills, which are commonly referred to as private Bills, 

are Bills promoted by particular corporations, companies, and other 

■ * - -- — . -- - _ . _ , ^ 

Lord Byron ’ri Indemnity Bill, 1880 (Juuriiala of the House of Lords, 1880 
Vol. rXII., pp. 206, 271 ; Journals of the House of Commons, 1880, 
Vol. CXXXV., p 306). 

in) May, Pari lamentiiry Practice, 11 th ed., pp. 660-671 ; see title Courts, 
Vol. IX., p. 20. 

(p) The lords spiritual, acting in theii* capacity as lords of Parliament, vote 
upon any stage of a Bill of Attainder. For their position in impeachments, see 
p 621, ante. , 

( 7 ) The procedure upon a Bill of PaiU‘< and Penalties, which is also an exercise 
of the judicial power of Parliament in a legislative formf is the same as that 
upon a Bill of Attainder ; see 4 Hatsell, Precedents of Pail lament, ed. 1818, 
pp 331—346 

(rj The Lords have always claimed that Bills of ibis description should 
originate in their House ; see the declaration of the House in the case of Sir 
C Stanley’s Bill in 1664 — 65 (Journals of the House of Lords, 1664—65, Vol. 
XU p. J874), and the Eeport from the Select Committee of the House appointed 
to conside^’the subject in 1702, *on the occasion of a Bill to reverse the attainders 
against Lord Bophiu and Lord Carlingford being introduced in the Commons 
(sKo Juuinala of the House of Ijords, 1702, Vol. XVll., pp. 11 8, 1 19). Compare 
House of Lords Manuscripts, Vol, V. (Kew Senes), introduction, p. Hu ; 

^ 3 Hatsell, Precedents of Parliament, ed. 1818, pp. 67, 

’ (a) May, Parliamentary Practice, 11 th ed., p. 862. 
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SiKJT. B. parties, who require parliamentary powers for the object or under- 
Private Bills taking which they have in view, and therefore include Bills in 
and Bills relation to specified railways, harbours, piers, roads or tramwayi^ 
to Confirm supply of gas, water or electricity, improvements, sanitary or police 
matters in local districts. A general Bill dealing with any of these 
Orders. subjects would be a public Bill ; but where it is desired to apply or 
extend a general law in the case of a locality, or to give exemption 
from it, this is done by a private Bill (^). 

(2) Personal Bills, which afi’ect only the interests or property of 
the individuals to whom they relate (a). 

The practice and procedure with regard to private Bills is laid 
down in a series of standing orders which are almost identical 
in both Houses, although each House has a few orders peculiar to 
itself. 

(<) See alflo p. t02, ante. In the Standing Orders ef the two Koufies, all such 
Bills are divided into two classes, according to the subjects to which they relate, 
namely : 1 st Class. — B urial ground (making, maintaining or altering) ; charters 
and colorations (enlarging or altering powers of) ; church or chapel (building, 
enlarging, repairing or maintaining) ; city or town (paving, Lghting, watching, 
cleansing or improving) ; company (incorporating, regulating, or giving 
powers to) ; county rate ; county or shire hall, courthouse ; Crown, Church or 
corporation property, or property held in trust for public or charitable purposes ; 
electricity supply ; ferry, whore no work is to be executed ; fishery (making, 
maintaining or improving) ; gaol or house of correction ; gas work ; improve- 
ment chaige, unlehs proposed in connection with a second class work to be 
authorised by the bill ; land (inclosing, draining or improving) ,* letters patent ; 
local court (constituting); market or market-place (erecting, improving, 
repairing, maintaining or regulating) ; pilotage ; police ; poor (maintaining or 
employing) ; poor rate ; powers to sue and be sued (conferring) ; stipendiary 
magistrate, or any public officer (payment of); trolley vehicle system; and 
continuing or amending an Act passed for any of the purposes included in this 
or the second class, where no further work than such as was authorised by a 
former Act is proposed to be made. 2ni) Class.— Making, maintaining, varying, 
extending or enlarging any aqueduct, archway, bridge, canal, cut, dock, 
drainage (where it is not provided in the Bill that the cut shall not be more 
than eleven feet wide at the bottom), embankment for reclaiming laud from 
the sea or any tidal river, ferry (where any work is to be executed), harboim, 
motor road, navigation, pier, port, public carriage rood, railway, reservoir, sewer, 
street, subway, tramway, traniroad, tunnel, waterwork. (The lists differ in the 
two Houses, e.g., the House of Lords list commences the 1st Class with 
“ Arbitration in respect of the affairs of any Company, Corporation, or person,” 
and ” City or town ” reads “ City, Borough, Town, or district.” It is sometimes 
a mirtter of considerable difficulty to decide in which of these two classes a Bill 
should be placed, because the subjects dealt with in each class are merely 
specified by name, and it is not clearly stated that certain Bills are to be 
included in dne class and all others in the other class. In any doubtful case, 
however, the Exaigainer (see p. Y40, post) to whom the matter is referred 
decides in which class the Bill is to be placed. For forms of Bills and clauses 
in Bills, see Encyclopaedia of Forms and Precedents, Vol. IX., pp. 240—248, 
201—287 ; for forms of procedure under the Borough Funds Acts, 1872 (36 & 
36 Viet, c. 91), and 1903 (3 Edw. 7, c. 14), see Encyclopaedia of Forms and 
]^ecedents, Vol, IX., pp, 169—180; for forms relating specifically to electric 
lighting and power, see ibid., pp. 213, 242, 264 ; gasworks, tW., p. 187 ; local 
government, thtd., pp. 200, 201, 240, 293, ^8, 398, 322 ; railways, thid.,^ip. 181, 
186, 189, 191, 199, 208, 241, 249, 287; tramways, ibid., pp. 181, 184, 185, 189, 
322; water and watercourses, tUd., pp. 180, 293, 298. 

(u) Personal Bills (see p. 768, post) include all estate Bills, divorce Bills, 
naturalisation Bills, and name Bills ; see Standing Orders of the House of Lords, 
1911 (Private Business), No. 149. • 
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SuB-S£CT. 2.- f'arliammUvy Jg-Mis, 

1354. The work connectoil with tbo promotion o[ priviito Billn, 
and also with tlie opposition to all legislation of this kind, is 
performed by parliamentary agents, who in each House me held per- 
sonally ros])onsible for the due observance of tljc rules and orders 
of the House which have been drawn up for their guidance and for 
the regulation and inanageinent of i)rivate business (/r). 

1355. In neither Iloiiae may any person act as a parliamentary 
agent until he has suhscribed a declaration before one of tlie clerlis 
in tlio Trivate Jlill Ollice, engaging to ol)sefV(3 and obey the rnlo.s, 
regulations, oj’ders, and practice of the House, and also to pay and 
discharge all fees and charges due and payable in respect of any 
])etition or ilill upon which he may ajfpear hs agent. In addition to 
subscribing this deidaration, he must enter into a recognisance 
or l)ond, if requiretl, in the penal sum of i‘r>00, ^Yitll two sureties of 
JL'250 each, to observe the said declaration (.< ). 

SuB-fc>ECT. li . — Vrehmnary Promlure with regard to I'm ate [Local) IhUs. 

(i.) PHiiwn. 

1356. A petition must be presented to the House of Commons by 
the promoters of any private Bill for leave to introduce their Bill 
into Parliament But, before such a petition is presented, intend- 
ing applicants to Parliament must comply with various rules and 
formalities which are laid down in the standing orders of the two 
Houses as necessary preliminaries before the introduction of any 
such Bill (i). 

[w) In either House, a piuliamontavy agent who wilfully acts in violation of 
the rules andpnictico of iVdianient, or of any rules presenbod for his guidance, 
or is guilty of professional misconduct, may be suspended either absolutely or 
temporarily from acting as a parliamentary agent. No person who has teen 
suspended or prohibited from practising as a parliamentary agent, or who has 
been struck off the roll of solicitors or disbarred by any of the Inns of Court, 
may be regiatored as a parliamentary agent without the express authr)rity of 
the" Tiord Ohairraan of Committees in the House of Lords or of the Speaker in 
the House of Commons. As to barristers generally, see title Bahiusteks, 
Vol. II., pp. 1157 et seq. As to solicitors, see title Solicitous. 

(;c) In each House, the name of every person who has qualified himself to act 
as a parliamentary agent is entered in a register kept for the purpose. It is 
only necessary for one mombor of a firm to subscribo the required declaration, 
but tlio names of the other members of the tinn must be entered in the register. 
If a person, who is not a qualified solicitor or writer to tbo signet, wishes to 
act as a parliamentary agent, ho must make application in wriliflg and must 
produce a certificate of his respectability. , 

(o) Standing Orders of the House of Commons (Private Business), 1911, 
Nos. 3i2, 193. For forms, see Encyclopaedia of Forms and Precedents, Vol. IX., 
pp. 199, 200. The petition, signed by some of the promoters, and with a printed 
copy of the proposed Bill annexed to it, must bo deposited at the Private Bill 
Office in the House of Commons on or before the 17th December (Standing 
Or^prs of the House of Commons (Private Business), 1911, No. 32). No Bill 
for whi^ a petition has not Ixton presented to the House of OommonB may be 
brought into the House of Lords, unless a petition is first presented to that 
House (Standing Orders of the House of Lords (Private Business), 1911, No. 8G). 
The presentation of a petition before a private Bill may be presented to Parliament 
emphasises the distinction between it and a public Bill ; see p. 702, ante. 

(6) The examination of such petitions by the Examiners (see p. 740, ’poii) 
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PARLIAkBNT. , 

(ill) 'N<A%u. 

1357. In all cases where it is proposed to bring in a private 
Bill, the promoters, either iu the month of October or before the 
27th November previous to their intended application to Parlia- 
ment, must publish in the London, Edinburgh, or Dublin Gazette^ 
as the case may be, a notice stating the objects of the proposed Bill. 

Where a Bill relates to any particular city, borough, town, or 
urban or rural district, or is to authorise the constructioji of works 
or the taking or compulsory user of land in any county, or to extend 
the time fixed by a previous Act of Parliamcuit for such purposes, 
notices must also be inserted, upon two separate occasions in two 
consecutive weeks, in a newspaper published in the town or locality 
to which the provisions of the proposed Bill refer (c). 

1358. In addition to the notice published in the Ga:f'ite and 
local newsjiapers, the promoters must s(‘nd, before the 15t)i 
December, an application in writing to tlie owner, lessee, or occupier 
of any laud which they propose to acquire compulsorily for the 
purposes ot their Bill, inquiring whether he assents, dissents, or is 
neuter in respect of such application id). 

1359. Promoters of a Bill to authorise the laying down of a 
tramway must obtain the consent of the local authority of the 
district or districts through which it is proposed to construct the 
tramway, and, if in any district there is a road authority other than 
the local authority and it is proposed to break up the road, they 
must also obtain tlie consent of sucli road authority (c). 


enables the two Houses to find out whether the promoters of the proposed Bill 
have obeyed the regulations contained in Die standing orders with regard 
to it. 

(c) Standing Orders of the House of Lords (Piivate Dusinoss), 1911, Nos. 
.‘3—9; Standing Orders of the House of Commons (Private Business), 1911, 
Nos. .‘3— 9. As to bills involving the compulsory purchase of land, generally, 
see title Compulsory Purchase op Land and Compensation, Vol. Vt., 
pp. 6 seif. In the case of any tramway or underground railway or trolley 
vehicle system Bill, which necessitates the alteration or disturbance of any 
street or road, in addition to the published notujes, a notice must be posted for 
fourteen consecutive days in any such street or road; see Standing Orders of 
the House of Lords (Private Business), 1911, No. 10; Standing Orders of the 
House of (Commons (Private Business), 1911, No. U). 

{(J) Standing Orders of the House of Lords (Private Business), 1911, Nos. 
11, 12 ; Standing Orders of the House of Commons (Private Business), 1911, 
Nos. 11, 12. • This application should be as nearly as possible in the form which 
is set forth in Appendix (A) to the Standing Orders of each House {ihuJ.). For 
forms of notice to owners etc., see Encycloj)npdia of Forms and Precedents, 
Vol. IX, pp. 1«1^1S9. 

(e) Standing Orders of the House of Lords (Private Business), 1911, No. 22 ; 
Standing Orders of the House of tbmmons (Private Business), 1911, No. 22. 
The order further provides that where it is proposed to lay down a tramway 
in two or more districts, the consents of the local and road authorities having 
jurisdiction over two- thirds in length of the sfeaeets and roads required for*the 
purpose shall be deemed sufficient. If the consent required to be given under 
this order is refused, the refusal constitutes an absolute bar to the construction 
of the proposed tramway, unless the standingorder committees of both Houses 
decide to dispense with the standing order. For form of consent, see Encyclo- 
paedia of Forms and Precedentis, Vol. IX., p. 189. 
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1360. The promoters of a Bill to authorise the laying down of a 
tramway must also send notices in writing before the 15th December 
(J) to all owners, lessees, or occupiers (/) of premises which front 
the new tramway line, in cases where it is intended that a less space 
than 9 feet 6 inches shall intervene between the outside of the foot- 
path on either side of the road and the nearest rail of tlie tramway, 
and (2) to tlie owners or lessees of any railway, tramway, or canal 
the interests of which would be affected or interfered with by the 
pi’Ojiosed new' tramway (^/). 

1361. In the same way (1) the promoters of any Bill )>y which it 
is proposed to abstract wattT from any stream for the purpose of 
supplying any cut, canal, reservoir, aqueduct, navigation or water- 
work, must give notice in writing to the owner, lessee, or occupier 
of any mill, manufactory, or otlier work, who makes use of the 
water of the stream for a distance of tw'eiity miles below the point 
at which it is intended to take the water lor the pur]> 0 Rt‘S of the 
Bill(//); and (2) the j)romoters of any Bill for constructing gas- 
w^orks or sewage works or a sewage farm, or for erecting a station 
lor generating electrical energy or for other purposes calculated to 
affect injuriously the amenities of the neighbourhood, must serve a 
notice upon the owner, lessee, or occupier of any dwelling-house 
within 800 yards of the site to be. used for the purposes of the 
proposed Bill (i)* 

1362. The promoters of any Bill by which it is intended to 
relinquish works tlie construction of which has lieen already autho- 
rised by Parliament must give notice, before the 15th December, 
to any owner, leasee, or occupier of property who would be affected 
by the provisions of the proposed Bill(;/). 


[/) Tho standing orders of the House of Ijords do not insist upon a notice 
being sent to occupiers m this case or in the cases mentioned in the two 
following paragraphs ; see tho text, iw/rw . 

((/) Standing Orders of the House of Lords (Private Business), llUl, Noa. l.'l, 
Standing Orders of the House of Commons (Private ilusiTiess), 1911, 
Nos. 1 ‘J, IStt. (h'oT a fomi, see Kncyclopsodia of Forms and Precedents, Vol. 
TX., p. 184.) iTnder the second of these standing orders, the promoiers of a 
Bill to provide trolley vehicles ate also required to give similar notice to the 
owner or ^(^putod owner, or leasee or reputed lessee, of any railway, ti*amway, 
or canal whi(‘h their iindoidakiiig may a fteet or intertc'ie with. As to tramways, 
see title Tiumw VYS and Jiiniir Kaii.ways. As to railways and canals, see 
title EaII AV AYS AN D ( \v N ALS. 

(/i) standing Orders of the House of Lords (Priv.ate Business), 1911, No. 14; 
Standing Orders of the House of (Vnnmons (Private Biismess), 1^11, No. 14. 
As to water supply, see title Water SrrcLY, , 

(j) Standing Orders of the House of Jiords (Private Bii'^iness), 1911, No. 15 ; 
Standing Orders of th<* House of (\>nimoas (J^rivato Busirn'ss), 1911, No. 15. 
As to the grant of siututoiy powers to construct gasworks, seo title Oas, 
Vol. XV., p, 811. As to sowago works, w'e title Skweijs and Drains. As to 
electric power Acts, see title Fleotrio Lightind and Power, VoL XH , 
pp. i?27 et seq. For fori 48 of uoIk'o, see Eucyclopanlia of Fi>rmR and Precedents, 
Vol. 15?., pp 180, 187, and coiftpare, ihui.j p. 218. 

(,/) Standing ()rdi*rs of the House of Lords (Private Business), 1911, No 10; 
Standing Orders of the House of Commons (Private Busiiie.s.s), 1911, No 10; 
see Encyclopaedia of FormB and Precedents, vol. IX., pp. 187, 898; tor form 
of Bill, see %hid., p. 249. Notice in writing must be given before the 21st 
• December to owners etc. of property when it is proposed to repeal or alter 
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1363 . The promoters of a Bill are required to serve any applica* 
tion which they make and any notice which they send in conformity 
with a standing order of either House of Parliament, either by 
delivering it personally to the party entitled to receive it, or by 
leaving it at his usual place of abode if ho is resident within the 
United Kingdom, or w’itli his agent if he is abroad, or by sending it 
to him by post in a registered envelope and in conformity with 
such regulations as from time to time may be drawn up by the 
Postmaster-General (k). 

(iii.) Plam and Sections. 

1364. The promoters of a private Bill are required to prepare a 
plan and section of any works which they propose to construct, and, 
ill the event of any land being required for the purposes of the Bill, 
they must also prepare a book of reference, containing a description 
of the property to which allusion is made on the plan, the county 
and the parish or towmship in which it is situated, and tlie names of 
the owners, lessees, and occupiers of the required land (/). 


any statutory provjMoiia wbicli arc already in existence for their protection, 
and to any railway company over whoso line it is proposed to take compulsory 
running' jiowerfi ; see Standing Orders of the House of Lords (Private Business), 
1911, Nos. 17, IS; {Standing Orders of the House of Commons (Private 
Business), 1911, Nos, 17, 18 ; see also Encyclopaedia of Eorms and Precedents, 
Vol. IX., pp. i88, 189. "When it is intended to introduce a Bill to alter or 
I'cpcal any statutory provision relating to nuisance arising on any land, notice 
in wntiug must also do given, before the same date, to the owner and lessee of 
every dwelling-house situated within 800 yards of the land; see Standing 
(hders of the House of Lords (Private Business), 1911, No. 17a; Standing 
Orders of the House of Commons (Private Business), 1911, No. 17t7. 

(A.) Standing Orders of the House of Tx>rdH (Private Business), 1911, No. 19 ; 
Standing Orders of the House of Commons (Private Business), 1911, No. 19. 
Evidence of the application having been made, or of the notice having been 
sent, is furnished either by the written acknowledgment of the party interested, 
or by the production of the post office receipt if the application was made or the 
notice sent in a registered letter. A notice served or application made on a 
.Sunday, Christmas Day, Good Eriday, or Easter Monday, or before 8 o’clock in 
the forenoon, or after 8 o’clock in tho afternoon on any day, is deemed invalid, 
except in the case of the delivery of lottc^rs by post ; see Standing Orders of 
the House of Lords (Private Bu.sinoss), 1911, hfos. 20 and 21 ; Standing Orders 
of the House of Commons (J’rivate Business), 1911, Nos. 20 and 21. 

(^) The method in which plaii'^ and sections should be prepared, and the 
particulars which should bo contained in books of reference, aro set out in the 
standing orders of the two Houses ; see Standing Orders of the House of Lords 
(Private BuAuess), 1911, Nos. -lO— oo; Standing Orders of the House of 
(’ommons (Private business), 1911, Nos. 40*— 55 ; Encyolopcedia of Forms and 
Precedents, Vol. iX., p. 218 A plan and also a duplicate thewiof, with a 
book of reference, and a sectuni and also a duplicate thereof, in respect of 
every local Bill of the second class (see note (A), p. 728, ante), and a plan 
and also a duplicate thereof, witli a book of reference, in respect of a local Bill 
of tho first class in which it is proposed to take or use any lands compulsorily, 
01 * of any Bdl in which it is proposed to impose a cl\arge upon any landfi or 
ht>useH, must be dop<Jsited by the promoters for public inspection, on ol* before 
the 30th November, at the office of the clerk <if the peace for every county, 
liding, or division in England or Ireland, or in the office of the principal sheriff 
clerk of every county in Scotland, which is affected by proposed Bill ; see 
Standing Orders of the House of Lords (Private Business), 1911, No. 24; 
Standing Orders of the House i.f ( 'oiumons (Private Business), 1911, No, 24. 
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1366 . A copy of every such plan, section, and book of reference, 
togetW with a copy of the Gazette notice, in respect of any petition PrtWte Bills 
for any Bill to be introduced in the ensuing session of Parliament, BWs 
must be deposited at the office of the Clerk of the Parliaments and ^ Confirm 
at the Private Bill Office of the House of Commons on or before Prommonal 
the 80th November {m), ^ 

In addition to depositing copies of their plans etc. in the two Deposit of 
Houses of Parliament, in certain cases the promoters of a Bill 
must deposit, on or before the 80th November, duplicate copies 
of such plans etc. at various Government offices, and also with the 
local authorities of the cities, boroughs, or districts to which the 
provisions of their proposed Bill refer (»). 

(iv.) Dcimit of Bill and Petition. 

1366 . A printed copy of every private Bill which it is proposed Deposit, of 
to introduce into l^irliainont in the following session must be printed con;.! 
deposited in the office of the Clerk of the Parliaments, and in the of petition. 

(? 7 i) Standing Orders of the Houro of Lords (Private IkiRiness), 1911, Nos. *2.1, 

SI; Standing Orders of tho House of Commons (Private Business), 1911, 

Nos. 2r), 81. In addition to a plan, section, and book of reference, the pro- 
moters of a railway Bill must also deposit a copy of the oidnance map with 
their line of railway delineated thereon. Tho promoters of a tramway or trolley 
vehicle system are re(pured to deposit an ordnance map of tho district through 
which they propose to run their tramway or trolley vehicles on a scale of not 
less than 6 incheH to tho mile ; see {Standing < )rdors of the House of Lords 
(I’rivate ]liismc6s), Nos. 25, 25a; Standing Orders of tho House of Commons 
(Pnvate Business), Nos. 25, 25a. In cases of railway, tramway, and trolley 
vehicle system Bills, and Bills for the supjdy of olectric.al energy, and Bills 
which would alfcet tidal lands, the promoteis must supply the Boaid of Triido 
with marked copies of tho ordnance map on or before the 80th Novoinbor. 

Jn cases where the pruvi-Rions of a Bill affect the banks, foreshore or bed of u 
river, a copy of so much of the plans and sections which refer to the river, 
and also a map, must be supplied by the promoters to the conservators of the 
nver, if there are any, and to the Board of Agriculture and Pisheries if the 
river is in England, to the Secretary for Scotland if the river is in Scotland, 
and to the Chief Secretary to tho Lord-Lieutenant if tho river is in Ireland ; 
see Standing Orders of the House of Lords (Private Business), 1911, No. 265; 

Standing Orders of the House of Commons (Private Business), 1911, No. 265. 

Til the case of any Bill by which it is intended to take, collect or impound 
water for tho purpose of water supply, the promoters must deposit at tho office 
i)f the Clerk of tho Parliaments and at tho Local Gov(‘rnmeiit Board a marketl 
copy of tho ordnance map ; see Standing Orders of tho House of Lords (Private 
Business), 1911, No. 25c. 

{n) Plans etc. with regard to any railway, tramway or ctinal Bill must be 
deposited at the Board of Trade ; with regard to any Bill which seSks power lo 
take any churchyard, burial ground, or cemetery, at the^Home Office; and 
with regard to any Bill by which it i.s proposed to take any common land, at 
the Board of Agriculture and Pisheries; see Standing Oiders of the House of 
Lords (Private Business), 1911, Nos. 27, 80; Standing Orders of the House of 
Commons (Private Business), 1911, Nos. 27, 30. Where a Bill refers to works 
which will be situated in London, the plans etc, must be deposited at the 
oliiqf of tho London Ccjpnty Council, and, in every case, where it is proposed 
in any *Bill to make, maintain, vary, extend or enlarge any work, or take any 
land or houses coinpulsoiily, or to impose any improvement charge, the plans 
etc. must be deposited with the local authority of tho city, borou^, or distiict 
to which the Bill refers ; see Standing Orders of the House of Lords (Private 
Business), 1911, Noe. 28, 29; Standing Orders of the House of CommniiD 
» (Private RupinHBs), 1911, Nos. 2ft, 29. 
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Private Bill ()i\ice of the IfouHe of Coiumous; on or before the 
17th December in any .year(o), and every petition for a private 
Bill, with a signed declaration by the agents for the proposed Bill, 
must also be deposited in the Private Bill Office of the House of 
Commons on or before the same date (p). 

1367. A printed copy of every Bill must also be deposited at His 
Majesty's Treasury and the General Post Office ; a printed copy of 
every Bill relating to England at tl)e Home Office and also at the 
Local (Tovernraeiit Board; and a printed copy of every Bill relating 
to Scotland or to Ireland at the office of the Secretary for Scotland 
or at the Irish Office, as the case njay be. 

A printed co^iy of any Bill, the provisions of which relate to Crown 
})roperty or to lujittors over which any Government department 
exercises a particular jurisdiction or control, must be deposited at 
that department (</). 

A ])rinted copy ol any Bill belonging to the second class of local 
Bills (r), wdien it relates to London, must be deposited at the office 
of tlie London County Council, and a printed copy of any Bill 
))elonging to the first class of such Bills (r) by which it is proposed 
to break up, or to interfere with, ariy road must be deposited with 
the road authority of the jdaco or disirict in (question (s). 

(v.) Deposit of Estimates. 

1368. The promoters of any Bill belonging to the second class of 
local Bills (t) must make and sign an estimate of the expense of the 
undertaking proposed in their Bill, and such estimate must be 
deposited in the office of the Clerk of the Pa.rliaments and in the 
Private Bill Office of the House of Commons on or before the 
Blst December (u). 


{o) Stfuulinp; (h'diTs of the lloiiho of Lords (Private Jiusiness), 1911, 
No. 32; StaiicliJig Orders of the House of Commons (Private Busiuefis), 1911, 
No. 32. 

( р) The ]iotilion must bo lieaded by a short title descriptive of the obj(*ct& 

propt^sed ill the Bill, and the declaration of the agents must state to which ol 
the two classes of local Bills the measure belongs, and also the powers for 
which the promoters are se<4kiiig the sanction of J^arliainent. The petition 
and declaration are open to the inspection of idl parties. Por fonn of 
declaration, see Kiicyclopaediu of and Precedents, Vol. IX., pp. 197, 19S. 

(7) Standing Orders of the House of Jjords (Private Businoss), 1911, No. 33 ; 
Standing Orders of the House of (-ommons (Private Business), 1911, No. 33. 
The order of* the House of Loids states that the copy of the Bill iiiu&t be 
deposited on or before the 21st December; that of the House of Commons 
states that the deposit must be made on or before the 18th I)ecembt*T. In 
i>ther inspects the orders are ]»iactically ideniical, except that by the order of 
the Hou.so of Commons a copy of a Bill affecting chaiities or charitable trusts 
must bf! deposited at the office of the Chaiity Oomiriission and at tlie office of 
the Board of Education. The order of the House of Tjords does not contain 
this direction, 

(r) See iiole ('), p. 728, ewfe. ^ * 

(s) Standing Orders of the Ifon^e (*f Lords (Private Busine.ss), 1911, Nos. 34, 
S4u : Standing Orders of the House of (V>mmons (Private Business), 1911, 
N<»s. ;>4, 34ft. 

(f) See note p, 728, owftf 

(с) Ptanding * orders of the Uuuse of Lords (Pnvatei Business), 1911, Noe. 
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In the cafie of a Bill by meanfi ol^ which any lor-al authority 
Engltuid or Walea is seeking to obtain powers to conRlrnct works of 
a permanent character, the estimate of the expense of the proposed 
ilndertaking must also be deposited at the Board of Trade or the Local 
Government Board, as the case may be (/'). 

(vj ) Jkpomt of Money, 


bECr. 5. 

Private Bills 
and Bills 
to Confirm 
Provisional 
Orders. 


1369. The promotei's of all Bills (other than the promoters of Deposit of 
railway and tramway Bills who have eoD)plied with the conditions 
set out in the next paragraph), are recpiired, before the 15th January, cas^d: or<h. 
to make a deposit of not less tlian 4 per cent, upon the amount of nary private 
the estimate of expense with the Paymaster-General for and on 
behalf of the Supreme Court of .ludicatnre in England, if the work 
is to be done in England or Wales, or for and on behalf of the Court 
of Exchequer in Scotland, if the work is to he done in Scotland ; 
or with the Accountant-General of the Supreme Court of Judicature 
in Ireland, if the work is to be done in Ireland. 


1370. In the case of a railway or tramway Bill authorising the Deposit of 
construction of works by a company which is not incorporated by mouey by 
Act of Parliament, or which does not possess a railway or tramway 
already opened for public traffic, or which has not during the Nvayortnim- 
preceding year paid dividends on its ordinary share capital, or way Bill, 
which proposes under the Bill to raise a ca 2 )ital greater tlian its 
existing authorised capital, the jiromoters must deposit a sum of 
not less than 5 per cent, upon the amount of the estimate of 
expense of the undertaking (a;), 

Bti, d6; Standing Orders of the Iloiise of Oommons (Private PmsinosH), 1911, 

Nos. u5, 36, 56. 

(i;) Standing Orders of the House of Lords (Private Business), 1911, No. 36a; 

Standing Orders of the House of Commons (Private Business), 1911, No. 36a. 

Together with the said estimates, a statement must be deposited showing the 
following particulars with respect to the district of the local authority, that is 
to say; (a) area of the district; (b) population according to the last census; 

(c) rateable and assessable value according to the last valuation list ; (d) rates 
made in the district during the last preceding financial year ; (e) the sum of 
the balances of outstanding loans contracted by the local authority ; and (f ) the 
amount of the outstandmg loans to which the limitation of the Public Health 
Act, 1875 (38 & 39 Viet. c. 65), s. 234, applies. The form in which estimates 
should be drawn up is set out in the standing orders ; see Encyclopedia of 
Forms and Precedents, YoJ. IX., pp. 190, 191. 

(tt>) Standing Orders of the House of Lords (Ihrivate Business), 1911, No. 57 ; 

Standing Orders of the House of Commons (Private Business), 1911, No. 57. 

The payment, investment, and repayment of all deposits made in pursuance 
of the standing orders is regulated by statute (Parliamentary Deposits Act, 

1846 (9 & 10 Viet. c. 20); Parliamentary Deposits and Bonds Act, 1892 
(55 & 66 Viet. c. 27)). In cases (1) where the proposed Vork is to be made 
wholly or partly out of money to be raised upon the credit of present surplus 
revenue belonging to any society or company, or under the control of 
directors, trustees, or commissioners of any public work, such parties, if they 
are promoting the Bill and comply with certain regulations, are entitled to 
mako a declaration instead of making a deposit of mouey, and (2) where the 
promoters of a Bill do ifot proppse to obtain any private or personal pecuniary 
profit or advantage by the proposed measure, and where the work is to be 
made out of money to be raised upon the security of the rat^s, duties, or 
revenue under their control, they are allowed to deposit a declaration and 
estimate of the amount of rates required instead of depositing money; see 
^ Standing Orders of the House of Lords (Private Business), 1911, Nos. 58, 59; 
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SB». '8. 13tl. The monetary deposit reifnired to be made by the promoters 

Pihnutt Bills of a Bill constitutes a fund ont of wliich a person injuriously 
aadBiUs 


toCoofirm 

Provisional 

Orders. 

Objectti 
sought in 
requiring 
^ deposits of 
■money by 
promoters of 
Bills, 


Standing Orders of theHouw* of (‘ommoim (Private Business), tOU, Nos* f>5l, 
.'i9. For forms, see l^iicyrloiwediii of Foiins and Precedoiits, Vol. IX., pp. 1 92™ 
104, The deposit is repayahle at the end of the session, or when the petition or 
Bill is rejoctod or withdrawn (Parliamentary J^oposiiH Act, 184(3 (9 & 10 Yict. 
c: 20), s. 5). In the latter case, the certificate of the Chairman of Committees of 
the House of Lords nr tho Speaker of the House of Commons is required {ibid., 
M. 6). Th (3 (^eitilicate of the Deputy Speaker has been accepted (Aj; parte Stocks- 
hridije Ka%bro}f Sill (188(3), L, R 2 Dq. 364). Tho provisions of tho Parliamen- 
tary Dqjosits Act, 181(3 ('(» & 10 Viet. c. 20), as to the ropaymont of deposits are 
.su])orsc(lL*(l in the ciihc of any railway, tramway or subway Bills by whicli tho 
coiistnictioii of a n(‘w line is authoriscil, oi the time allowed for tho con- 
htructioii of an authorised linn is extended, by tho insortioii in every Huch 
Jjill of a clauKO providing that, if tho railway etc. is not opened for public 
traffic within the period of time allowed by tho Bill, the deposit shall not be 
I'ojiaid, but shall be available for compensation to landowners or other persons 
whose pioperty has been interfered with, for the recoupment of road authoiities 
for certaip defined purposes, and for meeting the clmins of creditors of the 
company (see Standing Orders of the House of Lords (Private Biisiiiessb 1911, 
No. 115 ; Standing Orders of the House of Commons (Private Business), 1911, 
No. 158a; 1 Parliamentary Deposits and Bonds Act, 1892 (55 & 56 Vict. c. 27), 
8. 1 {1), (2), (3)). Under the 1 parliamentary Costs Act, 1865 (28 & 29 Vict. 
c. 27h 8, the deposit is available, iu the case of a Bill the preamble of which 

has not been proved, for meeting tho costs of the Bill and any sums payable 
under that Act. The deposit may be made with borrowed funds {Scott v. Oakeky 
(18(34), 33 L. J. (CH.) 612, 0. A.), but an agreement for its repayment iu full, if 
the Bill failed to pass, was not uphold {Olemmts v. Boices (1858), 1 Eq. Kep. 653), 
As to the fimds m which the deposit may be invested, see Jte Manchester, 
JIuddfTftJield and Great Grimsby Hail. Co. (1810), 4 By. k C^an. Oas. 204; E,c 
parte Newport, Aheryavennij mid Hereford Hail. Co. (1847), 11 Jur. 160; Ex parte 
South Eastern Hail, Co. (1845), 9 Jur. 050 ; He Souihtvold Hail. Vo.* s Bill, En 
parte Depositors (1876), 1 Ch. D. 097 ; Ex parte Great Noiihtrn Hailway (1870), 
Ji. B 9 Eq. 274. As to investment by a private broker, see Ex parte Boltmi 
Junction Hail, Co, (1876), 24 W. E. 451 ; Ex parte West Hiding of Yorkshire 
Hail, Co. (1876), 34 L. T. 168. As to tlit* moaning of creditors, see Ex parte 
Bradford and District Tramways Co., [1893] 3 Ch. 463 ; He Manchester, Middle- 
ton and District Tramways Co., [1893] 2 (’h. 038. The jurisdiction of the court 
with respect to the release of the deposit does not arise until the expiration of 
the iieriod of time allowed for completion of the work {Ex parte Chambers, 
[1893] 1 Ch. 47). As to tho jurisdiction to restrain an attempt to charge the 
deposit, see Beecham v. Lastmgham and Hosedale Light Hail. Co., [1907] W. N. 
101. As to the persons to whom the deposit may bo paid, see Ex parte Bostmi 
and Sheffield Hail, Co. (1846), 4 By. & Can. Cas. 230 ; Goodman v. De Beauvoir 
(1840), 10 Jur. 938 ; He London and Portsmouth Direct Hail. Co., Ex parte 
iritotson (1845), 4 By. & Can. ("'as. 78; Bryson y. Warwick and Birmingham 
Canal Co. (1863), 4 De G. M. & U. 711, C, A. ; He Birmingham and Lichfield 
Junction Hail Co. (1885), 1 T. L B. 241 ; He Manchester, Middleton and JHstnet 
Tramways Go,, supra ; Ex parte Bradford and District Tramways Co., supra ; 
He Beckham, East Dulwich and Crystal Palace Tramways Bill, [1910] 2 Ch. 1, 
C. A. ; lie Enniskillen and Bundoran Hail. Co, (1890), 25 li. E. Ir. 472 ; He Man- 
chester and Milford Rail- Co. (1881), 46 L. T. 129 ; He Bradford Tramways Co. 
(1876), 4 Ch. D. 18, C. A.; lie Uxbridge and Hickmansworth Hail- Co- (1890), 
43 Ch. D. 536, 0, A. ; Quest y- Poule and Bournemouth Rail- Co. (1870), L. E. 6 
P. 563 ; He Ennis and West Clare Rail. Co. (1885), 16 L. K. Jx- 180 ; Re 
Brampton and Lonytown Rail. Co. (1870), L, E. 10 Eq. 613. As to the release of 
stock or money included in deposit when further progress of a Bill is 8iMpe»ded 
bjr order of Parliament till the following session, see Re Central London Railway 
BUI (1001), [1901] W. N. 177 ; and when further progress is impossible according 
to the rules of either House, see WidnesRail, Co. (1872), L. R. 15 Eq. 108. 
An application for the repuymout of deposit is Long Vacation business (Re Wigan 
Jmetiitn Railways Act, 1875 (1875), 10 Ch. App. 541). ^ 
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aflfected by the Bill may receive compensation, and is intended also Sitc^A. 
to act as a check on the specnlative promotion of Bills, by affording PtfnlteBff^ 
some security that the promoters genuinely intend to carry out the 
'objects for which they are demanding parliamentary powers (a). vwiflnn 


(yii.) Sills Promakd for the Purjme of Saisivg Money ly the London 
County Council. 


ProtMottal 

Orders. 


1372 . In both Houses there are special standing orders with Special 
regard to Bills promoted l)v the London County Council for the 
j)urpose of raising money either by the creation of stock or upon promoted for 
loan (h ) . raising money 

A Bill of this kind must be introduced as a public Bill, unless the 
county council only seeks parliamentary powers to borrow money : cou3y 
(1) for the special purposes recited in the preamble of its Bill Council, 
for the execution or extension of the powers conferred by the Bill, 
or already sanctioned by Parliament (r) ; (‘2) for a period ending on 
the 30tli September, after the expiration of the then financial year 
of the Council ; (3) to be repaid within a period fixed by the Bill or 
by the Local Government Board (d). 

The petition for a Bill to raise money which is i)romoted by the 
London County Council and complies with the requirements of the 
standing orders, together with the declaration of the agents for the 
Bill and a printed copy of the Bill, must be deposited in the Private 
Ihll Office of the House of Commons on or before the 14th April, or 
tlie first day on which the House meets after the recess at Easter (f?). 


(a) Sco 2 Clifford, Private Bill Ijegislatiow, pp. 777 et scq. ; eoo iiLo /?e Bir* 

vnimfbttm avd jAchJicld Junction Rail. Vo. (1885), 28 Oh. I). 652, fcr OiinTY, J., 
nt p. 660. For a case whore nn owner was hold not to he entitled to olaim 
roinpensatkin out of the deposit on the ground' that, by reason of abandonment 
of the works, his property was not rendered less valuable, see Tie Southport and 
J/f/tham Tr amr oad 8 Act, 190i), Er parte [1911] 1 C^h. 120, (1 A., applying 

Re Ruthin and Gerriq-y- Druid ton Railway Act (1886), 32 (%. JJ. 438, C. A. 

(b) Standing Orders of the House of Lords (Private Business), 1911, Nos. 
69— 69r/ ; Standing Orders of the House of (Jornmonn (Private Business), 1911, 
Nor. 194 — 194^/. See, further, title Metropoijs, Vol. XX., pp. 445, 4-16. 

(r) A Bill may authorise the borrowing of money, for which an estimate is 
not recited in the preamble, if the maximum sum to be borrowed is fixed, or 
if a provision is inserted requinng that the sanction of the Local Government 
Board shall bo obtained for every borrowing. 

((f) Standing Orders of the House of Lords (Private Bu‘«ine^s), 1911, No. 69 
(1). (2), (3); Standing Orders of the House of Uummons (Private Business), 
911, No. 194 (1), (2), (3). In the case of a Bill to confer or to*extetid any 
power involving the expenditure of money after the financial period, the stand- 
ing orders do not roepnre that it shall bo introduced as a* public Bill if the 
estimates recited m the pmamblo show the total amount of money which is 
required, as well as the jiarticular amount to bo bon owed and expended during 
the tinancial period; s(*e Standing flrders of the House of Lords (Private 
BusinesH), 1911, No. 69 (4); Standing Orders of the House of Commons, 
(Private Business), 1911, No. 194 (4). ^ 

(#*y Stainding Orders oj^tho Hguse of Lords (Private Ibisiness), 1911, Ifo. 695; 
Standing Orders of tlio House of CommoiiR (Private Business), 1911, No. 1945. 
No Bill promoted by tlie J^ondon County Council may authorise any alteration 
of the Consolidated jLoansJ Fund, or of bojTowing by the council, unless a 
report from the Treasury dealing with the subject is presented to the House; 

Standing Orders of the House of Lords (Pmate Ibismess), 1911, No. 69c i 

H.L.— XXL 2 B 
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Copies of the Bill must also be deposited in the office of the Clerk 
of the Parliaments, at His Majesty’s Treasury, and at the Local 
Government Board (/). 


(viii.) Ihfh hivoh'inff Arquisition of Worhing -Class Houses, 

1373. If tlie promoters of any private Bill propose to acquire land 
compulsorily which involves the taking of liouses occupied either 
wholly or partially hy thirty or more persons of the working class, 
they must doj)osit, before the 21st December, in the office of the 
Clerk of the Parliaments, in the Private Bill Office of tlie House of 
Commons, and also with the Local Government Board, or with the 
Secretary for Scotland, or with the Local Government Board for 
Ireland, as the case may be, full information with regard t(3 such 
liouses and a coi)y of so much of their deposited plans as refer to 
them (< 7 ). 

(ix.) Bills Prumoied hy Gmyipanics efr, 

1374. In addition to the standing orders already referred to, 
there are further standing orders proof of compliance with whicli 
must be given by the promoters in the case of any 2 )rivate Bill 
promoted : (1) l>y a company already constituted by Act of Parlia- 
ment ; (2) by any couii>any, society, association, or co-partnership 
formed or registered under the Companies Act, 1862 (/i), or the 
Companies (Consolidation) Act, 1908 (i) ; and (3) by any company, 
society, association, or co-partnership constituted otherwise than 
by Act of Parliament (k). 


Standing Orders of the IIoliso of Commons (Private IJusiness), 1911, Nos. leir, 

md. 

[J ) Standing Orders of the House of Lords (Private Business), 1911, No, S9/> 
(2), (3) ; Standing Orders of the House of Commoiib (Private Jiusiness), 1911, 
No. 194ft (2), (3). The notice for the Bill must be published either in February 
or March, and the Council is permitted to prepare such plans and specification.s 
ss it thinks iit. 

{g) Standing Orders of the House of Lords (Private Business), 1911, No. 3S ; 
Standing Orders of the House of Commons (Private Business), 1911, No. 38. 
The houses to which these ordew refer must be situated in a local area, which, 
as respects Tjondon, is defined as the Administrative County of London ; see 
title METKOPOLIS, VoL XX., pp. 392, 393; as respects England and Wales 
(outside London), as *'any bonnigh or other urban district,*' and elsewhere than 
in a borOUjjh or other urban distric.t, as ** any parish*’ ; as rospoctfi Scotland, as 
“ any district withiu the luouniug of the Public Health (Scotland) Act, 1897 ” ; 
and as respects Irehmd, as “any urban district*’ {iUd.)\ soo, further, title 
Pc BUG BLealtu axd ijOOAL ADMINISTRATION. As to provisional order con- 
firmation Bills, so«fp* 740, piwf. 

Ui) 25 & 26 Viet. c. 89; see title Companiks, Vol. V., pp. 1 et seq, 
fi) 8 Edw. 7, c. 09 ; see title (’ompaniks, Vol. V., pp. 1 ei. seq, 

{h} Standing Orders of the llouso of Jvords (l*i‘ivate Business), 1911, Nos. 02 
—67; Standing Orders of the House of Commons (Private Business), 1911, 
Nos. 62—07, In the House of Loi'ds, proof of oomplianco with these orders 
must bo given before the second reading of the Bilh whether it originates in 
House of Lords or the Homse of Commons. In the House of Commons, 
in the cane of a Bill oMiuatuig in that liouRe, proof of compliance with the 
orders ni^t be given wiffiin five weeks of the date on which the petition for the 
Bill was iiadors^ by the Bxanntier (see up, 740, 141^ post ) ; in the case of a Bill 
biuugBt from the Lords, no period is laid down withiu which the Examiner 
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In the first of these cases, Parliament requires that the promoters 5/ 
of the Bill should submit the measure, as introduced or proposed to 
be introduced into Parliament, to the proprietors of the company at 
a*meeting held specially for the purpose, and that the Bill should be CiWftrw 
approved by the proprietors present in person or by proxy at such 
meeting, and holding at least three-fourths of the paid-up capital 
of the company (/). 

' In the second case, tlie promoters of the Bill are required by 
Parliament to obtain a special resolution of the company approv- 
ing of the measure as introduced or proposed to be introduced into 
Parliament (m). 

In the third case, Parliament requires that the Bill, as introduced 
or proposed to be introduced into Parliament, should be consented 
to by a majority of three-fourths in number, and (where applicable) 
in value, of the members of the company, society, association, or 
co-partnership, present in person or by proxy, at a meeting specially 
convened for the purpose (n). 

1375 . In the case of a Bill introduced by a company incorporated proofs of 
by Act of Parliament, which contains a provision autliorising the consents to 
company .or any class of holders of share or loan capital in the inaw”of*otber 
company to guarantee or to raise any money in aid of the under- companies, 
taking of another company, the promoters are required by Parliament 
to furnish proof that the company or the class of holders of share or 
loan capital so authorised has consented to such subscription (0). 

required to report as to the compliance or non-complianco with the orders. Por 
tho forms required undei the standing orders, see Enuycloptedia of Forms and 
Precedeuts, Yul. IX., pp. 287—202; and for a form of declaration as to share 
capital, see ibid.^ p. 190. 

(1) Such meeting must he advertised in some newspaper published in London, 

Edinburgh, or Dublin, as the case may be, tuid also in some newspaper pub- 
lished in the comity in which the principal office of the company is situated, 
and a notice, enclosing a form of proxy, iriust be sent to each proprietor on tho 
register of the company. Any proprietor present at the meeting may demand 
a poll, and, in the event o£ a poll Ijoitig taken, a statement giving the number 
of votes recorded must be deposited in the office of the Clerk of the Parliaments 
and in the Private Bill Office of the House of Commons; see Standing Orders 
of the House of Lords (Privahi Business), 1911, No. 62 ; Standing Orders of the 
House of Commons (Private Busine^is), 1911, No. 62. As to forms, see note [k), 
supra, 

a Standing Orders of the House of Lords (Private Business), 1911, No. 63; 

ing Orders of the House of Commons (Private Business), 1911, No, 63. 

(w) A poll may be demanded by any member present at such meeting. A 
copy of the resolution of the meeting approving the Bill, and, if a poll is taken, 
a statement of tho number of votes recorded, must be deq^)osited in the office of 
the Clerk of the Parliaments and in the Private Bill Office of the House of 
Commons; see Standing Orders of the House of Lords (Private Business), 

1911, No. 63; Standing Orders of the House of Commons (Private Business), 

1911, No. 63. As to forms, see note (ifc), supra, 

(o) Standing Orders of the House of Loitls (Private Business), 1911* No. 66 ; 

Standing Orders of the House of Commons (Private Business), 1911, No. 66. 

Suclf proof must be giveb to the Examiner before the second reading of the Bill 
in the House of Lor£ ; in the House of Commons, within five Weeks of the date 
on which the petition for the Bill was indorsed by the Examiner ‘{si^ p. 741, 
post). The consent of the company or of the holders of share or' man capital, 
as the ease may he, is obtained in the same tray as in the caSe of $ KU intro- 
duced by a company already constituted by Parliameut; see the text, supra. 
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StflB-Saiqr, 4 .— PreUminary to Inirodvdton of Provimifud 
Confirmation BilU, 

1376. The procedure preliminary to the introduction of a pro- 
visional order continuation Bill is subject to rules and regulations 
drawn up and enforced by the GovcriiTnent department which 
is responsible for the Bill, and consequently the majority of the 
standing orders of tlie two Houses which are applicable in the case 
of a private Bill before it may be submitted to Parliament do not 
apjdy ill the case of a provisional order contirniation Bill (p). 
Where it is proposed, how’ever, by any order to take compulsorily 
any land upon wljich tliere are houses occupied wholly or partially 
hy thirty or more persons of the w^irking class, a statement must 
be deposited in tlio oltice of the Clerk of the Parliaments and in 
the Private Bill Office of the House of Commons in the same way 
as in the case of a private Bill(q), and whore a plan, section, or book 
of reference is prtqiared for the purposes of any order, a duplicate 
of such plan, section, or book of reference must bo deposited, on 
or before the 30th Noveiuher, in the office of the Clerk of the Parlia- 
ments and in the Private Bill Office of tlie House of Coninions (r). 

Su b-SecI’. 5. — Ki am / nfrs. 

1377. In each House of Parliament there is an official whose duty 
it is to examine all petitions for private Bills, and to certify whether 
the standing orders of the House have been complied with by the 
promoters. In the House of Lords, this official is called the 
Examiner of Standing Orders, and is appointed by the House, on 
the nomination of the Chairman of Committees (a ) ; in the House 
of Commons, lie is called the Examiner of Petitions for Private 
Bills, and is appointed by the Speaker (0* The two Examiners 

(;>) In some casos, the Act of Parliament under the powers conforred by 
which u department grants an order, in other cases, tho instructions issued by 
the department, provide (1) that an advertisement shall ho published stating 
tho objects for which it is intended to obtain an order, and (2) that a preliminary 
local inquiry, at which opiioniMits of the scheme may be heard, sliall be held by 
an official appointed to inquire into the merits of the proposed undertaking. By 
these moans the interests of individuals are safeguarded in the same way as 
they aro safeguai-ded in the case of a private Bill; see May, Parliamentary 
Practice, 11th ed., pp. 863, 864 ; compare Eeport from tho Select Committee on 
Private Business, 1602, House of Commons Paper, 378, Appendix, No. 10, 
pp. 183 — 188. For forms relating to the procedure in connection with pro- 
visional order eonfiimatioii bills, see Encyclopiedia of Forms and Precedents, 
Vol. IX,, pp. 323 — 334 (electric lighting) ; 337 — 346 (gas and water) ; 346 — 
356 (harbours) ; 3f'8 — 390 (Hght railways) ; 397 (tramways). For forms of 
provisioual orders, see ilU,, pp. 334, 363, 386, 3S9. 

(<y) Standing Orders of the House of Lords (Private Business), No. 38; 
Standing Orders of the House of Commons (Private Business), No. 38; see 
pp, 733, 734, ante. 

.(r) Standing Orders of the House of Lords (Private Business), 1911, Nos. 38, 
39; Standing Orders of the House of Commons (Private Business), 1911,^os, 
38,39. 

(s) Standing Orders of the House of Lords (Private Business), 1911, No, 2 ; 
Journals of the House of Lords, 1890, Vol. CXXII., p. 493. 

(f) Standing Orders of the House of Commons (Private Business), 1911, No, 2. 
For the duties of the Examiners with regard to provisional order continuation 
and hybrid, Bills, see note (d), p. 703, ante, and p. 741, poeU * 
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are, however, officers of both Houses, and consequently may act 
for each House. 

• 1378. On the IBth January every year, the two Examiners 
begin the examination of all jxititioiiH for private Iblls wliicli have 
been duly deposited in the Private Bill (Mlico of the House of 
Commons («)• The petithuiers and their agents appear before one 
or other of the Examiners in order to prove tliat the requirements 
of the standing orders of the two Iloiises have been complied 
with ; and any parties, upon the presentation of a memorial 
complaining that any standing order has not been complied with 
by the promoters, are entitled tf> appear before the Examiner either 
personally or by their agents, in supiiort of their contention, pro- 
vided that the matter of which they complain is specifically stated 
in the memorial (rj. 

1379. It is the duty of one or other of the Examiners to certify 
by indorsement upon each petition whether or not the standing 
orders have been complied with(a’). In the event of the standing 
orders not having been complied with, the Examiner must draw up 
a I'eport stating the particulars in which the promoters of the Bill 
have failed to carry out the rules prescribed by Parliament, and he 
must also state any special circumstances in the case(j;). 

1380. If the necessary standing orders precedent and incidental 
to a petition for a Bill have been complied with, the Bill -may be 
presented to the House of Parliament in which it has been decided 
that it is to originate. If, however, the Examiner rejwts that the 
promoters have not complied with the standing orders, the petition 
for the Bill, together with the Examiner’s report with regard to it, 
is referred in the House of Lords to the Standing Orders Ooiu- 
mittee, in the House of Commons to tho Select Committee ou 
Standing Orders (//). 

(ft) Standing Orders of the llnuso of Lords (Private Business), 1911, No. 70; 
Standing Orders of tho House of ConinionB (Private Business), 1911, No. 69. 
The Examiner must give at least seven clear days’ notice of tho day upon 
which he proposes to examine each potition ; see Standing Orders of the House 
of Coiumon.s (Private Business) 1911, No. 70. 

(v) Standing Orders of the House of Commons (Private Business), 1911, No. 
74. The memorial must be signed by the person or persons who propose to 
appear before the Examiner, and must be deposited in the Private Bill Office of 
the House of Commons. For forms, see Encyclopaedia of Forms and Prece- 
dents, Vol. IX., pp. 196, 219, 292. 

{w) Standing Orders of the House of Commons (Private Business), mi 1 , No. 7 1 . 

{pc) Stauiling Orders of the House of Lords (Private Business), 1911, No. 76; 
Standing Orders of the House of C^ommons (Private Busiifess), 1911, No. 71. 
The Examiners certify every case of compliance or non-compliance to the 
House of liords, whether tho Bill originates in that House or in the House of 
Commons. Every such certificate is laid upon the table of the House by the 
Clerk of the Parliaments, and the Lord Chancellor acquaints the House of the 
fact; see Standing Orders of the House of Lords (Private Business), 1911, 
No, 19. ^ The Examiners report to the House of Commons every case of non- 
compliance with the standing orSers, but they report cases of compliance only 
in respect of Bills which originate in the House of Ijords, as the indorsement 
on the petition (see the text, supra) is considered equivalent to a report when 
the Bill originates in the House of Commons. Beports from the Examiners 
are laid u^n the table of the House by the Speaker, 

* (y) The Examiner’s certificate and report as to nou-complianoe with standing 
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li. In certain cases, if the Examiner feels any doubt as to the due 
Prii^e Bills construction of any standing order, he is required to make a special 
Bm Bills report of the facts without deciding whether or not the standing 

to Confirm orders in question have been complied with (<i). 

Provisional ^ 

Orders, 1381. In each House, in addition to the original petition for a 
private Bill, every iietition for the insertion of an additional pro- 
of^^Sition^for hi a BiW which has already been introduced is referred to the 

addu/onal Examiner (/O, and every private Bill, promoted by a company, to 
provisions in which the standing orders require tlie consent of the proprietors to 
a Bill, and of j signified, is referred to the Examiner after it has been read a 
before second first time (c). 

reading. In each House also any railway Bill by which the pajment of 

any moneys is directly or contingently charged upon the poor rate 
or any other local rate in Ireland (d), and any Bill, originating in 
the other House, for the purpose of establishing a company for 
carrying on any work or undertaking, in which any person is 
specified as manager, director, or proprietor (tO, and any public 
Bill, to which it appears that any standing orders applicable to 
a private Bill might apply, is referred to the Examiner before it 
is read a second time (/). 


orders is referred to the committee in each House immediately. In this way 
the promoters of a Bill are spared the risk of having their Bill thrown out iu 
the second House on the ground of non-compliance with standing orders after 
they have gone to the expense of carrying it through the first House, in which 
their non-compliance with standing orders may have been condoned. 

(a) Standing Orders of the House of Lords fprivute Business), 1911, No. 78 ; 
Standing Orders of the House of Commons (Private Business), 1911, No. 7S. 
Such special reports, which are very rare, are referred to the Standing Orders 
Committee in the House of Lords and to the Select Committee on Standing 
Orders in the House of Commons. As to these committees, see p. 743, 
post, 

(i) Standing Orders of the House of Lords (Private Business), 1911, No. 71 ; 
Standing Orders of the House of Commons (Private Business), 1911, No. 72. 

(f) See pp. 738, 739, ante. 

(d) Standing Orders of the House of Lords (Private Business), 1911, No. 67 ; 
Standing Orders of the House of Commons (Private Business), 1911, No. 67. 
In the House of Lords, the order states that the Bill must be referred to the 
Examiner before its second reading ; in the House of Commons, that it must 
be referred to him again within five weeks of the date on which the petition 
for the Bill was indorsed by him. In a Bill of this kind, the promoters are 
required by Parliament to submit their proposed Bill to the county council or 
local authority empowered to make such rate, and to give notice of their intention 
of submittmg it once in each of two consecutive weeks in a newspaper 
published lA Dublin. The Bill must be approved by a majority of the 
members present at the meeting of the council which considers it, and the 
resolution of the council approving the Bill must be deposited in the office of 
the Clerk of the Parliaments and in the Private Bill Office of the House of 
Commons. 

(«) Standing Orders of the House of Lords (Private Business), 1911, No. 68 ; 
^^tanding Orders of the House of Commons (^Private Business), 1911, No. 68. 
Pjroof must be given to the Examiner that the "person in question subscribed 
his name to the petitioii for the Bill, or to a printed copy of the^ BiB as 
brought into the House., 

(.0 PP* ^^* a of fhi® kind, the Examiner, to whom 

the Bill is referred, psmnas that any orders applicable. to a private Bill may 
apply to the said Bill, and inquires which orders are appUcaole and whether 
they have been com|di^ with. t 
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Every private Bill, and also every provisional order confirmation ®- 

Bill, which has been passed by one House is referred to the Examiners Private BUIS 
the other House before it can be read a second time, in order that atiff Bills 
they may report whether any further compliance with standing to^afirm 
orders is necessary {(f). PrwSHM»i 

Orders. 

Sub-Sect. 6. 'Siauriing Orders Committees, 

1382. The Standing Orders Committee of the House of Lords Of the House 
consists of the Chairman of Committees and forty other peers 

who are appointed by the House, upon the motion of the Chairman 
of Committees, at the beginning of every session {h), 

1383. The Select Committee on Standing Orders of the House Of the House 
of Commons is composed of eleven members who are nominated by of Commons, 
the House at the beginning of every session (i). 

1384. The duty of each of these committees is to take into con- Duties, 
sideration the Examiner’s certiticates of non-compliance with the 
standing orders ( j), and to report to the House wheilier or not the 
standing orders with which the promoters of a Bill have not 
complied should be dispensed with (/j). 


(//) Standing Orders of the House of Lords (Private Busin OxSs), 1911, 
Kos. 71a, 87, 88 ; Standing Orders of the Hope of Commons (Private Business), 
1911, No. 72. One of the Examiners is required to give two clear days’ notico 
of the day on which any j)rivato Bill referred to thorn after its first reading 
or any additional provision is to bo examined; in Ihe case of a provisional 
order confirmation Bill, such notice is not to be given until the Bill has been 
printed and circulated ; see Standing Orders of the House of Lords (Private 
Business), 1911, No. 72; Standing Orders of the House of Commons (Private 
Business), 1911, No. 73. 

(/?) Standing Orders of the House of Lords (Private Business), 1911, No. 80; 
and see p. 642, ante. As to the Chairman of Committees, see p. 630, ante. 

(i) Standing Orders of the House of Commons (Private Business), 1911, 
No. 91 ; and, as to procedure, see jip. 746 et post. 

a In the House of Commons, the committee also considers and reports to 
ouse with regard to cases of non-compliance with tho standing orders m 
respect of petitions against Bills. In the House of Lords, a petitioner against 
a Bill who has not complied with the standing orders must obtain the permission 
of the Chairman of Cominittoes liefore the House will allow him to present his 
petition. 

(/fc) In both Houses, the reports of the Examiner are held to be conclusive on 
the question of any noii-<‘ompliance with standing orders reported therein, and, 
in any case where the Examiner has made a special report setting forth a 
statement of facts without deciding whether the standing orders hayo, or have 
not, been complied with, the report is held to be conclusive as to the facts so set 
forth. In the House of Lords, thi'eo chjar days’ notice miist be given before 
the meeting of the Siandiug ( Irdcrs Committee. The promoters of any Bill 
which has been referred to its consideration must deiiosit in the oflBce of the 
Clerk of the Parliaments a prmteii statement setting fortli the reasons on 
account of which the standing orders with which they have not complied 
ought to bo dispensed with, and, in ihe event of there being any opposition, the 
o]|3ponent8 must deposit, l^efore 3 o’clock in the afternoon on the second day 
after*the* order for the meeting of the committee has lioen fixed, a printed 
statement ^ubodying tUoir reasons against any dispensing with the sranding 
orders. If there is no opposition, the Chairman of Committees conducts 
the proceedings of the committee alone; if there is any opposition, the whole 
committee is summoned, but three lords, with the Chairman' of Committees, 
constitute a quorum. The agents for the Bill and the agents for the opponents 
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SmoT. s. 1385. If the committee in either House refuses to dispense with 
Private Bills the standing orders, the promoters cannot proceed any further with 
and Bills their Bill or that part of it which does not comply with the standiijg 
to Confirm orders. 

Provisional 

Order s. Sub-Sect. Further Vroccedinffs with reyard to Private [Local) Pills and 


Befasal to 
dispense with 
standing 
orders* 

Allocafion of 
Bills between 
the two 
Houses. 


Provisional Order Confirmation Bills. 

(i.) In (renerah 

1386. A private Bill may originate in either IIouKe of Parlia- 
ment [1). A meeting is held on or before the 28th January every 
year between the Chairman of Committees in the House of Lords or 
his Counsel and the Chairman of Ways and Means or the Counsel to 
the Speaker, when it is decided which Bills are to be introduced in 
each House (m). 


Procedure in 1387. "When a private Bill or a provisional order confirmation 
second House. Bill has passed tlirough all its stages in one House, it is sent to the 
other House, where the procedure is the same as if it had been 
introduced in that House. If amendments are made, the Bill is 
returned, as amended, to the House in which it originated. If the 
amendments whieJi have made to tlie Bill are agreed to, the 
measure is ready to receive the Ivoyal Assent (a). 


appear in auppoii; of their respective statements, which are submitted to the 
consideration of the roininittee (sc'o Standin^^ Orders of the House of Lords 
(Private Business), 1911, Nos. SO — 85). Por forms, see Kncyclopsedia of Forms 
and Precedonta, Vol. IX., pp. 196, 219, 292. ]n the House of Commons, the 
agents for the Bill, as a general rule, do not appear before the Select Committee 
on Standing Orders, but, if the committee desires to hear arguments, it can 
summon parties to a])pcar. The full committee is summoned whether 
there is opposition or not, and p?u tics are required to deliver in their state- 
ments. The agents are required, in all eases where statements are to be 
delivered iu to the committee, to deposit tliom at the residence of each 
ineoiber ot the coiiiniittee, in the Committoo Office of the IIouso of Commons, 
and with the agents lor other paHies, not later than 1 o'ehick in the 
afternoon on the day preceding the meeting of the committee ; see Standing 
Orders of the House of Commons (l^rivate Business), 1911, Nos. 91 — 97, 
and also the resolutions of tlie Houso with reference to the proceedings 
of the Select Committee on Standing Orders. 

[1) A personal Bill is usually introduced iu the IIouso of Lords ; see p. 758, 
post. 

(tw) In the House of Commous, a report is made by the Chairman of Ways 
and Means of the Bills which are to originate in the House of Lords; seo 
Standing Ofdersof the Ilouw of Commons (Ciivate Business), 1911, No. 79. 
A provisional order^contirmation Bill may also originate in either House. 

[n) See p. 723, ante. As soon as a private Bill is ready to receive the 
Hoyal Assent, a correct signed copy of the Bill is supplied by the agents for 
the Bill to the officials in the office of the Clerk of the Parliaments. From 
this copy a proof of the Act is iniqiared, which is carefully comjiared with the 
House (5opy of the Bill. The Hfiuse copy of every provisional order confirma- 
tion Bill is also carefully exaituned in the Parliament Office in order to see 
whether any amendments which have been made sinc^ the introductiem of* the 
Bill have been insertofl. Two vellum copies of every private Act and pro- 
visional order confirmatiott Act are printed and are then signed by the Clerk 
of the I^arliaments or his deputy. One of these copies is preserved in the 
Victoria Tower, the other iu the 'Becord Office. As to public Bills, see p. 7!i5, 

« 
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1388. There are certain fees and charges incidental to the pre- 
paration, bringing in, and carrying through Parliament of any private 
^ill or provisional order confirmation Bill, and certain fees must 
also be paid by any person who presents a petition either in favour 
of or against any such Bill. A list of such Iocs and charges is 
drawn up, in the House of Lords, by the Clerk of the Parliaments ; 
in the House of Commons, by the Speaker (o). 

1389. Costs, which in each House are taxed by an officer appointed 
for tlie purpose, are taxed either under statutory authority (p), or 
upon a requisition of one of His Majesty’s principal Secretaries of 
State, or of a Government department, or of any court in ]?ngland, 
Scotland, or Ireland, or in his own discretion at tlie request of the 
parties interested in the same. 

1390. The duty of the taxing ofliccr in eacli House {q) is to 
allow the authorised fees and to award costs of such taxation 
against either party thereto in such proportion as ho may think 
fit (r). In the House of Lords the taxing officer reports his 
taxation to the Clerk of the Parliaments; in the House of Commons 
to the Speaker. 

1391. If either party to a taxation is aggrieved by the decision 
contained in the report of the taxing officer, he may deposit a 
memorial addressed to the Clerk of the Parliaments, or to the 
Speaker, as the case may be, complaining of such report, and the 
Clerk of the Parliaments, or the Speaker, may then require the 
taxing officer to make a further report. If no memorial is presented 
against a report from the taxing officer, or, if such a memorial has 
been presented, as soon as tbe matters complained of have been 
disposed of, the Clerk of the Parliaments, or the Speaker, as the 
case may be, may issue a certificate of 'the amount found due, and 
such certificate has the effect of a warrant to confess judgment {s). 


(o) Houae of Commons Coats Taxation Act, 1847 (10 & 11 Viet. c. 09), s. 4.; 
House of Lords Costs Taxation Act, 1849 (12 & 13 Vict. c. 78), s. 4. Tho 
schedule of fees to be charged in the House of Lords with regard to local, 
personal, and provisional order coniimation Bills, and tho general fees and 
fees on taxation, is printed in the Appendix to the .Standing Orders of the 
House rolative to private Bills, 1911. A table of the fees to be chai-g^d in the 
House of Commons upon the same subjects appears in the Appendix to the 
Standi^ Orders of the Houae relative to Private Bills, 1911. 

(p) House of Commons Costs Taxation Act, 1847 (10 & 11 Vict. c. 69) ; 

House of Lords Costs Taxation Act, 1849 (12 & is Vict. c. 78) ; Parliamentary 
Costs Act, 1865 (28 & 29 Vict. c. 27). , 

(^) In the House of Lords this officer is appointed by the Clerk of the 
Parliaments (House of Lords Costs Taxation Act, 1849 (12 & 13 Vict. c. 78), 
s. 3 ; in the House of Commons, by the Speaker (House of Commons Costs 
Taxation Act, 1847 (10 & 11 Vict, c. 69), s. 3). 

(r) Under thid, (both Acts), ss. 5 and 6, the taxing officer is empowered to 
examine parties and witnesses on oath, and to call for books and papers. 

Jbm, (both Acts), ss. 8 and 9. In a case where costs are' awarded by a 
private Bill committee (see note {g), p. 756, post)^ the certificate of the 
taxing officer in each House is oonclusive evidence as well of the amount of the 
demand as of the title of the party therein named to recover the same from the 
party stated to be liable to pay (Parliamentary Costs Act, 1865 (28 Sc 29 Vict, 
2l) 8. 3). 
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(ii.) First Heading. 

1392. In both HouBtis Lho first rea.(lm |:5 of a private Bill Ig 
formal matter. The Bill is laid upon tlio table of the House & 
which it is to l)e introduced, and is deemed to have been read a 
first time {t). 

In the flouse of Lords, tlie first reading of a provisional order 
confirmation Bill is also a formal matter, but the Bill is pre- 
sented to tlie House by a ^Minister representing the department of the 
Government wliich is responsible for it, who moves that it be 
read a first time. In the House of Commons, notice must be given 
before sucli a Bill may be presented. 

(iii.) Second Reading. 

(1) In the House of Lords. 

1393. In the House of Lords, a private Bill which originates in 
that House, unless the standing orders have not been complied 
with (a), or unless it is a Bill which has to he referred to the 
Examiners after first reading (6), must be set down for second 
reading not earlier tlian tlie fourth day or later than the seventh 
day after it has been read a first time (c). 

(<) In both Houses, a House copy of every piovisional order confirmation 
Dili and every private Bill is prepared in the same shape and style as in the 
('iiHo of a public Bill; see p. 706, ante. Every private Bill (except a name Bill, 
which usually is not printed) must also bo printed at the cost of the promoters, 
and must be obtainable by peers and members of the House of Commons; seo 
Standing Orders of the Itoiise of Commons (Private Business), Nos. 201, 2013. 
Every printed copy of a private Bill which is presented to the House of 
Commons must be indorsed with the names of two mombers of the House. 
Every private Bill which originates in the liouso'of Jjords must be read a first 
time not lator than three clear days after the Examiner’s cerlificato has been 
laid on the table of the House; see Standing Orders of the House of Lords 
(Private Business), 1911, No. 8Co. In the House of Commons, every private 
Bill which originates in that House must be presented not later than one clear 
day after the Examiner has indorsed the petition for the Bill “ Standing Orders 
complied with ” ; or, if the House is not sitting when such indorsement is 
made, not later than one clear day after the next sitting of the House. If 
the standing orders with regard to a Bill have not been comjilied with, the 
Bill must bo presented not later than one clear day after the House, acting 
upon a report from the Select Committee on Standing Orders (see p. 743, ante) 
dispensing with the standing orders in question, has given leave for the Bill to 
proceed; see Standing Orders oi the House of Commons (Private Business), 
1911, No. 196. 

(a) In the <«ise of a Bill with regard to which the standing orders have not 
lieen compiled with, the second reading must take place not later than the 
second sitting day, after the report disponsiiig with the standing orders has 
been received from the Standing Orders Committee; see Standing Orders of 
the House of Lords (Private Business), 1911, No. 91. 

(/>) As to such Bills, see pp. 703, note (ti), 742, ante. In the case of a Bill 
which must be referred to the Examiner after first reading, the second reading 
must take place not late than the fourteenth day after the first reading ; in 
the event of the standing orders not having been gomplied with, ^he ^ime 
allowed for the second reading is extended ; sed Standing Orders of the House 
of Lords (Private Busineds), 1911, No. 91. 

(fi) JUd. Notice must bo given in the Minutes of Proceedings of the day 
upon which the second ireading of a Bill is going to be taken. To meet 
convenience of the nrotaotere, who sometimes find it difficult to comply with^ 
the i-e^itiirements of the stand] iig order, it has become the practice to put dowi)£ 
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Tha motion to read a Bill a necond time is occasionally opposed. 
In such case it is usual for the peer who wishes tc prevent the 
Jurther progress of the measure to move that it be read a second 
time this day three months. 

(2) In the House of GmnnLO)i 0 » 

1394. In the House of Commons, not less than three or more 
than seven clear days are allowed to elapse between the date of the 
first readin" of a provisional order confirmation Bill or of a 
private Bill and tlie date on which it is set down for second 
reading. A Bill which has been referred to the Examiner after its 
first reading must be set down for the second reading not later than 
seven clear days after the Examiner’s re 2 )ort, or, in case the 
standing orders have not been complied with, the report from the 
Select Committee on Standing Orders, has been laid before the 
House (d). 

If the motion for the second reading of a private Bill is opposed, 
the second reading must be postponed until the next day upon 
which the House sits (6^). It is open to any member to move the 
rejection of a private Bill ; in such event, the usual motion is 
that the Bill may be read a second time this day three or six 
months (/), but a reasoned amondment against the question for the 
second reading of the Bill may also be moved. 

(iv.) retitious in Ojqiosition, 

1396. Opponents of a private Bill or of any order which is 
included in a provisional order confirmation Bill may present 
petitions to Parliament praying to be heard by counsel against any 
such Bill or order (^), and all such petitions, if they have been 


the notice for the second reading, by order of the House, for a later day than 
the last day on which, according to the standing order, it could be taken. In 
these cases an order of the House is held to ovemde the standing order, 
although in words the standing order is not formally suspended. 

((/) Standing Orders of the House of Commons (Private Business), 1911, 
No. 204. In the House of Commons, three clear days’ notice of the day 
proposed for the second reading of any private Bill must he given to the clerks 
in the Private Bill Office in whose custody the Bill is kept; see Standii^ 
Orders of the House of ('lommona (Private Business), 1911, Nos. 233—236. If 
the period of seven days mentioned in tho text, should expire during an 
adjournment of the House (other than an adjournment from Friday to the 
following Monday), notice for the second reading of a private Bill may be given 
for the day on which the House meets after such adjournment ; see Standing 
Orders of the House of Commons (Private Business), 1911, No. 22^. 

(c) Standing Orders of the House of Commons (Private Business), 1911, 
No. 2C7. This order also applies when a private Bill is opposed on considera- 
tion or on third reading. 

( / ) In neither House is it possible to say, as can be said in the case of a public 
Bill, that the principle of a private Bill is either affirmed or rejected by the 
House pn the second reading stage ; see p. 706, ante. The HouBe only agrees 
to the sec(pid reading of a private Bill upon the understanffing that the reasons 
for passing the Bill into law are proved to the satisfaction of the committee 
which w appointed to inquire into its merits. For a statement on the merits, 
see Enoyclopfisdia of Forms and Precedents, Vol. IX., p. 239. 

{g) In the House of Lords, all petitions against a private Bill, or ah order in a 
proyisioual order confirmation Bill, are referred to the comnuttee appointed to 
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deposited in accordance with the etandinp; orders, are referred in 
each House to the committee appointed to consider the Bill (h). 

Petitioners who pray to be heard against a private Bill, or against 
any order in a provisional order confirmation Bill, must specify 
distinctly in their petitions the grounds of their opposition to the 
proposed measure (t). 

1396. In the House of Lords, a petition against a private Bill 
originating in that House must be deposited before 3 o'clock 
in the afternoon, on or before the 19th February, and, against 
a late private Bill ( ;), or an order in a provisional order confirmation 
Bill originating in that House, on or before the seventh day after 
the day on which the Bill has been read a second time (/»). Petitions 
against a private Bill or against an order contained in a pro- 
visional order confirmation Bill which is brought up from the 
House of Commons must he deposited before 3 o’clock in the 
afternoon on or before the seventh day after the day on which such 
Bill has teen read a first time (/-). 

1397. In the House of Commons, petitions against private Bills 
originating in that House must l)e deposited on or before the 12th 

conrtidor the Bill in question hy tho order of th() House appointing the 
committee. In the House of Commons, all such petitions stand reh'rred to 
the committee apj)ointod to consider the opposed Bill as soon as they have been 
deposited in the Pnvate Bill Office of tho House , see Standing Orders of the 
House of Commons (^Private Business), 1911, No. 210. For forms of petition, 
see Fncyclopnedia of Forms and Precedents, Vol. IX., pp. 293—^112, 322, 350. 
For an a^oement mthdrawing opposition, soe ittd , pp. 221, 231; and for a 
form of withdrawal, see tZuJ., p. 197. 

(/<) It is also open to any perbon or persons, who are interested in a private 
Bill or order in a provisional order confirmation Bill which is opposed, to 
present a petition against the alteration of the measure as it is presented to the 
committee appointed to consider tho Bill. 

(i) Standing Orders of the House of Commons (Private Business), 1911, 
No. 127. Petitions to the House of Lords should be superscribed, “ To the 
Bight Honourable the Lords Spiritual and Temporal in Parliament assembled ” ; 
to the House of Commons, “ To the IJououralde the Commons of the United 
Kingdom of Great Britain and Ireland in Parliament assembled.” A general 
designation of the parties to the petition should follow. “ The humble 
petition of [names and designations of petitioners] showeth.” The general 
allegations of the petitioners should then be set forth, followed by the 
prayer in which they humbly pray the House not to allow the Bill to pass into 
law. To the petition are added the woids, “And your petitioners will ever 
pray etc.,'* followed by the signal uies of the petitioners. In the House of Lords, 
a petition may be written or printed, or lithographed either on parchment or 
paper. In tho House of Commons, a printed or lithographed petition is not 
received. At least one signature must be upon the same sheet or skin upon 
which the petition i§ written. The signatures must not be pasted on. Petitions 
of corporations should be under their common seal. 

(y) A late private Bill is a Bill the petition for the introduction of which has 
not been presented to the House of Commons in the usual manner, and for 
which, therefore, a petition must be presented to the House of Lords before it 
may be introduced. The permission of the Chairman of Committees must be 
obtained before such a petition will be received by the House. 

(k) Standing Orders of the House of Lords (Private Business), 1911, No. %2. 

(l) Jbid„ No, 93. If the period laid down by the standing orders for the 
deposit of petitions will expire during a recess, an order is madfo by the House, 
l)ofore such recess, suspending the standing orders in question and extending 
the time for the deposit of petitions to the first day on which the House shall 
sit again s^ter the recess. 
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February, and, against an order in a provisional order con- 5. 

firmation Bill originating in that House, not later than seven ftivate Bills 
^lear days after the notice has been given of the day on which the 
Bill is to be considered by the Examiner. But petitiois against any Confirm 
Bill sent down from the House of Lords, or any Bill as to which 
compliance with the standing oi'der as to the time for depositing 
the Bill has been dispensed with, or any Bill promoted by the 
London County Council for the purpose of raising money by the 
creation of stock or on loan (??^), may be deposited at any time not 
later than ten clear days after the Bill has been read a first 

time(H)- 

(v.) Locum Stanrli of Petitioners. 

1398. In both Houses there are standing orders which give to cer- Standing 
tain classes of petitioners a definite loe^^s standi or right to appear in 
opposition against any Bill the provisions of which may affect 
them injuriously (o). These standing orders, however, do not cover 
by any means all the cases in which an individual or body of 
individuals may be permitted to ask a committee on a private Bill 
in either House ot Parliament to refuse to sanction or to amend it. 

The rjght ot any petitioner whose claim to be heard in opposition 
to a private Bill is not definitely recognised in the standing orders 
must depend upon the merits of his individual case, and, as a 
general principle, therefore, it may be stated that any person or 
body of persons whose interests or property are or may be affected 
adversely by a provision in any private Bill, or in any order 
contained in a provisional order confirmation Bill, will be allowed 
to oppose the proposed measure in both Houses of Parliament. 


petitioners 
against a Bill 
is objected to. 


1399. In the event of the locus standi of any petitioner to be Cases where 
heard before a committee on a private Bill being disputed by ^ocus ttandi 
the promoters of the Bill(p), the procedure in the two Houses is 
different. . 

In the House of Lords, iii such cases, it is left to the committee 
to which the Bill is committed to decide, after hearing arguments 
on both sides, whether or not the petitioner has sufficient grounds 
of complaint to justify his being heard in ojiposition to the 
proposed measure (q). 

In the House of Commons, if the locus standi of any peti- 
tioner against a private Bill, or an order in a provisional order 


(m) See p. 737, aiite. • 

(») Stanabg Orders of the House of Commons (Private Business), 1911, No. 
128. If this period expires during an adjournment (oth* than an adjourn- 
ment from Friday to the following Monday), the period for depositing Bueh 
petitions is extended to the first day on which the House sits again after 
such adjournment; see Standing Orders of the House of Commons, 1911 
(Private Buwness), No. 224a. 

fo) Standing Orders of the House of Lords (Piivate Business) 19U, Nos. 105, 
lOdo— 400d; Standing •Order* of the House of CommonB (Piivate Business), 
1911, Nos. 75, 131, 132, 134a, 134c, 135. 

(p) For forms of notice of objections to loom standi, see Encyolopsedia of 
Forms and Precedents, Vol. IX., pp. 316, 318, 320. 

iq) There are no rules in the House of Loris on the subject of locus standi : 
pach case as it arjees is dealt with on its merits. 
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SitcDt.'*. conBrmafion Bill, which has been presented to the House, is 
Bills objected. to by the promoters within eight days after the petition in 
question has been lodged, the matter must be submitted to the con- 
^ sideration of the lieferees on private Bills. This body, which has 

the assistance of the Counsel to the Speaker, consists of the Ohair- 
uraers. Ways and Means, the Deputy Chairman, and seven other 

members of the House ajipointed by the Speaker (r). It is the 
duty of the Keferees, after hearing arguments from not more than 
one counsel on each side, to decide whether or not or to what 
extent the i)etitiouer is to be allowed to appear before the committee 
to which the Bill is to be referred (s). 

(vi.) Crnnmittecs. 

(1) III the House of Lonh, 

Commitment. 1400- In the House of Lords, every unopposed private Bill (with 
the exception of a Divorce Bill {t)) and e\'ery unopposed order in a 
provisional order confirmation Bill (u) is referred to the Committee 
on unopposed private Bills, that is, to the Chairman of Com- 
mittees {v) ; every private Bill and every order hi a provisional 
order confirmation Bill which is opposed is referred to a committee 
of five lords {?r) nominated by the Committee of Selection (a:). 


(r) Standing? Orders of the House of Commons (Private Business), 1911, No. 
ST. As to the Ohaiiman of Ways and Means, and the Deputy Chairman, see 
p. 660, ante, 

(jj) The duties of the Referees are laid down by the House ; see Standing 
Orders of the House of Commons (Private Business), 1911, No. 89. Their 
practice and procedure are regulated by the Chairman of Ways and Means in 
accordance with No. 88. The rules made by him are printed and can 
be obtained upon application at the office of the Referees. The procedure 
before the court of Referees is much the same as that before a committee 
on a private Bill in the House of Commons ; see p. 768, jmf. The court of 
Referees is empowered to administer oaths to witnesses, and award costs in 
certain cases (Parliamentary ('’osts Act, 1867 (30 & 31 Yict. c. 136), ss. 1, 3). 

S For the proceduie on a Divorce Bill, see p. 762, jmt. 

) Standing Ordeis of the House of Lords (Private Business), 1911, No. 
1026. In the House of Lords, if a provisional order confirmation Bill con- 
tains some orders which are opposed and some which are not, the Bill is divided 
during the committee stage. The opposed orders are referred to a committee of 
five lords, and those which are unopposed to the Chairman of Committees in 
the Committee on unopposed private Bills (see the text, infra). The orders 
may be reported separately to the House, but, as soon as all the orders contained 
in the Bill have been reported, the Bill is reunited and is then recommitted as 
a whole tp a committee of the whole House. As to committees of the whole 
House, see P-^13, ante^ 

{v) The Chairman of Committees (see p. 630, ante) is assisted - by his 
Counsel. The a^nis or solicitors for the Bill appear before him to answer 
any inquiries which he may make with regard to any of its provisions, or to 
any alterations which have been made to it since it was presented io the 
House. Witnesses are also called to prove the accuracy of the statements in 
thepJteaijible, and any other, statements in the Bill which may require confirma- 
tion. As soon as the Ohainnan of Committees is satisfied that the provisions 
of the Bfil conform to thO Teqtiirements of the House aiSd embody any 
tiens which he may have made to the promoters prior to the committee 
he reports the Bill to tire House either with or without amendments, as &e 
ease may lie, 

f 'W^) Standing Orders ol th^ House of Lords (Private Business), 1911, ^6- 

Ip) The Committee pf Selection consists of the Chairman of Coimmttee$ 
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(2) Inihe Houne of C<mmvns, i.; 

1401. In the Houmb of ConjmOns, all private Bills (with thiS 
exception of divorce Bills {//)), and all provisional order conlirmatiorf 
Bills (a), after they have hooti committed, stand referred either to 
the Committee of Selection (Q, or to the General Committee on 
Kailway and Canal Bills (^;), and are then referred by these com- 
mittees either to the consideration of the Committee on unopposed 
Bills (rf) or, if opposed, to that of a committee constituted in 
accordance with the standing orders of the House relating to 
private Bills (c). 

and such other lords as llie Bouse may appoint (usually about seventeen in 
iiiiiiiber). The coinnutteo is appointed early in each session; see Standing 
Oiders of the House of Lords (Private Business), 1911, No. 97* Its principal 
duties are to propose to the Bruise the names of lords to serve on committees on 
jirivate Bills, to appoint the chairmen of such committees, to fix the day for the 
tirst meeting of each committee, and to settle the Bills which are to be referred 
to its consideration. As to committees of the House of Lords generally, see 
pp. 637 et Bfq., ante. 

[y) Divorce Bills are committed to a committee specially appointed to 
consider them ; seep. 7<)2, In exceptional circumstances a private Bill 
may be committed to a specially constituted committee; seep. 086, anU. As 
to committees of the House of Commons generally, see pp. 082, ei seq. ante, 

(a) In the House of C’ommons, if any order in a provisional order confirma- 
tion Bill is opposed, the Bill as a whole is referred to a private Bill committee, 
which considers all the orders contained in it, whether opposed or unopposea. 
it 18 open to the committee, however, if it deems it expedient, to divide the Bill 
into two Bills, the one containing the opposed and the other the unopposed 
orders, and to report each Bill separately to the House ; see IStanding Orders of 
the House of Commons (Private Business), 19U, No. 208 ; compare, as to 
procedure in the House of Lords, note («), p. 760, ante 
{b) The Committee of Selection is nominated by the House at the beginning 
of every session. It consists of eleven members, three of whom constitute a 
quorum. Copies of all private bills, not being railway and canal Bills, are laid 
before this committee, w’hoso duty it is to form groups of such Bills when they 
are opposed, and to decide the order in which they are to be considered by the 
Bcicat committee to which they are referred; see Standing Orders of the 
House of Commons (Private Business), 1911, Nos. 98 — 106—114, llti, 
136, 208, 209. 

(r) The Oeneral ( Aimmittee on Eailway and Canal Bills is nominated every 
session by the Committee of Selection, wliich has also the power of appointing 
the chairman and of discharging members and substituting new ones. Copies 
of all railway and canal Bills are laid before this committee, and its duties with 
regard to them are practically the same as those of the Committee of Selection 
with regard to other private Bills; see Standing Ordors of the House of 
Commons (Private Business), 1911, Nos. 99, 106, 208, 209, 200, note (6), »upra, 
and see note {d), infra. 

{d) The Committeo on unopposed Bills is composed of five meiabers, namely, 
the Chairman of Ways and Means, who is ex oficio chairman of the committee ; 
the Deputy Chairman of Ways and Means, two members df the House seleoted 
by the Chairman of Ways and Means, from a panel appointed by the Oomnaitto^ 
of Selection, and the ( ^ounsel to the Speaker ; see Standing Orders of ike House 
of Commons (Piivate Business), 1911, No. 109. No momber of the ccHumittee 
who is locally or otherwise interested in. a Bill may vote on ,any question 
which may arise ; see Standing Orders of the House of Commons ^ivate 
iJuliiieSs), 'No. 138, A* committee on a group of railway, and oanai^ Buis con- 
sists of tom members. The chairman of such a committee iS; jEi|ipoint64 
by the General Committee on Bailway, and Canal "BmA (eee* mote {o% 
lajpra), and the other members are appointed hj the Committee of . Selection; 
see Standing Orders of the House of CQUumms (Private Busing, 1911, No. 116. 
(e) Standing Orders of the House of Commons (Private .Business), 1911, 
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1402. In conformity with an order of the House which is made 
at the beginning of e ery session (/), the Committee of Selection 
nominates a select committee, not exceeding fifteen members, which 
is called the Local Tjegislatiou Committee (g), to which are committed 
all private Bills promoted by municipal and other local authorities, 
by which it is proposed to create powers relating to police, 
sanitary, and other local government regulations in conflict with, 
deviation from or excess of, the provisions ot the general law (h). 

This committee, of which four is a quorum, elects its own 
chairman, and may divide itself into two committees if it thinks 
it advisal)le (?). 

(3) Joint Committees of the Two Houses, 

1403. A private Bill and also a provisional order confirmation 
Bill, after it has been read a second tiiim in eitluir House, may be 
referred to a joint committee of Lords and Commons. 

If it is thought desirable to adopt this procedure (k), the House 
in which the Bill is under consideration sends a message to the 
other House, stating that it has agreed to a resolution tliat it is 
advisable that the Bill in question should be referred to a joint 
committee and asking for the concurrence of the other House. 

Nos. lOS, 115. A committee on opposed private Bills other than railway and 
canal Bills is cf*mposod of four members who are appointed by the Committee 
of Selection ; see Standing Orders of the House of Commons (Private Business), 
1911, No. 116. 

(/) 8ee Journals of the House of Commons, 1909, Vol. CLXIV., p. 43. 

[g) This committee was first appointed in 1882, and has been appointed every 
year since 1884, except in 1901 and 1902, when its work was performed by 
two ordinary private Bill committees and the Committee on unopposed 
Bills. Until 1909 the committee was called the J'olice and Sanitary Committee ; 
in that year the order of reference was extended to include local government 
provisions, and the title of the committee was changed to the iiresent one. 

(A) At the beginning of the session, the Speaker’s Counsel makes out a list 
of all Bills containing such regulations, and all such Bills are referred to the 
committee, and any other Bill may be added if, in the opinion of the Committee 
of Selection, it is one which should be considered in conjunction with any Bill 
that has been referred to the Local Legislation Committee. Portions also of 
a Bill which is being considei’ed by a private Bill committee may bo referred 
to the Local Legislation Committee. 

(i) The procedure in the Local Legislation Committee is practically the same 
as in a private Bill committee (see p. 763, post), but as it is a select committee. 
Standing Orders of the House of Commons (Private Business), 1911, Nos. 115 — 
124 and 126, which refer to private Bill committees, do not apply ; see p. 684, 
ante. The legal adviser of the Local Government Board usually acts as the 
oMcial advisJr of the committee, and makes out a report on all clauses in the 
Bills refeired to it wjiich are covered by its terms of reference. It is customary 
for the committee to make a sessional leport to the House giving a general 
survey of its work during the year. 

(k) The object of refening a jnivate Bill of unusual importance, either because 
of the large interests which it involves or because of the matters with which it 
dOOlSf or a group of such Bills, to tho consideration of a joint committee, is to 
eeonomise the time of Parliament and to save, as far as j)os8ible, expense to the 
p»r^ uiterested. The practice of referring private Buis to a joint coflnmfitee 
dat^ from 1873, when Bailvuy etc. (Transfer and Amalgamation) Bills 
of thdt session were committed to a joint committee after being read a second 
time in the House of Conu&ons, and sinoe that date both private Bills and 
also wvitional order confirmation Bills have not infrequently been referred by 
both musei to the consideration of joint committees* 
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When a message has been sent agreeing to this proposal, the Sect. 5. 
Bill is committed, each House appoints a committee and nominates Private Bills 
the members who are to serve upon it. Tlie day and hour for the and Bills 
first meeting of the committee is fixed by the House of Ijords (/), ^ Confirm 
and the procedure in a joint committee on a private Bill is the Provisional 
same as that adopted in a committee on a private Bill in that Crtos. 
House (w). When the consideration of a Bill before a joint com- 
mittee has been concluded, a report is made to each House, and the 
Bill is then proceeded with in the House in which it originated (h). 

(4) Procedure in Oommttteea, 

1404. Neither peers nor meml)ers of the House of Commons who Constitution 
are interested, either locally or otherwise, in any Bill may serve ofcom- 
upon the committee which is appointed to consider it(o). mittees. 

All peers or members who are appointed to serve upon any 
committee on opposed private Bills and provisional order confirma- 
tion Bills are required to attend every sitting of the committee ( p). 

Such committees sit from day to day until they have disposed of all 
the Bills iti the group which has been referred to them (7). In both 
Houses, these committees usually meet at eleven o’clock in the 
morning*aud adjourn, in the- House of Lords, at four o’clock, and in 
the House of Commons, at three o’clock, in the afternoon (r), 

(l) The number of members appointed by each House to serre on a joint 
committee is the same, and is fixed by the House which sends the messag^e 
suggesting the desirability of appointing the committee. In both Houses, 
although a joint committee on a private Bill is usually nominated by the Com- 
mittee of Selection, the committee is empowered to choose its own chairman 
from among the members who are nam^. A joint committee on a private 
Bill has the same powers as are possessed by a committee on opposed private 
Bills in the two Houses; see pp. 760, 751, ante, the text, mfra, and pp. 764, 

765, 2 » 08 t. The fees which are incurred by the promoters of a Bill before a joint 
committee, and by the petitioners against it, are paid to the House in which the 
Bill originates. 

(m) ^0 the text, in/ra, and pp. 764, 755, post. 

(«) A private Bill or a provisional order confirmation Bill is reported from a 
joint cummitteo in the same way as a public Bill ; see p. 716, ante. Its sub- 
sequent stages in the House in which it oiiginates are the same as those of any 
other private Bill or provisional order confirmation Bill. In the second House, 
after the Bill in question has been read a second time, an order is made^ 
dispensing with the committee sta^e, and the Bill is ordered to be read a 
third time, or to be considered as if it had been reported from a committee. 

(o) Standing Orders of the House of Lords private Business), 1911, No. 98; 

Standing Orders of the House of Commons (Brivate Business), 1911, No. 117. 

In the House of Commons, every member who is appointed to serve on a 
private Bill committee must sign a declaration to the efiect that his^constituents 
have no local, and that he has no personal, interest in the Bjlls to be considered 
by the committee. 

(p) Standing Orders of the House of Lords (Private Business), 1911, No. 100 ; 

Standing Orders of the House of Commons (Private Business), 1911, No. 119. 

The standing orders of both Houses, however, allow committees to continue 
to flit in the absence of one of their members. In the House of Lords, this 
practice is only permitted if the promoters and opponents of the Bill under 
con^demtion raise no*objectiDn (Standing Orders of the House of Lords 
(Private Business), 1911, No. >101). In both Houses, the absence of a member 
of a committee must be reported to the House (ibid. ; Standing Orders of the 
House of Commons (Private Business), 1911, Ko. 122). 

(v) See note (6), p. 761, ante. In each House, the Bills in a group should be 
• considered in the order in which they are atrang^. 

(r) Standing Orders of the House of Lords ^ivate Business), 1911, No. 99 
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1406. The actmil procedure adopted in these cpmmittees ifl 
much the same in each House {s). The first day of meeting of the 
committee the agents for tlio Bill must provide each member^ 
of the committeo with a hlled up e(>])y of tlio Bill containing all the 
amendments and alterations in it ])roposed since its introduction 
in the House (t). Any report from a Government department 
dealing with tlie Bill is also laid before the committee («&). 
Counsel (h) are then heard on behalf both of the promoters and 
also of any opponents who have petitioned in due form to be heard 


Id the House of Lords, a piivate Bill coTiniut^’e is forhiddon to sit after four 
o’clock without obtjiinmg the leave ol the Uoiise or reporting the matter to the 
Ifouso. In the House of Commons, such committees may continue to sit, 
except whilst the House is at prayers ; see Standing Orders of the House of 
Oommons (Public Business), 1911, No. 54. Committees in both Houses usually 
adjourn for half an hour for luncheon. 

a The official minutes of the proceedings of the committee are kept by the 
of tbe committee, and a verbatim ropoit of the evidence is drawn up by 
an official shorthand writer. In cases where the committee lasts for more than 
one day, the evidence is printed at the expe^nse of the }>romoters for the use of 
the committee and of the parties. In the House of (\^mmoiis, the standing 
orders state that a record is to bo kept by the clerk of the membfers of the 
committee who arc present and of the manner in which they vote, and also that 
the lujiiutesof proceedings shall be laid before the House ; see Standing Orders 
of tlie House of Oommons (Private Business), 1911, Nos. 139, 152. In neither 
House is it the function of a private Bill committee to inquire into the oom- 
plianco of the promoters with standing orders required to be proved before 
the Examiners; .see Standing Orders of the House of liords (Private Business), 
1911, No. 103 ; Standing Ordeis of the House of Commons (Private Business), 
1911, No. 140. 

(t) Standing Orders of the House of Commons (Private Business), 1911, 
No. 137. In both Houses, there is also a standing order which provides that a 
copy of any Bill, as it js proposed to lie subuiittcHl to thu consideration of a 
committee, must be laid before the Chairman of Committees or the Chairman 
of Ways and Means, as the case may be, two clear days before the meeting of 
the committee ; see Standing Ordens of the House of I/ords (Private Business), 
1911, No. 1406 ; Standing Orders of the House of Commons (Private Business), 
1911, No. 82. The olqect of this order is to enable the Chairman of Committees 
or Chairman of Ways and Means, as tlie case may be, to draw the attention of 
the committee to any points in the Hill which may require elucidation or 
particular attention ; see Standing Orders of the House ot Commons (Private 
Business), 1911, No. 80. 

(a) Standing Orders of the House of Lords (^Private Business), 1911, Nos. 89, 
106, 106a, 113, 175tt; Standing Orders of the House of Commons (Private 
Business), 1911, Nos, 164-^167, 212, In certain cases committees of the House 
of Commons are directed to report specially to the House with regard to such 
reports ; see* Standing Orders of the House of Commons (Private Business), 
1911, Nos. 150, 154—1585. 

(6) Peers are not' allowed to appear as counsel before parliamentary com- 
mittees, although it has been decided that they may appear in that capacity on 
an appeal at the bar of the House ; see report from the Committee for Privi- 
leges with regard to this matter, 6th July, 1905, Journals of the House of 
Lqrds^ 1906, Vol. OXXXVII., ]>. 230, Members of the House of Commons are 
deijbarred by various resoli^tions of the House from appearing as counsel before 
parljfMnentary committees, or from engaging either hf themselves or hy i^eir 
parbierfl in the conduct! <4>l, any private Bill; see Journals of the House of 
C^mmona. 1666, Yol tlD., p. 646; 1830, Vol BXXXV., p. 107j 1858, 
Vol OXm., p. 247. Ii'dx^nerly, it used to be necessary for a member to 
obtai^.t^ leave of tha ,|b>use before appearing as counsel at the bar of the 
House ; 'I^ords; this le no longer the case* See, farther, title Babbistbes« 
VolTr..t>b.*370ifs«i.r 
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by counsel against the proposed measure (c), and witnesses on both 
sides may be called and examined (d). As soon as the case both for Private Bills 
^nd against the principles of the Bill which are set out in the 
preamble has been fully heard, the committee decides whether or 
not the Bill is to be allowed to proceed (e). In either House, if a 
committee refuses to sanction the preamble of a Bill, it must report 
the fact to the House, and nc^ further proceedings can be taken with 
regard to the proposed measure during the same session of Parlia- 
ment, unless an order for the re-commitment of the Bill is made by 
the House (/). If the committee approves the preamble, the clauses 
of the Bill are then severally considered, and, if any of them are 
opposed, counsel are again heard for the promoters and the opponents 
before the committee comes to a decision with regard to the clause 
in question (g). 


(c) Before any person may appear or he hoard before a committee, he or his 
agent must enter an appearance in the Private Bill Office of the House iu which 
the Bill is being considered, and a certificate of such appearance must be handed 
to the clerk of tho committee. The name of the agent and of the counsel who 
appear for the petitioner must he entered on this certificate. 

(d) Witnesses before committees on private Bills are examined upon oath, 
but, if any witness objects to taking the oath, he may affirm ; see May, Parlia- 
montaiy Practice, 11th ed.,pp. 825, 8*18. In either House, if it is found necessary 
to compel tho attendance of a witness before a private Bill committee, an order 
of the House must be obtained, An official witness, t.e., a representative of 
any Government department, when called to give evidence before a private 
Bill committee, used formerly to be exempt from cross-examination by counsel. 
At the present time, however, an official witness is subject to cross-examination, 
except when he is called upon to speak as to the practice and policy and 
parliamentary precedent of his department ; see ifciti, p. 816, note 2. 

(c) When the time has arrived for tho committee to give its decision upon 
any point, the room is usually cleared. In a private Bill committee, as in any 
other committee of either House (soo p. 713, ante), all questions are decided by 
a majority. In tbe case of an equality of voting, the chairman of a private Bill 
committee in the House of Commons has a second or casting vote ; see Standing 
Orders of the House of Commons (Private Business), 1911, No. 124. In the 
House of Lords, tho chairman has no second vote, but a case of equal voting 
in a private Bill committee cannot occur, as such a committee consists of five 
members; seep. 750, aufe. 

(f) In. the House of Commons, it is the duty of the chairman of a com- 
mittee to sign a printed copy of every Bill which is approved by the committee ; 
see Standing Orders of the House of Commons (Private Business), 1911, No. 147. 
In both Houses, it is the duty of the clerk of the committee to see that all the 
amendments which have been made in a Bill by the committee are inserted 
upon a copy of the Bill known as “ the committee Bill ” 

(.7) In both Houses, committees must report Bills which have been refeited to 
them in all cases to the House. When, therefore, the promoters of ^ a Bill 
inform the committee that they do not propose to procetid further with the ^ 
measure, committee to which it is referred must report the fact to tho 
House; i»^e Standing Orders of the House of Commons (Private Bustness), 
1911, No. 149. In both Houses also, the standing orders further provide tiiat, 
with regard to certain Bills in certain cas^s, committees should make "filial 
reports to the House ; see Standing Orders of the House of Lbrds (Private Btsi- 
nessb 19U, Nos. 108, 113 ; Standing Orders of the House of Oonmmhs (Private 
Bdsin^^),, 1911, Nos. 359, 167, *171, 373tf, 188a, In the Houite b£ pttda, when 
no pai^ea' appear in oppsition to a private Bill which has be^ to a 

oomiAittee on opposed Sills, the committee reports the Bill to the and it 

is re-cbmmitted to the Committee ou unopposed Bills (Standing Orders of the 
House of Lc^ (Private Business), 1911, 192), In the House of Commons, 

• a Bin to which no parties appear in opposition is referred back by the committee 
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Sdot.b. As soon as the consideration of the Bill is concluded by the 
Private Bills committee, it must be reported to the House, either with or without 
and Bills amendments, as the case may be (h). 
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„ — . 1406 . In tlie House of Lords, after a private Bill has been 

ttieHouwrf reported from the committee to which it has been referred (0, an 
Lords ° order is usually made for it to be read a third time (k). A Bill may 

subsequent to * ; ; ; ; 

committee to tho Oomraittee of Helection, or, if the liill is a railway or canal Rill, to the 

stage. (xeneral Committee on Railway and C-aual Rills; see p. 751, ante. The Rill is 

then dealt with as an unopposed Rill ; see Standinfj Orders of the House of 
Commons (Private Rusiness), 1911, No. 136. Jf a committee of either House 
reports unanimously that a petitioner against a private Bill or an order in a 
provisional order confirmation Rill has been unroasonably and vexatiously 
subjected to expense in defending his rights against the promoters of the Rill, 
or that the promoters of a Rill have been vexatiously subjected to expense by 
the opposition of any petitioner, it may award costs to such iietitioner or such 
promoters, as the case may be. In the first case, the petitioner is entitled to 
recover from the promoters such costs as the committeo may think fit, or the 
committee itself may award such sum for costs as it thinks fit, with the consent 
of the parties atfected. In the second case, the promoters are entitled to 
recover from the petitioner such portion of the costs of the promotion of the Rill 
as the committee may think lit, or such sum as the committee itself ibay deter- 
mine, with the consent of the parties affected. A committee cannot award costs 
against a person not appearing as a petitioner even if he is the real petitioner' 
(see Mallet v. Manly (2) (1687), 18 U. B. D. 787, C. A.). All costs awarded by 
a committee are taxed by the taxing officer of the House in which the proceedings 
take place ; and see p. 745, ante. No landowner, who bond fide at his own sole 
risk and chaige opposes a Bill by which it is proposed to take any portion of his 
land, 18 liable to any costs m respec^.t of his opposition to the measure (Parlia- 
mentary Costs Act, 1865 (28 & 29 Viet. o. 27), ss. 1, 2; Parliamentary Costs 
Act, 1871 (34 & 35 Vict. c. 3), s. 2). An injunction to lestrain proceedings 
being taken upon the taxing officer’s certificate of costs awarded by a committee 
will be refused (see Hanly and Fisher v. Mallet (1886), 3 T. L. R. 71) A 
plaintiff who has been awarded costs can obtain summary jurisdiction as of 
course under the Parliamentary Costs Act, 1865 (28 & 29 Vict. c. 27), but the 
defendant may move to sot aside the judgment on the ground that the certificate 
of the taxing officer is invalid inasmuch as the committee has exceeded its 
powers in awarding the costs (see Mallett v. Hanly (1886), 18 Q. R. L). 303, 
0. A., per Lord Esher, M.U., at pp. 308—310). 

{h) If two or more Rills which contain competitive schemes are under con- 
sideration, the committee usually reserves its decision until it has heaid the 
case for each Rill. 

(t) When a Rill has been amended in a committee, the amendments which 
have been made by the committee are entered m the House copy of the Rill by 
the clerk of the committee (see also note (b), p. 754, ante), and the BUI, as 
amended, must be reprinted by the agents, who must deposit copies of it in the 
Committ^ Office of the House of Lords before the day appointed for the third 
reading. The committee copy of every opposed Bill, as soon as it has been 
report^ from a committee, is always examined by the Counsel to the Chairman 
of Committees, and the Bill is not reported to the House until his sanction has 
been obtained. A copy of any Bill which has been amended in committee must 
be deposited at every office at which it was deposited under standing orders 
Noa. 33 and 34 (see p. 734, ante) three days before it is read a third time. 
Proof of compliance with this order is given by means of a certificate deposited 
in office of the Clerk of the Parliaments ; sea Standhig Orders of the Hbuse 
d liOtds (Private Bosines^s), 1911, No. 143. 

a A Bill may be re-oommitted by the House either to a committee of the 
House on a motion made by tne Chairman of Committees (see Standing 
Orders .of the House of Lords (Private Business), 1911, No. 142), or to the 
Comioittee on unopposed Bills, or to the same committee which has alr^d]^ « 
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be amended farther on third reading, but no amendments may be Seot. 8. 
moved at this stage, unless they have been first submitted to the Private BUb 
^Chairman of Committees and copies of them deposited in the office Bills 
of the Clerk of the Parliaments one clear day at least before the Ooflfinn 
Bill is to be read a third time (1). Prortsional 

In the House of Lords, as soon as a provisional order confirmation 
Bill has been reported to the House from the committee to which it 
has l)een referred or from the Committee on unopposed Bills, it is 
re-committed to a committee of the whole House, and the procedure 
with regard to it during its remaining stages through the House is 
the same as that with regard to a public Bill (m). 

1407. In the House of Commons, after a provisional order con- Procedure in 
firmation Bill or any private Bill, except a railway or canal Bill, 
has been reported to the House without amendments from a private su^^ucnt 
Bill committee or from the Committee on unopposed Bills, it is to committee 
ordered to be read a third time(?i). 

The procedure is different in the case of a railway or canal Bill, 
or of a provisional order confirmation Bill or private Bill to which 
amendments have been made in the committee to which it has 
been re^rred (o). In such cases, the report from the committee is 

f'-oiisidered it (seo Standing Orders of the House of Lords (Private Business), 

1911, No. 141). A Bill may bo re-committed for tho purpose of taking 
further proofs and for the insertion of consequential amendments, or to 
enable certain agreed amendraents to be inserted m the Bill, if, in the 
opinion of the committee, they are desirable, or simply for the further considera- 
tion of the measure. A motion may also bo made for the re-commitment of a 
Bill with regard to which the committee has reported that it is inexpedient to 
proceed; see cases of tho Rochdale Corporation Water Bill in 1S98, and the 
London County Council (Spitalfields Market) Bill in 1900 (Jouinals of the 
House of Lords, 1898, Vol. CXXX., p. 226; 1900, Vol. CXXXlI.,pp. 261, 
yOO). When a Bill has been re-committed, fujther amendments may be made, 
which must be reported to the House before the Bill can be read a third time. 

(/) In the case of any private Bill which affects Crown lands or lands 
belonging to the Duchy of Cornwall, tho consent of the Sovereign or of the 
Prince of Wales, as the case may be, must be signified in the House before the 
Bill may be read a third time. 

(/w) In the House of Commons, as in the House of Lords, a private Bill or a 
provisional order confirmation Bill, after it has been reported from a committee, 
may be re-committed either to the committee which has already considered it, 
or to a specially constituted committee, or even to a committee of the whole 
House. The or(lei of the House for the re-oommitment of a Bill is usually accom- 
panied by an instruction. A Bill may be re-committed either generally or for 
the purpose of re-oonsidering a negatived preamble or for some special purpose, 
such as the insertion of a new clause ; see case of the Dublin and Central 
Ireland Electric Power Bill, 1908 (Journals of the House of Cohimons, 1908, 

Vol. CLXIII., p. 201). 

(w) Standing Orders of the House of Commons (Private Business), 1911, 

No. 213, When a Bill has been amended in committee, a copy of it must be 
deposited at every office at which it was deposited under Standing Orders 
Nos. 33 and 34 (see p. 734, ante) at least three days before it is read a third 
time; see Standing Orders of the House of Commons (Private Business), 1911, 

No 84. , 

(o) Jf correct copy of any ®ill which has been amended by a private Bill 
committee in the House of Commons is sullied by the clerk of the committee 
to the clerks in the Private Bill Office of the House, whose duty it is to see that the 
Bill, as reprinted by the agents after the committee stage, compares accurately , 

with the Bill delivered to them by the committee derk ; see Standing Orders of 
the House of Commons, 1911, Nos. 240, 241 ; and see note («], p, 166, ante. 
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ordered to lie on the table. A provisional order eoniirmation Bill 
is ordered to be considered, as amended, on the following or some 
subsequent day, but, in the case of a private Bill, three clear days 
must elapse before the House can consider the Bill (p). Amend- 
ments of substance may be made in the House upon the considera- 
tion of any private Bill, and verbal amendments may be moved 
on the third reading ((/), but, in neither case, may any amend- 
ments be offered unless the Chairman of Ways and Means is satisfied 
that they are amendments which should be entertained by the House 
without first referring them to the Select Committee on Standing 
Orders (r). 

Sub-Sect. 8. — Teraonal BilU, 

(i.) In GenemL 

1408. It is customary for all private Bills of a personal character — 
that is, estate Bills, naturalisation Bills, name Bills, divorce Bills, 
and other Bills which do not belong to either class of local Bills («) — 
to originate in the House of Lords. The standing orders of that 
House provide that the promoters of any such Bill must present a 
signed petition (to which a printed copy of the proposed Bill must 
be annexed) praying for the leave of the House to introduce the 
measure (t), A copy of the Bill must also be delivered to all persons 
who may be affected by its provisions before the second reading 
takes place (w)- 

The promoters are not called upon to present a further petition 
when the Bill reaches the House of Commons, and the proofs and 
evidence which they have produced in the House of Lords are 
accepted by the other House. 


(7)) One clear day's notice of the intention to move any amendment to a 
Bill which is ordered to lie on the table, or which is to be read a third time, must 
be given in the Private Bill Office, and the agents must also give one clear 
day’s notice in writing to the same offic^e of the day upon which it is proposed to 
take the third reading of any Bill; see standing orders of the House of 
Commons (Private Business), 1911, Nos. 242, 243. 

(g-) A private Bill may not he considered by the House, unless the Chairman 
of Wavs and Means has signified in writing to the Speaker that the Bill con- 
tains the several provisions required by the standing orders ; see Standing 
Orders of the House of Commons (Private Business), 1911, No. 215. 

(r) Standing Orders of the House of Commons (Private Business), 1911, 
No. 216. Su^ amendnaents must be printed, unless the Chairman of Ways 
and Means ednsiders that it is unnecessary to print them ; see Standing Ordei’S 
of the House of Cojnmons (Private Business), 1911, No. 217, If it is thought 
desirable to refer any amendment to the Select Committee on Standing Orders 
(see p. 743, anU\ no further proceedings on the Bill may be taken until the 
report from that committee has been brought Up ; see Standing Orders of the 
House of Commons (Private Busmoss), 1911, No.‘21S. 

(1) See note (i), p. 728, unfs ; and as to these various classes of Bills, see 
pp. 789 e< scy., post. 

. Standing Orders of tbs House of Lords (Private Bifsiness), 1911, N6s. 1^0, 
151. * ( ' 

(w) standing Orders of the House of Lords (Private Bumness), 1911, No. 152. 
Notice ot an. estate BiU iUnst also be given to every mortgaj^e on the estate 
betotOi the eecond reading of the Bill ; see Standing Orders of the House of 
iMords Business)! J9I1, No. 157, 
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(ii.) ProiMvif^> ..-i'l 

1409. The actual procedure in bothHouHcs in respect of personal 
•Bills, other tlian divorce Bills {v\ after their introduction, is' 
practically the same as that which has already been described in 
respect of local Bills. 

In neither House is there a standing order prescribing any 
definite time between the first and second reading. In the House 
of Lords ten clear days must elapse between the second reading 
of an estate Bill and the committee stage (a). There is no 
standing order on this point with regard to other personal Bills. 
In the House of Commons the standing orders provide that three 
clear days, and not six clear days as in the case of a local Bill, 
must elapse between the second reading and the committee stage 
of a personal Bill (b). 

As a rule, personal Bills are not opposed, and in each House, 
therefore, are referred, after they have been read a second time, to 
the Committee on unopposed Bills (c). 

Stjb-Sect. ^.—Estate JiHh* 

1410. An estate Bill is a measure relating to the real or personal 
estates of private persons, so as to effect arrangements which are 
deemed to be beneficial to all interests concerned and cannot be 
effected under the instruments affecting the property or by 
application to the court (d). 

1411. As soon as a petition for an estate Bill has been presented to 
the House of Lords, it is referred to two judges (e). If the Bill refers 
to estates in land in England, the judges are required to report 
to the House whether, in their opinion, the provisions of the pro- 
posed Bill will effect the objects for which the measure is intended 
and whether amendments are desirable (/). If the Bill is one 


(r) See p. 7t)l, 

(a) Standing Orders of the House of Lords (Private Business), 1911, No. 108. 
(0) Standing Orders of the House of Commons (Private Business), 1911* 
No. 211. Six clear days must elapse, however, between the second reading 
and the committee stage of an estate Bill which relates to Crown, chui-ch* or 
corporation property, or to property held in trust for charitable or public 
purposes. 

(c) In the event of an estate Bill being opposed, petitions a^nst it may 
be presented at such times and such proceedings may be bad thereon as the 
Chairman of Committees in each case may direct; see Standing Orders of 
the House of Lords (Private Business), 1911, No. 159. • _ 

((/) A common case is that of spendthrift tenants for life or heirs of entail, 
where the Bill in effect makes a re-settlement on terms which m^-y save the 
estate from saJe or enables funds to be raised to meet an emergency. Another 
case is that, of wills which are so ill-diawn as to render the estate incapable 
of administration except at the risk of heavy litigation ; here Parliament in 
effect amends the will, following as nearly as may be the intentions ot the 
testator. See, further, titles Settlements ; Wills. 

fs) Ws refm to petitions ior English and Scottish estate BUld ; petitions for 
Irish est^ Bills are only referred to the judges if the petitioner desire it and 
the Chairman of Committees so determines ; see Standing Order of the House 
of Lords (Private Business), 1911, No. 155. . . 

(/) Standing Orders of the House of Lords (Private Bigness), 1911, No. 163. 
li the BUI refers to an estate in England or Wales, it is xwrred to two 
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suoT, hi concerning estates in land in Scotland or Ireland, the judges are 
Private Bills required to summon before them all parties whose interests may be 
and Bills affected by the Bill. They are also required to take such proofs of, 
to the allegations contained in the Bill and such consents and accep- 

tances of trust as may be tendered to them, and are then to report 
■ to the House tlio state of the case and their opinion with regard 
to the proposed measure. 

No estate Bill may be road a first time until the report of the 
judges (//) with regard to it has been received by the Chairman of 
Committees (A)« 


Appearance 1412. When an estate Bill is under the consideration of a com- 
of consenting mittee, any person concerned in the settlement or will affected 
committee^ on present to give his consent to the Bill(i), and a 

an esLato trustee who is appointed by the Bill must also be present in person 

BilL to signify his acceptance of the trust imposed upon him (k). 

No notice may be taken of a consent to an estate Bill, or of an 
acceptance of a trust under its provisions, unless the consenting 
party appears in person before the committee, except when it is 
proved to the satisfaction of the committee that the party in ques- 
tion is unable to attend. In such case, the evidence t of two 
credible witnesses is required to prove that the necessary consent 
has been given, and a copy of the Bill signed by the consenting 
party must be laid before the committee (/). 


Procedure in 1413. In the Ilouse of Commoiis, as soon as an estate Bill has 
House ot been read the first time, it is sent to the Examiners (m). The coin- 
Oomxnona. mittee to which the Bill is referred, after the Examiner has made 
his report to the House, is required to make a special rejiort to 
the House if the measure contains provisions extending either tlie 
term or the area of any settlement of land (w). 


judges of the High (Joiirt; if in Scotland, to two judges of the Court of 
Session ; if in Ireland, to two judges of the High Court of Justice in Ireland 
(Standing Orders of the House of Lords (Pnvate Business), 1911, Nos. 154, 
155). 

(g) Ibid., Nos. 154, 155, 169—173. 

?A) Jbtd., No. 156. 

(t) 1 b%d,^ No. 163. Every infant interested in the consequences of an estate 
Bill must be represented by a guardian or protector appointed by the 
Lord Chancellor ; see iWd., In cases where the petitioners for, and the con- 
senting parties to, the Bill are together competent to bar the entail, the 
consent of persons entitled in lemaiiider is not required; see tM,, No. 161.\ 
All persons whose interests are affected by the Bill are named in the Bill, and 
they are the only peijons bound by its provisions. 

{k) Ibid,, No. 168. The personal consent of an existing trustee is required 
in any case where the Bill provides that money is to pass through his hands ; 
see ibid,, No. 165. 

(/) I hid.. No. 166. This rule does not apply in the case of a trustee for a 
charity whose consent may be proved by one credible witness and the produc- 
tion of a copy of the Bill signed by the coiisentiug trustee; see iitd.,^No. 167. 
The same rules with regard to the personal attendance of consenting parties 
apply in Scotland and L^land when the consents are proved before the judges 
{ibid,, Nos. 169—173). , 

(m) Standing Orders of the House of Commons (Private Business), 1911f 
No, 72. i 

(n) Hid,, No. 188a, Amendments are sometimos inserted in the House 
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Sub-Sect. l(i,-^NaJturaluatim Bills, 

1414. A naturalisation Bill (o) is a Bill to grant to and confer 
•upon an alien all the rights, privileges, and capacities of a natural- 
born British subject. The procedure with regard to a Bill of this 
kind is referred to elsewhere (p). 

Sub-Sect. 11. — Name. Bills, 

1415. A name Bill, which is a Bill to enable an individual to 
assume a new nanie(<y) with the authority of Parliament, is brought 
into the House of Lords on petition, and the standing orders of that 
House with regard to personal Bills must be complied with, so far 
as they are applicable to such a Bill (r). In the House of Commons 
a name Bill is not printed, nor is it referred to the Examiners. 

Sub -Sect. \2,~-T)ivorce Bills, 

1416. The standing orders of the House of Lords provide («) 

(1) that no petition praying for leave to bring in a divorce Bill 
may be presented to the Ilouse, unless an official copy of the 
previous proceedings with regard to the case are delivered in upon 
oath at* the bar at the same time as the petition is presented \a ) ; 

(2) that no Bill grounded upon a petition to dissolve a marriage for 
the cause of adultery, and to enable the petitioner to marry again, 
may be introduced which does not contain a clause making it 
unlaw'ful for the person wlioso marriage with the petitioner is to be 
dissolved to marry the person with whom he or she has committed 
adultery (h ) ; and (3) that in any case in which a trial at visi 

lias been had, or in which a writ of inquiry has been executed, 
within the United Kingdom wherein the petitioner for the Bill 
has been a party, a report of the proceedings in such trial or inquiry 


of Commons which necessitate the givinj^ of further consents. In any such 
case, when the Bill is returned to the ilouse of Lords, it is referred to a 
committee to take such consents. 

(o) Since the passing of the Naturalization Act, 1870 & 81 Viet. c. H), 

and subsequent Acts (as to which see title Aliens, Vol. 1., pp. 813 — 315), the 
necessity for applying for personal naturalisation Acts no longer exists, and 
consequently Bills for this purpose are rare ; see I^Iav, iWliainentary Practice, 
llthed.,pp‘860, 861. 

( p) Hee title Aliens, Vol. I., p. 316 ; Standing OimIois of the House of Lords 
(Private Business), 101 1, Nos. 170, 180. 

{q) See also title Name and Abms, Change or, ]). 352, ajiie. 

(r) The House of Lords sometimes refers a petition for leave to bring in a 
name Bill to the judges for them to report whether a Bill ia'iioceasary for 
the purposes desired in the petition; see Journals of Uio House of Lords, 
1865, Vol. XCVII., p. 65. 

(j?) The standing orders of the two Houses relate to divorrje Bills j^nerally, 
but since the passing of the Matrimonial Causes Act, 1857 (^20 & 21 Viet. c. 85), 
and subsequent Acts, and of the Indian Divorce Act (Act No. IV. of 1869), 
s. 7, in India, applications for such Bills at the present time come principally 
from Ireland, where the High Court of Justice may grant a divorce a mensd 
fhtrOf fetit cannot dissolve a marriage and enable the parties to marry again ; see 
title CouikTs, Vol. IX., p. 29 ; May, Parliamentary Practice, 11th ed., pp. 858— 
860. As to matrimonial causes in England, see title Husband and Wiee, 
Vol. XVI., pp. 462 et seq. 

(a) Standing Orders of the House of Lords (Private Business), 1911, No. 176, 

(Z>) Jhid , No. 176. This clause is always struck oat in committee. 
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SBCfT. «; must be laid on tho table of the House before the second reading of 
Prl«f(*eBlU8 the Bill (c). 

1417 - The procedure in respect of a divorce Bill is judicial in* 
Provisional charaicter, and differs entirely from that in respect of any other 
Orders, private Bill. The Bill is presented by the Lord Chancellor, and 
Procedure in Chairman of Committees. Counsel may be heard and 

Houge witnesses examined both at the time when the petition is presented 
* of Lords. and also on the second reading of the Bill. The Bill is not referred 
to a private Bill committee, and any amendments which may be 
necessary are made in committee of the whole House. 

Procedure 1418 . When a divorce Bill reaches the Jlouse of Commons, a 
in House of message is sent to the House of Lords to request that the minutes 

Commons. qJ evidence taken before that House, together with the proceedings 
and the documents in the case, may be sent to the House of 
Commons (d). 

As soon as the Bill has lieen read a second time it stands referred 
to the Select Committee on Divorce Bills (c), whose duty it is to 
obtain evidence that an action for damages has been brought by the 
petitioner in the proper court, or to receive an explariation if no such 
action has been brought, and to report the Bill to the House (/)• 


Sus-Skct. iS.ScofiM Private Lcffislation, 

Private 1419 - Hi Scotland, any public authority or any persons who 

Legislation desire to obtain legislative powers for any object affecting public or 

Proc^ure private interests in that country, for which they would be entitled 

CO an apply to Parliament for leave to bring in a private Bill, are 

required to present a petition to the Secretary for Scotland 
praying him to issue a provisional order in accordance with the 
terms of a draft order submitted to him or with such modifications 
as may be necessary (<;). 

Regulation of 1420 . The Chairman of Committees in the House of Lords and 
proceduie. the Chairman of Ways and Means, acting jointly with the 
Secretary for Scotland, aro empowered to draw up, and from time 


(c) Standing Orders of the House of Lords (Private Business), 1911, No. 177. 

(^) As soon as the Bill has passed the House of Commons, these documents 
are returned to the House of Lords. 

(f) {Standing Orders of the House of (Commons (Private Business), 1911, 
No. 208. The Select Committee ou JJivoi’ce lUlls is nominated at the beginning 
of every sessifiMi. The comniiltpo consists of nine members, of whom three 
constitute a quorum ; see No. 189. In 1896 the committoo was ordered 
to consist of ten meirfoers. 

(/) Standing Orders of the House of Commons (Private Business), 1011, 
Nos. 190 , 192 . If the petitioner has appeared in person before the House 
of Ijopift ou the second reading of the Bill, he must also attend the select 
committee in the House of Commons; see t/nW., No. 191 . 

(j^f Piivato Leg^^la,tio» Procedure (Scotland) Act, 1899 (62 & 66 Viet. c. ^^.), 
0 . 1 (!)• The Act does not apply to estate Bill^ as defined in, tho stpdiiig 
ordew^of the two* Housesv^^nor does anything contained in it confer upon the 
Secretoy for Scotland .power to make provisional orders to authorise and 
regulate the supply of electricity for lighting and other purposes, of affect the 
right of imy other Covemment department ip make orders under powers con- 
ferred ufiou it by Parlianii^ ; see ibid., s. 16^2), (6). 
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to time to vary, if they think fit, general orders for the regulation 
'of the procedure to be adopted (fi). Every such general order must 
^be laid before both Houses of Parliament, and ceases to have any 
'force if either House agrees to a resolution to that effect (i). 

1421. A copy of every draft order which is submitted to the 
Secretary for Scotland must be deposited in the office of the Clerk 
of the Parliaments and in the Private Bill Office of the House of 
Commons (fc), and the Secretary for Scotland must inform the 
Chairman of Committees and the Chairman of Ways and Means 
of any opposition to any such order (1). 

The two Chairmen report upon all such draft orders and, if it 
appears from their report that either of the Chairmen is of opinion 
that the matters to which any draft order refers ought not to be 
dealt with by means of a provisional order, or do not refer wholly 
or mainly to Scotland, the Secretary for Scotland must, without 
further inquiry, refuse to issue the provisional order {iti). 

1422. The promoters of any draft order, which the Chairmen 
consider should not be issued by the Secretary for Scotland, if they 
wish, may introduce a private Bill (n) after giving notice of their 
intention to the opponents .of the draft order (o). In such case 
the notices which were published, served, and made for the draft 
order are deemed to have been published, served, and made for 
the substituted Bill, and the petition to the Secretary for Scotland 
for the provisional order is deemed and taken to be the petition 
for the Bill (p). 

(/t) Private liegislation Procedure (Scotland) Act, 1899 (62 & 63 Viet. c. 47), 
8.16(1). These general orders, which are based on the standing orders on private 
business of the two Houses, are published by the authority of the Secretary for 
Scotland. In the event of the Examiner reporting that the promoters of a 
draft order have not complied with the general orders, the matter is referred 
to the two C^aimien, and they must report to their respeetive Houses 
whether or not the general orders may bo dispensed with ; see Private Legisla- 
tion Procedure (Scotland) Act, 1899 (62 & 63 Viet. c. 47), s. 3 (2). 

(n) Ihid., 8. 15(3). 

(k) Ibid., s. 1 (2). 

(0 Ibid., 2(1). 

( 7 n) I bid., s. 2 (2) ; Standing Orders of the House of Lords (Private Lusiness), 
1911, Nos. 183, 184 ; Standing Orders of the House of Commons (Private 
Pusiness), 1911, Nos. 261, 262. A copy of every such report is laid upon the 
table in each House. 

(n) Private Legislation Procedure (Scotland) Act, 1899 [62 & 63 Viet. c. 47), 
s. 2 (2); Standing Orders of the House of Lords [Private Business!, 1911, 
No. 187 ; Standing Orders of the House of Commons (Private Business), 1911, 
No! 265. The promoters are not obliged to insert all the provisions which 
were contained in the draft order in the substituted Bill, hut they may not add 
any new provisions to the Bill ; see Standing Orders of the House of Lords 
(Private Business), 1911, No. 189; Standing Orders of the House of Commons 
(Private Business), 1911, No. 257. 

lo) The service of such notices must be proved before the Examiner ; 
see Standing Orders of the House of Lords (Private Business}, 1911, No. 188 ; 
Bt&dihg Orders of tife Hou^ of Commons (Private Business), 1911, No. 256 
( p) rovate Legislation Procediire (Scotland) Act, 1899 (62 ^ 63 Vici c. 47), 
B. 2 (4) ; Standing Orders of the House of Lords (Private Business), 1911, 
No. 188; Standing Orders of the House of Commons (Private lousiness), 1911, 
No. 266. All petSipns in favour of or against a draft order which have been 
deposited at the office of the Secretary lor Scotland pursuant to general orders 
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On or before the seventh day after the Secretary for Scotland 
has refused to issue a provisional order, the promoters must deposit 
a copy of any substituted Kill wliich they intend to introduce ins 
every public office where a copy of the draft order was deposited (q). 

1423a If the two Ohairnien raise no objection to the draft order 
and if there is no opposition to it, the Secretary for Scotland either 
issues the order as it lias been submitted to him or with such 
modifications as may be necessary to meet recommendations made 
by the tw'o Chairmen or objections raised by any public department 
affected by the provisions contained in the order (r). 

No provisional order, however, which is issued by the Secretary 
for Scotland has any validity until it has been confirmed by Parlia- 
ment (s). A Bill to confirm any such order or orders must, 
therefore, be introduced by the Secretary foi- Scotland eitlier in the 
House of Lords or in the House of Commons. As soon as a Bill 
of this kind has been presented in either House, it is deemed to 
have passed through all its stages up to and including committee. 

1424. If there is opposition to any draft order which the two 
Chairmen have allowed to proceed, or if the Secretary for Scotland 
for any reason considers that an inquiry is necessary, he directs 
that an inquiry shall be held by four commissioners as to the 
propriety of assenting to the prayer contained in the petition for 
the order (f). 

1425. All of these commissioners should he members either of the 
House of Lords or of the House of Commons ; but if at any inquiry 
it is impossible to procure the attendance of any, or of the requisite 
number of, parliamentary commissioners, other commissioners, 
who are qualified by experience to act as commissioners, may be 
appointed to hold the inquiry. 

The parliamentary commissioners are appointed by the two 
Chairmen (a ) ; the extra-parliamentary commissioners are appointed 
by the Secretary for Scotland from a panel of twenty persons 
qualified by experience of affairs to act as commissioners and 
nominated by him and the Uvo Chairmen to act as commissioners 
fur a period of five years, 

are treated as if they had been deposited in favour of or against the substituted 
liill; see Standing Orders of the House of Lords (Private Business), 1911, 
No, 189a; Standing Orders of the House of Oonunons (Private Business), 1911, 
No. 259. 

( 7 ) Standing Orderi of the House of Lords (Private Business), 1911, No. 187 ; 
Standing Oiders of the House of Commons (Private Business), 1911, No. 255. 

(r) Private Legislation Procedure (Scotland) Act, 1899 (62 & 63 Viet. c. 47), 
e. 7. By tbui.^ aa. 7 (2), 8 ( 1 ), it js provided that if any modifications are made 
in a draft order, a copy of the amended order must be deposited in every public 
office in which the order was originally deposited. 

's) I hid,, 8. 7 (2). 

'i) Ibid,, 88.3(1), sm, » ' 

(a) Ibid,, s. 5 (3), (4), (5). In each House, the Standing orders provide that 
fifteen members shall be selected, from whom the commissioners to go to Scot- 
land shall be proposed to the House; see Standing Orders of the House of 
Lords (Private Business), 1911, No. 185; Standing Orders of the House of 
Commons (Private Buaitvess), 1911, No. 253. 
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1426. It is the duty of the commissioners thus appointed to hold 
an inquiry, and, after hearing evidence, to report to the Secretary for 
Scotland whether in their opinion the proposed provisional order 
should be issued as prayed for or with modifications, or should be 
refused. If the commissioners report that a provisional order ought 
not to be issued, the Secretary for Scotland refuses to issue such 
order (/>) ; but if they recommend that a provisional order should 
be issued, the Secretary for Scotland issues such order, without any 
modification, or witli such modifications as may be deemed expedient, 
and then submits to Parliament the necessary confirming Bill (c) 

1427. In whichever House the m^cessary confirming Bill is intro- 
duced, a })Briod of seven days must elapse between its first and 
second reading, during which period a petition may be i)resented 
against an order which it contains (^/). If such a petition is pre- 
sented, any member may give notice of his intention to move for 
the committal of the Bill to a joint committee of the two Houses (f). 
Such a motion must be made immediately after the Bill has been 
read a second time, and, if it is carried, the Bill stands committed 
to a joint committee composed of three members of each House (,/). 

If no^petition is presented against the Bill, or if no motion is 
carried for committing it to a joint committee, the Bill is deemed 
to have passed the stage of committee and is ordered to be con- 
sidered as if it had been reported from a committee. It is then 
orde red for third reading (y), 

1428. When a Bill which has been committed to a joint com- 
mittee, or against which a petition has been presented, and no 
motion for its committal to a joint committee has been made or 
such motion has been negatived, reaches the second House, it is 
deemed to have passed the committee stage as soon as it has been 
read a second time (//), 


{})) Private Legislation Prooodure (Scotland) Act, IS99 (02 & 03 Viet. c. 47), 
8 . 8 ( 1 ). 

(t‘) Ibid., B. 8. 

(d) /W., 8.9(1). 

(e) It haB been hold that if no petition against an order is presented in the 
House in which Uio continuing ihll originated, the l^rivate Legislation Pro- 
cedure (Gotland) Act, 1899 (02 & 63 Viet. c. 47), gives no power to an opponent 
to present a petition when the Bill reaches the second House. 

(/) A message is sent by the House in which the Bill is being considered to 
inform the other House that the Bill has been referred to a joiijt committee. 

a to the present time the Ijeith Corporation Tramways Order Confirmation 
, 1904 , 18 the only Bill which has been referred to a joint committee under 
the Private Legislation Procedure (Scotland) Act, 1899 (02 & 63 Viet. c. 47), 
6, 9. The proceedings before a joint committee appointed to consider a Bill of 
this kind are the same as those which have already been described before a 
joint committee on any other provisional order confirmation Bill or private 
Bill ; see p, 762, ante, 

I#) ]^vate Legislation Procedure (Scotland) Act, 1899 (62 d 63 Viet. c. 47), 
{h) Standing Ordersof the'House of Lords (Private Business), 1911, No. 186; 

UnAi1^109a^ 
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Sbot. 1. — Initiation of Taxation ami Expettdikire. 
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1429. No tax may be levied or financial burden of any kind 
imposed upon the people, unless it has been agreed to by their 
representatives in the House of Commons and has received statutory 
sanction (t). All the supplies for tlie public service, therefore, and 
any sum or sums of money out of the public revenue which may be 
required for any purpose by the executive Government, must be 
authorised by statute (j). 


Recommen- 
dation of 
Ci'own to 
grants of 
public money 
or charges. 


1430. It is the function of the House of Commons to grant money 
to the Crown ; but the House will not receive a petition for any 
sum relating to the public service, or proceed upon any motion for 
a grant or charge of any kind upon the revenue of the United 
Kingdom or of India, unless it has been recommended by the 
Crown (ft). Nor will the House make any such grant, or consider 
any such petition, or proceed upon any motion for an address to the 
Crown praying for the issue of public money (/), except in a com- 
mittee of the whole House, to which the proposed grant or^petition 
or motion for an address must be referred {in). 


Procedure 
upon Rill 
creating 
charge upon 
public 
revenue. 


1431 Whenever it is proposed, therefore, to introduce a Bill, the 
main object of which is to create a charge upon the public revenue, 
the same procedure is adopted. The expenditure proposed in the 
Bill must first be sanctioned in committee of the whole House. A 
committee of the whole House for this purpose is appointed on 
motion to meet on a future day to consider the matter specified in 


(«) See title Coj^stitutjonal Law, Yol. VI., pp. 379, 3*i(). As to the right 
to initiate financial legislation, see thid., p. 390, and pp. 795 et sey., post. 

(ji) A Bill for this imrpose may acquire the force of law without being 
paNsed by the House of Lords (Parliament Act, 1911 (1 & 2 Geo. 5, c. 13), 
e. 1 (1) ) ; see p. 776, post. 

(k) Standing Orders of the House of Commons (Public Business), 1911, 
Nos. 66, 70 ; see title Eevenoe 

(^) There is an exception to the rule that the House of Commons will not 
consider any proposal for the expenditure of public, money unless it has been 
recommended by the Crown. It is open to any member of the House to move 
for the appointment of a committee ot-the whole House to consider a resolution 
for an adoress to the Crown praying for the issue of a sum of money for the 
purpose specified in the address and ending with an assurance ** that this House 
will make good the ^me ” ; see May, ParUamentary Practice, 11th ed., p. 571. 
This method of obtaining money has generally been adopted when Parliament 
has decided to erecif a statue in memory of a deceased statesman, c.y., in the 
case of Mr. Gladstone in 1898 (Journals of the House of Commons, 1898, Voi. 
OLHI., p. 224), the Mairquesii of Halisburr in 1904 (Journals of the House of 
(ximmons, 1904, Vol. OLIX., p. 198), and Sir Henry CampbelLBanneman in 
1908 (Journals of the Hbuse of Commons, 1908, Vol. CLXIII., p. 191). 

(m) Standing Orders of the House of Commons (Public Business), 1911, 
67, 69. If, therefore, any motion is made in tibe House of Oemxiibns 
wmoh would involve a charge of any kin(^ on the public revenue, the 
debate must be adjounieaj^ arid the matter must be referrea to a committee of 
the trtiole House befoi^ the House itself will take the matter into its conridera- 
tion ; m ihid., No. 7l. As to committees of the whole House, see pp. 710, 713, 
ante. ^ 
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the motion. As soon as the question upon a motion of this kind 
has been proposed from the chair, a Minister of the Crown intimates Initiation 
that the motion is recommended by the Crown. In the committee of Twwtion 
a resolution (which must be within the terms of the motion 
recommended by the Crown upon which the committee was 
appointed) is proposed and, when agreed to, is ordered to be 
reported to the. House. Upon such resolution, when agreed to hy 
the House, a Bill is ordered to be brought in (72). 

1432 . But although the House of Commons by its standing Circnm- 
orders thus puts a check upon its own power of adding to the 
charges upon the public revenue, it does not apply the same rules mendation 
to a financial proposal which is submitted to its consideration when of Crown 
such a pi’oposal is not a new and distinct charge involving a fresh unnecessary, 
burden upon the people. In cases, therefore, where it is proposed 

to authorise advances on the security of public works out of moneys 
which have been already set apart by Parliament for such pur- 
poses (0), or where, although a Bill proposes to intercept money 
which woul(Pt)therwise l)e p(iid into the Consolidated Fund, yet it 
does not impose any new charge upon that fund, or where a pro- 
posal is jnade to vary the proceeds of an existing charge upon the 
public revenue without creating a new charge, no recommendation 
from the Crown is deemed to be necessary, 

Skct. 2. — The Consolidated Fund. 

1433 . At the present time practically the entire public revenue CoDsolidntcd 
is paid into one general account called the Consolidated Fund or 

the Exchequer Account, out of which the whole of the public Account^^ 
expenditure is paid. This account is kept at the Bank of England 
and the Bank of Ireland and is under the control of a permanent 
official known as the Comptroller and Auditor-General (;>). 


(r?) Wlien tlio financial provi*^ion^ of a Pill are subsidiary to its i»riiU5ipai 
objects the Bill ia introduced without a preliminary committee, but, before the 
financial clauses ai*o considered in the committee on the Bill, they must have 
been sancUoned by a resolution of a committee of the whole House, appointed 
upon the Srtyal recoimiiendutioii, and agreed to by the House on report; see 
May, Parliamentary Practice, 11th ed., p. 560. 

( 0 ) The National Debt and Ijocal Loans Act, 1887 (50 & 51 Yict. c. 16), 
empowers the National Debt Oommissionors to issue to the various commis- 
sioners mentioned in the Act suins required for local loans to an amount not 
exceeding that authorised by Parliament. ITie Act also created a^Local Loau^ 
Fund, which was placed under the control of the National Debt Commissionerss, 
and made the Consolidated Fund a secuiify in case of any deficiency. The 
resolution by which this liability was urmbsed upon the ConMidatbd 
Fund was voted in tiommitteo of the whole ilouse, and the standing btders 
of the House were thus complied with. This oompliance is held applicablie to 
all public works loans Bills which are introduced to car^ out ffie purposes' of 
the National Debt and Local Loans Act, 1887 (50 & 51 Viet. c. 16), because the 
parlribulj^r mode of appbcatiou of the sums advanced by the National Debt Com- 
missioners-jdocs not increase tie total amount available for loaiifl, and all such 
Bills, therefore, are inti*oduced withoift preliminary recommendation by the 
Crown ; see May, Parliamentary Practice, 11th bd., pp. 568, 569* 

( p) fiee title & VKS v fi. 
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Sect. 3. — Public Expenditure, 

Sub-Sect. l.^Classificatim of SerukeB 

1434. The ordinary public expenditure for the 5 ^ear is divided into 
two categories.* The first category includes the Consolidated Fund 
services fixed charges, that is to say, charges which do not require the 
annual sanction of Parliament (q). These are charges for more than 
the term of one year which have already been authorised by the 
Legislature, and constitute a permanent and first charge on the 
Consolidated Fund. They are accordingly paid out of the Consoli- 
dated Fund each year until the expiration of the period for which 
Parliament has sanctioned them, or until the repeal of the statute 
which created them. The second category includes the ordinary 
charges of the navy, army, civil services, and revenue depart- 
ments (r). These charges are known as the Supply services, and 
are granted annually (s). 

Sub-Sect. 2. — Fsiimates atid Grants, 

(i.) Classification, 

1435. Each year estimates to meet the demands of the public 
service are submitted by the Government to the consideration of the 
House of Commons. These estimates are grouped under three 
different heads, namely: (1) the navy estimates; (2) the army 
estimates, which include the ordnance factories estimates ; and 
(3) the civil services and revenue departments’ estimates. 

The estimates for the navy, the army, and the ordnance factories 
are prepared by the finance departments in the Admiralty and 
War Office, and are then submitted to the Treasury to receive the 
approval of that department before they are presented to the House 
of C|#Qraons (f)* The estimates for the civil services and revenue 
departments, namely, tlie Customs and Excise, the Inland Revenue, 
and the Post Office, are framed by the Treasury. 

1436. The army and navy estimates are divided into a series of 
votes, each of which deals wdth a definite branch of expenditure. 
Each of these votes, as well as the vote stating the number of 


( 7 ) For a liht (jf the fixed charges on the Consoliduted Fuad, see title 
Eevkncte. 

(r) Prior to 1 H54 the charges for collecting the revenue were deducted by each 
department ffoin the gross sunjs collected, and estimates wore n<jt presented in 
respect of the revenue dopaitmeiits 

(s) The financial year termmates on the 31 st March (Public Revenue and 

Consolidated Fund Charges Act, 1834 (17 & 18 Viet. c. 94), s. 2 ), and on the 
evening of that day the Ixjoks of the Fxclicfpier are closed for the year. Before 
1854 tne financial year ended on the 3th January. The date was altered 
in order to make the financial year correspond with the period for which supplies 
were taken. , * 

{t) For the control which is exercised by thd Treasury over the Aimiralty 
and War Office, see E^rt fiom the Select Committee of the House of 
Commons on National Expenditure, 1902, House of Commons Pap(^r, 387, 
Appendix No. 3 ; see also title Ukve^UK. For the method in which the annual 
estimates are prepared and the form in which they are ananged, see ihd,. 
Appendix No. 1. 
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men to be maintained for each service, is submitted separately sn!r.'8s|: 
to the committee of Bap|>ly(u). _ ' 

'The civil services estimates are divided into classes according to Sliliadl' 
the character of the expenditure for which provision has to be 
made (a). Each class contains a series of votes showing the sum 
required for each department or service specified in the title of the 
vote. Each civil service vote is submitted separately to the com* 
mittee of supply (b). 

1437. Each vote in the estimates which are laid before the com- Formot vote, 
mittee of supply contains ; (1) an estimate of the amount required 

to be granted by Parliament for the purposes of the service to which 
the vote relates ; (2) a list of the sub-heads under which the vote is 
to be accounted for by the department that is responsible for it ; and 
(3) the details of each sub-head. 

1438. In addition to the ordinary estimates, which are submitted Suppiemcn- 
to the House of Commons as early as possible in each session, the 
various departments are often compelled to present further estimates 

for expenditm-e which was not foreseen at the time when the 
original estimates were prepared. Buch supplementary or additional 
estimated, as the case may be, are presented to the House of 
Commons as soon as possible (c). If the original estimate for the 
department in question has not been already disposed of in com- 
mittee of supply, the supplementary sum is incorporated with the 
sum remaining to be voted for that department ; if, however, the 
original vote has been agreed to, the additional money required is 
voted separately. In either case, the sum voted for the purposes of 
the supplementary estimate is included with the other estimates in 
the Appropriation Act (d). 

1439. Owing to the fact that the financial year ends on thedlst Vuies on 
March, it is obviously impossible for the House of Commons, ’^ch *‘^couut. 
usually does not meet until the middle of January or the beginning 

of February, to grant the whole of the annual supplies for the 
ensuing year before the 1st April. At the same time Ministers of the 

(m) For tite appointment and functions of this committee, see pp. 771, 772, 

(a) The estimates for civil services for the year ending the 31st March, 1912, 
were divided into seven classes, namely, (1) public works and buildings ; 

(2) salaries and expenses of civil department; (3) law and justice ; education^ 

HGienoe and art; (5) foreign and colonial services; (6) non-euective and 
charitable services ; (7] miscellaneous. 

(j&) The amount which Parliament is asked to vote is tjio total estimated 
expenditure of the year, less the estimated amount of the api)ropriations in aid, 

These are sums of money which are received annually by various departments, 
either by the sale of publications, or of old or suiplus stores, or by foee, fined 
etc. The amount estimated to be received for such appropriations in aid is 
stated in the estimate. 

(e) Towards the close ^of the financial year circumstances ^noiaUy arise 
whicfi reftder it necessary for one or other ^ the Government departments to 
submit fuAher supplemontary estimates to Parhament. Sufii additional 
supplementary estimates are laid before the House of Commons as soon as it 
memf and must receive the sanction of Parliament before the end of the 
financial year. 

♦ , (d) See p. 773, pott, 

,HX.— XXI. 2 C 
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Omvrn must be supplied with money for the purpose of carrying on 
the government of the country. As a matter of practice, therefore. 
Parliament is obliged every year to grant in advance some of the 
money which is demanded by the Crown for the expenses of the 
various departments before the whole of the estimates for the year 
have been agreed to by the House of Commons* The ordinary 
procedure is for the House of Commons to grant the votes stating 
the number of men to be employed in the navy and the army, and 
one or two other votes on the estimates for each of these services, 
and a vote on account of each of the civil services and revenue 
departments’ votes (e). 

1440. If a department exceeds in any year the amount of money 
which Parliament has allowed it to spend, it must obtain a vote of 
tliG House of Commons for sucli extra expenditure. This is obtained 
by means of an additional grant, called an excess grant, which 
should be sanctioned by Parliament as soon as possible after the 
excess of expenditure has been ascertained (/). 

1441. Besides the supply grants of tlie session (^y), Parliament is 
BometinieB called upon to make other grants to the Crown. 
Occasions may arise when the fTOVornment may suddenly require 
money to meet an tinlooked-foi’ demand caused l)y some national 
emergency. In such cavses, Ministers must oldaiii tlie necessary 

(e) As a matter of prartioo in the early part of the year, tlio Admiralty and 
the War Office opply the inoiioy which has boon f^vnnted to them in this wav 
by the House ot Commons to any navy or army &c*rvi(‘o, and not neoosstirily to 
the paiiiculat vote, or votes, in their ebtiiuates for which the ex])ondilurc has 
lieeii Banctioiiod ; and sec title IIevkxue. The same ])mctico is not applicable 
to the various depiirtinonts of the civil service. Money which is granted 
on the vote for one civil service department is not available for another depart- 
mcnjpfof the civil bcrvice. A ^oteon a(!couiit is neccs.wv, therefore, for the 
maintenance of ea(‘h of these departmeuta during the first part of each financial 
vear. In the event of a ilissolution of Parliamont before the buninei^ of supply 
has been completed, grants on account may bo nocoissary for all the departments 
of the Government, including the Admiralty and the War Office, to enable thoin 
to carry on until the meeting of the new rarliaTnent. The Admiralty and the 
War Office, after obtaining the sanction of the Treasury, have also the privilege 
of applying any savings which they may have effected upon certain votes 
towards making good any sin plus expenditure that they may have incurred 
upon other votes, provided always that the total oxqicnditm'e which has been 
sanctioned by Parliament for tho navy or army services, as the case may be, is 
not exceeded. The applic^ition id these ftuvings by the two departmonts is 
also subject to parliamentary control, J^eoauae it must be sanctioned by a oom- 
mitteo of thb House of Commons which is specially set up for the purpose,, and, 
after Iwing agreed to by t^e Jlouse on rejiort, re^ceivos legislative authority by 
a provision in the Appropriation Act ; see }». 775, jmt, 

{ f)A3x excess grant must 1>« voted in Committee of Supply, but, before 
the Obtimato for such a grant is })iescntcd to the House of Commons, the demand 
for the excess grant must be brought before the Public AiiCounts Committee 
('see )). ()84, and p. 777, and receive its sanction. In consequence of 

tho privilege of using aaviugs »'ff(‘oteti uj»on (;ei-tain vidos to defray surplus 
cXpeudiiure iucuiTod upon other votes, which ii enjoyld by tho Admiialt/and 
the WftT Offifct) (see note (^), an excess grant is seldom required by these 
two clepaxtmentH. Jf, however, the expondituro of either of these departments 
in the course ot yeaii excels the total amount granted by Parliament, 
an ox<J^.w vote to sanction hucU increased expenditure must bo obtained. 

(y) pp. 708, 70(1, a/iife, and the text, • 
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funds from the House of Commons, hut at the time it may be 
impossible to give any detailed estimate of the proposed expenditure. Ptt&Uo 

They are obliged, therefore, to ask the House to grant them a vote 
of credit for the total sum of money of which they are in need (/i). 

1442. The Crown also finds it necessary from time to time to Exceptional 
demand from Parliament a definite sum of money for some particular special 
purpose, either to meet the cost of some great national or Imperial 
undertaking which does not form part of the ordinary expenditure 
of the year(i), or to reward the services of some distinguished 
servant of the State (i), or to maintain the dignity and well-being of 
the Sovereign or a member of the Royal Family (/). In such 
cases the House of Commons is asked to make an exceptional or 
special grant to satisfy the object for which the money is required (w). 


(ii.) Procedure, 

(1) Speech fm)x the Throne. 

1443. In the Speech from the Throne at the opening of each Crown’B 
session of Parliament the Sovereign refers the estimates for tlie ‘demand for 
ensuing year to the consideration of the House of Commons, and it 
is the duty of that House to examine them and to grant the money Speech from 
which is required to carry on the government of the country. Thrime. 


(2) Committee of Supply and Committee of Ways and Means. 

1444. As soon as the debate on the address in answer to the Committees 
Speech from the Throne has been brought to a conclusion in the 

[h) The last occasions when the Government of the day found it neces- 
sary to ask the House of Commons for votes of credit were in 1882, when 
Mr. Gladstone obtained £2,300,000 for the purpose of strengthening tho 
forces in the Mediterranean (see Journals of the House of Commons, 1882, 

Vol CXXXVII., p. 407) ; and in 1886, when the same Minister obtained a 
vote of credit for £11,000,000 at the time of the threatened trouble with 
Russia with regard to the Penjdeh incident (see Journals of the House of 
Commons, 1885, Vol. CXL., pp. 180, 200J. 

(t) E.g.^ikQ purchase of the Suez Canal shares by Mr. Disraeli's Government 
m 1876 (see JournalH of tho House of Commons, 1876, Vol. CXXXI., p. 53). 

(A;) E.g., the grants to Earl Roberts in 1901 ; to Viscount Kitchener m 1902 ; 
and to tho Eail of Cromor in 1907 (see Journals of the House of Commons, 

1901, Vol. CLVI., p. 352; 1902, Vol. CLVIL, p. 261; 1906, Vol. OLXIl., 
pp. 363— 354). 

(/) E.g.f grant to the Prince of Wales in 1863 (see Journals of the House d 
Commons, 1863, Vol. OXVIII., p. 69). 

(m) Demands for exceptional grants are brought to the noticO ofi Parliament 
by means of a message from the Crown under me Sign Manual, which is con- 
veyed to each House by a Cabinet Minister. In the House of Lords, an address 
is moved in reply to the gracious message stating the willingness of the House 
to concur in such measures as may be suitable to tho occasion. In the House 
of Commons, no address is made in reply to the Royal message, but the demand 
for an exceptional grant is brought before the House cither by a resolution 
proposed in a committee of the whole House appointed to sit on a future day, 
or b^theL presentation o^an estjpate in Oomnuttee of Supply. In some cases, 
an exceptional grant has beei^ considered partly in a committee d the whole 
House set up for the purpose and partly in Committee of Supply. Grants 
voted in Committee of Supply are dealt with in the Appropriauun Bill of 
the year (see p. 115 ^ post) ; grants voted in a committee of the whole House, 
appomted for the purpose, are dealt with in a Berate Bill J Sett hfoy, Parlfe- 
mentary Fraoticei il& ed., pp. 556, 666. 
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Slot. s. H0US6 of Comuious, two committees of the whole House are appointed 

Public to deal with the financial proposals of the year. The first of these 
Eupendh committees is blown as the Committee of Supply “ to consider of 
tore. the supply to be granted to His Majesty ^ second is called 
the Committee of Ways and Means “ to consider of the ways and 
means for raising the supply to be granted to His Majesty” ( 0 ), 
Both of these committees are kept open until all the financial 
business of the session is brought to a conclusion (p). 

1445. The Committee of Supply and the Committee of Ways and 
Means are appointed to sit on Mondays, Wednesdays and Thursdays, 
but either of the committees may also be appointed for any other 
day upon which the House meets for the dispatch of business. On 
Thursdays, unless the House otherwise orders upon a motion made 
by a Minister of the Crown, the business of supply is always the 
first order of the day. 


Days 

appoinfcfl for 
Oommittoes of 
Supply and 
Ways ‘and 
Means. 


Number of 
days in 
session 
allotted to 
business of 
aupply. 


Motion for 
Committee 
i)f Supply, 


1446. Twenty days before the 5th August in each session are 

now set apart for the consideration o£ the ordinary naval, military 
and civil services estimates for the year ; but three more days may 
be allotted either before or after the 5th August ( 7 ), « 

(3) Procedure in Commiitee of Bnpjdij, 

1447. Before the House goes into supply for the first time in any 
session either upon the estimates for the navy, the army, or the 
civil services, or for a vote of credit, the question must be pro- 
posed “That Mr. Speaker do now leave the chair?” to which an 
amendment may be proposed and a debate may be initiated upon 
the estimates for the service which it is proposed to consider in 
committee of supply. After the House, how'ever, has once resolved 
itself into Committee of Supply upon any particular group of 
estimates, on any subsequent occasion when that group of estimates 
is to be taken in Committee of Supply, the Speaker leaves the chair 
upon the order of the day being road, without putting any question 
to the House (?•). 


(a) The work of the Oomiaittee of Supply is to conssidor tho eptimates for the 
rear, which are submitted to it by tho Ministers who represent the various 
departments of the Government in the House of Commons, and to vote tho 
necessary money. 

f(?) Btanding Orders of the House of Commons (Public Business), 1911, Ho. 14. 

(p) If the Committee of Hupply has been closed and subsequently it is found 
necesBarj'by the Government to ask for furtlier grants, it can only be re-opened 
by means of a second Speech from the Throne, or by a Hoyal message making a 
demand for furHier supplies, or by the presentation of an additional estimate. 

(q) Standing Orders of the House of Commons (Public Business), 1911, 
Nq. 15. The days allotted do not include any day upon which the question has 
to be put that the Speaker do leave the chair, nor any day upon which tho 
business of supply does laot appear os the first order ^f the day. Days jiipon 
whidlk estimates supplapientaiy to those of a previous session are oonsfder^> or 
np(m which any vote Of isKedit or any financial proposal of the Government not 
forming part of the to^c^ry estimates, is taken, are not included amongst tho 
twenty days. 

(r) IStanding Ordera ol the House of Commons (Public Business), 1911, 
Ko. 17 ; ^ May, iWlitoentary Practice, Uth ed., p, 608 ; and see p. 666, ante,* 
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1448. Dif!cus»sion in Connniilee of Supply is subject to tho same 
rules of debate as in any other committee of the whole House (i#), and 
the general procedure of the Committee, except with regard to the 
manner in which amendments are put from the chair, is the same 
as that which is adopted in the House itself. 

1449. Notice of the estimates, and of tho particular votes in tho 
estimates which it is proposed to take in Committee of Supply, 
must be placed on the orders ot the day, but otherwise the Govern- 
ment decide the order in which they will take the various estimates 
and the particular votes which they will submit to the consideration 
of the Committee (0. 

1450. Each vote of supply which is laid before the Committee is 
moved in the form of a resolution for a grant of money to the 
Sovereign, and must state both the amount which is demanded 
and the object for which it is required. ‘When the question is 
proposed from the chair with regard to any such resolution, it is 
open to any member of the Committee to move an amendment 
either to reduce the amount of the whole grant or to leave out or to 
reduce anjr of the items which the estimate for it contains. It is 
not in order, however, for a member to propose an amendment 
which, if carried, would either increase in amount the sum which 
has been demanded or would alter the object for which it is intended. 

1461. When the sitting of the Committee of Supply is concluded 
either by the interruption of business under the standing orders («), 
or by a motion to report progress, the Chairman leaves the chair and 
reports any resolutions to which the Committee has come, or reports 
progress (r). If the supply for the year is not concluded, he also asks 
that the Committee may have the leave of the House to sit again. 
Orders are then made appointing a day upon which the House will 
receive the report of any resolutions agreed to in the Committee and 
fixing a day for the next sitting of the Committee (?(;). 

1452. The proceedings of the Committee of Supply are brought to 
a conclusion on the last day hut one of the days allotted to supply. 
At 10 o’clock on that day the Chairman proceeds to put forthwith 
any questions necessary to dispose of the vote then under discussion 
in the Committee, after which he puts a series of questions for 
granting to the Crown the sums necessary to defray any charges 
outstanding (that is, not yet voted) in each class of the estimates for 
the civil services (^r), and of the estimates for the navy and army(n;), 
the revenue departments (oc), and any special vote. In these 

fa) Soe pp. 710, 713, ante, 

(4 In practice, the votes to he taken in committee are selected by tho 
various parties in opposition for the time being, 

E See p. 673, ante. 

See pp. 712, 713, ajite. 

Tile agreement of Ihe IIouBe with a resolution of tho Committee of Supply 
is secured by means of a motion ** That this House doth agree with the Com- 
mittee in the said resolution?’’ A motion of this kind is made after tho 
resolution in question has been read a second time and any amendmeTits 
thereto in regard to the amount specified in the resolution have been 
•disposed of. 

(as) See p. 768, ante. 


Sect. 3. 

PabUc 

Expeudl* 

tore. 

Debate. 

Notice of 
esthiuites to 
be consideied. 


Resolutions 
in Committee 
of Supply, 


Interruption 
of business 
mf’ommitteo. 


Close of 
sittings in 
Committee 
of Supply, 
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Budget. 


questions any supplementary sura or now sernce still not voted by 
the Committee is inclndod. 

On the last day allotted for su])ply. the Speaker at 10 o’clock 
first puts the questions necessary to dispose of the report of the 
resolution of the Committee of Supply then under discussion by the 
House, and then puts a series of questions by which the House is 
asked to agree witli any outstanding reports from the Committee. 

(d) rroretlnre ni Cominiitce of Ways and Means, 

1463. The effect of resolutions which have been passed by the 
Committee of Supply \\hen tliey luave ])Pon apjreed to by the House is 
to authorise the expenditure proposed by the Government (y), but 
the task of makin^r grants of money out of the Consolidated Fund {z) 
lo meet the ex])euditnrG which has been sanctioned belongs to the 
Committee of Ways and Means. 

AVhen the House has j-esolved itself into Committee of Ways 
and Means, resolutions are brought forward by a Minister of 
the Crown asking the Committee lo authoriso the issue of the 
necessary grants of money out of the Consolidated Fund (z) to 
make good the supply wdiich lias been granted to the Crown. 

As soon as these resolutions have been agreed to in the Com- 
mittee of Ways and Means, they are reported to the House (a), and 
must 1)0 considered by tlie House on a subsequent day. After the 
resolutions have been agreed to ))y the House, an order is made for 
a Jh1l to lie brought in to give legislative effect to them, 

1454. Ill addition to aullioribing gi’anls out of tlie Consolidated 
Fund, it is the function of the Committee of Ways and Means to 
take into consideration and vote any taxes not already permanently 
imposed \vhich the Government propose to provide for the necessary 
expenditure of the year. It is usually in this Committee, therefore, 
that the Chancellor of the Exchequer, as early as possible in each 
linancial year, opens his Ihidget (h). 

]n his sjicoch upon this occasion, the Chancellor of the Exchequer 
informs the Committee with regard to the financial results of the 
previous year, makes an estimate of the jirobable income and 
expenditure of the coming year, explains the intentions of the 
Government with regard to the continuance, the increase or the 
reduction, of existing taxes, and sets forth their proposals if they 
find it necessary to impose new taxes. 


(y) Public Accou^its and Charges Act, 1891 (54 & 55 Viet. c. 24), s. 2 (1). 

(3) See pp. 767, 768, ante ; and title Eevenue. 

(a) If any resolutionfl of the Committee of Supply have been lodnoed by the 
House, or have not been agreed to, on report, when the resolution of the 
Committee of Ways and Means, based upon them, comes up for consideration 
by the House, a motion to amend the resolution of the Committee of Ways and 
Means must be made in order that the resolution, tA finally a^eed4o oy the 
House, may not exceed in amount the resolutions of the Committee of Supply 
to which the House has a^ed. 

(5) The word “ Budget” is derived from the French hougette** and Latin 
hulga ^ small hag), um for the purpose of carrying papers or accounts. A j 
statement, in the nature of the present Budget, has been made annually in „ 
the House of Commoos since the Sevolution of 1688. 
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1455. The financial proposals of tlie Government are carried in 
the form of resolutions moved by the Cliancellor of the Exchequer 
or some other Minister in the Committee of Ways and Means, 
These resolutions require confirmation by an Act of Parliament 
and the assent of the Cro^yn liefore they have the force of law, 
but, in order to safeguard tlie revenue and to prevent fovestal- 
ment, any resolution for the imposition of a new tax or the 
renewal of an old one, or for the increase of a duty, is acted upon 
as soon as it has been agreed to by the Committee of Ways and 
Means (c), 

(iii.) Consolidated Fmul Bills. 

1456. A Bill which has been introduced to give effect to resolu- 
tions of the Committee of Ways and Means (d) authorising the issue 
of money out of the Consolidated Eund is known as a Consolidated 
Fund Bill. One such Bill must be passed before the close of the 
financial year to authorise the necessary issues of money for the 
opening period of the ensuing financial year, and to make good any 
supplementary sums for the expiring financial year. Other Con- 
solidated Fund Bills are passed from time to time during the course 
of the year if required by the exigencies of the public service. 

As soon as a Consolidated Fund Bill has received the Royal 
Assent, the money which it authorises to be expended for the 
public service may be issued out of the Consolidated Fund (c). 

1457. When all the supplies for the service of the financial 
year have been granted in Committee of Supply, and the necessary 
resolutions in Committee of Ways and Means liave been agreed to 
by the House, a further Consolidated Fund Bill to authorise 
tile issue from the Consolidated Fund of the sums still required and 
to appropriate all the supply granted during the session is 
passed, and is known as the Appropriation Act (/). 

(iv.) Finance Bills. 

1458. When all the resolutions proposed by the Government 
for the imposition or alteration of taxes have been agreed to 
by the Committee of Ways and Means, they are reported to the 
House, and, when they have been agreed to by the House, an order 
is made for a Bill embodying them to be brought in. 

The annual Finance Bill, which is introduced by the Chancellor 
of the Exchequer in pursuance of this order, contains jiractically 
all the financial arrangements of the year (g). In both Houses, 
the various stages of the Finance Bill are the same«.s those of any 
other public Bill, but, in the House of Commons, as the Bill is 

i c) As to this practice, see, further, title Eevenub. 
d) See p. 774, ante, 
e) gee, ^further, title Eevenue. 

/) In it are set out all the* services for which grants have been agi-eed 
ly the House cf Commons, and the amounts of such grants which are thus 
appropriated to them by the authority of Parliament, and also the sum of 
rfnoney authorised to bo issued out of the Consolidated Fund ; see, further, title 
Eeveitue. 

• (y) This practice dates from 1861 ; see note (a), p, 793, 
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brought in upon a resolution agreed to in a committee for the grant 
of public money, no two stages of it may be taken on the same 
day, and it is not permissible for any member to propose ay 
amendment on report or third reading, which, if carried, would 
augment the charges which have been agreed to in Committee 
of Ways and Means (h). 

SuB-SfifT. 3. — J^asiiiig into Law of Money Bills to which the House of Lords has 

noi Agreed, 

1459. If a money Bill (?), which has been passed by the House 
of Commons and sent up to the House of Lords at least one month 
before the end of the session, is not passed without amendment by 
that House within one month after it has received it, the Bill, 
unless the House of Commons directs to the contrary, is to be 
presented to the Sovereign for the Royal Assent, and is to become 
an Act of Parliament as soon as such Assent has been signified, 
notwithstanding the fact that it has not been agreed to by the 
House of Lords {k). 

1460. Every money Bill when it is sent up to the House of 
Lords, and also when it is presented for the Royal Assent,* must be 
indorsed with a certificate signed by the Speaker stating that the 
measure is in his opinion a money Bill (2). Before giving this 
certificate the Speaker is required, if practicable, to consult two 
members of the House of Commons, who are nominated for the 
purpose from the Chairmen’s panel (m) by the Committee of 
Selection {n) at the beginning of each session (o). 

St^b-Sect. 4 . — Puhlic Accoidits, 

(i.) Control of Farlianient. 

1461. The control of Parliament over the national finances 
does not cease when it has given its sanction in a legislative 
form to any expenditure of public money. The accounts of all 
the departments of the Government which are entrusted with the 


fA) See pp. 717, 719, ante. 

(») A “ money Bill” is dofiacd as a public Bill which, in the opinion of tho 
Speaker of the Hoxuse of Conimuns, contains only provisions dealing with all or 
any of the following subjects, namely: — ^tho imposition, repeal, remission, 
alteration, or regulation of taxation ; the imposition for the payment of debt 
or other iinanci^ purposes of charges on the Consolidated Fund, or on money 
provided by or the vjiriation or repeal of any such charges ; supply ; 

the approptiadon, receipt, custody, issue or audit of accounts of piiblic money ; 
the ra&ng or guarantee of any loan or the repayment thereof ; of subordinate 
matters incidental to those subjects or any of ttem. The expressions “ taxa- 
tion,” public money,” and “loan” respoctivoly in this definition do not 
include any taxation, money, or loan raised by local authorities or bodies for 
local purposes (Pinliament Act, 1911 (1 & 2 Geo. 6, c. J3), s. 1 (2) ). 

(^) Ihtds, B. 1 (1). For the words of enactaent in such a case, See tbid., 
8. (1) ; and see title Statutes. 

I I) Parliament Act, 1911 (1 & 2 Geo. 5, c. 13), s. 1 (3). 
m) Cwpare note p. 761, anU, 
n) See note (6), p. 761* 

0 } Parliament Ad^ 1911 (1 & 2 Geo. 6, c. 13), s. 1 (3}* 
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spendiug of money must be andited and examined by the Comp- «*»’’• *• 
troller and Auditor-General, whose duty it is to see that any money 
yhich has been granted by Parliament has been used for the pur- Bswndi* 
poses for which it was intended (p). t®*. 


(ii ) Apiirqtriation AccounU. 

1462. Accounts showing the expenditure of the various depart- Submission to 
ments for each financial year (called the Appropriation Accounts) Comptroller • 
must be submitted to the Comptroller and Auditor-General before 

rhe 30th November following the expiration of that financial 
year (q). That officer then drawls up a report upon the accounts 
of each department, in which he calls attention to any irregularity 
which may have occurred. 

1463. When Parliament meets in the following Januaiy or Submission of 
February, these reports are presented to tlie House of Commons 

together with the Appropriation Accounts, and are then considered Accounts 
by a sessional committee called the Committee of Public Accounts, Committee, 
whose duty it is to examine the accounts and to report upon them 
to the House (?■). It is also the duty of the Committee to consider 
proposed* changes in the customary form of the estimates (s). 


Part VII.-— Privileges of Parliament. 

Sect. 1. — Nature and Origin. 

1464. The House of Lords and the House of Commons, which Necessity fop 
together constitute the High Court of Parliament, claim for their 
members, both collectively and individually, certain rights and p^^yifegcs. 
privileges without which it would be impossible for either House 
to maintain its independence of action or the dignity of its 
position (t). 


(p) As to the functions of the Comptroller and Auditor-General, see title 
Eevenue. 

( 2 ) As the account of the Exchequer issues for the year includes only the 
issues actually made in the year, so the appropiiation account of a vote for any 
department for the year is charged only with the payments ordered within 
the year. Thus, if a salary is due or a purchase is made on or before the 31st 
March, hut payment for it is not ordered until or after the 1st April, the service in 
question, although it belongs to the expired year, is chargea to the new year. 

(r) Standing Orders of me Uouse of Commons (Public Business), 1911, 
No. 76, For tiie constitution and procedure of this committee, see p. 682, ante, 
and see title Ebvenue. 

(s) See the first Heport from the Committee in 1867, House of Commons 
Paper (333), and the thjrd Eeport m 1861, House of Commons Paper (300). 
Altmtifins in the form of the estimates should be restricted, therefore, to such 
re^arrangeinent as involves nn question of principlo, unless the committee is 
previously consulted ; see the third Eeport from the Committee in 1888, House 
of Commons Paper (405), and also the first Eeport in 1890, House of Commons 
Paper (71). 

» (t) In the past, both llousob of Parliament have insisted upon privileges 
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1465. Each House is the guardian ot its own privileges, and 
claims (1) to be the sole judge of any matter that may arise which 
in any way infringes upon them (w), and (2), if it deems it advisably, 
to punish, either by imprisonment or re])rimiind, any person whom 
it considers to be gui% of contempt (<■). 

1466. The privileges of Parliament are based partly upon 
custom and jn-eeedents which are to be found in the Rolls of 
Parh'amont and the Journals of the two Houses and partly upon 
certain statutes which have been passed from time to time for the pur- 
pose of making clear particular matters wherein the privileges claimed 

which ihey have now ceased to claim or of which they have been deprived by 
Act of Parliament, and each House ha** fretiuentl}'’ assorted ite privileges in a 
manner which has led to disputes with the other House. The action of the 
House of (Commons in asserting its ])rivilegos has also constantly brought that 
House into collision with the courts of law. No attempt is made here to 
examine ttio rulings of the courts or to inquire into the arguments used either in 
favour of or against the claims of the Commons in the various leading case.? 
dealing with this subject, except in so far ns they help to throw light upon the 
privileges of Parliament as they exist ut the present time. Although the 
position and extent of parliamentary privilege is difficult to def^e and its 
application must depend upon each case as it arises, tho result of past cases 
may bo summed up as establishing tho following general principles, namely : — 
(1) that neither House of Parliament, m order to assort its privileges, has the 
right to do anything or cause anything to ho done wliich is in contravention 
of the law of the land (see judgment of the House of Lords on a writ of error 
in Ashby v. Whte in 1704, Journals of the House of Lords, 1704, Vol, XVTL, 
p. 369, also reported (1704), 3 Ijd. Raym. 320, 1 Smith, L. C. 11th ed., 240; 
1 Bro. Pari. Oas. 45, reversing S. 0. (1703), 2 Ld. Raym. 938 ; see also Stockdale 
V. Havsard (1839), 9 Ad. & El. 1) ; (2) that the courts of law will not interfere 
in the interpretation of a statute by either House of Parliament so far as the 
regulation of its own proceedings within its own walls is concerned (see 
BradlavgliY, Q oasefi {ISSi), 12 Q. 13. D. 271, 281); and (3) that the courts of 
law will not admit any person to bail or iuquii*e into the reasons for which 
he has been adjudged guilty of contempt and committed by either House, 
when the order or warrant upon which he has been arrested does not state the 
causes of his arrest ; for in any such case it is presumed that the order or warrant 
has been duly issued, unless the contrary appears on the face of it (see JBurdett 
V. Abbot (1811), 14 East, 160; Ah; parte Fan Sandau (1846), 1 Ph. 606). 

(?/) It is obviously impossible to give a complete or accurate list of offences 
which would he considered by either House of Parliament to constitute breaches 
of its privileges, but such ofEeuces may be summed up under the foUowiiig 
heads, namely : — (1) Any act of disrespect to the House itself on the part of one 
of its members or by some person who is not a member ; (2) an act of dLsrespect 
to, or an assault upon, an individual member of the House, or a reflection upon 
his character ; (3) any interference with the procedure of the House or one of 
its committees; (4) any interference with an officer of the House, oi other 
person employed by the House, in the performance of his duties ; (6) a refusal 
to obey an order of the House or of one of its committees; or (6) an attempt to 
induce or procure another person to commit any such act. 

(?’) The power of the House of Lords to commit any person who is guilty of 
a breach of its privileges was questioned in the case of the Earl of Shaftesbury 
in 1675 and again in file case of Flower in 1779, but has alwajis been admitted 
by the courts. The claim of the House of Commons to a similar power was 
expressly admitted by the House of Lords in » confeAnce with the Cbm&onH 
m 1704, in Ashby v. White^ suj/ra; see Joumals'of the House of Lords, 1704, 
Vol. XVIL, p. 714. Since thou the right of the Commons has been established 
beyond dispute by usage and custom; see May, Parliamentary Practice, 
nth ed., p. 61. As to procedure for enforcement of privilege, see pp. 790 
€t seq*t post < 
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by either House of Parliament have come in contact either with the 
prerogatives of the Grown or with the rights of individuals 

• Sect. 2, — Classification^ 

Stjl-Sect. 1 . — In QentraL 

1467. The privileges of Parliament may be conveniently treated 
under two main headings— (1) privileges which are common to both 
Houses, and (2) privileges which are peculiar either to the House of 
Lords or to the House of Commons. 

Sub-Sect. 2.— Privileges Clamed ly hoik HouseB. 

1468. Whilst Parliament is sitting, and during the time within 
which the privilege of Parliament extends (a.), no peer {y) or member 

[w) It is customary for the Speaker at the beginning of every Parliament to 
demand on behalf of the House of Commons tho confirmation by the Chowti of 
certain of its privileges, which the Sovereign, through the Tjord Chancellor, 
formally confirms (see p. 694, arde ; for tho origin of this practice, aee May, 
Parliamentary l*ractice, Uth ed., j). 60). Tho House of Lords appears to have 
enjoyed its privileges from the earliest times upon the ground that tho lords 
** have place and voice in Parliament,” and consequently tho House does not 
demand the confirmation of its privileges by the Crown at the beginning of 
each Parliament, Neither House of Parliament has power to create a new 
privilege “not warranted by the known laws and customs of Parliament’*; 
see the resolution of the Lords m 1704 upon this point, to which the Commons 
agreed (Journals of the House of Lonls, 17(i4, Vol. XVII., p. 677 ; Journals of 
the House of Commons, 1704, Vol. XiV,, pp. 555, 560. In tho House of fjords, 
there are also varimiH standing orders which limit and regulate tho rights of 
peers to claim their privilege in certain cases ; see Standing Orders of tho 
House of Lords, Nos. 65, 6<i, 68, 69, 76, 77, 78, 79, 82, 83. As to tho effect 
upon privilego of tho commission of an act of bankruptcy, see title Contempt 
Court, Attachment, and Commtital, Vol. VIL, p. 3*21. 

(sb) There is no statutory definition of the period during which the privilege 
of Parliament extends. By the privilege of the peerage (see title Peerages 
and 1)ignitje8), which rests upon ancient custom and has been recognised 
by various Acts of Parliament, the person of a peer “ is for ever saored and 
inviolable ” ; but, in addition to their privileges as peers, members of the House of 
Lords claim a special immunity from airest as lords of Parliament, By Standing 
Orders of the House of Lords (Public Business^ 1902, No. 64, this immunity 
extends whilst Parliament is sitting or within tno usual times of privilege of 
Parliament. By Standing Orders of the House of Loids (Public Business), 1902, 
No. 67, in which tlio House of Lords claims the same immunity from arrest for the 
servants of peers, tho period during which the privilege is to extend is declared 
to begin twenty days before tho return of the writ of summons in the beginning 
of every Parliament and to continue twenty days before aud after eve^ session 
of Parnament, except in cases where Parliament has otherwise pi^vided. In 
the case of the Hquso of Commons, it has been held that a cannot be 

arrested for a period of forty days before and after tho meeting of Parliament 
( Qowiy V. Duncombe (1847), 1 £^ch. 430). It has also been held that a member is 
immune from arrest for a period of forty days even after the dissolution of the 
Parliament of which he was a member (see the case of Mr. PorteBcue 
Harrison, M.P., Be Anglo-French Go^uperaUve SwieUj (1880), Tmu^ 16th April, 
per Haix, V.-C.j compare May, Parliamentary Practice, 11th ed., p. 123). 
A member who is in custody at the time of his election to Parlmment is 
liberated upon his election, in virtue of his privilego, unless he is undergoing a 
term of imprisonment for an*indictable offence or for a criminal contempt of 
court; see Journals of the House of Commons, 1819, Vol. LXXIV., p. 44; 
1820, Vol. LXXV.,p. 230 [PhiUi^s v. irc^/c% (1830), 1 Bowl. 9). 

.(y) Privilege of Parliament is not allowed to peers whilst they are minors, or 
to noblewomen or widows of peers, but ail such persons are entitled to the 
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.Sect, 2, of the House of Commons may be imprisoned or restrained without 
Classifica- the order or sentence of the House of Lords or House of Commons, 
tion. as the case may be, unless it be for treason or felony, or for refusing 
to give security for tlic peace (a). * 

Exemption 1469. Botli Houses have always claimed that their members are 
from service exempt from serving upon juries {b), and a statutory exemption from 
on ]unes. service has been definitely conferred upon peers and members 


privilegG of jioorage, except in the case of a widow of a peer wlio lum marned a 
coiniiioiicj* ; see {Standing Orders of the House of Tjords (Public business), 1902, 
No. (io. A peer is not entitled to the juivilege of Parlianicnt m a case in which 
ho is acting as a trustee ; see ihuLf No. 6(5. ]\^ers of Scotland and Ireland, 
even if they are not lords of Pai'liamenl, aro entitled to the saino pnviloges as 
lords of Parliament under the provisions of llio Acts of Union; seo note (A*), 

624, aide. A person who is under an‘e.st at the time he succeeds to a jieerago 
may (daira his dihchaige on the plea of jirivilego. A peer who has not luken 
the oath, and is consequently disqualified for sitting or voting in tho Jlouso of 
Lords, may claim his privilege from arrosi; but see .louinals of tho House of 
Lords, 1720, Vol- XXJ., p. .‘127. It would appear that Iho samo rule applies 
in the c'lse of a member of the other House ; see Kuropcan and A mcrican 
Finance Oovjioratitm v. M.2\ (1865), 13 1j. T. 447. 

(a) Standing Orders of the House of Lords (Public Puisiness), 1902, No. 79, 
directs that no peer or lord of Parliament has privilege against obedience to a 
writ of habeas rorjnts direcdod to him, ami noith(*r House of Parliament claims, 
or ever has claimed, fn'cdom from an'cst for any of its members who is charged 
with a criminal oflence. In 1626 the Lords agreed to a resolution, which is now 
a standing order of tlie House, “ That tho. privilege of Ibis House is, that m> peer 
of Parliament, sitting in Parliament, is to be imjirisouod or restiairiod without 
sentence or order of fhe House, unless it be for treason or felony, or for 
refusing to give sui’oty of tho peace” (»Journals of tho House of Jjords, 1626, 
Vol. IIL, p. 662). In 1675 the Commons agreed to a resolution of a similar 
character (Journals of the House of Commons, 1675, Vol. IX., ji. 342); and 
in 1697 agi*oed to a further resolution “That no member of this House has 
any privilege in case of breach of the peace, or forcible entries, or forcililc 
detainers” (Journals of the House of (Ammons, 1697, Vol. XL, p. 784). In 
1763 both Houses agreed to a resolution ** Tliat privilege of J Parliament does not 
extend to the case of writing and publishing seditious libels, nor ought to bo 
allowed to obstruct the ordinary course of laws in the speedy and ellectual 
prosecution of so heinous .and dangerous an offence” (Journals of the House of 
Commons, 1763, Vol. XXIX., p, 689). A ]ieer or member of the Htiuse of 
Commons may be committed for an offence under the Bankruptcy Act, 1883 
(46 & 47 Viet. c. 62), s. 124, in spite of the privilege of Parliament {Fe 
Armstrong j Fx imrie JAndsay^ [1892] 1 Q. B. 327 ; see also jip. 622, 658, ante), 
and may also be committed for a criminal or ynast-criminul contempt of court 
{Wellesley V. Beaufort {Duke), Lang Wellesley's Case (1831), 2 Buss. & M. 639; 
see May, Parhamentary Practice, 11th ed„pp. 119 — 123; see title Contempt 
or Court, Attachment, and ( Committal, Vol. VIL, pp. 320, 321). In any case, 
however, in which a member of either House has been arrested upon a criminal 
charge, the ^louse of which he is a member should be infgrmed of his arrest. 
This information is supplied to the House of Lords by means of a letter 
addressed by the magistrate by whom the member has been remanded in custody 
or committed. When a true hill for any felony or misprision of felony has 
been rotunied against a peer, information of the fact is supplied by tho Judge 
of tlio court in which such bill lias boen returned. As to the trial of a p^r by 
his peers, see j>. 653, ante, Tho House of Commons is similarly informed of tho 
aiteat of one of its jnembers by means of a letter addressed to tho Speaker. In 
the event of the condemnation of one of its luomberH, the House is also yifoaned 
in the same manner of tho nature of his offSner, and the duration of tho 
sentence which has been imposed upon him; and sec* p. 667, ante, and pp. 787, 
note(fl), p. 791, post. 

(5) See 1 Haiholl, Precedonis of Parliament, ed. 1818, pp. 112, 171, 174 : see 
also the action taken by tho House in tho cases of Mr. liolford and Mr. Ellice, 
in 1826, Journals of the House of Commons, 1826, Vol LXXXL^ pp. 82, 87. 
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of the House of Commons and the officers of the two Houses of 
Parliament (c). 

, 1470 . Witnesses who appear to give evidence before either House 
of Parliament, or before any Parliamentary committee (t/), and also 
counsel, solicitors, agents, and others who are engaged upon tlie 
business of Parliament (c), are protected from arrest or from any 
other form of molestation by the House upon whose business they 
are engaged (/;. 

(r) Junes Act, 1870 (JJ & Viet. o. 11), b, 0, Sohed. ; Bee also title Juries, 
Vol. XVni., pp. 230, 231. Neither House any longer maintains for a member 
tho privilege of rofusing to obey a Bubp(t‘na to appear us a witness in the 
courts of law ; see I Jlatsell, Prec^ents of ParHameut, ed. 1818, pp. 96, 97, 169; 
compare May, Parlianiontary Practice, 11th ed., p. 114. Each House, however, 
is careful to preserve its privilege upon this point in any case in which one of its 
nicmbers is required to give evidence before the other llouso of Parliament. In 
the House of Lords, there is a standing order which forbids any peer to go 
down to the House of Commons or send his answer in writing, or appear by 
counsel to answer any accusation there, upon penalty of being committed to 
the custody of the Black Hod or to the Towoi ; see Standing Orders of the House of 
Lords (Public Business), 1902, No. 71. The House has also maintained that apoer 
who is not a lord of Parliament need not obey a summons to attend the House of 
( bmmons; see Resolution of the llouso of Lords in tho case of Lord Teignmouth, 
Journals^f tho House of Loi-ds, 1806, Vol. XLV., p. 812. At the present time, 
when one House desires the attendance of a member of the other House as a 
witness cither before the House itself or before one of its committees, the practice 
is to send a message requesting the House to which the member belongs to give 
leave to the member in question to give evidence. If the member is willmg, 
leave is given to him to give evidence, and a message is sent to inform the other 
House of the fact. If either House desires an officer of the other House t<» 
appear as a witness before it, the same procedure is adopted, except that in such 
case tho message which is returned by the House to which the officer belongs 
mcrel} states that leave has been giMui to the officer in question to obey the 
wishes of the other House. 

{(1) Both Houses have tho p<iwer to compel, if necessary, the attendance of 
witnesses asset v. Howard (1847), 10 Q. B. 339, 411, Ex. Oh.). In the House of 
Lords a witness is summoned by means of an order signed by the Clerk of tho 
Parliaments ; in tho House of Commons, by an order signed by the Clerk of 
the House. For the method of serving such an order and ttio proceedings which 
are taken in tho event of a witness refusing to obey the order of either 
House, BOO May, Parliamentary Practice, 11th ed., pp. 424, 423. 

(c) An officer of either House is protected from arrest withiu the precincts 
of tho House to which he belongs. He is also jirotocted when engaged upon 
the service of the HouBO,and any interference with him when thus engaged 
will bo punished as a breach of privilege. Nor will either House permit one 
of its officers to be served with a subpoena by any court to give evidence 
with regard to any proceedings in Parliamenti ; or to be compelled to produce 
documents which are in tho custody of the House until he has received its 
pormission. Formerly, the privilege of Parliament used to g-ttach to the 
j^ersonal servants of peers and of members of the House of Commons, and also 
to other persons acting as their agents or upon their behaH, and, consequently, 
no such persons might be arrested or otherwise molested whilst Parliament was 
sitting or during the time when the privilege of Pailiament was in operation. 
This privilege was tacitly surrendered by the House of Commons in 1770, when 
an Act was passed to prevent any stay or delay in the prosecution of suits 
against peers, members of Parliament or their servants, by or under colour or 
pretenge of any privilege of Parhamont. A provision was iiLserted in this Act 
to the effect that the measure was not to subject the person of any member 
of the House of Commons* to be arrested or imprisoned upon any suit or 
proceeding, but no such exception was made for the servants of members 
(Parliamentary Privilege Act, 1770 (10 Geo. 3, c. 60), s. 21 

(/) There is a sessional order of tho House of Commons declaring that it is 
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SKot. 1 Each House will also tro-at it as a breach of its privileges if legal 
ClaasUlca* proceedings are commenced or other action is taken against any 
person upon account of lanything which he may have said, or 
evidence which he may have given, in the course of any proceedings* 
ill the House itself or before ouo of its committees (p). 

>'reedomof 1471 . The prinloge claimed by both Houses with regard to the 
speech, freedom of spocich in Parliament (h) is referred to elsewhere (f). 

a Iiig-h crime aiul iiu«(loniejnioiir for any persoif tfrfampor with a witnoHS in 
rcsi)oet of Lis ('vidoiico to be given before the IfoiiHe, and stating tliut the 
/louse will proceed with tlio utmost bcvcnty against any such oireiider. A 
further sessional order states tliat any witness who has given false cviduuce in 
any case before tbe IIouso will bo punished with the utmost severity. Every 
person also wlio threatens or in any way punishes, damnifies, or injures, or 
attomids to imnisli, damnify, or injuio, any 2 )erson v/ho ^ves ovidonco before 
either House, unless such evidence was ^iven in bad faith, is guilty of a mis- 
demeanour under the Witnesses (Public Inquiries) Protection Act, 1892 
{of) & 60 Viet. 0 . 0‘1), s. 2. An action for libel will not lie against a person in 
respect of evidence given by him before cither House of Parliament or befoi-o 
H committee of either Tlouse ; see Gojin v. IhnclJtj (1881), 6 Q. P. J). 307 ; title 
Libel and i<LANi)i:u, Vol. XVJIL, pp. G7H H srry.’ 

See resolution of the lloiiso of (^mimons ujxm this sulijoct in 1818 
(Journals of the House of Commons, 1818, Yol. LXXriJ.,p. 380). , 

(h) The freedom of the debates in the House of Lords from external inter- 
ference or control lias never been (piestioncd. The Commons, as early as the 
reign of lionry JV., obtained a recognition from the Crown of the freedom of 
the procoeilings in their House, when they succeeded iu inducing that Sovereign 
to annul the judgment which had been passed iu the ])revious reign against 
one of their numhor„uamed Haxey, who had ])ecii condemned as a traitor 
lor introducing a Bill coudi'mniug the excoBsive expenditure iucuiTod by 
Richai-d II. upon the Iloyal Household ; pee Jtotuli ParJiamciitonim, Vol. ITL, 
B. 430. In the reign of Henry VJIl., an Act of Parliament (stat. (1512) 4 
Hen, 8, o. 8) was passed to declare null and void ii judgment of the v^tannary 
Court given against a immiber of the House of Commons named Strode, who 
had brought forward a Bill to regulate the tin industry in Cornwall uTid had 
been fined and imprisoned iu coiisoqueuce. 1 lesiiite these successful assertions 
of the fieedora of its juoceodings, the privilege of the House in this respect 
was constantly attacked by the Tudor and fcituurt kings, who chose to regard 
htat. (1612) 4 Hen. 8, c. 8, as a particular and not a general statute. Tki 
attitude of the Oiwn during this period was defined by the Lord Keeper zn 
1593, when, in confirming on laKalf of Queen Elizabeth the Speaker's usual 
request for the privileges of the House, he said : “ libcriy of speech is granted 
you, but you must know what privilege you have; not to speak everyone what 
he lisbith, or what comoth in bis bruin to utter; but your privilege is 
‘aye’ or ‘no’”; see Parliamentary History, Vol. L, p. 862. in 1621 the 
Commons passed a resolution affirming “That every member hath freedom 
from all impeachment, imprisonment, or molestation, other than by censure 
of the House, itself, for or concerning any Bill, speaking, reasoning, or declaring 
of any mutter or matters touching the Parliament or Parliament business,*’ 
but, in spite of this es^rtiqn of their privilege, the Crown continued to take 
notice of the proc^eedings in the House and to punish members for speeches 
which they had delivered in l^ailiament. After the Postoration, in 1607, the 
(’ommoufi cairied a rosoliitioii doclaniig that stat. (1512) 4 Hon. 8, c. S, was 
a general law extending to all members of both Houses of Parliament, and 
tluit it was “ a declaratory law of the ancient and noccssnry rights and 
privileges of Parliament” (Journuls of the House of Cqjnmons, 1667, Vol. IX., 

]). 19) ; and, by the Bill of Bights (1 Will. & Mhr,, sess. 2, c. 2, art. they 
obtained a statutory guarantee* that their debated and proceedings liould not 
be Questioned in any court or place outside lailiament. Subsequent to the 

(i) For note (i) see next page. 
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1472 . It is within the power of either IJouho of Parliani(*nt, should 
it deem it expedient, to proliihit the publication of its proceedinp^s (A:). Claasifica- 
In the House of Lords, it is n lireac^h of })ri vilef^^e (1) for any person 
to print or publish anything relating to the proc'(,edings of the ( 'ontrol ovo,r 
House without its permission. j)iiblicatioti of 

The House of Commons, upon many occasions, has det*lar(id i>>^oceediiigs. 
the publication of its procecidings without the authority of Die House 
to be a breach of privilege, and tlie House has never formally 
rescinded the orders wliicli from time to time it has made with * 

regard to this subject (in). 


partfiing of the Bill of ItiglUri, there wore a fow iiistjuicof^ rluiing tho oightoonth 
century in which tho pi of thollou.soof (\)nnnonH with regard to liee- 
dora ot t^peech was infuiiged, nottihl^' in tho oases of the cider Pitt, wht) 
dismissed from his coriietcy of hm se in 1735, and of Oeneral Conway and Colonel 
Barre, who were deprived of tlieir eommands in 1701 for speeches delivered in 
tho House of Commony against tlio (lovornment ot the daj'. 

( i ) See titles CiUMiNAii Law and Phooedi'iik, Vol. LX.,”p. Idl ; Liiiel anu 
Slander, Vol XVlll., ]). eSo. 

(/»’) Tho standing Older of the House of Lords U|)ou this snlijeet dates from 
1()98; seo Journals of tho House of Jjords, 1098-9, Vol. -\VL. p. o91. The 
jealousy of the Hoilmc of Oouimons with regard to th«‘ iiiivaoy of its iiroceedings 
dates I’ro'in tho Long Parhamont-, and was due to tho antagonism which existed 
between that assombly and tho King. Tho object of th(* House at that time was 
to prevent its own members or officers from supplying tho King with information 
wliich might incriinmate its inemheis ; seo Eosolutions of tho 1 Fouse of ( Jommons 
of tho 13lh July, IGU (Journals of tho House of Commons, KHl, Vol. IT., 
]). ‘J09). It was not until after tho llevolution of 1089 that the IFouso enmo in 
contact with unofficial report('rs who furnished, for tho nows letter’s of the day, 
ropoits, C)f ten prejudiced and generally inaccurate, of the proceedings of the 
( Vimmons. In 1 738 tlie I louse ])ahsed a resolution staling that it was “ nu high 
indignity to, and a notorious breach of privilege of, this House, for any nows 
writer, in letters or t)Uier papeis (as minutes, or under any other denomma- 
tion), or for any printer or ]ml)lisher of any printed newspaper ot any 
denomination to iiihert in tho hind letters dr pnjievK, or to give therein any 
account of tho debates or other jirocoediugs of this House or any committee 
thereof, as well during tJie recess, as tJio sitting of PaiTiamoiit ; and that this 
House will proceed with tho utmost severity against such offonders ” 
(Journals of tho House of (Jommoiis, 1738, Vol. XXlll.,]). US; Parliamentary 
History, Vol. X., ])p. 799 — 811). This resolution was repciitod in 1753 and 1762 ; 
see Journals of the TIouse of Comnaons, 1753, A7)I. XXVI., ]). 7'H; 17G2, 
Vol. XXIX., pp. 2l)C, 207. But, in spito of the attitude of the House, 
unofficial reports of tho procjoedings of tho House of Commons were still }mb- 
lished, and in 1771, during tho disturbances caused by John Wilkes, tho claim 
of the House to foibid the publication of its debates led to a struggle between 
the Commons and the City of London which, although it resulted in tho 
committal to prison of the Ijord Mayor and two aldermen, practically put an 
end to the attemjits of the House of Commons to piovont the publication of its 
debates. For a historical summary with regard to tho publication of debates, 
see Eedlich, Procedure of the House «)t Commons, Vol. II., pp. 36—38. <i 

'(/) Standing Orders of the House of Lords (Public Bubinoss), 1902, No. 80. 
There has been a reporters’ gallery in the House of Fjords since the 15th 
October, 1831 ; seo May, Parliamentary Practice, 11th ed., p. 73, n. Since 
1889, an official reporter has been accommodated with a seat in the House 
itself immediately behind tho clerks at the table. Since 1908 the official 
r(^orter has been emjftoyed 4i the direct service of the House; see Journals 
of the House of Lords, 190§, Vol. CXL.,p, 285. 

{m) Although, since 1835, when a gallery of tlie House was set apart for the 
use of the Press, it has tacitly ponnitted the presence of unofficial reporter’s at 
its debates; see May, Parliamontaiy Practice, lllh ed.. p. 73, n. Since 
1908 the debates of the House of Commons, like those of the other House, have 
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At the present time, however, neither House will consider a 
report of its proceedings in a newspaper or other publication to be 
a breach of its privileges, unless such report is raanifestlj; 
inaccurate or untrue (w)- 

Each House regards a report from any one of its committees as 
being strictly privileged, and will punish any person who publishes 
or causes to be published, any such report before it has been 
presented to the House (o). 

1473. Both Houses used to exercise a rigorous control with regard 
to the admission of strangers, and, by the custom of Parliament, no 
stranger is supposed to be present during the sittings of either House. 

In the House of Lords, there is a standing order wliich prohibits 
any persons but those w’ho have a right to be in the House to be 
present whilst the House is sitting (p) ; but tliis order is })ractical]y 
ol)solete, as the House recognises the presence of strangers in 
another standing order, by which it permits them to remain in the 
galleries and the space within the rails of the 1’hronr, ev(!ii whilst a 
division is in progress ((/). 

The House of Commons also, as a rule, no longer attempts to 
prevent strangers from being present at its sittings, put the 
House is careful to preserve its privilege of maintaining the privacy 
of its debates, I)y empowering the Speaker or the Chairman 
if the House is in Committee, when he is in the chair, at any time to 
order the removal of strangers from any part of the House, and it 
is also open to any member of the House, during a sitting of the 
House or when the House is in committee, to take notice that 
strangers are present. In such a case the Speaker or the Chairman, 
as the case may be, must put the question “That strangers be 


been reported by repoilcrs in the direct service of the House. The proceedings 
of each day are published on the following day. 

(//-) The proprietor of a newspaper is not liable for publishing a faithful 
report of a debate in Parliament in his newspaper ; see Wason y. Wfifter (1868), 
L. K. 4 Q. B. 73, 89 ; title Ltwel and Slander, VoL XVIII., p. 098. 

(o) See resolution of the House of Commons on this subject (Journals of 
the House of Commons, 1837, Vol. XCIL, p. 282; compare May, Parlia- 
mentary Practice, 11th ed., pp. 74, 75, 416). All reports and proceedings of 
either House are also privileged in another way, inasmuch as any civil or 
criminal proceedings which have been commenced against any person for 
publishing any pajiers printed by order of either House of Parliament must 
be stayed upon the defivery of a oertiheate and affidavit to the effect that 
such publication was by order of either House of Parliament (Parliamentary 
Papers Act, 1840 (3 & 4 Viet. o. 9), s. 1 ; see title Lidel and Slander, 
Vol. XVIII., p. 683). It has been held that a person who without malice 
publishes an extracx from a command paper (see note (f), p. 618, ante) 
presented to Parliament is protected by the Parliamentary Papers Act, 1840 
(3 & 4 Vick., c. 9), against any action for libel in respect of such extract ; see 
Manffena v. IVrighf, [1909] 2 K. J>., 958. 

(p) Standing Orders of the House of Lords (Public Business), 1902, No, 8. 
There ore further standing orders which prohibit any doorkeeper attending the 
House from presuming to come or stay within the doors* of the House While it 
is sitting, unless particularly ordered to do so, andiEorbidding any person, unless 
a nobleman or attendant of the House, from coming into the lobby or a 
committee room ; see Standing Orders of the House of Lords (Public Business), 
1902, Nos. 9, 10. 

(g) Ibidif No. 32. 
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ordered to withdraw?” without permitting any debate or amend- 
ment (r), ^ Strangers are allowed to remain in the galleries of the 
House whilst a division is talcing place, but are required to with- 
draw from below the liar. 

1474. Every peer is an hereditary counsellor of the Sovereign 
and as such may claim the right of individual access to the person 
of the Sovereign («). 

The privilege of access to the Sovereign which is claimed for the 
House of Commons by the Speaker at the beginning of every Parlia- 
ment (a) is a collective right, and enables the House as a body to 
accompany the Speaker whenever an address is presented to the 
Sovereign by the whole House (/>), but does not enable an individual 
member to claim access to the Sovereign (c). 

?![tb-Sect. a. — Pn’nleijes Peculiar to the Jfouse of Lords , 

1475. Members of tlie flousc of Lords are entitled, cither as lords 
of Parliament, or as peers of the realm, to certain privileges, 
namely : — 

(1) It is the right of peers to he tried in full Parliament, or, 
ill case Barliament is not sitting, in the Court of the Lord High 
Steward, upon any charge of treason, felony, misprision of treason, 
or misprision of felony (d). 

(2) The House claims that peers and lords of Parliament, 
whether they be plaintiffs or defendants, are to answer and be 
examined in all courts upon protestation of honour only, and not 
upon the common oath (c). 

(3) No oath is to be imposed, by any Bill or othorwiso, upon 


(r) Standing Orders of the House of (.'omraons (Public UusiiiCHs), 1911, No. 90. 
In i908 tbe Spoukor, in coiisoquence of difiturbanceB, caused the strangers’ 
gallery and the ladies’ gallery to he closed to the public, and theso gallerio'^ 
were not reopened until tbe following yeai’. Members are forbidden to 
introduce strangers into any part of the House or gallery appropriated to 
members of tbe House whilst the House or a committee of the whole House 
IS sitting, and the Sorjeant-at-Arms is empowered to take into his custody any 
stranger who is in any part of the Bouse appropriated to members, or who 
misconducts himself in any part of the House to which he has been admitted, 
or refuses to withdraw when ordered to do so ; see Standing Orders of tlie 
House of Commons (Public Business), 1911, Nos. 88, 89. For a summary of the 
attitude which has been adopted by the House of Commons with regard to tho 
admission of strangers, see Rcdlich, l^ocodure of the House of Commons, 
Vol. II., pp. 34, 30. 

(s) See First Report on the Dignity of a Peer of the Realm, ‘JOtli May, 1829, 
p. 14 ; see also Pike, Constitutional History of the House jf Lords, pp. 251 — 
254 ; see title Constitutional Law, Vol. VI., p. .*391. 

(o) See p. 694, aide. 

f6) See p. 694, ante, and p. 804, post 

(c) Individual members of the House of Commons have access to the person 
of the Sovereign, if they happen to be Piivy Councillors or members of tlio 
Royal Household. 

i (d) Standing Orders ot the House of Lords (Public Business), 1902, No. 72 ; 
see pp. 653, 664, a«/e; titles -Constitutional Law, Vol. VI., pp. 362,361; 
Courts, Vol. IX., pp. 19, 26; Criminal Law and Procedure, Vol. IN., 
p. 270. 

(«) Standing Ordere of the House of Lords C^blic Business), 1902, No. 74 ; 
jsee p. 652, ante; but see title Evidence, Vol. XlIL, p. 692. 
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peers the refusal to lake which entails the loss of their places or 
votes in Parliament, or ciirLails the liberty of debate in tlie House of 
Lords (/). 

1476. Tlie IJoiise of Lords lias Buccessfiilly proved its right to 
insist upon a writ of summons being sent to any peer who is 
qualified to receive it (^/), and the House has also established its 
right to decide, if it deems it advisable, whetlie.r or not a newdy- 
created peer is entitled to sit and vote in the Ifonse of Lords (//) ; 
this latter privilege, however, does not empower the House to decide 
ii])on the validity of tlio claim of any person to a peerage which is 
already in existence or to a peerage wJiicli is in abeyance, unless 
such claim is referred to it by the Crown (/). The House of Lords 
lias also jiower to decide various matters with regard to Scottish 
and Irish peerages (A). 

1477. The privilege of voting in a division l»y proxy, of which in 
the past use was constantly made both by lords sjnritual and loi’ds 
temporal (/), although it has never been surrendered by the House 
of Lords, has not been exercised since JHfJH, when the House, 
acting upon the report of a committee a])poinle,d in previous 
year, agreed to the adoption (»f a standing order by w^iicli the 
practice of calling for proxi(*s on a division was discontinued (m). 


(/) Staiidhig Orders of tlio liouao of Lorils (l*ublic Busiiu's^), No. 75. 
(</) Soo the cjiso of the Kiri of I'ristol in ni2(), Joinniil'i of tlio House of 
Lords, 11)20, A'’ol. Ill , p. oC". As to tho right by which !i poor rocoivos a writ 
of summons to sit and voto in the House of Lords, see lillo l^EiiUAOER and 
JJlONiTTKS. As to tho modern ■i>racli<‘0 by wlindi a peer ])roves right 
to receive such a writ, see p 023, ahif\ 

(/<) Tho House of Lords successfully a^sc^lod its ])riviloge n])i)n this point in 
1850, when it refused to allow Sir J.nnos Haike, wlio had b(“ 0 n cn\‘jtod Laron 
Wensleydalo “for andduiing tho term of lus natural lift*,” to sit in tho House of 
Lords. Upon this occasion, tlio lettora patent creating tho now poor wore 
nd'orred by tho House to the Oommitteo for ITivileges, which loported “that 
neither the said letters patmit, nor the said loiters patent with the usual writ of 
summons, enable the grantee to sit and voto in I\irhanient.” This ropoit was 
agreed to by the House, after tho Government of the day had intimated that 
they would not op])oso its coiiHrmatioii ; see Journals of Iho House of Ijords, 
18o(), Vol. LXXXVllL, pp. 3s, 39; soo also rarliamentary Debates (Third 
Series), Vol. CXL., pp. 1289—1311. 

(i) A claim to a ])eerago or a request for the determination of a pecrago in 
abeyance must bo presented by means of a petition through tho Secretary of 
State for the Homo llepartment to the Urowii. Any such claim, together with 
a report from tho Attorney-tTcneral thereon, is usually presented by command 
of tho Grown to the House of Ijords. It is then refon'ed by tho House to the 
Gominitteo for Privileges, which reports to tho House whether or not the claim 
has boon ostabhslicd ; see p. 611, aulr ; see also Journals of the House of 
Lords, 1892, Vol. UXXTV., pp. 121, Ml, 188, 207; 1900, Vol. CXXXH., 
j)]). 387—389 ; soe titles Cossi’iTUTiONAL La.w, Vol. VI., p. 457 ; Peerages 
AXi) Dignities. 

(I-) Soo pp. 621, 026, ante. 

u) For a short account of iho origin and history 6f voting by proxy,* s«o 
Pike, Oonsl-itutioiial History of tho House of Lords, pp. 243— 2 fo, 

(m) Standing Orders of the House of Loi*ds (Public Business), 1902, No, 34. 
The order provides that two days’ notice shall bo given of any motion for its 
suspension. A^anous stamling orders ure still in existence for the regulation 
ana limitation of tho use of proxies ; see ibid., Nos. 104-^110. 
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• I'ABT Vllt— P bIVUEOKS of PARLIAMENT. 

SttB-Sect. i.—Frivikffvs Peculiar to the. IIov.se of Cominniii. 

1478. In addition to possossing a completo control over the re{;u- 
lation of its own proceedings and the conduct of its members («), 
Ihe House of Commons claims the exclusive right of providing, as 
it may deem fit, for its own proper constitution (o). 

1479. Although the House of Commons has resigned its right to 
be the judge in controverted elections (p), it retains its right to 
decide upon the (pialilicatioiis of any of its members to sit and vote 
in l^arliament. 

If in the o])ini()ii of the House, therefore, a meinl)er has con- 
ducted himself in a manner which renders him unfit to serve as a 
inconber of rarliainent, lie may be expelled from tlie flouse (q) ; but, 
unless the cause of liis expulsion by the House constitutes in itself 
a disqualification to sit and vote in the House of Commons, it is 
open to his constituency to re-elect him (r). 

The ex])ulsi()n of a member from the House of Commons is 
effected by means of a resolution, sulmiittcd to the House by means 
of a motion upon which the question is proposed from the chair in 
the usual way (s). 


(») Hce Pvadlauqh v. Gosset (188o), 12 (i. B. 1). 271 ; Bunhit v. Ahhot (1811), 
14 East, 1, 1 J<S ; Bnidlnuqh v. Bid'inc (1883), 47 L. T. 01-*^. For tlio rules which 
regulate the jn’ornhire of ilobut-o and for the powers which tlio I louse confers 
upon the Speaker aud the Chaiviiifui, as the cu^e inuv bo, to muiutain order iu 
the House oi in a eoiniiiittoo of the whole House, soo pp. f>7s— OS], ante. For 
iho privilogca claimed by tlio House oi (’ommoiis with regard to the couti’ol of 
taxation aud public expoiiditurc gciiorally, kim* p]) 792—791, '/mi. 

(o) Fortnerly, the House used to claim an exclusive right to dooido alliusttera 
touching the election of its own members, and used itself to be the judge in all 
controverted elections, but, in 1SG8, it delegated its authority in thoM) matters 
to the courts of law. A petition against the return of a member to tho House 
of Commons is ])iesoiiled to the High Court of Justice, and the case is tried in 
tho borough or county iu which the election took jdacc, in England by two 
judges of the High Court, in iScotland by two judges of the Court of Session, 
and in Ji’eluiid by two judges of tbo High Court ; seo I'arliameutary Elections 
Act, 18GS (31 &. o2 Yict. c. 12r>), as amended by the Parliiunentary Elections 
and Corrupt Practices Act, 1879 (42 & 43 Viet. c. 75), s. 2; Corrupt and 
Illegal Practices Proveution Act, 18S3 (4G & 47 Yict. e. 51), s. 70, and the 
Ex])iriug Laws Continuance Acts (see Expiring Laivs Continuarico Act, 1911 
(1 & 2 Geo. 5, c. 22)). For the method of proccdun*, st'O title JrlLKonoN’S, 
Vol. XI I., pp. 408—483. AYith respect to the rota of judges, see also 
Judicaturo Act, 1881 (41 & 45 Yict. c. 68), s. 13. 

(p) See note fo), supra. 

(q) Members nave been expelled from tho House of Oommonfkupon various 
grounds, e.g., as being rebels, or as haying been guilty of forgery, of perjury, 
of misappropriatiou of public money, of con-uption in tho administration of 
justice or in public offices, or in tho execution of their duties as members of the 
House, or of contempts and other ofToncee against tho House itself; see May, 
Parliameiitary Practice, lUh ed., pp. 56—58. 

(r) 8ee the case of John Wilkes in 1769, Journals of tho House of Commons, 
1769, Vol. XXXIT., pp. 228, 229. Uomiiaro also Hie case of Mr. Bradlaugh in 
18li2, vHien no questiott as to^the validity of his cleLtiou was raised upon his 
re-election to the House by Hje electors of Nortliampton after his oxpudsion from 
the House oi Commons ; see Journals of tho Honso of Commons, 1882, 
Vol. CXXXYII., p. 62. 

(fl) In a case in which a membor has been tried and convicted for a mis- 
demeanour in a court of law, the judge who presided at the trial and gave 
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1480. Wheu, during the course of a session, a seat in the House of 
Commons becomes vacant by reason of the death (t) or expulsion (u) 
from the House of one of its members, or of his accession to the 
peerage, or of his acceptance of an office of profit nndor the CrownCu) 
or other office which disqualifies him from contiiiuing to sit or vote in 
the House of Commons, thelJoiise, upon motiomnade (ir), orders the 
Speaker to Issue his warrant empoAvering the Clerk of tlio Crown in 
Chancery, or the Clerk of the Crown and Haiiaper in Ireland, as the 
case may be, to make out a new wiit to till the vacancy (.%j. 

1481. When a vacancy is caused owing to a member of the House 
being placed in a lunatic asylum, the Speaker, as soon as ho receives 
the usual certificate informing him of ilie fact (//), sends it to the 
Commissioners in Lunacy (a), whose duty it is to furnish him with tAVO 
reports as to the mental condition of the member in cpiestion, the 
first at the date of the receipt of the certificate by the Speaker, tho 
second after the lapse of six months. 

If the second of these reports is to the effect tliat the member is 
still of unsound mind, it is the duty of the Speaker to lay it upon 
the table of the House and to issue his warrant directing the Clerk 
of the CroAvn in Chancery, or tho Clerk of the CroAvii and Haiuipor 


Bentence informs tlio S[)cakev by letter of tlie ofXeneo for which tho niomhor 
has been convjctrd, and of the tcnii of imprisonmont to which he has been 
sentenced. The Speaker, .as soon ns possilile, informs the Uonse of the receijit 
of this letter, and a motion is then made that an humble address be presented 
to His Majesty prayinj? him to give diiectioiis for a copy of the lecord of the 
trial to be laid before the House. On some subsequent day tho letter addressed 
to the Speaker by tho judge is taken into consideration by tho House, after 
which a motion is made tor the exjmlsion of the convicted mciuhcr. As to 
informing the House of the arre>t of a member, see note (a), p. 780, atite. 

(t) See p. 662, an^e. 

(ti) See p. XST, nnte. 

(v) See p. 662, a?ifc. 

M A motion of thi'j kind usually made by one of the whips of the party to 
whicn the late mombor belonged. notice in ordinary cases is required for 
buch a motion, which may ho made immediately after prayers on any sitting 
day, or as soon as private business has been disposed of, or at the conclusion of 
questions to members ; as to those stages, see pp. G76— 677, If tho vacancy 

has been caused, however, as a result of a report from the judges appointed to try 
an election petition (see note (o), p. 787, ante), notice of a motion to move for the 
issue of a new writ has usually been required, a bossional order being made for 
tho purpose ; and, in cases where notorious bribery and corruption have been 
shown to exist, tho issue of a new writ has constantly been suspended by tho 
House to enable the institution of further inquiries and, if necessary, the 
disfranchisenwnt of the constituency ; see May, Parliamentary Practice, 
11th od., p]>. 660—662, Tho investigation of corrupt practices m an election 
is entrusted to a ctomission of inquiry which is appointed by the Crown 
upon an address from both Houses of Parliament (Election Commissioners Act, 
1852 (15 & 16 Vict, c, 57), s. 1 ; see title Elections, Vol. XII., pp. 463—472). 

(a;) See title Electiojts, Yol. XIL, pp. 257 et seg. At tho beginning of every 
now seasion, the (Speaker is roquvod to appoint, for tho duiation of the Parliament, 
certain memhors of the House to execute his duties with regard to the issue of 
writs in tho event of his death, vacation of seat, or abienco fioni the qoun^ry. 
The momhors thus appointed must not exceed seven nor ho fewer than three in 
number (Recess Elections Act, 1784 (24 Geo. 3, sess. 2, c. 26;, s, 5). ^ 

M See p, 650, at/ic* 

(a) For the Commissioners in Lunacy, see title Lvkatics Pbusoits of 
UnSOVOT Mimd, Yol. XIX., pp. 466, 467. 
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in Ireland, as the case may be, to issue a writ for the election of a 2 . 

new member (6). Classifica- 

1482. During a prorogation or adjournment of the House the 
Speaker may issue his warrant empowering the Clerk of the Crown i'ower to till 
in Chancery, or the Clerk of the Crown and Ilanaper in Ireland, as * roro, 

the case may be, to make out a wudt for the election of a new 
member in the following circumstances (c) : — • a-ijoummonf. 

When a vacancy is caused by the death of a member, or by 
his accession to the peerage, or by his acceptance of an office which 
necessitates his resignation of his seat in the House of Commons (rZ), 
during a prorogation or an adjournment, the fact is brought to the 
notice of the Speaker by means of a certificate, signed by two 
members of the House and sent to the Speaker, requesting him 
to issue his warrant authorising the making out of a WTit for the 
election of a new member. 

Upon the receipt of a certificate of this kind, the Speaker may 
issue the necessary warrant, subject to the following restrictions 
and conditions, namely ; (1) the warrant must not bo issued until six 
days after tlie Spcalver has caused notice of the receipt of the 
certificate to ))e published in the London (lazeite ; (12) the return of 
the WTitt)f the late raomher must have been brought into the office 
of the Clerk of the Crowm in Chancery at least fifteen days before 
the end of the last preceding sitting day of the House; (8) sufficient 
time must be allowed by the applicants for the issue of a new writ 
to allow of its being issued before the day appointed for the next 
meeting of the House ; (4) the Speaker’s warrant must not ))0 
issued if a petition was pending against the election of the late 
member at the time when the House was adjourned or prorogued ; 
and (5) in the case of a vacancy caused by the acceptance of office, 
the member wffio accepts such office must notify his acceptance 
thereof to the Speaker either in writing under his hand or by 
countei'signing the certificate which is sent to the Speaker. 

When, during a prorogation or an adjournment, a vacancy is 
caused by reason of a member being adjudged a bankrupt, the 
usual certificate is sent to the Speaker by the court (e), upon the 
receipt of which the Speaker must cause notice of it to be published 
in the London Gazette, and, after six days from the date of such 
publication, unless the House meets before the expiration of 

(&) Lunacy (Vacating of 8oats) Act, 1886 (49 & 50 Viet. c. 16). It would 
appear that the Speaker can oulj^ issue his warrant for the making out of a new 
writ under the provisions of this Act whilst the House is sitting ; see May, 
Parliamentary Practice, 11th cd., pp. 637, 638). * 

(c) Recess Elections Act, 1784 (24 Geo. 3, boss, 2, c. 26); Election of Members 
during Recoss Act, 18.)8 (21 & 22 Viet. c. 110), as amended by the Elections in 
Recess Act, 1863 (26 & 27 Viet. c. 20) ; and see the text, wfra, 

(d) A new writ cannot be issued during a recess, if a member vacates his seat 
during such recess by reason of his acceptance of any one of the following 
offites, pamnly, the ofiieo of steward or bailiff of His Majesty's three Chiltoni 
Hundrods of Stoke Desbor^ugh and Burnham, or of the manor of East 
Hendmd, or of the manor of N'orthstead, or of the manor of Hompholmo, or of 
escheaior of Munster (lillection of Members during Recess Act, 1856 (21 & 22 
Viet. 0 . 110), s. 4). 

(c) See title Bankruptcy and Insolvency, Vol. II. p. 88, note («). 
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Sect. 3 . — Proccdrnr Jor Thforcement of Prii ilaje etc. 

1483. The procedun* with which the two Houses enforce a due 
observance of their privileges and punish any breach of them is 
practically th(‘ same (//). 

any alleged breach of its privileges is reported to either 
Ibmse, it is the practice of tho House whose lU'ivilegcs have been 
ai lacked to send for the offender to answ^er the charge of contempt. 

1484. In the House of Lords, an order is usually made l)y the 
House for the |)erson charged wdth the breach of lU’ivilege to 
attend at the bar of tho Housr. {h). If ho refuses to attend, a 
further ord(‘v is made for him to bo attached by tho Gentl(*man 
Usher of tho Jffack Hod (?) and to l)e l{ei)t in that ollicer's custody 
until the House makes a further order witli regard to him. When 
the offender is brought to tho bar, lie is examined ))y tlie Lord 
Chancellor and is dealt witli as tlie House may direct. He may 
be eiilier committed to tlie cushuly of Ihe Gontimnan Usher of tho 
Black Ih)d (A) or ri'pumanded and dischai*ged upon paynieAt of fees. 

1485. In the House of (kunnions, an ord(‘r is made by the 
Ifouse for tlie oliemlor to attend at tlie bar of the House to 
ansuer Die charge of contempt (/). If ho refuses to oliey, a further 
order is made empowering the Speaker to issue a warrant to the 
Berjeant-at-Arms giving autbority to him to liriiig the offender in 

(/) Iknikmptcy Act, 1HS:> (‘1(3 tK 47 Viet. e. 52), s. haukriiptc.y PriudB 
and disabilities (Scotland) Act, 18H1 (*17 & 48 Vict. c. io), s. (3; BimkrupWy 
(Ireland) Ameudniont Act, 1S72 (35 & 36 Viet. e. oS), ss. 42, 43, 41. 

{(/) As to such j)ini]shm(‘iit, sco title Contkmi'T op (^utut, Attacument, 
AND ('oMMT iTAL, Yol. Yll., pp. 3J8 sefj . , SCO also May, l^arlianjoiitary Pinctice, 
nth cd., j). 63. 

{ft) Tho order, which is binned by th(5 (Jlcrk of the l\irliain(‘nts, u merely u 
siimmons to the offender, and does not state the nature of tho breach of jnivilego 
which he has committed. 

(i) The IJouso of iiords may commit an offender cither for a definite or 
indefinite period, and, in neither case, is a prisomu' who has been committed by 
the House releabcd by a jirorogation of rarliumeut; see I Anson, Law 
and Custom of the Constitution, 4th ed., p. 232. Tlio courts will not dis- 
chargo a perbon, \vho has been imprisoned by the House of ijords, by a writ of 
haUas airpm (ii. v. (171M(), 8 Term itcp. 314; see titlo (-ROWN PiiAC- 

TK’E, Vol. X, pp. 48, 52). Both Houses used formerly to impose fines ujiGn 
offenders in additicyi to committing them to prison ; see May, Parliamentary 
Piacti(‘e, Uth ed., pp. 91—93, The last instance m which the Commons 
iiM]ii»st*(l a fine was in the case f>f ^fhomas White in 1666; see Journals of the 
House of ('Ommons, 1666- 7, Vol. VIH., p. 690. - 

[k) Tlie House t)f Lords will not allow any interference with its officers or 
oilier pel bf ms entrusted with the carrying out of its orders, and upon several 
occasions hart punished for contempt ptu*sous who hav» attempted to jjo s^, or 
who have taken action against an agent of tho* House for tho performance of 
<liitie3 entrusted to him by the House; see Journals of tho House of Lords, 
1827, Yol. LIX., pp. 199, 206. 

(Q If the person whose conduct has been complained of is a member of the 
Houso, he is ordered to attend in his place. ^ 
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custody to the bar (m). 'Wliun the offeiuler appears at t’ao bur he 
is examined by the Speaker and is dealt with as the House may 
.direct (w). Ho may be either sent to prison (<>) or discharged after 
receiving a reprimand or admonition from the SjK'aker (p). 


Part VIII. — Relations between the Houses 
of Parliament. 

Sp]CT. 1 . — In GnuraL 

1486. Under any Constitution which recognises two independent 
Houses of Parliament, oacli enjoying distinct powers and privileges, 
circumstances sometimes must arise to cause disagreement between 
tlie two branches of the liegislature. Without attempting to inquire 
into tlie political and social causes which from time to time have 
led to disputes between the House of Lords and the House of 
Commons, and have materially affected the relative positions of the 
two Hoiises (7), it is suflicieiit here to deal with the principal matter 


(?n) UBder the Sjioaljor’s warrant a Ihhisi' may bo broken open in order to 
effoet an anest (lUtnhft v, Ahhot (ISIT), 5 Dow, Ibo, II. L ), bnt the officers of the 
lIouRO acting n})on such warrant hfive no right to lemain m a lioiifeo after they 
linvc searched it {Uownrd v. (1842), Car. d' M. ;J80). Any resistance to 

tho Sorjeant-at-Aj'nis in tho execution of his duties is ti*eated by tho House as 
a broach of its piivilegos, aiul the porbou who resists may \)0 puuishod for 
contempt. Tho cimI authorities must ab.siHt the rfoijeiint-at-Arin8 when he is 
(intrusted with tho Speaker .s warrant to take any pevbun into custody ; see May, 
Parliamentary Practice, lllh ed , pp. (iG, C7. If an action is brought agaiiibt the 
Serjeant-at-Arms for any act wiiich ho may have done by order of the House, 
the matter is reported to tho Houbo, and an order is usually made giving the 
Sorjeant-at-Arms leave to plead and defend the action; see Iwes v. livmli 
[IjohI ^.) (1862), 11) L. T. ( 0 . s ) .104, Journals of tho House of Commons, 1862, 
Vol. evil., pp. G4, G8, and IlraOUiugh v. Oo^^set (1884), 12 Q. P. D. 271 ; Journals 
of the House of Commons, 1883, Vol. CXXXVIll., pp. 3G4, 370. 

(?/-) If tho offence is a slight one, tho House sometimes ro-Rolves to proceed no 
further in the matter : in such a case, the resolution of tho House is communi- 
cated to the offender by the Speaker, and he is discharged from furthei 
attendance wilhoiit receiving a reprimand. 

( 0 ) During the session the courts will not discharge, by a writ of habeas eoritvft, 
a member or any other person who has been committed by the House for a 
breach of privilege [Brass Croshi/'s Case (1771), 2 Wm. PL 754 ; B. v. IJohhome 
(1820), 2 Chit. 207); nor can the courts bail any person who has been thus 
committed [Murraifs Case (1751), 1 Wils. 299). When a p( rson is^sent to prison 
by tho House of Commons as a punishment for contempt, no penod of imprison- 
ment is fixed by the House. As a rule, the offender is kept in prison until he 
presents a petition praying for his release and exprossing his regret for his 
behaviour to the House. He is then brought to the bar of the House, and dis- 
charged after receiving an admonition from the Speaker. A prorogation of 
Parliament has the effect of releasing immediately any person who has been 
imprisoned upon an order of the House of Commons. At the present time, no 
or&r 4s m>aio by the*Houae»for the payment of foes by an offending person, 
unless the circumstances of -the case are exceptional, 

( p) In former times, the offender used to kneel whilst receiving a reprimand 
from either House, but this is no longer the practice. 

[q) See Eedlich, Procedure of the House of Commons, Vol. 11., pp. 79—88; 
May, Parliamentary Praotioe, 11th ed., pp. 436—443. 
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which has led to differences of ()))inioii between the two branches of 
the Legislature, and has largel y influenced the procedure of Parlia- 
ment namely, the control of public money. , 

The Parliament Act, 1911 (r), has considerably altered the 
position of equality in matters of legislation which previously 
existed between the two Ih'uses, by furnishing a statutory remedy in 
favour of the IFoudo of Connnons in eases of disagreement with the 
other House. Hut although that Act(r) has made it possible in 
certain circumstances for a Bill which has been passed by the 
House of Commons to become law in the course of a single Parlia- 
luent without having been agreed to by the other House, yet it 
must be borne in mind that the Act only affects the established 
procedure of Parliament in cases wdiere an absolute deadlock has 
occurred between the two Houses, and expressly states that none 
of its provisions shall diminish or qualify the existing riglits and 
privileges of the House of Commons («). 

The following paragraphs, therefore, state the privileges to which 
reference is made, and explain the attitude of the House of Lords 
and the practice of Parliament with regard to them (/). 

Sect. 2. — Control oj Piihlic Money. 

1487 - [Nor.. — It would be inappropriate to the purpose of 
this Work to enter controversially into the political and historical 
question of the right of the House of Lords to deal with finance 
in any way whatever. Until the preamble of the Parliament 
Act, 1911 (r), is acted upon, one must wait to see whether the 
interference of the House of Lords may be authorised in any 
way. — Halsjutrt.] 

1488 . The privileges which the House of Commons claims with 
regard to the control of public money may be summed up under 
the following heads, namely : — 

(1) That the Commons grant demands for money made by the 
Crown, and consequently that all Bills for granting aids and supplies 
to the Crown must originate in the House of Commons {u ) ; 


(r) 1 & 2 Geo. 5, c. 13 ; as to the provisions of which with regard to the 
curtailment of the powers of the JIouso of Lords, see pp. V22, 776, ante. 

Js) Parliament Act, 1911 (^l & 2 Geo. 6, o. 13), s. 6. 

(<) See the text, t«/ra, ana pp. 793, 794, post. 

(w) In the early djys of pai*liainentary government, each estate of the realm 
used to make its own grant when an aid was demanded by the Crown (see 
3 Hatsell, Precedents of Parliament, ed. 1818, pp. 95—97). The clergy continued 
to tax themselves in convocation until 1664, but from an early date the Lords 
and Commons appear to have made their CTants jointly, and in the reign of 
Eichard IL grants made to the King are idready deacrihed as grants made by 
the Commons, with the assent of the Lords (see Pike, jOonstitutional History 
of the House of Lords, p. 339). Ju the followings reign, as a result of aHispute 
between the Lords and Commons, the doctrine that supplies should be granted 
to the Crown by the Commons with the assent of the Lords was definitely 
agreed to by the King (see the document entitled Indemnity of the Lords and 
Commoos, 1407, Eotuh Parliamentorum, Vol. III., p. 611). From this time 
onwards the OomiQons constantly asserted that the right to grant supplies to 
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(2) That it is the sole right of the Commons to impose and shot. 8, 
remit taxes, and to frame Bills of supply in such a \ray as to Control of 
secure their right to grant aids and supplies to the Crown in Public 
luch manner, measure and time, as may seem advisable to them ; 
and consequently that the Lords ought not to amend or alter any 
grant which has been made by the Commons (a) ; 


the Crown was their |)rivilo;ro. As early as 1581 the Journals of llio House show 
that the Commons cljiiiupd that a subsidy Bill was on a diftoreiit footing to 
any other Bill, and that it was their privilege that u Bill ot this description 
should he sent back to tlu' House of Commons after it had been passed by the 
Lords in oicler that it might bo brought up by the Speaker to receive the Koyal 
Assent (see Journals of the House of Commons, 1581, Vol. I., p. 136). In 
1828 the Commons sueceedod in establishing a distinction between the preamble 
of such Bills and other Bills, which has continued over since. In that year 
the House of C’ommoiis appointed a committee to draw up the preamble to a 
Bill for granting a subsidy to the King, and the words “Most Gracious 
Sovereign, wo your Majesty’s most faithful Commons hnve given and granted 
to your Majesty ” were agreed upon by the House. The Lords took exception 
to this form of preamble, and a conference upon the subject was held between 
the two Houses, but eventually the House of Lords passed the Bill without 
altering the preamble, (sco Journals of the House of Lords, 1028, Vol. III., 
pp. 858, 800, 8(>2, 879; Journals of the House of Commons, 1028, Vol. L, 
pp 910, #14, 919). Immediately iifter the Eestoration, the Commons took the 
earliest opportunity of reasserting their privilege in this matter (see Journals 
of the House of Commons, 1660, Vol. VIII., pp. 98, 101). 

(a) During the course of the seventeenth and eighteenth centuries 
there are numerous instances of disputes between the two Houses with 
regard to amendments made by the Lords to Bills of supply and Bills 
impobing taxes upon the people. (For a summary of the Bills which were the 
subjects of such dispute.^, sou lleport from the Select Committee of the 
House of (Vmimons on Tux Bills, 1800, Ap})ondix, Bait I., sect. A, pj). 4 — 38, 
House of Commons Paper (41*4)). With fow oxce])tions, it would appear 
that the Commons invariably insisted upon reserving to themselves an 
exclusive power over such Bills by not admitting the right of the Lords either 
to amend in any way, or to alter the mode of collecting, any charge agreed 
upon by the House of Commons. Thus, m 1071, whoa the Lords amended a 
Bill for placmg an imjiositiou on foreign commodities, the Commons refused to 
accept the amendments and unanimously resolved that in all aids given to the 
(h’own by the Commons the rato or tux ought not to be altered by the Lords 
(see Journals of the House of Commons, 1671, Vol. IX., p. 235). Again, in 1078, 
when the Lords inserted some amendments in a supply Bill for dibhanding the 
forces, the Clommons carried three resolutions which, after reasserting their 
claims that all aids and supplies to the Crown were the sole gift of the House 
of Commons and that .all Bills for granting such aids and supplies should 
originate in that House, declared that no grant made by the Commt)n8 ought 
to be changed or altered by the House of Lords (see Journals of the House of 
Commons, 1078, Vol. IX. , p. 509). In 1 689 the Lords altered a Bill for collecting 
a duty upon coffee and chocolate by inserting an amendment for lihe abatement 
of the proposed duty, hut the Commons refused to accept the amendment and 
resolved “that they had always taken it for their undoubted privilege fof 
which they have ever been jealous and tender) that in all aids given to tne 
King by the Commons the rate or tax ought not to be bi any way altered by tho 
Lords ” (see Joimnalsof iho House of Commons, 1089, Vol. X.,pp. 236, 238,239, 
242). The Commons insisted upon the application of the same rule in 1693, 
when the Lords amended a land tax Bill by inserting a provision that the rates 
or •taxes to which peffrs wei^j liable under tho Bill should be received by 
ooUeotors nominated by themselves. The Commons disagreed to the amend- 
ment tmon the ground that, as it was their privilege not only to grant supplies 
to the Crown, but also to limit any grant they might make in such way as they 
deemed fit, the action of tho Lords in amending a tax Bill was a manifest 
invasion of their rights (see Journals of the House of Commonsi 1692-8, Vol. X.« 
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swt, 3. ( 8 ) That no public Bill containing provisiona which would involve 

Control of the impoaition of a charge upon the people by way of taxes or rates 
Public should be introduced in the llouse of Lords ( 6 ) ; and ^ 

Money, ( 4 ) the Lords ought not to amend or alter any legisla- 
tive proposal which is contained in any public Bill sent up for 
their concurrence by the Commons in such a way as to alter the 
amount of any charge upon the peo])le, or the mode of levying it, 
or its duration, distribution, management, or collectiou (c). 


AttitMcle of 
the House of 
Lords witJi 
regard to 
J7ica8ures of 
iiuancc. 


1489. At the present time, the House of Lords in practice tacitly 
adjoits tJio privilege claimed by the House of Coiiimous with regard 


p. 780). Filially, in 1860, after the Lorrls luul vojoctnd th(‘ J^aper Duties l^poul 
Hill, tlio Comiuona figreed to resolutions in wliirh thev a^niiii jifisortod 
their privileges with regard to the initiation unci frnuiing of Hills deuliug with 
taxation and supply (see Journals of tho Housn of FoTiiinons, 1860, 
Vol ^ ^X\'., p. 660). In 1861 the (\)mm(mR adoploil tho praetico, which has 
hiuce been invariably followed, of presenting the whole of the liiumciiil iwo- 
posals for tho year in ono Hill instead of in several moasures, thus roiidoniig it 
extiOToely dithcult for tbe^ Lords to amend the linuneial arrnngciiK'iitR ugreod to 
by tho Commons without rejocling th(< wlicdr' Hudgofc fur tins yeai ; seo p. 795, 
anie. , 

(5) III the reign of Chrirlo.s IF., whilst tho eontrovorsy with regard to Hills of 
supply uiid Hills to imnose taxation was in progress between the twc) Houses, 
Ihe (piestioii was lii>t raised whether other Hills whuh did not fall strictly into 
either of the aliuvo categories, but some of tho provisions of which would 
iiTijio^e a ('barge upon tho peo])le, could originatf' in the House of Lords Thus, 
111 1661, the (Vinimona laid aside ii Hill for paving, repairing or amending tho 
streets and highways of Westminster, which was sent to them by the Lords, 
beeause tho Hill would lay a charge upon tho people, and they conceived that 
it was thoir ]nivilego that a Hill of that natiiro ought to originate in their 
House (see Journals of tlio House of Commons, 1661, Vol. VITT., p. 611) 
Again, in 1665, the Commons adojited a similar course with regard to a Hill 
for regulating and ordermg of buildings and for nineiiding of highways in 
towns, stating as thoir reason for so doing that as tho Hill was to impose and 
(.ontinno a tax upon tho ponjde it ought to havo begun in thoir House (see 
Jfmnmls of tho llouse of Commons, 1661-5, Vol, VJIl., p. G02). From this time 
onwards tlio (^lmmorlS have always maintained that all Hills whmh would 
operate as a charge upon the jieoplo ought, like Hills of supply, to originate in 
tlmir House. Their practice, thorel'oro, has beoii to lay aside such Bills, though, 
in oases where the Bills have appeared to them desirable, they have often 
ordered a Hill similar to tho ono they laid aside to be introduced in theii flouso. 
With regard to private Bills, however, tlie t Vunmons have dofined by standing 
orders certain eases in which they will not insist upon their privileges ; see 
p. 798, pvst 

H Whilst admitting tho right of the Lords to amend any provision in a 
ic IJill, although the measurt' in question may incidenlallyimpo.se a charge 
upon the pcoiHe, when such provision does not refer to sncli charge, the 
(k)mmons have consistently denied to the Lords the right of altering or 
amending any provision in such Hill when it actually refers to tho charge, or 
to tho mode of levying it, or to its duration or distribution, or to tho manage- 
ment or collection of it. The right of the Lords torojoct a HilH see pp. 795, 
796, imi) which they cannot amend without infringing the privileges of tho 
(Vunmons would appear also to onahje them to rojoot the financial provisions 
in a Hill, if sucji provisions are rei(*(‘te(l as a. whole ; see remarks of Karl Gro^ 
and Viscount Rvcrsley on this tho 30th tJuly, 1867 (Parliamelhtary 
Debates, Vol . CLXXX.IX., Third Series, pp. 415 —417). For a summary of Bills 
with regard to which the question of the right of the Lords to amend financial 
])rovisious was raised, seo Beport from tho Select ( ’ommitteo of the TFouse of 
Commons on Tax Jhlls, 1S60, Appendix, Part II., sect. A, pp, 49—59, llouse 
of Commons Paper (414). 



Part VIII.— Relations between the Houses op PAHLiiMENT. 


m 

to the control of public money so far as it relatos to the right of that •< 

House to initiate and settle the provisions of Bills which impose Control of 
•barges upon the people or make grants of public money— that is Poblic 
to say, Bills of supply, or Bills to impose or remit taxes, or Bills Mojwy. 
for the appropriation of supplies ijl ) — and no such Bills, theret'ore, 
are introduced in tho House of Lords or amended by that 
assembly. 

The House, however, can reject or postpone (r) any such Bill 


(rf) lu the HevoTitcenth :ith1 oi^hteonlh oonturies there wore irefji'cnt clitipvtes 
lietwoen tho two Houses with regard to the exclusive (nvtrol chuTticd hy the 
House of Ooinuions over tlie praiiliii^ jind a^jUMpriutioTi of sujiply. Tho Ifouse 
of Ijords claiujod, and adduced preced(*uts to iirovc', its to a share in the 
control of tho natioiml finances. In the year 1()2JS, wlicn tlie Lords coinplainod 
that the Coinraofis had altered tho form of tlie preamble to a subsidy Ihll (see 
note (?z), p. 793, anir,), they requested that tho old form of ])reamblc should 
be used, luicausc “ as the rommons f;ive tlicir suhsulu‘s for llicmselvcs, and for 
the represonl alive body of tho kingdom, so tho Jiords luive the dispositnm of 
their own” (see Journals of the House of Lords, l(i28, Vol. Ill , p. 8d0), and, 
although they subsequently passed the Bill without alleiing the preamble, they 
appear to have asserted their privilege with regard to it by not returning it to 
the (-omnions fo be carried uji to rccoivo tho Jtoyal Assent by the Speaker, to 
which much exception was taken by the (‘ommoiiB (see Journals of tlie House 
of Cominons, 1028, A^ol I , p. 910), but tho Speaker presented it to tho King 
(see Journals of tho House of Lords, 1628, Vol. ITL, p. 879). After tho 
Itestoralioii tho Lords do not seem to have raised any objection to the 
altered form of jn-eamblo, but they continued to asseit tlieir right to amend 
and alter Bills of supply and J3ills to impfjse and remit taxes. Thus, in 
1671, in answer to the Commons’ reasons for disagi’ooing to thoir amend- 
ments to a Bill for placing an imposition on foreign commodities, tho Lords 
resolved that the jiower to make such amendments was thoir undoubted 
right from which they could not depart, and they assigmjil reasons and 
adduced a scries of prccodeuts dating from the days of Edward I. to prove 
that they had always taken their share in gi’autiiig aids to tho Crown (see J oumals 
of the Homo of Lords, 1671, Vol. XIJ., pp; o03 — 505). In 1602 a dispute 
arose between the two Houses with regard to amondments made by the Lords 
to a Bill for appointing and enabling commissioners to examine, take, and state 
the public accounts of the kingdom. The (./ommons denied the light of the 
Lords to touch tho Bill because “tho disposition, as well as gi’nnling moiioy by 
Act of J’arliamcnt, has evor been in the House of Commoub.” The Loids, in 
tho reasons wliich they submitted for insisting on their amendments, refused to 
admit the claim of tho other House (see Journals of the House of (’ommons, 
1691-2, Vol. X., pp. 646, 653). In 1693 the Lords, although thoy did not insist 
upon certain amendments which they had made to the land tax Ihll (sec note (a), 
p. 793, ajife) to which the Commons had objected, resolved That tho making of 
amendments and abatements of rates of Bills of supply sent up from the House 
of Coraraons is a fuiidamoiiial, inherent, and undoulitcd nght of the House of 
Peers from which their Lordships can never depart ” (see Journal^ of tho llouso 
of Lords, 1692-3, Vol. XV. , p. 191). Numerous other mstauccs might ]>o cited to 
show that during tho seventeenth and eighteenth ccntuvios tho Lords never 
admitted tho absolute control claimed by the Commons over Bills of supply etc., 
and constantly assorted their right to amend such BilL. In some of theso cases 
the Lords did not insist upon their amendments ; in others, the disagreement 
between the two Houses, or a timely prorogation, resulted in the loss of the Bill 
in dispute ; but this was not invariably the case, as a practice arose by which 
the Comtnons, whilst droiiping the actual measure which the Lordehad amended, 
immediately introduced ii new Bill incorporating the alterations made by tho 
Lords or omitting the provisions to which they had objected, 

(c) For the alterations in the powora of the House of Lords with regard to 
the permanent rejection of public Bills and of Bills certified as money Bills by 
the Speaker, effected by me Parliament Act, 1911 (1 & 2 Geo. 6, c. 13), seo 
pp. 722, 776, ante. 
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Sect. 2. -whicli is submitted to its consideration (/), and does not fail to 

Control of regard it as a breach of its privileges if the Commons attempt to 

Public annex or tack to a Bill of this kind any clause or clauses the 

Money, matter of which is foreign to and different from the matter of the 

said Bill {g). 


Attitude of 
House of 
Lords with 
regard to 
measures not 
purely 
iiiiancial. 


1490. "With regard to public Bills involving the expenditure of 
public money other than those to which allusion has been made (/C, 
the iittitiide of the House of Lords is different, for the House claims 
tlie right to alter or amend in such way as it deems advisable the 
provisions of any Bill which effects a change in public policy, 
when such Bill has not been introduced as a measure of finance 
pure and simple, even when the provisions in question impose or 
remit a charge upon the people (/). 


(/) The right of tho House (if Lords to rrjcot or postpone a Hill, whether 
dealing with supplies or levying or remitting a cliargo u])im tho jieople, has not 
been taken away by tbe Parliament Act, 1911 (1 & 2 Ueo 6, r. IS), but if tbc^ 
Houfie were to cxeioise its right and reject or postpone ii Hill which had been 
certified by the Speaker as a money Bill within the moaning of that Act, tho 
measure could become law notwithstanding its rejection or jiosii^ionement 
by the House of Loids (seo p. 776, a?iic). In the pa^t the House of Lords 
has made use coraparativcdy seldom of its power to reject or postpone Hills of a 
linaiicial character. Thus, between 1708 and 1869, tho House appears to have 
rejected or postiioned seventeen Hills of supply or Hills for thi^ imposition of 
taxes (see Hepovt from the Select Committee of tho House of Commons on Tax 
Hills, 18()0, Appendix, Part I., sect. B., p. 39, House of Commons Paper 
(414) h and subsequently it has exercised its power only upon two occasions, 
namely, in 1860, when it threw out tho Paper Duty Bepeal Ihll (see Journals of 
tho House of Lords, 1800, Vol. XCll., p. 3 IS), and in 1909, when it refused to 
pass the Pinance Hill of the year until tho measure had been submitted to Ujo 
judgment of tho country (see ihtJ,, 1909, Vol. (,’XLl., p. 451). 

(</) Standing Orders of the JIoufo of Lords (Piildio Business), 1 902 , Ko. 69. I’he 
finst occasion upon which the Loixis appear to have taken exception to tlio practice 
of tackinjj was in 1700, wJion the Commons inserted, in a Hill for granting iiu 
aid to His Majesty hy sale of tho forfeited and other estates and interests in 
Ireland, and by a land tax in Kn gland, inovisions dealing with other matters. 
Tlie Lords refuvsed to agree to those provisions on the ground that “the 
joining together in a money Hill things so totally foreign to tho methods of 
raising money, and to the quantity or qualifications of the sums to be raised, is 
wholly desti-uctive of the freedom of debates, dangerous to the privileges of the 
Lords, and to the prerogative of tho Grown. For, by this mc'ans, things of tho 
last ill consequence to the nation may be brought into Money Hills ; and yet 
neither tho Lords, nor tho Crown, be able to give their negative to them, without 
hazarding the public peace and security** (see Journals of the House of 
Commons, 1700, Vol. XIII., p, 321). When the Lords have considered it advis- 
able to reject a Hill on the ground of tacking, tho practice of the House has been 
for a motion to be mi^de that the standing order upon the subject be now read. 
As soon as this has been done, the further progress of the Hill is negatived (see 
the jiioceduro on tho Malt Duties Hdl and tho Customs Fees (Ireland) Hill in 
ISOT, Journals of the House of Ijords, 1897, Yol. XL VI., pp. 32, 342). Hence- 
forward the ])robability of tackinu^ must be affected to some extent by tho 
provision of the Parliament Act, 1911 (1 & 2 Ceo. 6, c. 13), s. 1 (3), defining 
the Bills which the Sjieakor can cerhi'y as money Bills. « . ♦ 

(h) Bee p. 796, anU. * 

(t)^ The altitude of the House of Lords with regard to its right to amend a 
Bill in Buch a way as to affect its financial proposals, where a matter of public 
policy is concerned, is set forth m the resolution agi’eed to by the House with 
regard to its amendments to tho Old Pensions Bill in 1908, Upon that 
occasion tho House, although not insisting upon its amendments to wnich the 
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upon a strict iuterpretation of their privileges with regard to CoaMof 
itlie control of public money, the Lords would be practically 
excluded from takin" any ellective part in legislation, for scarcely 
any public Bill of importance can be introduced into Varliament Kffcctof 
some of the provisions of which do not raise cither directly or 
indirectly questions of a linancial character. The object of 'both 
Houses consequently has been to devise a method of procedure puviio<>es • 

which should prevent as far as possible disputes arising lietween hytha 
them, and which, wliilst doing nothing to curtail the financial 
lirivileges of the House of Commons, should allow to the House of 
Lords its fair share in legislation. 

This object has liecn very largely effected by the practical 
recognition upon the part of the House of Lords of the functions 
witli regard to finance peculiar to the other House (k), and by the 
relinquishment upon the iiart of the House of Commons of certain 
of the privileges which it formerly claimed, and by the practice by 
which that House does not insist in many cases upon a rigid 
ol)sorvanco of its privileges with regard to amendments made by 
the Lords (1), 

Sect. 3 . — Vecimiary PenaUics. 

1492. The House of Commons formerly maintained that it w^as iiclinqnish- 
its sole right in all cases to appoint in any Bill the amount and 
the distrilnition of all pecuniary penalties or forfeitures (///); but it pecuniary 

penalties. 


(lommoiirt liad disagreed upon the score of pnMlege, refused to eoiisont to the 
Commons reasons, bocauso in the opinion of the Houho, the Bill was not ono 
to grant aids and supplies to the Crown and involved questions of policy in 
which both Houses were concerned, and with which the Plouso of Lords had 
in the past bnou accustomed to deal ; see Jouinals of the ITouso of Lords, 
190S, Vol. CXL., p, 34o. Previously, in 1906, the Jjords, wliilst not insist- 
ing upon certain of their ainendincntaio the Labourers (Ireland) Bill, to which 
the Commons had disagreed, ngieed to a resolution stoting that the IIoush 
maintained its right to legislate witli regard to the principles of valuation upon 
which property might bo taken for public pui poses ; see Journals of the House 
of Jjoids, lOOli, Vol CXXXVIII., p. .*136. 

(k) Although, us a general rule, the Lords confine themselves to concurring 
with the linancial arrangements made by the Commons, they do not fail in 
debates and by resolutions of the House, and by means of imiuiries by select 
f'ommitteos, to express their opinion with regard to the expenditure of public 
money and the methods of taxation proposed by the Government of the 
day. ^ • 

a The Commons do not claim an exclusive control over Bills dealing with 
a set apart for jnuposos of general but not of pul lie. utility, e.g., Bills 
dealing with the property and land revenues of iho Crown, the proceeds of 
which are not consigned by statute to the Consolidatc<l Fund ; Bills applying 
for various purposes the fund created by the Irish Ciuu’ch Act, 1869 (32 & 33 
VicL. c. 42) ; or Bills comprising charges upon the property or revenues of the 
Church ; see May, Parliamentary Practice; 11th ed., pj). 582, 583. 

^n) ^ee reasons usiigned by the Commons for disagreeing 40 the Lords’ 
amendments to the Punishing Mutiny and Desertion Bill in 1691 (Journals of 
the House of Commons, 1^21-2, Voi. X., p. 693). The Lords, although in 
some oases they gave way with regard to particular Bills, always maintamod 
that they were entitled to alter any pecuniary penalties imposed by the Com- 
mons; see the reasons given by the Lords for insisting upon their amend- 
ments to the India Silks Bill in 1690 (Journals of the House of Commons, 1697, 
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Sect. X 
Pecuniary 
Penalties. 


Kelinqiiish- 
ment oC 
privilege as to 
anieudmentB. 


K^tpcdiciits to 
avoid 

infringement 
of Commons' 
privileges. 


no longer insists upon the ob.-^crvance of this privilege in the case 
of any Bill, whether public or private, originating in the House of 
Lords or amended by that House, whereby any pecuniary penaltyt 
forfeiture, or fee is autliorised, imposed, appropriated, regulated, 
varied, or extinguished (1) w’here the object of such pecuniary 
penalty or forfeiture is to secure the execution of the Act or the 
punishment or prevention of offences; anfl (2) where such fees are 
imposed in respect of benefit taken or service rendered under the 
Act and in order to the execution of the Act, and are not made 
payable into the Treasury or Exchequer or in aid of the public 
revenue (»). 

Tlie House of Commons also no longer insists upon its privilege 
in the case of any private Bill or provisional order coiifii-rnation 
Bill sent dowm from the Lords which refers to tolls and charges 
for services performed and are not in the nature of a tax, or which 
refers to rates assessed and levied by local iuitliorities for local 
purposes (c‘ 

Sect. 4. — Acceptance of Awniflnicnts, 

1493. In addition to relinquishing its privileges in the cases 
already mentioned (a), the House of Commons usually accepts 
amendments made by the House of Lords if they do nut materially 
infringe the rights of the House and are not otherwise objection- 
able. In any such case, however, the Speaker usually gives 
directions for a special entry to be made in tlie Journals of the 
House explaining the grounds which have led the House to waivo 
its privilege upon the occasion in question (i/). 

1494. Ill order also to facilitate legislation and to enable Bills 
containing any provisions wbicli would operate as a charge upon 
the people, and so juighfc be held by the House of Coinmons to 
infringe upon its privileges, to be introduced into the House of Lords, 
a practice lias arisen by which every public Bill which originates 
in the House of Lords is examined by the oflicers of the two Houses 
with a view to ascertaining whether any of its provisions appear 
likely to constitute a breach of the privileges of the House of 
Commons. If it is considered that the Commons might take 
exception, on the score of privilege, to any clause or words in the 
Bill, amendmoiils are drawn up proposing the omission of such 
clause or words, and are then proposed by the lord in charge of 
the Bill as soon as the measure has been road a third time (c). 

Vol. XI., p. 739; sooialso tho dispute between tlio two llouacs which occurred 
in 1702 with regard to the alterations made by the Lords in the clmse dealing 
with penalties proposed by tho Cominons in the Occasional Conformity Bill, 
Journals of the House of Lords, 1702-3, Vol. XVIT., pp. 192, 195, 20G — 231, 257, 
262; Journals of the House of Commons, 1702-3, Vol. XTV., pp. 78, 80, 83, 
86, 183; coitqiare House of Loids lIMorical Manuscripts, Vol. V. (New Series), 
pp. 157— 159).« « , t 

(n) I8tanding Odors of the House of Commons (iPublic Business), 1911, No. 44. 
(a) lUd, (Private Business), 1911, No. 226, * 

(a) See p. 797, and the text, mpnu 

See May, Parliamentary Practice, 11th ed., pp. 676 — 573. 

(c) The effect of the insertion of these amendments by the House is to take 
out of tile Bill any provisions to which the (Ammons might have objected, for 
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The Bill as it has been agreed to by the Lords is submitted to 
the consideration of the Commons, who can then reinsert any 
provisions which have been left out by means of the privilege 
amendments. 

In tlie case of a Bill wliich has ojiginatcd in Iho House of 
Commons, when the Lords find it necessary to insert an amend- 
ment of such a nature tliat it miglit bo held to be an infringement 
of the Commons' privileges, an attempt is sometimes made to avoid 
raising the (jnestion of privilege by means of the insertion of 
another amendment which negatives or renders ineffective the 
amendment to which objection might be taken. If the Commons 
are agreeable to the lu'oposal made by the Lords, tliey agi*ee to 
iho first amendment., but disagree to the second amendment. 
In a case of this kind the original amendment made by the T;Ords 
stands part of the Bill, but the second amendment is .left out, as 
the Lords do not insist upon its retention when the Bill is 
returned to them. 

1496. Wlieii the Jfouso of Commons decides, upon the ground of 
privilege, not to sicee.pt an amendment made to one of its J^ills by 
t.lio House ot Lords, it is customary for the Hon.s(i, in the messnge 
ill which it communicates its disngreement to the Lords, after 
explaining tlint tlm amendment interferes in some way either with 
the public iwenue or with the application of taxes or local rates, as 
the case may be, and consecpiently infringes upon the privileges of 
the House, to inform the Lords that the Commons consider it is 
unnecessary upon lh(‘ir part to offer any further reason for their 
disagroemont, hoping tluit the reason which they liave given will he 
deemed sunicient liy tlu^ Lords. 

Upon tlie receipt of a message of this kind, thij House of 
Lords as a rule does not insist upon the amendment to which 
objection has been taken, but, if it insists, it returns a message to 
the other House informing it of the fact, and tlio i)ractice of the 
CJomnions then is to order either that the Lords' amendments to the 
Bill be laid aside or t.liat they be considered after the lajiso of a 
period of six months, eitlier of which courses results in the loss of 
the Hill. 


tho provisions in qnosiion do not appear in the ofliovil Ilonso copy of the 
ineasuro which is sent down to tho House of Oomiiions. In tho copies of the 
Ihll, however, wliich iiro printed by order of the House of CoiiiTnona lor the use 
of its mcnibors, Iho privilege ainenilments, as they ai’e tormeu', are printed 
within brackets and with u line under thorn. See, further,, p. 71S, aiUt. 
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Part JX. — Communications between . the 
Crown and Parliament and between* 
the House of Lords and the House of 
Commons. 

Hect. 1. — From the Crown to Parliament 
yun-S]iCT. l.—ln (if'ncraL 

1496. Except when he comes to the House of Lords for tbi& 
purpose of opening or proroguiiig Parliament, it is no longer 
customary for the Sovereign to be present in person in Parliament (d). 
But, in addition to the Speech from the Throne \vhicli is usually 
delivei-ed upon tliese occasions (c), circumstances arise from time to 
time which necessitate direct communications Ixuiig seiit from the . 
Crown to one or other of the Houses of Parliament or to both 
Houses. 

Buu-SE(T. 2 . — Mtihods of domminncaiwii. « 

1497. Thej-e are several ways by which such communications 

may be made, any one of which may be sent in conformance with 
the established usage of Parliament, and is recognised by both 
Houses as a constitutional declaration of the wishes of the 
Sovereign, acting upon the advice of his Ministers (/). * 

1498. The most usual method by which the Sovei’eign makes a 
communication to Parliament is by means of a written message 
under the lloyal Sign Manual (g), although in certain cases a verbal 
message is sometimes sent (A). A message under the Eoyal Sign 
Manual or a verbal message is usually sent to both Houses, and, if 


(d) In legal theory, the Sovereign is always siippf^sed to be i»rosent in the 
High Court of Parliainont, and in earlier times 1h(^ Kings of England used 
constant^ to be present during tin* sittings of the IIoiiKe ol Lords ; see Journals 
of the Huuse of Lords, 1670, 167], Vol. XII., jyp. 317, 413. Queen Anne, 
however, was the last 'Sovereign who attended a debate in the House of Lords, 
for tlie practice was discontinued upon the accession of Coorgo I. 

(e) See pp. 695, 700, a?itc. 

(/) See May, Parliamentary rractice, 11th ed., p. 450. 

((/) A message of this kind is scut when it is necessary to announce an event 
of public impoi-tanco which requires the attention of Parliament, or to inform 
the two Houses w'hftn some sudden emergency necessitates tlie calling out 
of the army reserve, or to request Parliament to make financial provision for 
s<nn^^ meinbor of the Koyal Family, or to grant a pecunitiry reward to some 
eminent piiblir, servant. 

(Aj A verbal message must be delivered in either House by a Minibter of tho 
Crown. This form of message is cmplo 3 'ed in the ease of the election of a 
Speaker during the course of a session ; seo Jourq^Is of tSe House of Cotainiofe.^, 
1905, Vol CLX., p. 249 ; see also notop’), p. 693, o/jfc. It would also bo used in 
the event of a ]ieer or a member of the House of Commons being arrested and 
held in custody in order to his being tried by military court-martial ; see 
Journal** of tho IIou.so of Commons, 1815, Vol. LXX., p. 70; compare May, 
Parliameutary Praotice, Uth ed., pp. 451, 452. 
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possible, on the same day (i), and is delivered in each House by a 
Minister of the Crown (;/). 

• In the House of Lords, the peer who is entrusted witli the Iloyal 
message comes to the table of the House and announces that he has 
a message under the Iloyal Sign Manual which His Majesty has 
commanded him to deliver to their lordships. He then hands the 
message to the Lord Chancellor, who reads it to the House, all the 
lords present uncovering wliilst it is being read (A). 

In the House of Commons, the member entrusted with the Eoyal 
message stands at the bar of the House and informs the Speaker 
that he has a message from the King to the House signed by tljo 
King liimself. The S[>eaker desires him to bring the message to the 
chair, and tlie member then advances up the lloor of the House 
and hands the message to the Speaker, who reads it to the House, all 
the members jn’esent remaining uncovered whilst it is being read (/). 

1499. In each House it is customary to reply to a nu^ssape under 
the Koyal Sign Manual by means of an address (m,) humbly thanking 
His ^Majesty for his gracious message, and assuring him of the readi- 
ness of the House to carry out his recommendaLions or request (m). 

• 

1500. In addition to written and verbal messages, the Sovereign 
makes known his wishes to the two Houses of Parliament in 
various other ways, namely : — 

(1) “The pleasure of the Crown*’ is signified by the Lord 
Chancellor (i.) at the lieginning of every Parliament, when he 
directs the Commons to clioosea Speaker, and also when he informs 
the Speaker-elect of His Majesty’s approbation and confirmation 
of his election (o); and (ii.) whenever, in virtue of the powers 


(j) A message, when it is accompanied by original papers, is occasionally sent 
to one House and not to the other. If one House does not happen to be 
sitting on the »lay \shen it has been found necessary to deliver a message fiom 
the Sovereign to the other House, the message is delivered to it the day it 
reassembles. 

C) In neither House does the Minister who is the bearer of a message under 
the Eoyal Sign Manual or a verbal message from the »Sovereign appear in 
uniform. ]n the House of Commons, the member of the Koyal Household 
entrusted with the Sovereign’s unsigned answer to an address appears in 
uniform. The Loi ds with White Staves, namely, the Lord Steward and the Lord 
Chamberlain of His Majesty’s Household, who perform the same duty in the 
House of Lords, used also to appear in uniform ; but this practice has been 
discontinued lately. , 

(k) A message under the Eoyal Sign Manual may be taken into consideration 
forthwith ; but the more usual course is for the Ilouse to afipoint a day for its 
consideration. 

S See Journals of the House of Commons, 1882, Yol. CXXXVII., p. 112. 
q An address from the House of Lords is usually presented to the Sovereign 
by the Lords with White Staves, although occasionally certain peers are specially 
nominated by the Ilouse for this duty. An address from the House of Commons 
18 presented by members of the Ilouse being Privy Councillors oi^memhers of 
the Eoyal Household. * 

(w) It IS not the practice of the House of Commons to present an address to 
the Sovereign in answer to a message for any kind of pecuniary aid or excep- 
tional provision or grant, the prompt attention by the House to the matter in 
question being considered a sumcient answer to the demand made by the Crown. 
► (o) See pp. 692, 694, ante. 

H.L.— XXI. ^ p 
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pAliiiUMENt. 

conferred upon him by a Koyal commission, he opens or prorogues 
Parliament (p). 

(2) The consent of tlio Sovereign is signified in either House by 
a Minister of the Crown (f/) to any Bill (i.) which affects in any 
way the hereditary revenues or personal property of the Crown (r); 
or (ii.) whicli touches any of the Royal prerogatives (s)* 

(3) The recoiniiiendation from the Crowu (/) which is required by 
the JTense of (V)uiuions before the House will receive a petition for 
any huui relating to public service or creating a charge upon the 
revenues of India, or before it will proceed upon any motion for 
a grant or charge upon the public revenue, not included in the 
annual estimates, whether payable out of the Consolidated Fund or 
out of money to be provided by Parliament, or upon the revenues of 
India, is signified by a Minister of the Crowu (a). 

Sect. VarUameni to the Cnnrn. 

Sub-Sect. 1.— /n (Jmtral. 

1501 . A communication from the two Houses of Parliament to 
the Crown (r) is usually made by means of an address (^a), which 
may l)e eitlier (1) a joint address from the two Houses, or (2) an 
address from either House singly {b). 


(;i) .S<‘0 p|). (iO'2, 700, ante, 

{(f) In the lloiiHc of ('’onuiions, the consent of the Crown in a case of this 
kiiKl may also he signified hy a ineinber who is a Privy (Councillor, when 
the authority of the res]K)iisil>lo department has boon obtained. 

(r) In the* <‘ase of a Bill which affects the property of the Duchy of Cornwall, 
the coii'-cnt of ilio Prince of ^ValeH, as Duke of (.^oniwall (or of the (’lowii, if 
the Pnnee is not of ago), is signified in the same way. 

(fl) It would apjiear that tbo Boyal eonsimt may be given at any stage of a Bill 
(luring its progress through either House ; see second Iloport from tbo Select 
(N)innnttoe of the IIou.se of Jjonls apjiointed to search for ])riicrdents upon 
this point in 181*1, Jouniala of the House of liords, 18*14, Yol. LXXVI., p. *178. 
Ill the case of the House of Lords Koeoiistitiitioii liill, in the pession of 1911, 
however, the House of Lords decidod that it was mfiro m accordance with tlie 
usage of l*jirliainc7it for the consent of the < ’rown to bo signitied before [tho 
introduction of any Bill alTecting its preiogafivo; see Parliamentary Debates, 
Fifth Series, House of Lords, Yol. YII., ])p. 7(>4— 7S0. 

'(f) See p. 760, ante. 

(w) Standing Qidors of the House of Commons (Public Bu8ine8.s), 1911, 
Nos. 66, 70. 

( а) An address 10 only presented to the reigning Sovereign or the regent. Both 
Houses, however, send inesaages usually of congratulation or condolence to 
other members of tho Koyal Family. Such messages are entrusted in each 
House to iiiotnberi: specially dejmted for tho purpose, who make known to 
the House replies which tliey receive. 

(«) Itesolutioiis of tho House of Commons have Bometimes been presimted to 
the Crown not in the form <»f an address. The procedure with regard to tlic 
presentation of such resolutions and to the reply of the fc^overoign is the same 
as that adopted with regard to an address. 

(б) A joirffc address or an addioss to tho Sovereign f»Dm either Hou^p may be 

presented upon almost any subject connected ^ith the administration or well- 
being ()f the country at home or abroad, or may he used as a means of 
expressing the (congratulations or the condolences of Parliament. It is not in 
accordance with Parliamentary usage, however, for au address to refer to a Bill 
at tho time under the consideration of either House of Parliament ; see May, 
Parliamentary Practice, 11th ed., p, 404. * 
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Sub-Pe(!T. 2. -Joint A'Uhm. 


iSlSDT. 2. 


1502. A joint address orinrinates in a resolution, or series of 
rbsolutions, which may he niiule in either House. Wluui a motion 
f(5r an address of this kind has been agreed to by one ] louse, it is 
communicated to the other IJonse by moans of a message setting 
out the resolution or resolutions, and desiring the concurrence of 
the other House to the presentation of a joint address fc). 

If the second House agrees to the proposal of the first House, 
it sends a message exju'ossing its agreement, and an order is then 
made by each House wilh regard to the mannei* in which the 
address is to bo presented (du 


From 

Parliament 
to the 
Crown. 

I’nM'cduio in 

votiiij; .a joint 


1503. An addi’ess from both Houses of rarliament may he I’rescntanon. 
])resenLed by the Lords and Commons in a body (c), or by a deputation 
usually consisting of two lords and four members of the House of 
Commons, or by the Lord Cliaucellor and the Hpeakor, acting on 
beluilf of iliedr respective Houses {J ). 


Si'H-Sect. AiUhtxR from the llooso of LohI.k 

1504. M address from the House of Lords is agreed to by the I’rot'oiiure. 
House on motion, and an order is then made for its presentation 

to the Kovereign by the whole House (//), or by tlio Jjords with 
White Staves CO, or by certain lords specially nominated for the 
purjiose (0. 

1505. On the day when the addr(‘ss is to be presented the 
House adjourns during pleasure and proceeds to the ])lace 


(r) The foTm of tlio atldrcK'^ is sclilcd by the two Ifoimos. In the inossaj^e a 
blank IS loft lur the insoitioii of tlio title bf the soroiid Uouso, the iio(‘(‘ssary 
wolds being iiispi’to<l in tlio message by which that House sigiiifios its williiig- 
noss to join in th(‘ address. 

(rfj Jt 18 customary tor the Jlfuiso of Lords, whothor tlio a(ldr(\ss has 
originated in that Umise or not, to ascerlain the tmio and |)l!ico at wliudi the 
Sovpioigii will bo ph'ascd to rccei\e the addroso. As soon as tho Lords with 
Wbito Stoves have declared Ills Majesty’s pleasure on these jioints, a niessngo 
is sent to ai-quoint tho House of (’ominons. 

[f] When an address is piONOiitod by the two Houses as a body, tlin Lord 
Chancellor and tho Speaker advance towards the Soveieign side by sicle, but the 
Lord Chancellor reads the address and i-eceivos the King’s answer. 

( /) For other methods of presenting jo|^t addresses, sef) May, Parliamentary 
Practice, llth cd., p. 4oo. ^ 

{(f) See Journals of the House of Lords, 1897, Vol CXXIX., p. i255. If the 
address is to he presented by the whole House, the Lords with White Staves are 
ordered to wait on tho Sovereign to find out when he will bt! graciously pleased 
to receive tho address. 

(/<) Tins is the usual method employed for the prosentaiion of an address. 
When tho House has made an order for an address to be thus presented, a copy 
of the address, signed by the Clerk of the Parliaments, i^4ent to the Loril 
Steward or Lord (hamberlain, as the case iftay be, together with a copy of tho 
order of .the House, alsf^ signei^ by the Clerk of the Parliaments.* As soon as 
he has presented the address emd received tho King’s answer, the Lord Steward 
or the Lord Chamberlain, as tne case may be, reports the answer to the House 
on the first convenient occasion. The Sovereign’s answer to an address may 
be reported any sitting day before any public business is taken ; and see p. 877, 
ante. 

* (t) See Journals of the House of Loyds. 1882, Vol. CXIV., p. 68, 
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appointed by the Sovereign. The address is read by tlie Lord 
Chancellor, who then kneels and delivers it to the Sovereign. 
After a reply to the tiddress has been read by the Sovereign and 
handed to the Lord Chancellor, the lords retire. At the next 
meeting of tlie ilouse, the liord Chancellor rej)orts that the House 
has waited on His Majesty with tlie address, and reads the King’s 
answer to the House (A). 

Sl’H-Skct. i.— Aihlrisit from the House of Commons. 

1506. An address from the House of Commons is agreed to ))y 
tlie House on motion made in the House itself, or in a committee 
of the whole House and afterwards agreed to hy the House, and is 
Hieii ordered to he presented to the Sovereign either hy the whole 
House (/h or hy members of the House being Privy Councillors or 
members of tlie Pi-oyal Houseliold (///), or by certain nu^mhers 
specially nominated for the purpose by the Ilniise (a). 

1607. The proceedings upon the jiresentaiioii of an address hy 
the House of Commons as a body are the same as tiiose which 
have already been described in the case of the presi^ntation of an 
address by tlie other House (e). The Siieaker ri'ads tlip address 
and receives the answer from the Sovereign, which, upon Ids return 
to the House of Ckminioiis, he reads to the House. 

Sect. 13. — Betuern Ihe IIousch of PaiUavicnt. 

1508. As the two Houses of Parliament are entirely distinct and 
independent bodies, it is necessary tliafc there slionld lie fre(pient 
communications betw'een them with regard to the ordinary legis- 
lative and other Imsiiiess of the session. 

1509. According to the jiractice of l^arliamont, direct eomnnini- 
catioii hetw'een llie Jlouse of Jjords and House of (Jonimons can he 
elTecLed either hy means of wi itkrn messages or by nutans of meetings 
between representatives appointed by each House which are known 
as conferences {]>) or free conferences (q). AVritten messages have 

(/.) Wlitui the JiOrd ('lunucllor atioiidK tlu* Sovonugii to (loliver an addivss of 
th« llouho of Lords, ho W'ojiit, liie state* rohos, ami thu peois who acroiimaiiy 
him ’Wfiir levee dress. 

(/) Hee Journals of the House of Uouimoiis, 1807, Vol. tTilJ., p. 290. 

(wi) This 3H the usual uiotliod niiplojed h»r tlic presentation of an addrcHsfroin 
the House of (’^n|pns. Hdd|ess is gonerjdly prespiited by the Viee- 

('liHiiiberljiin or Ipreasuier of the Household, who, as sotm as possible after 
leeeiviiig Ui/i Sovereign’s ansv^cr, apjiears at tlie bar of the House and is called 
by the Hjieaker. He then eoiuos to the table and there reads the King’s 
answer and hinids^it in. The proceedings of the Jlouse maybe interrupted 
(p(*e p. 67.'J, 07i/f) in order that an answer to an address may be read; see 
Journals of the House of Commons, J879, A"ol rXKXIV., p. 28 
(in See Journals of the House of t'oinmous, 18S2, Yol. CXXXA’‘1I., p. 94. 

(o) Sec the texlj enpra. Membora of the House of Coninious who go with the 
bpouker to present an address to th(^ Hovoreign are not required to wear levee 
dress; see 2*Hatsoll, Precedents of PavliaiiioiiL ed. 18^8, p. 890, n. t * 

(jt) At a conference, the manager.^ (see note (iiy Mijraf who are appointed by 
each House respectively tf» conduct the proceedings on its behalf, act simply as 
mesHongers, and their duty is mei'ely to deliver or receive resolutions or, in 
the case of a c^mfereuoo with regard to a disagreement as to a Bill, to return 

Pur notedly) see next page, 



Part IX.-*-Communications between Parliament, Crown etc, 

superseded (r) both the other inodes of communicatioii, and are 
employed upon all occasions wlien direct intercourse between the 
two Houses is rendered iiecessiiry(s). 


or to reroive the Bill with the rcftson or reasons for disagreeinont. They have 
no authority jj^iven to them to discuss with each other the resolutions of which 
they may he the’^hearors, or to attempt to arrive at an agreement between the 
two ITousos with r(‘gard to a Pill 

(<y) A tree oonforence (hirers from a confotence in one important respect, 
namely, that the managers are tlie ugoiits and not merely the messengers of 
their rosj>eelive Houses. As such they are ompoweied to discuss with each 
other and, if possible, to arrive at some agreement with rogavd to the matters 
ill dispute between the two Houses; com])are noto(p), strpra. A free con- 
ference can be demanded ni the first instance or after tho failure of a eonferouco 
or of two conferences. 

(r) Since 1861, when the two Houses decided that, unless for any reason a 
conference were prel'orrod, written messages should bo employed by either 
House as a means of informing the other House of its reasons for disagr(‘enjg 
with amoTidiiKMits made to its thlls or for insisting upon amerulmt'nts whicli it 
had itself made to Pills; see resolutions pro]M)soil by tho Lords and agreed to 
hv tho ('’ommons after eonfereiK't^s boiween the two Houses, Jouinals of the 
House of Lords, ISul, Yol. TiXXXIII., pp. 168, 159, 177, 178; Journals of 
the House of (’ommons, 1851, Vol. dVl , pp 210, 217, 228. 

(«) Kinceithis agieeinent was anivod at, there has been only one instance of 
a conference being held in a case where a inossage would have been 
admissible, namely, on the o('oasioii of a difference of opinion arising between 
the two Houses wulh legaid to the Oaths Pill in 1858. Put althcugh 
tho practice of holding cordeionccs has thus fallen into desuetude, it w'ould 
still be possible foi one House to demand a coiifercnet^ or a free con- 
feienco with the (>tli('r House, not only for the ]mrpose of submitting reasons 
for disagreeing to a, Pill, but also to communi(‘ato a resolutiou or an address 
to which the comMirietuM' of th(* oilier House is desinnl, or to discuss 
the jinvileges of Parliament, or to recpiiro or to oomnmuicat*^ a siabuneiit of 
tho facts upon wdiich a Pill has been passed by the other House , May, 
I’arliamentary Practice, 11th ed., p. 437. The metho'd emjdoyfMl for tlie 
appointment of, and tin' iirocedure adopted-in, a eonferonce or a free conference 
is practically the sain(\ AVhen the (Vnnmoiis demand a conferonco, they 
send a mohsage to the Lords desiring a coiiL'renco and stating tho 
subject-matter of the conference. A motion is then made in the House of 
Lords “ That this House do agiee to a conference as desired bv tho Commons 
and do appoint the same j)re8ently [or at some fixed time] in tlie [mutter 
mentioned by the CoinmonsJ.” When this motion has been agreed to, the 
Commons are informed, by means of a message, of tho Tjords’ wiilinguosa to 
hold a eonferonce. Each House then appoints managc'rs, usually seven in 
number, to conduct the proceedings on its behalf. It is always tho privilege 
of the Lords to fix the hour and name the place of nuM^ting for the conference, 
and during the actual proceedings of a (Miiforence it haa b^ii customary for 
the Lords presi'iit to wear theii hats and nWhain seated, and^r the (Vimmons 
to be uncovered and stand. As soon as a conference is finisned, tho managers 
return to their respective Houses (which have adjourned during ploasuio whilst 
the conference has been iii progress), and the senior mamiger in each House 
reports what has taken place at the conference. In both Houses a report from 
the managers of a conference or of a free conference may be considered forth- 
with or a subsequent day may be appointed for its c(»iisid oration. If the con- 
ference has taken place in respect of a Pill, the Bill itself witWhe amendments, 
together with the reasons on account of which the House m which the Bill 
originated refuses to acc^t them, are left, after a conference, in the possession of 
the fiouffc which made the amendments. If this House cioes not insist upon 
its amendments, it sends a moifeagG to inform the other House of the fact and 
there are no fuither proceedings. But, if the House is unwilling to withdraw 
all or some of its amendments, a further conference can be held, at which it com- 
unmicates its reasons for insisting. The Bill is then once again in the pos- 
* eeBsion of the House in which it originated, and it remains for that House to 
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1510. It is the practice for one House to send a message to the 
other House— 

(1) To inform it (i.) that it has passed a Bill and desires the 
concurrence of the other House to the proposed measure ; (ii.) tha^l; 
it agrees to a Bill which has been sent to it by the other House ; 
dii.) that it insists, or does not insist, upon its amendments to a 
Bill, in case the other House objects to them ; (iv.) that it proposes 
new amendments in lieu of those to which the otlior House has 
disagreed; (v.) that it cannot agree to the amendments made to 
one of its Bills by the other House (0 : 

(2) To reiiuGst the attendance of mombci’S or oflicials of the other 
House as witnesses, or the interchange of documents, reports, or 
evidence {a ) : 

(8) To suggest the appointment of a joint committee or to 
make proposals \\ith regard to any matter connected with the 
business or procedure of Parliament to which the assent of both 
Houses is required (r). 

16U. A message, together with the Bills or other documents to 
which it rel’ers, is earned from one House totlu', other by one of the 
clerks at the table f//). The delivcu-y of a message is a purely formal 
matter wliich is att(‘nde(l by no ceremony, and, therefore, as a rule, 
causes no interruption to a debate in either House if one hap])ens 
to ho in progress at the time of its ariival. The clerk who is the 
hearer of the message, when he reaches tlie bar of the other Jlouse, 
hands the message to the clerk of that House who comes to the 
bar to receive it. 

Ill the House of Lords a message is read at the table by the 
Clerk of the Parliaments as soon as conveniently may be after it 
has been received ; in the House of Commons a message is usually 


decide \Nlu*tlier or ii(»t it will give way. If it is Htill iir>t jircparod to accept tlio 
amcndincuts, but is anxious to save the Bill, it may deiiiaiid a free con- 
leronco, f('r by the acoejited iiBugc of I’arliiimcnt it is not pcrmisMblo to hold a 
third coul'ereuce. If, after a lice coiifen'iice has been ludd, neither Jlouse is 
willing to give way, tliCTo are no further coirnnuuioatioiis lietweoii them, and 
the Bill with regard to which the <lispute has arisen droi)s ; but, if ctincessions 
are made upon either side, further tree conferences can be held until a com- 
promise is effected or until it has heon made apparoiit that no satisfactory 
solution of the points at issue can bo arrived at. 

{t) For procedure djfforeuoies arise between the two IIousos with 
regard tf) amendnSnti on public Bills; see pp. 721, 722, ante, 

(«) t^ee alsjo note {<•) anti (c), p. 781, ante, 

{h) See pp. 640, 752, ante, 

(r) u joint drees from the two I louses to the Soveieign; soo p. 808, 

('/) Ilef<*re ISoo the Lords u^^t'd to employ tlie masters in Chancery, or, on 
s])eL'ial occasions, the judges, to carry their messages to the Commons, wlulst 
nmssagos from tlM Bouse of < V‘mmons used to be brought up to the Lords 
b) a Eiombor ooputod for tlm ‘purpose by the Commons. In 1855 tlie 
Lords agroetl to a resolution that in addition to th<^ then oxi^ting praptico 
with regard to messages between the two Iloifsos, one of the clerks 6f either 
House might bo the bearer of u message from dne Bouse to the other. This 
resolution was commuiucated to the Commons at a conference and agreed to 
by that House; see Journals of the House of Lords, 1855, Vol, LXXXVII., 
pp. 15lb Blfij Journals of the House of Commons, 1856, Vol. OX., pp. 253, 
254 ; Standing Orders of the House of licards (Public Business), 1902, No, 100, « 
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recorded as having been communicated to the House by the 
Speaker, but if proceedings thereon are to ])o taken forthwith it is 
Sommunicated formally to the House by the Speaker (r). 

[f) Soo JouriialtJ of tho House of Oommous, 1907, Vol. CLXIL, p. 401. 
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Pari: 1. — Definition and Nature. 

Sect, 1. — Definition and Description. 

1512. The legal term partition ” (a) is applied to the division of 
Linds, hiiioments and heieditamonts belonging to co-owncis (,/>), 
ami the allotment among them ot the parts (c), so as to put an end 
to community of ownership between some or all of them (d). 


(a) Besides this meaning of “ part i{ ion ’’ the tcTin was at one time applied 
to the sevciaiico el a joint tenancy (sue Co. Litt 167 h, and Hargrave’s 
note thereto), and to the agreements for alternate enjoyment of property 
referred to in Co. Litt. 161 h, 165 a; see also title Equity, Vol. XIIl'., 
I> 40. For <|oint tenancy and jts severanee, see title Keal I’doperty and 
Chattels Beal. 

(b) The co-ownA*s may be joint tenants, t(!naiits in common or copar- 

ceners ; as to the creation and incidents of these forms of co-ownershi]), 
see tit.le Beal Propekty anj» Chattels Beal. They must be co-owneis 
in one of tliese senses, and not owners of separate parts the boundaries 
between which have been lost ; pee O' Ram v. Htrange (1847), 11 1. Eq. B. 
26U ; in the latter case the proper course is some method of ascertaining 
boundaries ;*sce tit.le Bounj^aihes, Fences and PAty Walls, Vol. flJ., 
pp. 107 et mf. * 

(c) Thus it three persons are co-owners, tenants in fee simple, of Black- 
acre, Whiteacre, and Grecnaore, the transaction by w^hicli one of them 
becomes sole owmer tenant in lee simple of Blaokaore, another of Whiteacre, 
and the third of Greenacrc, is a partition. 

(d) Thus in the example given in note (c), supra, a transaction by which 
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1613. A strict partition must involve a division of the property 
into portions which are aliquot parts of the whole. In some cases, 
’however, the partition may he made to suit the convenience of the 
J)ro])orty and of the co-owjiers by a division into unequal parts, not 
necessarily aliquot parts of tlie whole, those owners who take a 
larger share than their due making compensation in money or other 
property to those ^\ho take less than their due {<'). This compensa- 
tion is called mom^y or compensation for equality of partition (^/ ). 

1614. Partition can he effected though the estates of the co* 
owners are not the same, for example, where one co-owner is lessee 
for years of one shaiH* and another tenant in foe simple of another 
sliare (//), or hetweeu tenants for life and in fee sim])le(/0. In such 
a case the partition will lie limited to the])eriod of the lesser estate. 

No partition, however, can be effected unless the parties are 
interested in ascertainable shares (?)- 

1515. The property must be divisible; if it is not, in order to 
divide tlieir interests, the owners must either agree to exercise ilieir 
rights in turns, or must obtain a sale (A): an agreement for the 
exercise* of riglits in turns has no effect on the community of 
owuershij), which remains undivided (/), except in the statutory 
case of an advowson {m), 

1516. The right to partition may bo lost by agreement between 
ihe parties for disposal of the property in a different manner (»), or 


one person beeomea sole owner of Blackacre, while the other two nmiain 
co-owners of Whitciicie and (Jrecnaere, is a good ])artition. 'PhiK can 
only 1 ) 0 - l)y agroeiiKiiit of those persons between whom a community of 
ownership is loft subsisting (UohsonY. i^herwood (1841), 4 Beav. i84, 
J*eers v. Needham (1854), 19 Beav. 316; Michardson v. i^eury (1888), 39 
Ch. 1). 45). 

(<?) The extent to Avliieh this kind of partition can bo effected in any 
case depends on the mode ol obiaming partition adopted, tlie nature of 
the property, and tlie parties entitled : it is strictly partition sale 
(Vorkr v. Lopea (1877), 7 ('h. 1). 358, per Jesskl, at p. 366). The 
power of giving coinpensatiou for equality of partition conferred on the 
Board of Agriculture and Fisheries is limited (see p. 828, •posi)^ and in other 
cases there may be dillicuRy in raising the sum required ; see Eowey. Grufj 
0876), 5 Ch. D. 263, per Hall, V.-C., at p 265. 

(f) The expression “ owelty of partition ” formerly in use is now obsolete. 

(q) Baring v. Nash (1813), 1 Ves & B. 651. 

(h) Wills V. J^lade (1801), 6 Ves. 498. 

(i) Agar v. Fairfax, Agar v. lloldswortk (1811), 17 Ves. 533 ; Miles v. 

Jarvis (No. 2) (1883), 50 L. T 48. ■ 

(fc) As to sale hy order of the court, see p. 834, post, 

(l) GorheVs Case (1600), 1 Co. Rep. 83 b, 87 a, b, per Walmesley, J., 
and note (z) thereto. Actions to protect the property must therefore bo 
brought in the names of all parties. 

(m) Advowsoiis Act, 1708 (7 Anno, c. 18). 

(Vi) JPech v. CardweU (1839J, 2 Beav. 137. A partnership mAy be such an 
agreement {ibid. ; Dale v. ffamillon (1846), 6 Haro, 369, 389 ; Bedwood v. 
Redwood (1908), 28 New Zealand Law Reports, 260). In Dimsdale v. 
Robertson (1844), 7 I. Eq. B. 536, the parties had aweed to partition the 
property in unequal shares, appropriating other lands for equality of 
]>artition ; on the latter proving insufficient for the purpose, the courc 
refused to sot aside the agreeiucut or order a different partition. 
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Partition, 

by the title of the co-ownor claiming partition being bart*eJ by 
the Statutes of Limitations (e). 

4 

1517 . A partition does not imply any condition relating to thp 
title of the parties {p). 

Sect. 2. — il/odcs oj Effcclinp Paiiitinn, 

1518 . There are four modes of obtaining partition : 

First, if all the parties are sul juris or have power conferred on 
them by law or by act of a predecessor in title, they may make a 
partition by agreement between themselves (</). 

Secondly, partition may be made by the Board of Agriculture 
and Fisheries ; in some cases partition by tin’s method is compuJ- 
sory, at the instance of the co-owners desiring partition against 
tljose who do not desire it (r). 

Thirdly, partition may be made by tlie couifc in an action com- 
menced by any party lor that piirpo.se (.s*) ; this is a method in 
which partition is compulsory at tlie iiistancci of any co-owner in 
all cases, subject to the powers of the court iind(‘r the l^irtition 
Acts (a) to order sale instead (h). ^ 

Fourthly, an Act of Parliament may be obtained (c) ; this method 
is employed if nono of the above methods is availalde, or if the 
transaction is complicattnl by features not apjiortainiiig to partition 
which cannot be otherwise carried into effect (d), 

(o) Thorntov v. France, [1807] 2 Q. B. 14!J. 158 ; Bi'c (''area v. Appuhann/, 

[1912J A. 0. 230, P.C. ; Koal Propeily Limilalioii Act, J833 (3 4 Will. 4, 

c. 27), B. 24 ; title Limitation of Actions, Vol. XiX., pp. 137, 138. 

(p) Keal Property Act, 1845 (8 &: 9 Vict. c. 106), s. 4. As to tliecoiulitiou 
and warranty implied in partitions made before Ist October, 1845, the 
date mentioned in this Act, see Preston, Shep. Touch, e-d. Preston, 186; 
4 Barton's Elements of (Conveyancing, 200; (^ 0 . Litl. 174 a; 4 llythe- 
wood and Jarman, Precedents in Convcyajicing, 4th ed., 128. 

(q) See pp. 813 vt aeq., post. 

(r) See pp. 824 et seq., post. 

{$) See p. 834, post. 

{a) Partition Acts, 1868 (31 & 32 Vict.c. 40), and 1876 (39 & 40 Vict. e. 17). 

{h) See p. 842, post. 

(c) The procedure m this method follows the ordinary course of ]u*ivatc 
Bills dealing with estates ; see title Partjamknt, p. 759, ante. Since the 
Partition Acts there have been lew such Bills. 

(d) Thus an Act must be obtained whore the limitations of a settled 
share do not allow a partition under the other methods ; see, e.g., the 
Private Act* (1769), 9 Geo. 3, e. 16, and Private Act (1825), 6 (ico. 4, c. . 
or where certain interests are to be cancelled or charges shifted, see the 
Private Act (1845), 8 & 9 Vict. c, 2.S'; and Brandon’s Estate Act (1860), 
23 & 24 Vict. c. 3. Where charges are shifted, or charged on one 
allotment, it is important that the Act should accurately define the 
chaigcs; see A.-G. v. West (1858), 27 L. J. (cn.) 789, C. A., as to the 
Private Act (1819), 59 Geo. 3,c. /. Similarly, an Act may be necessary if 
new interests are to bo created iA persons not previously interested ; see 
Lloyd's Esttfctes (Partition) Act (1866), 29 & 30 ¥ict. c. 10. If there 
are no such complications, and the only (ijfiiculty is that there is no 
person able to effect partition as to one or more shares, the modern practice 
is for the private Act to confer a power of partition on a body of trustees 
either generally or by reference to the powers of a tenant for life under 
the Settled Land Acts (see note (r), p. 818, post, and title Settlements) ; 
Bee the Scarisbrick Estate Act (1877), 40 & 41 Vict. c. 6, and the Do 
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Part II. — Partition by Agreement between 

6 

the Parties. 

Sect. 1 — l^arfics Necessary and Gompetent 
iSru-SKt’T. 1 — In (leneral, 

1519. Partitiou may bo made agreement where all the parties 
are either sui jurts or have power conferred on them, either by denural rule, 
statute or by any instrument. The parties are such as would be 
necessary to make an assurance inter lims of each share of the 
property (e). 

>]() other interest in the property than that held in common is interests 
affected unless the parties iiave power to determine it (/) ortho the 

persons entitled thereto concur (g), paiution, 

Sl'h-Sect. 2 . — Purina Sni Juiia. 

1520« Parties snl Jnn$ are limited in their powers of partition Validity, 
only by the nature of the property (//). An agreement between 


8l;j 


Skot. 1. 
Parties 
Necessary 
and. 

Competent. 


TrafTord Estate Act, 1004 (4 Edw. 7, c. /;). A private Act enacting 
a spocilic partitieii ojierates as a conveyance of the legal estate, and 
no other instrument is then necessary (5 Davidson, Precedents in Con- 
veyancing, 2n<l 0(1., 474), Where the Act imucly conlius the power to efiect 
partition, the partition must bo completed by instruments accordingly. 

(e) Ano7i. m Chancery (1742), 3 Swan. 130, n. (ed. 1827); 0 English 
Peports, 807. The competent parties are dealt with in the t(‘xt, infra, 
and on pp. 815 acq., post. 

(/) 'rhus, to bind the issue in tail, tlie entail must be effect Utally barred 
(Oalccley v. Sinith (1750), 1 Edcii, 201 ; and as to the method of bairing 
entail, see title Peal Propeutt and Chattels Peal), and though Sir 
Edward ('oke speaks of a partition made by coparceners ol lands entailed 
as binding their issues if it be equal (Co Eitt. 166 a), and Littleton’s Tenures, 
8. 257, speaks of an allotment of lands of equal yearly value by way of 
partition lietwcen the husbands of coparceners as not being capable of being 
defeated afterwards (see Co. Litt. J71 a), this must be understood as mean- 
ing that the court will not, at the suit of remain de mien, disturb an equal 
partition, because it cannot make a better. To this eff(‘ct would appear to 
be the decisions in Burton v. Jeux and Rose v. Rose (both undated), cited 
in Thomas v. Gyles (1091), 2 Vern. 232. If the statements in Coke and 
Littleton are to be underst ood in any wider sense, the decision of Lord 
Hardwicke, L C., in Ireland v. Kittle (1739), 1 Atk. 541, is, as pointed out 
by the reporter in his note to that case, directly contrary ; see, liowever, the 
note thereon in Co. Litt. 171 a (Butler’s ed.). It is on this principle, 
namely, that no better partition can be made, tliat the court binds the 
interest of unborn children m an action for partition by a tenant for life or 
other limited owner {Gaskellw. Gaskell (1836), 6 Sim. 643 ; compare Hobson 
V. Sherwood (1841), 4 Beav. 184). Where the parties can put an end to a 
trqst for sale and eleet to take the property unconverted, tl» trust is no 
objectfou to a partition (Pehrson v. Lane (1809), 17 Ves. 101). 

• (y) Thus a lessee of an Undivided share, without the oonourrenoo of his 
lessor, can obtain partition to take effect only during his term (Baring 
V. Nash (1813), 1 Ves. & B. 551). Similarly an incumbrancer on the 
•hare must concur unless provided for. 

(A) As to the indivisibility of certain kinds of property, see p. 823, yost. 
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such persons for partition is mutually enforceable by and against 
the parties and persons deriving title under them by action for 
specific performance (i). 

An exception, reservation, or grant may bo made, u’hether off 
easements (/i), mines or muieials(i), or other rights, not merely 
dependent on ownership (w/)* 

1521. The division of the property into parts may be eiffocted 
eitlier hy tlie co-owners themselves (»), or by a third parly nomi- 
nated by all(o); and in either case the allotment of the parts 
among the co-owners may be determined either hy the choice of the 
2 )artioH {p), the award of the third party (//), or hy lot (r). 

in the case of coparc(iiiers, in the absence of agreement to the 
contrary, the right of first choice among the parts, or of drawing 
tlie first lot, devolves in order of seniority (s). The ])rivilego is not 
avnilahlo after the death of a coi)arconer in favour of her issue, 
husband (tenant l^y the curtesy) or assignee (0, except in case of an 
advowson(a). A coparcener chooses last of all where she is the 
l)ersoii chosen to divide and allot tlie property (A). 

1522. Where tlie division is by a thiid party nominated for the 
purpose ho must he iiuj>artial, and consider the interests of all 
jiartios to the jiartition (<*)• His award alone does not conqdete 

(i) Knollffs V. AUoclc (1800), 5 Ves. 648 ; rearson v. Lane (1800), 17 
Ves. 101 ; Heaton v. Denrden (1852), 16 Uoav. 147 ; Paine v. Ryder (1857), 
24 13cav. 151. The agreement is eniorceable although the court has no 
jurisdieiion to make partition {Rollon v Ward (1845), 4 Haro, 530 (coi)y- 
holds, a ease before the statutory power (see ]). 836, fosi) was eonierred) ; 
Paine v. Ryder ^ supra), \Vherc the assurance, though intended as a 
partition agreement, is ineffectual to bar an entail, those claiming under 
the entail will not lie bound specilically to jicrform the agiecment {Oakeley 
V. Smith (1750), 1 Eden, 261). But iu the case of a parol agreement for 
partition, in the nature of a family anangement, the paities may be com- 
jielled to give effect to it by bainiig the entail (JSeale v. Reale (1837), 
1 Keen, 672) ; compare Eines and Keeoveries Act, 1833 (3 4 Will 4, 

c. 74) ; title Keal Puovekty ani> Chattels Real. As to siiecilie per- 
formance generally, see title SrECiFic Perfobmanc’E. 

(k) Compare Bro. Abr. (1586), tit. ParticioD, pi. 7, wdierc it is stated tliat 
a d(‘ed is not necessary bei.ween co-parceiieis ; compare note (/),!>. 813, 
ante. 

{1) As in Darvill v. Roper (1855), 3 Drew. 204. 

(m) Charleswoiih v. Gartsed (1863), 3 New Kep. 64, per Kniuht Bkqce, 
L.J., at p. 55. 

(n) Littleton’s Tenures, s. 243. 

(o) Ibitl,, 244, An agroeinent for partition according to this method 
will be found in Encyclopaedia of Eoims and Precedents, Vol. IN., p. 425. 

( p) Littleton’s Tenures, s, 243. 

(7) Ihul , s. 244. 

(r) Ibid , s 246. 

(s) Ibid , SB. 244, 246; the part of the eldest {eigne or eisne) was called 

enitin pars. * 

(«) Oo. LiA. 106 b. , • « • 

{a) Jbid. ; Harris and Ham v. Nichols (J583), Cro. Eliz. 19, by a 
majority of the judges, Anuekson, C.J., confining the rule to the tenant by 
the curtesy. 

(5) Littleton's Tenures, s. 245. 

(o) (;o. Lilt. 166 b; this being the ground of the rule that tlie eldest 
coparcener, when she is the person elioscii to make the partition, must 
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tho partition, conveyances being necessary in pursuance of the 
award (d) : these conveyances may be directed by the award («). 

ft 

, 1523 . Compensation for equality of partition may be given in 
any form agi-eed upon (/). If it is a lump sum, the rights and 
liabilities as to payment devolve as for unpaid purchase-money on 
a sale (y). 

Stjb-Sect. 3. — Persons and Bodies acting under Hiatniory Powers, 

1524. A married woman is suhject in respect of partition to tlie 
same disability, if any, as she is under in respect of sale or other dis- 
position of Ijer property {h) ; and accordingly, where neither the 
marriage took place nor tho title to the property accrued on or after 
the 1st January, 1883, and the property is not settled to her snpjirate 
use, she can only partition her real and personal ('stat(‘ hy deed 
acknowledged with the concurrence of her hus))and(M, while her 
husband lias an absolute power of partition of lier leasehold 
property (./). Where, however, either the marriage took place* or the 
title to the property accrued on or after 1st January, 1883, she 
holds h(^rreal and personal cslate as her separate property and can 
dispose of it by way of jiartition as a /cwfc sole (/.). 

Where the interest of a mairied woman is such as would have 


choose last iiiRtcad of first. Tho person chosen sliould generally bo a 
surveyor: his duties are similar to those ot eomimssioners under a coiri- 
niissioii of partition (sec p. 858, post). He should consider all the 
circumstances of the parties and their propcity, and the best interests 
of the family, if that relationship exists. 

(d) 1 Roll. A hr., tit. Aibitrament (A.), 3. 

(^) KniffM V. Button (1704), 6 Mod. Rep. 231 ; Johnson v. Wilson (1741), 
VYilles, 248; where aw^ards of piirtitioh w'ero held defective for want (»t 
directing conveyances ; both cases, however, were at law' ; see now, note (i), 
p. 814, ante. 

(f) In Jtvland v. BUtte (1739), 1 Atk. 541, the owner of one fuirt 
agreed to pay tho taws on lioth parts. A rentcharge is often graiiU'd. 
The rule that such a grant, can be made between copaieeiicrs w ithout. a dci^d 
(Co. Jjitt. ItiO a, h) is abrogated by the Statute of Frainls (29 Car. 2, c. 3). 

(g) Ilulhcri v. Jlmt (1083), 1 Vern. 133. In tliat ease the compcnsalion 
was an annuity payable under a liond to tho grant(‘-e, his executors or 
administrators : it was held that the execulor had the hemdit of Ihii bond. 
As to rights and liabilities m resiicct of purchase- in fuiey on sale erf land 
generally, see title Sat.ic (.)e Land. 

»(/0 See title llusiiAi*ii) and Wife, Vol. XVI , pp. 359 el seq. AVhero 
tho property is settled for the separate use of a woman, in^yiied bofoie 
the commencement ot the Married Women’s Property Act, 1882 (45 & 40 
Viet, c, 75), i.e., 1st January, 1883, she should be dfscnbcd as entitled 
thereto “lor her separate use ” ; where she is entitled by virtue of tho 
Married Women’s Property Act, 1882 (45 & 40 Viet., e. 75), she should bo 
described as entitled thereto “ as her separate iiroperty ” {Broad v. 
Askliam, [1909] W.N, 236) ; and where there is no such selilement, and tho 
marriage took place before 1st JanusCry, 1883, tho description should 
be? “ A B. (husba.nd) and C. D. (wife) entitled in fee simpte in right of 
the said C. D.” {Barrett v.^Waits, [1909] W. X 237). 

(i) Finos and Recoveries Act, 1833 (3 & 4 Will. L c. 74), s, 77 ; see title 
Husband and Wife, Vol. XVI., p. 381. 

( j) See title Husband and Wife, Vol. XVI., pp. 323 et seq, 

{k) Married Women’s Property Act, 1882 (45 & 46 Viet. c. 75), ss. 2« 6 ; 
see title Husband and Wife, Vol. XVI., p. 348. 
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Partition. * 

conferred on an unmarried owner the powers of a tenant for life under 
the Settled Land Acts (I), then if she is entitled for her separate use or 
for her separate property, or as a feme sole (m), she alone without her 
husband, or, if she is entitled otherwise than as aforesaid, she and 
her husband together («)» may exercise the power of partition under 
the Acts (0, whether she is restrained from anticipation or not (o). 

1525. Where an infant (p) in his own right is seised of or entitled 
in ])Ossesflion to land, then the land is settled land for the purposes 
of the Settled Land Acts(Z), and the infant is deemed tenant for 
life thereof ((j). Where a tenant for life, or the person having the 
])owers of a tenant for life under the Settled Land Acts(/), is an 
infant, or an infant would, if he were of age, be a tenant for life, or 
have the powers of a tenant for life under the Acts (Z), such powers 
may be exercised on Ins behalf by the trustees of the settlement, 
or, if there are none, by such persons and in .such manner as tlie 
court, on the application of the infant's guardian or next friend, 
either generally or in a particular instance orders (r). 

1526. On behalf of a lunatic, whether so found ])y inquisition or 
not, a partition may he made of any property in whivh he is 

(£) See note (r), p 818 , y>o«£,and title Settlements. 

(w) Settled Land Act, 1882 (45 & 46 Viet. c. 38), s. 61 (2). 

(«) IbUL s. 61 (3). 

(o) Ibid, s. 61 (6) ; see p. 818, jwst, and title Settlements. A married 
woman entitled absolutely subject to a restraint on anticipation, not 
being a tenant for life under the Settled Land Acts (soo note (£), 
supra), cannot exercise the statutory power of partition {Bales v. 
Kesterton, [18961 1 Cli. 159). But to elfcc.t a partition where it appears to 
lie for her benefit, her interest may, by order of the court, be bound for t he 
purpose under the Conveyancing Act, 1911 (1 Jk 2 (ireo 5, c. 37), s. 7 (^e 
Currey, Gibson v. Waif (1887), 66 L. T. 80) ; and see title Husband and 
Wife, Vol. XVI., p. 372. 

ip) As regards partition of an infant’s land independently of the Settled 
Land Acts (see note(Z), supra). Sir Edward Coke says, in C/O. Litt. 171 a, 
that in the case of an infant, if the partition bo equal at the time of allotment, 
it shaU bind him for ever, because ho is compellable by law to make partition, 
and he sliall not plead infancy in an action for partition ; and even when 
the infant hfis an unequal share m the partition, yet the partition is not void 
but voidable, and if he affirms tlie partition after coming of age the partition 
is made good for ever. To the same effect, see Bac. Abr., tit. Guardian (G ), 
where it is stated tliat a guardian or next friend may bind an infant by parti- 
tion if it be equal, because the division of the infant’s part from the others, 
BO far from being a prejudice to the infant, is really for his benefit and advan- 
tage. So in ]Vhaley v. Dawson (1806), 2 Sch. & Lef. 367, the court refused 
to disturb a partition by parol made by the guardian of an infant which 
had been affirmed 4)y the infant after he had attained twenty-one, but 
directed conveyances to be executed to carry out the parol partition. 
Guardianship in socage, to which Bacon refers (see Bac. Abr., tit. Guardian 
fi ) ), IS now practically obsolete (see title Infants and Ciiildken, 
Vol. XVIL, p. 121), and in view of the provisions in the Settled Land 
Acts (see the text, infra) and tlie 'extended powers of the court to order 
partition so aft to bind infants, no prudent man wouldtxoly upon a partition 
Dy a guardian of an infant at the peril of its Bqing set aside if it is shown 
Co be unequal. 

(q) Settled Land Act, 1882 (45 & 46 Viet. c. 38), s. 69 ; see title Infants 
AND Children, Vol. XVII., p. 94. As to partition of settled land, see 

818, post. 

(r) Settled Land Act, 1882 (45 & 46 Viet. c. 38), s. 60. 
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interested as absolute owner by order of tlie Jud^e in Lunacy («). 
The power is exercised, in case of a lunatic so found, by the com- 
mittee of the estate, and in case of a lunatic not so found, by a 
person appointed by the judf^e (^). 

A contract for partition entered into before lunacy may be 
ordered to be performed (v/). 

The transaction takes effect subject to any prior charge affecting 
the property at the date of the order (u). 

Money for equality of paitition may by order of court be given or 
received (/>), and may l)e raised by mortgage (c). Money so received 
devolves, as between tlie real and personal representatives of the 
lunatic, in the same way as the ]>roperty partitioned (r/). 

If a tenant for life or the ])orson having the }K)wers of a tenant for 
life under the Settled Land Acts (c) is a lunatic, the committee of the 
estate under an order in lunacy, if the lunatic bo so found (,/ ), or 
the person ai^pointod hythe court, if the lunaiiti ho not so found (//), 
may exercise the po^\or of partition under tlie Sidlled Land Acts (r) 
on his behalf. 

1527. The trustees of a charity, suliject to tlin jurisdiction of the 
Charity •CommissionerH (/<), may with the authority of the (kun- 
iiiisHioiiors make partition (i), and for equality of partition a|)ply 
any funds belonging to the charity for that imrpose, or raise the 
amount by mortgage of any land acquired on the })artition (A ). The 
expenses of ami incident to apjdying for and jirocuring an order 
of the Comniissiomu’s are paid, as the Commissioners may direct, 

(fi) Lniia y Act, 1890 (511 As 54 Vic-t. c. 5), s 120 (b)» as to lunatics so 
found, made applicable to luiiatic,s within the meaning of ihid , s. 116, l>y 
tlie Lunacy Act, 1908 (8 Edw. 7, c 47), s 1 ; see title Jil)^ATI(^s ano 
Teksons of llNSOHNn Mivd, Vol XIX., p, 445 

{t) As to the practice in olilaiiiing the order, see title Lunatics ano 
Persons of Unsound Mind, Vol XIX , pp. 452, 450. Powers to execute 

assurances and carry the order into ofTcct are given under the Lunacy 

Act, 1890 (53 & 54 Viet. c. 5), s. 124 ; and the order generally gives 
directions a-c(‘-or(liugly (/iV TUoomar, t^uufhdon v. Uophuis, Jinnford v. 
liopkim (1857), 2 l)e U.& J. 88, 0. A.). Anthoiity wnll he given to execute 
a diacntailmg deed ; see lie Hhemrd. Lowiher v. f’M^c(1863), 1 T.)e (L J. At 
Sm. 421, U. A. ; Rv raree. Lilhnqi^hn v. Parc.s (1879), 12 Uh. D. 333, C. A. 
(w) Lunacy Act, 1890 (53 iV 54 Viet. c. 5), s 120 (/). 

{a) Lunacy Act, 1890 (53 A’ 54 Viet. c. 5), s. 124 

{h) ifeid , s 120(b). • 

(c) Ibid., ss. 117, 118 (1). 

(d) Ihid.,^, 123; see title Li’NATics and Persons of Unsound Mind, 
Vol. XIX , p. 449. 

(c) For a list of the Settled Laud Acts, see note (r), p. 818, posl, and 
title Settlements As to partition of settled land, soe p 818, post. 

(/) Settled Land Act, 1 882 (45 & 46 Viet. c. 38), s 62 , and see p 862, post. 
\g) Lunacy Act, 1008 (8 Kdw'. 7, c. 47), s. 1, which lenders obsolete the 
decisions in Re Bagqn {a Person of (dkged Unsound Mind) (1893), [1894] 2 
Ch. 416, n., 0. A. ; Re S. 8, B. (a Verson of Unsound Mmd not so found by 
Inquisition), [1906] 1 Ch. 712, C. A., a^d Re I)c Moleyns' and IlarrWs 
Contract, [1908] 1 Ch.*110; and see p. 822, mst. • 

(h) See title Oiiaritiks, Vol. IV., p. 303. 

(i) Charitable Trusts Amendment Act, 1855 (18 & 19 Viet. o. 124), s 38. 
No express authority is given by the statute, but this section validates 
partitions made with the consent of the Commissioners ; see, further, title 
Charities, Vol. IV., p. 233. 

{k) Charitable Trusts Amendment Act, 1866 (18 & 19 Viet. o. 124), s. 32. 
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SECT. 1. |)y ti]e trustees of the charity or the other parties to the transaction (f). 

Parties ;^^oney received for equality may, with the consent of the Corn- 
Necessary missioners, be invested in the purchase of land without any licence 

and ill mortmain (m), * 

Competent. 

1528 . The Ecclesiastical Comraissionors have power to convoy 
by way of partition any lands vested in them, and to borrow the 
Bioners. amount ptiyablc for equality of partition on mortgage; and where 
a trustee with power of sale and the Commissioners hoLl land in 
undivided shares, they are empoweredto concur in a partition of the 
lands (//). 


Kocieaiaaticfii 1529. Aliy ecclesiastical corporation, aggregate or sole, oxcejit any 

corporations, college or cor])oration of vicars choral, priest vicars, senior vicars, 
custoR and vicars, or minor canons, and except any ecclesiastical 
hospital or the master thereof (o), has j^ower to convey by way of 
partition any lands belonging to the ecclesiastical corporation (p), 
with the consent, in the case of an incumbent of a benefice, of the 
patron (7), and with the approval in all cases of the Ecchvsiastieal 
Commissioners testified by deed under their common seal (y^), where 
it ajipears to them to be for the ])ermanent advantage of tbe estate 
or endowments of tJio corpor«ation. 

Trnanis for 1530. Tenants for life or persons who have the powers of tenants 
for life under the Settled Land Act8(?‘) may partition (s) the settled 
land (a). The powder is exercisable in cases of disal)ility of tlie 
tenant for life, as already showm(/>). In cases wdiere the same 
jiersoTi is tenant for life of one undivided share, and as regards the 
other undivided shave or shares is either ahsolnte owner or tenant 
for life under a different settieuKut, the power is exercisable (c) liy 
tlie trustees of the settlement for tlie pui poses of the ActR(^/). 


(1) Charitable Trusts Amendment Act, 185.5 (18 & 19 Vict. c. 124), s. 34. 

(wi) Ibid., s. 35. 

(w) EccIosiasticaJ ronimissioncrs Act, 1800 (23 it 24 Vict c. 124), s. 32. 
As to the Ecclesiastical Comiuissioners generally, see title Ecclesiastical 
Law, Vol XL, pp. 794 et seq. 

( 0 ) Ecclcsiastic.al Leasing Act, 1842 (5 & 6 Vict. c. 108), s. 1; see title 
Ecclksiastkjal Law’, Vol. XI , )>. 793. 

(p) ^^cclesiasth'al Leasing Act. 1858 (21 it 22 Vict. c. 57), s. 1. 

(q) Ibid. In case of copyholds no consent of the lord of tlie mnnor is 

required, as undci the EcclcsiaKtical Leasing Act, 1842 (.5 &; G Vict, c. 108), 
s. 20. , 

(r) Settled Land Acts, 1882—1890 (45 & 46 Vict. (‘. 38 ; 47 & 48 Vict. 
c. 18;. 50 & 51 Vi(ft. c. 30; 52 & .53 Vict. c. 36; 53 & .54 Vict. c 69). 
3'hc tenant for life is defined !>> the Settled Land Act, 1882 (46 & 46 Vict. 
c. 38), B. 2 (5), (6), (7), and the persons having the powers of tenants for life 
by ibid., s. 58 ; see, generally, as to the exercise of the powers of a tenant 
for life, tifle SlCTTLEMEJiTS. 

(а) Settled Land Act, 1882 (45 & 46 Vict. c. 38), s. 3 (iv.). 

(«) Defined by the Settled Land Act, 1882 (4p & 46 Viol. c. 38), s. 2i(3),*a3 
land and any estate or interest in land which is l;he subject of a settlement. 
“Settlement” is defined by ibid,, s. 2 (1), as any instrument etc. under 
which land stands limited to or in trust for any persons by w ay of succession. 

(б) See pp. 815, 816, ante, 

(c) Settled Land Act, 1890 (53 & 54 Vict. c. 69). s. 12. 

{d) Defined by »he Settled Land Act, 1882 (45 & 46 Vict. c* 38), s. 2 (8), 
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Prior to the making of any partition, statutory notices of his 
intention must be given by the tenant for life (t^). 

The tenant for life may enter into a preliminary agreement for 
partition ( f). 

The partition need nol. be e(|ual, and mom.y may he received or 
paid for equality (</). Tlie consideration, whether land alone, or 
land and money, must be the best that can reasonably he 
obtained (//). Honey receiv(id for equality will bo capital money, 
and is capital money arising under the Se.ttled Land Acts (i), and 
must accordingly he ])aid to the trustees of the settlement or into 
court at the o])tion of the tenant for life(/*); it is considered of the 
nature of land, and devolves as the land partitioned (/). Money 
paid for equality may he raised out of capital mont‘}s(///) arising 
under the Settled Ijand Acts(0, or out of money ]niid into court 
under any Act, and liable to he laid out in the ])urLhas(i of land to 
he made subject to tlui setllenicnt (r/), or out of moneys in the hands 
of the trustees liable to bo so laid ont(?>), or by mortgage of the 
settled land or any part thereof by way of conveyance or creation 
of a term of years or otherwise (<*). 

The Siirface and the mines and minerals may be dealt with apart 
from each other, and th(ireupon poAvers of w^orking, wayleaves, 
and other privileges coniuicted with mining purposes may be 
granted (d). Where tlu'y are not dealt with apart from each other, 


and the SeKloU Land Act, 1800 (53 As 51 Vict. c. CO), s. 1C; see title 
Wettlkmknts 

(e) Settled Land Act, 1882 (45 A 40 Vict c. 38), h. 45; Settled Land 
Act, 1884 (47 A: 48 Vict. c 18), s. 5. Ter jirecedeiits o! notic-cs winch may 
1)0 adapt'd to meet any case, sec Encycloj)a‘dia of Forms and Precodenls, 
Vol MIL, }). 711. 

(/) Settled Ijand Act, 1882 (45 A: 4C Vict. c. 38), s 31 ; see ihid , s 4 (5) ; 
Settled Land Act, 1800 (53 Ai 54 Viet, c 00), s. 0. In the Encyclopa diaoC 
Furms and Pieccdents, Vol. XVI., j). 447, tlic general editor ol that work 
expresses with hcsitalion the ojnuioii that tlicre is no i)owcr for tlie l.euaiit 
lor life to agree to the projicrly being partitioned by the award of an 
ludcpciidcut person, (m the ground that it is a delegation of the j»ovvei ; 
see rders v. J^ewes and East Onusirad Hail. Co. (1881), 18 Fh. 1). 420, 430, 
437, 0. A.; JiO Wilton's (Earl) t^eltled EJslales, [1007J 1 Fh. 50; and 
note (rt), p. 820, j>od. 

(g) Settled Land Act, 1882 (45 A: 46 Vict. c. 38), s, 3 (iv.). 

(h) Ibid., 8. 4 (2). 

(i) As to the Settled Land Acts, see note (r), p. 818, ante: title 

SETXIiEME^XS 

(Ic) Settled Land Act, 1882 (45 & 46 Vict. c. 38), s. 22 (1), Where the 
tenant for hfo is an infant and persons are appointed to exercise the 
powers (see p. 816, ante)^ and there are no tnisteei:^, the order .should 
direct payment into court; see He Dudley's (Countess) Contract 
35 Ch. D. 338. 

(l) Settled Land Act, 1882 (45 & 46 Vict. c. 38), s. 22. 

(m) Ibid., s. 21 (iv.) 

(a) Ibid., 8. 32. • 

ib) ^bid., 8. 33. • , • 

(o) Ibid., 8. 18. For a, form of such a mortgage, sec Encyclopiedia of 
Forms and Precedents, Vol. Vlll., p. 678, and lor a form of mortgage of 
copyholds, ibid., p. 623. 

(d) Settled Land Act, 1882 (45 & 46 Vict. c. 38), s. 17, As to mining 
rights generally, see title Mines, Minerals, anu Quarries, Vol. XX., 
pp. 497, 6A0 ft seq. 
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any restriction oi" reservation may be made with respect to mines 
and minerals, or for the more bciielieial working of them (6’). 

Any restriction or reservation for such purpose, or with regard to 
building on land or other user of land, may be made binding ori 
the tenant for life, and the settled land or any part tluireof, or on 
the other co-owners, and the land given on parlition to them, as 
far as the law permits (r). Any easements, rights, and privileges 
of any kind may also he n^served or granted ( / ). 

Jf ther(5 is an incumbrance alTecting the particular land given bj 
the tenant for life on partition, he nniy, ^vith the consent of the 
incumbrancer, charge the incumbrance on any other part of the 
seLtlod land in exoneration of that particular hind (f/)- 

Thci tenant for life may execute a doinl conveying or creating the 
estates and iiifcoresls, rights and privileges in the manner requisite 
to give effect to the paitition (//). 

Land acquired on a partition is convoyed so as to become subject 
to the setLiomont (/) ; it maybe made a snbstituled security for 
money, actually raised and remaining unpaid, which was a charge 
on the settled land before })aiiition and w’as released in order to 
complete the ])artitioii (A), but it is not to be subjected to any charge 
not charged previous to i)artiti()ii on the ])art of the settled hind 
])artitioned (0 Tiie per-son conveying by the direction of the 
tenant for life, so as to subject the land to a charge, is not coiice.rned 
to inquire as to the propriety of making the land so subject (/a)* 


8ui{-Si:ot 4.,--l)onf€s of Hi press Poirrrs. 

1531, A power of, or trust for, sale in the usual form, involving 
as it does a monetary consideration, does not autlieiise a partition, 
l)ut a power of exchange does autliorise a partition, at all events 
wdiere there are ii(/t more than two co-owners (a). 


(e) i^cttled Land Act, 1882 (45 & 40 Vict. c. .‘JS), s. 4 (0). 

(/) Settled Land Act, 1890 (53 & 64 Viet c. 69), s. 5. 

(<j) Settled Laud Act, 1882 (45 ic 4(i Vict c. 38), s. 5. 

(/t) Ibid., SH. 20 (1), 65 (2) Aa to the cfl'ect of such an aasurance, see 

the Settled Land Act, 1882 (45 & 4(i Viet. c. 38), s. 20 (2), and title 
Settlemetnjts. As to copyholds, see title CopyiioiJ»s, Vol. VIII., p. 108. 

(i) t^ettlod Land Act, 1882 (45 & 4(3 Viet. e. 38), s. 24 (2), (3); see 
Encyclopaedia of Forms and Precedents, Vol. IX., pp. 419, 43(3, 440, 447, 
450. 

(k) Settle^ Land Act, 1882 (45 & 46 Viet. c. 38), a. 24 (4). 

(l) Ibid., s. 24 (5). 

(m) Ibid., s. 24 («). 

(a) ^"he uiucli debated queslion whether powers of sale and exchange 
authorise partition is now, in view of the very wide statutory powers 
of partition c.onterred on tenants for life and other limited owners (see 
p. 815, ante), of little more than academic interest ; for, where there is any 
doubt as to the extent of the powfers conferred on the trustees, partition 
can be effected by their ceatuitt qm trmt or thq persoBs empowered *.to ttct 
for them when under disability. The stat'epient in the text, supra, 
is the effect of the decisions in McQueen v. Farquhar (1805), 11 Ves. 
467, and Be Frith and Osborne (1876), 3 Ch. D. 618. In Be Frith and 
Osborne, su'pra, Jessel, M.R., review^ the earlier authorities and following 
poe d. Knight v. Spencer (1848), 2 Exch. 762, came to the conclusion 
that a power of ejichange authorised a partition between two co-owners, and 
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1532. In caBeP where a power of partition, oonfevrod on a trustee 
or other person, does not in any way authorise a partition of the Parties 
surface and minerals separately (h), the Ilij^li Court (r), and, within Necessary 
tkeir respective jurisdictions, the palatine nnd coinily courts (d), ’ 
may sanction a partition of the land with an OKceptioii or resoi va- Competenti 
tion of any minerals, with or without ri/^hts and powers o£ or Sill face fiml 
incidental to the workin^jf, ^Trotting, or carrying away the minerals, i>iuu‘niK 
or a partition of tlie minerals se2)arately from the surface (i')- 


intimaiod his opinion (soo Rc Fnth and Chhoiue (1870), ,'1 Ch. D. 018, 
629) that it also authorised a partition between any number of ro-owncrs. 
In New South Wales it lias been deeidcMl aeconiin^ly ; see Re Thompson's 
Trusts, Perpelnal Ttusiee To., Ltd. v. Thompson (1908), 9 New South Wales 
State Koports, 98, m which case it was said that the o[unioiis expressed 
to the eoiitrary in Doe d Kniqht y. i:ipeneer (1848), 2 Excii. 7r>2, 
709, were founded on a niisii])]ueheiisiou ot Rfon ('otlcqe (Riorosi) v. 
Winchester {Bishojt) (177-1), 9 Wils 408, 497. In A -(H. v. Ifamilton (1810), 

1 Madd. 214, a title de])endin^ on the (picstion whether a power of 
exchange authorised paitiiiou was held too douht lul to be forced oii a pm- 
chaser ; andcomiiare Ihassei/y. (hahners, Bcaeomey, Holme (1859), t I>e (J. 
M. aV (r. 528, C. A. ; though in A hell v. Ueathvote (1799), 4 IJro. C. V 278, 
and RradiJinw v. Fane (1850), 2 ,Tur (n. s.) 247, powers of sale and e\(diange 
in soiiK'.wliat special form were held to authoiise a partition. Ot conrso 
where a jiow^er of sale iindudos the acceptance of a consideration other tlian 
monotaiy the result may be to authorise a ])ait]tiou ; and similarly wdiere 
there is a ])ow’er ot sale and a power to reinvest the piocei^ds in land, tlio 
same result as a partition may be attained by selling tiio undivided moiety 
proposed to bo allotted to the other co-owner and purchasing the moiety 
proposed to he taken in exchange In the Eucyclopiedia ol Forms and 
Piecedenls, Vol. XVI., ]). 447, the general editor ol that woik ex]>rosses tlie 
opinion that (in the absence of express power, and iiotwdthstandmg the 
Trustee Act, 1899 (56 & 57 Viet. c. 59), s. 21) trustees wdth an express ])ower 
of partition cannot agree to p«irtition by means ot an awuird of a third 
pel son (see p. 814, ante), on the ground tliat it would lie a delegation of the 
powder ; and as to such delegation, see title TuI'Sts and Trustees. Tlui 
partition in Rrassei/ v. (lialniers, Seacome v. Holme, supra, w^as effected in 
this maniKT, but was attacked on another ground, and Mie point was not 
argued. In the United States such a paitition is certainly valid where 
not proliibited by statute or ot.herwu.se {Phelps v. Harris (1879), 101 
United States Iteports, 370, 383), Partition by trustees under a power 
appears to differ from the exercise of a discretionary power, in that partition 
may be compulsory on them at the suit of their co-owiums 

(&) E (/., as in Bucldeyy. Howell (1861), 29 Beav. 546, following Cliolmcley 
V. Paxton (1825), 3 Biiig. 207. If the minerals are already partly teased 
or disposed of separately, the case may be different, as in tlitit case it 
appears that sucli a power is implied {Rowhotham v. Wilson (1860), 6 Jur. 
(N. S.) 965, II. L. ; and see Re Rutland's (Duke) Settled Estates, Rutland 
{Duke) V. Bristol [Marquis), [1900] 2 Ch. 206, per IJykne, ,T., at p. 210 
(a case of a power to lease under a settlement), folkwing Be Cladstone, 
Gladstone v. Gladstone, [1900J 2 Ch. 101, C. A. (a case of the powers of 
leasing under tlie Settled Ijand Acts). 

(c) Trustee Act, 1893 (56 57 Viet. c. 53), s. 44 (1), re-enacting the 

Confirmation of Sales Act, 1862 (25 & 26 Viet, c* 108), and amended by 
the Trustee Act, 1893, Amendment Act, *1894 (57 58 Viet. o. 10), s. 3. 

^d) Trustee Act, 1893 (56 & 57 Viet. o. 53), s. 46 : see titles County 
Courts, Vol. VTII., p. 691 Courts, Vol. IX , pp. 122, 126. 

(e) The application in tire High Court and (ffiancery of Lancaster is 
made by petition by the trustee or donee of the power (R. S. C.,Ord. 64 b, 
rr. 2, 3 ; Chancery of Lancaster (Trustee Act) Rules, 1893, rr. 1, 2). The 
petition should bo served on beneficiaries, including remaindermen (Re 
llardstaff, [1899] W. N. 256, following Re Woodcock's Trustees (1^93), 37 
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SbCt. 1. 
Parties 
Necessary 
and 

Competent. 


Consent of 
tenant for 
life. 

r 

Lunaties. 


Coiporcnl 

heieditji- 

uientB. 


1 neorpoi eal 

licredila- 

inents. 


Afterwards the trustee or other person may from time to time parti* 
tion any such land or minerals without any further application to the 
court, unless forbidden by the instrument creating the trust or 
power (/)* • 

The consent of the tonatiLfor lifo under the Settled Land ActslV/X 
if any, is necessary in all cases, except where the settlement is by 
way of trust for sale (//.) ; but tlie consent of one of sevcial jjersons 
constituting tlie tenant for life is sufficient (i). 

1533. A power of partition may be oxi*,rcised, or consent to the 
extircise tlienaof may ))e given, on behalf of a donee or tenant for 
life wlio is of unsoiiiul mind, whether so found or not, by oi’der of 
the Court in Lunacy (j). 

Sect. 2. — Vroperti} n'hiclt may he Jhirtiiionrd by Ayncmvnt 

1534. Land of any tenure (/.), and all kinds of corporeal 
lieredi laments and any estate therein (Z), may be pai'titioned by 
agreement. 

1535. Certain incorporeal hereditaments, in respect of which one 
of several owners lias rcunedies to enforce his rights independently 
of the others, may be partitioned hy agreement, for example, rent- 


Sol. Jo, 250; and see IiJr L'/own's Trust Estate (1862), 11 AV. II. 11); Re 
Palmers Will (1872), L. R. 13 Eq. 408). In Re Wadsworth's Trust (1800), 
63 L. T. 217, and Re Skinner^ [1806] W. N. 68, scrvico on certain 
benciieiaries was dispensed with; and in lie I'rt/sc's Estates (1870)* L. li. 
10 K([. 531, followed in Re KaqU's Trusts (1S77), 6 (Mi. D. li)4, scrviec on 
remaindermen was held unnecessary. 

(/) Trustee Act, 1803 (.56 & 57 Viet, c ^ 53), s. 44 (2). MMie ordar of 
court may give a general sanction, /c, without regard to any jiroposod 
partition; sec Re Wynn's Devised Estates (1873), E R. 16 Eq. 237 ; Re 
Siam lord and Warnngi'On's (Earl) Trusts (1806), 40 Sol Jo. 771. 

{(/) As to the Settled Land Acts, see note (r), p. 818, ante, and title 
Settle \ient.s 

(A) Settled Land Act, 1882 (45 & 46 Viet. c. 38), s. 56 (2); SettleJ 
Land Act, 1884 (47 & 48 Vicl. c 18), s. 6 (1). 

(i) Settled Land Act, 1884 (47 & 48 Viet. c. 18), s. 6 (2) ; but where the 
shares in the land arc settled se]»arately, the tenants for life do not consti- 
tute together the tenants for life of the wdiolc within tliis provision, and 
accordingly all their consents are necessary (Re Osborne and BrujIU's, Ltd , 
[IOO 2 J I (vh. 335) ; and see title 8ettlemt:nts. 

(/) Lunacy Act, 1890 (53 & 54 Viet, c 5), s. 120 (1) (lunatics so found) ; 
Tmiiacy Act, 1908 (8 Edw. 7, c. 47), s. 1 (lunatics not so lound) ; sec title 
Lunatics and Peiisons of Unsound Mind., Vol. XIX., p. 448 ; and see 
p. 817, ante. 

(k) Leaseholds nfay be thus partitioned even in a case where the court 

would refuse to make partition {North v. Quinan (1829), Reat. 342). 
Eor a form of apportionment of rent between part owners of leaseholds, 
compare Encyclopaedia ♦of Forms and Precedents, Vol. II, p. 12. 3’he 
iiX<icptions, under this head, of castles necessary for the defence of the 
realm imd villeins, mentioned in‘Co. Litt. 164 b, 165 c, and land held 
for services Abroad (Bracton’s Note Book, pi. Jf03)ar® of mere antiquarian 
interest. , 

(l) E.g., estates in reversion and remainder in corporeal hereditaments 
{Oakeley v. Smith (1759), 1 Eden, 261). Agreements for the partition of 
mere expectancies were enforced in Bcchley v. Newlcmd (1723), 2 P. Wms. 
182; Wethered v. Wethere^ (1828), 2 Sim. 183. As to partition of lands 
subject to leases, see title Landlord and Tenant, Vol. XVIJL, p. 590 . 
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chargofl(M). So easements, where the tenement In respect of 
which they are enjoyed is partitioned, may usually be exercised 
*by ilie separate owners (w). Advowsons also may be partitioned (o). 
^)fcher incorporeal hereditaments cannot be partitioned (p). The 
co-owners of such hereditaments may agree to exercise their rights 
in turns {q\ or in any other manner to secure equality (r) ; hut 
the only way to obtain severance of the co-ownership is for one 
owner to purchase tlie rights of the other co-owners (&'j. 

Sect. 3. — Formalities. 

1536. The formalities are the same as for an assurance on sale (/), 
and a deed is neciissary to ellectuate the jiartition in the case of land 
and hereditaments, othei than copyholds (a). In jiractice a jin*- 
liininary agrooment is usually made, providing for the method of 
making partition (/>), and for other matters of title and adjustment 
of rights between the parties (c). 


(m) Co. Lilt 104 I), Tli(^ laud is subject to separate distresses tor each 
part of t^ie rent {Tfiris v Watson (1830), 5 M. & VV. 255). For forms, see 
Kncyclopaedia ol Forms and Precedents, VoL 11. , p]). 16, 18 ; and as to 
rimteli urges geneially, sec title Kentcuiakoes ano Annuities. 

(h) Newcomen (Jo u Ison {im 7), 5 Ch. D. 133. A,, per Jkrsel, M.R , 

at p. 141 ; see title Easements and Profits a Prendre, VoJ. XL, 
]>p. 253, 274, As against the owiu^r of the seivient tenement, the usual rub^ 
»vill apjdy, tliat no gieater or more extended right can bo enjoyed than if 
the whole remained undivided ; see Meyizies v. Macdonald (1856), 2 Jiir 
(N. s.) 575, II. L. In Moiland v. (fook (1868), L II. 6 Kq 252, explained 
ill Austerb r/// v. Oldham ('otporalion (1885), 29 Ch. D. 750, 774, C.A., an 
obligation to luaintam a sea wall was imposed on the ownois of alnpioi 
sliaies of land after partition, and seeiired by a charge on tin* sliares 

(o) J?y alternate presentations (Advowsons Act, 1707 (7 Anne, c. 18)); 
see title Ecclesiastical Law, Vol. XL, p. 572. 

(p) E (/., profits (I prendre of uncertain character, fisheries etc., franchises 
of lorry, market etc., fealty, the seignories of manors and inheritances 
of honour and dignity (Co. Litt. 164 b). 

(q) Co. Litt. 165 a. 

(r) Eg., by taking equal quantities of the produce (Co. Litt. 164 b. 
165 a). This was done in He Trimmer, Crundwell v. Trimmer (1904), 91 
L. T. 26 (shares in the New River Company). 

(«) Co. Litt 164 I), 165 a 

(t) See title Salf of Land. • 

(a) Real Property Act, 1845 (8 9 V'iet. c 106), s. 3 For forms, 

see Encyclopicdia of Foiius and Preee<ients, Vol IX., pp, 410 H srq. 
As to the eflect of a conveyance by a tenant tor life unditf the Settled 
Laud Act., 1882 (45 & 46 Vict o. .‘JSp s. 20, see title Settlements. 

(b) According to the methods mentioned in p. 814, ftw/c. 

(c) For a form of such an agreement, see Eneyclopaidia of Forms and 
Precedents, Vol. IX .p 425, and the modifications ihuroof, ibid., Vol. XVI., 
p. 447, where trustees or tenants for life are concerned (see note (o), 
p. 820, ante). In making such a preliminary agreement, the considerations 
applicable to a family arrangement \fill often arise ; see title Familv 
ARrancements, Volf XIV.^pp. 539 et seq. The hahility to^ay the costs 
of completion of the assuj:anoe, as between the specific devisees and the 
general personal estate of a co-owner who dies before completion, and in 
the absence of direction by him, falls on the devisees {Ee Tann, Tann v. 
Tami, GravaU v. Tann (1) (1869), L. R. 7 Eq. 434). As to the division of 
easements on partiiiou apart from express provision, see Newcomen v. 
Voulson (1877), 5 Ch. D. 133, C. A., per Jessel, M.R., at p. 141. 


Sect. 2. 
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maybe 
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ment. 


PreliiTiinary 
agi eemcnl 
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Partition. 


Sbct. 3. 
Formalities. 

Copyholds. 

Laud in 

registration 

district. 


ytamp duties 


IiK'reiiu’tit 
value dut) . 


•Turisdiction. 


1537. In ■the case of copyholds (d) a partition, as a rule, is only 
complete ou suri*euder and admittance (^), which maj, it seems, be 
compelled as against the lord of the manor (/). 

1538. With regard to any part of the land wliich is situated in a 
district in whicli n^gistratiou under the Land Transfer Acts, 1875 
and 18117 (//), is coniinilsory on sale, the instruniont should he in the 
oflicial form if tlie land is already registered (/M ; if the land is not 
already mgisl.rred, it does not api)ear to he compulsory to bring the 
land oil to tlie register (/). 

1639. The stamp duty chargeable on the partition, where no 
coiisidoiation for eijuality of iiartition is ]iaid or where tlie con- 
sideration for (iquality does not oxctiod I'lOO in amount or value, is 
10.s.(/r), and where siicli consideration doe.s exceed that amount or 
value, is charged ntjorem on that consuha-ation as on a sale (/). 

A partition is not, liowTver, a Bale(m) wilhiii the meaning of the 
Stamp Acts (a), and accordingly increment value duty does not 
appear to be payable {(»), 


Part III.— Partition by Order of the Board 
of Agriculture and Fisheries. 

Srct. I — Jiiriniliclion «/ the ISnanl. 

1540. The Board of Agriculture and Fislieries (hereinafter called 
“the Board”), u]Km winch tlie ])owws of tlie Juclosure (lom- 
luissioiKTs for England and Wales liave devolved (p), has jiower to 


{d) Ar 1o deeds c\ociitod by a fenanl ior life, see title (^opyholus* 
VoL\Tn,p 108. 

(e) Uhlkiiei/ v. ^miih (1759), 1 r.den, 261, per C'i.arre, M.K , at p 265; 
lUtou, Tojiyludds, 2nd ed., p. 117. 

(/) See Bolton v. ircov/ (18J.')), 4 Hare, 530. 

(gf) 38 & 39«Vi(*t c. 87 ; 60 A' 61 Viet. c. 65 ; see title Real Property 
ANO Chattels Real. 

{Ji) Land I’raijRler "Rules, 1903, r. 156, and Scdied I , Form 43 ; Encyclo- 
ji.e.dia of Forms and Precedents, Vol. XI., p. 389 

(0 See Fiicyelojurdia of Forms and Pri'eedcnts, Vol. IX., p. 420. 

(A) Stamp Act, 1891 (54 & 55 \ id. c 39), Seined. 

(1) lintL, s 73 ; see ibid., Schod j as altered by the Finance (1909-io) 
Act, 1910 (10 Fdw. 7, 0 . 8), s. 73 ; title Sale ok Land, , 

(w) Hennihh v. IJenviker (1852), 1 E. & B. 64. * 

In) See, generally, title Revemjf. • 

(o) For increment value duty generally, see titles Revenue ; Sale of 
Land. 

(p) See title Commons and Rights op Common, Vol. IV., pp. 535, 536. 
As to the constitution of the Board, see titles Agricultuub:, Vol. I., p. 297 ; 
(Constitutional Law, Vol. VII., p. 104. 
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make an order of partition of any land(<?) vested in persona interested Sect. 1. 
in undivided sliares or as joint tenants, coparceners, or tenants in Jurisdic- 
. common upon their request hi writing? (r), the costs l)orne liy tion of the 
^the persons interested who apply for partition in sucli jiropor- Board, 
tions as may bo ordered (jj). Land allotted on ])nrtition is held 
for the same estates, uses, and trusts as the undivided shares 
were held (0, and is subject to the same tenurt'-s, customs and 
services (a), 

1541. J^irtiiioii by the Hoard does not determine any question of Tiilo, 
title, and any defetds of tithi in tlie undivided shares are transferred 

to the land allotted in severalty. Furtli(‘r, unless tlie a])j>Iicanls for 
partition are persons entitled in ajiply, the Hoard has no jurisdic- 
tion, and a partition made confers no title (/d. 

1542. An ord('.r may he made on the a.p]jlication of the owners of CompnlHory 
two-thirds in value of the property, or, in tlie case of a jiartiiion process, 
under an inclosure award, on the aiqdicatioii of any ]iariy interested, 
notwithstanding the o])])Osition of the other parties inltirested (r). 


1543. The Hoard naiv also contirin a jiartition a[’[r(H5d upon Init (\>nfirm!iti()ii 


not coiypleted, if the parties are in possession under such ajjjrte- 
meiit(d). 


of uTicom- 

plftod 

partition. 


Srct. 2. — rntperty which may he Vartiliov’d hy Order, 

1544. The Hoard may make orders for partition of tlio following : — Propeity. 
Messuages, lands, and corporeal tenements and hereditaments (c) ; 


{g) The Jnclosure Act, 1845 (8 & 9 Vici. c. 118), s. 90, was coiilinod to 
laud to be inclosed under the Act. The Inolosuie Act, 1848 (11 ^ 12 Viet, 
c. 99), extended the iiovvers of the liiclosure Ooninnssioners as regards 
partition to land not siilijcct to be inclosed under tbo Act, and to Ian < I 
liable to be so inclosed as to which no proceedings for uiclosure were 
pending (Inclosiire Act, 1848 (11 & 12 Viet c. 99), s. 13). The Inclosure 
Act, 1854 (17 At 18 \'iet. c. 97), extended all the provisions of the previous 
Acts as rcgar<lB partition to lainl sulijeet to be inclosed under the Acts as 
to winch proceedings for inclosure wTie pending {'ibid , s. 1), and extended 
the ineniiing of the word “ land ” to incorporeal liercditainonts(£6id.,B. 3 ; 
see p. 82G, po^/), and also extended the range of persons who could apply 
for partition undei the Acts (Inclosure Act, 1854 (17 & 18 Viet. c. 97), 
88. 4, 5 ; see p. 820, jwst). The Commons Act, 1876 (39 & 40 Viet. c. 56), 
s. 33, made the Inolosute Act, 1845 (8 & 9 Viet. c. 118), s. 105, apybcable 
.to partition orders canied out by separate orders and not included in 
an inclosure award. 

(r) Inclosure Act, 1845 (8 & 9 Viet. c. 118), 8. 90. 

(«) Ibid., 8. 91 ; and see p. 851, pofit • 

(t) Inclosure Act, 1845 (8 & 9 Viet. c. 118), s. 93. 

(«) Ibid , s. 94 * * 

{b) Jacomb v. Turner, [1802] 1 Q. B. 47, 51. In cousequonee possibly of 
these considerations and of the fact that there is no powTi to award money 
for^ equality of partition (see p. 828, post), the powers of the Board have 
been but seldom resorted to in the past, 

(c) Inclosure Act, 1849 (12 & 13 Viet. c. 83), s- 7 ; Inclo^ro Act, 1859 
(& ^23 Viet. c. 43)* 8 11 > Doe d. Knight v. ^^pencer (1848), 2 Excli. 752, 
767 (a case under the Inclosure (Consolidation) Act, 1801 (41 Geo. 3, 
c. 109) ). 

(d) Inclosure Act, 1854 (17 & 18 Viet. c. 97), s. 5. 

(e) Inclosure Act, 1845 (8 & 9 Viet. c. 118), s. 167, defining “land** 
under that Act. 
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copyholds and customary freoliolds, subject to the consent of the lord 
of the manor (/) ; cattle p;ates or other gates ; any rights of 
common, whether deiined by numbers or stints { 7 ) or otherwise*, 
rights of fishing, manorial and other rights, and all easements over 
any laud ; quit-rents, chief rents, heri )ts, tithes and rentcharges (h ) ; 
and other incorporeal hereditaments {i). 


Sect. 3 — Persons icho may Apply. 

1545. The persons interested, as defined in the following pro- 
visions, may apply (/») ; if two-thirds in value of tlieiu ap})ly, that is 
deemed to be the application of all persons interested or having any 
estate in the property (/). 

In the case of land subject to be inclosed under the Inclosure 
Acts (/>/), as to wliich proceedings for inclosnre are j^ending, any 
of the persons so interested in allotments made under the inclo- 
sure may apply, the partition being specified in the inclosiire 
award (//). 

The term “ persons interested ” means (o) : — 

(1) The persons in the actual j)Ossession or onjovniciffc of the 
property, or in tlie actual receipt of the rents and profits, without 
regard to the real amount of interest of such persons ( ;>). 

( 2 ) Where tlio laud is subject to a lease or agreement for a lease 
for life or lives or years at a rent of not less than two-thirds of the. 
edear yearly value, or for years not exceeding fourteen from the com- 
mencement of the term, or to a tenancy from year to year or at will 
or sufleraiice, the reversioner immediately expectant on the term or 

(f) Inclosure Act, 1 846 (9 & 10 Viet. c. 70), s. 9, which relates to exchanges, 
and is applied to partitions by the Inclosure Act, 1848 (11 & 12 Viet. c. 99), 
s. 14. 

{g) Inclosure Act, 1846 (9 & 10 Viet. c. 70), s. 11, which relates to 
exchanges, and is apphed to partitions by the Inclosure Act, 1848 (11 12 

Viet. c. 99), s. 14. 

(/i) Inclosure Act, 1849 (12 & 13 Viet. c. 83), s. 7. 

(i) luclosuie Act, 1854 (17 & 18 Vict. c. 97), s. 3. 

(k) Inclosure Act, 1848 (11 & 12 Vict. c. 99), s. 13, which does not 

say “ any persons interested,” as in case of applications for inclosure 
generally (Inclosure Act, 1845 (8 9 Vict. c. 118), s. 25), or for paitition of 

lands to be inclosed under the Acts (ibid., s. 90) ; see iJoe d. Kniglii v.’ 
Spencer (1848), 2 Exch. 752. As to the application of the Inclosure Act, 
1848 (11 & 13 Vict c. 99), s. 13, see note (q), p 825, ante. 

(l) Inclosure Act, 1849 (12 & 13 Vict. c. 83), s. 7 ; compare Inclosure 
Act, 1859 (22 & 23 Yiot. c. 43), s, 11 ; and see pp. 830, 831, post. 

(m) See title Commons and Kigiits of Common, Vol. IV., pp. 635 
et seq. 

(n) Inclosure Act, 1845 (8 ^ 9 Vict. c. 118), s. 90; see Inclosure Act, 
1864 (17 & 18 Vict. c. 97), s. 1. 

(o) Inclosure Act, 1845 (8 & 9 Vict. c. 118), s. 16. 

(p) 'J'he pal ties are only entitled to partitio^i of siteh lands as tlusy are 
interested in (Inclosure Act, 1848 (11 & 12 Vict. v-. 00)» s. 13), and therefore, 
although the statutory definition extends to persons so interested in the 
lands “ or any part thereof,” these words arc only applicable to partition 
with the necessary modification. The parties, therefore, must comprise the 
persons interested in the whole of the lands to be partitioned (Jacomb ?• 
Turner, [1892J 1 Q. B. 47, 53). 
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the person for the time hoin" entitled to the land subject to the 
tenancy is the person interested (r/). 

' (8) Where the land is subject to a lease or ap;rGemont for a lease 
for life or lives, or for years exceeding fourteen from the, commence- 
ment of the term, at a rout less than two-tliirds of tlu^ cloju- yearly 
value, the tenant jointly with the person in actual receipt ol the, 
rent is the person interested (r). But it is not necessary in such 
a case that any lessee should join in the application by a rover- 
sionor (6*). 

WluTo the term was originally for over a Imndrod years, and it is 
proved tliat no rent or acknowledgment has been paid or given for 
twenty yeais, or 1 hat the person entitled to the rent cannot upon 
reiisonahle impiiiy be ascertained, such tenant alone is tlie person 
interested (t). 

(4) Where any person is in possession or etijoyment or receipt of 
rents and profits under any se([uestratif)n, extent, c/rv/?/ or other 
writ of execution (i/.), or as a receiver under any order of court (/>), 
such person, and tlie person who Imt for such writ or order would 
have been in possession, enjoyim'ni or receipt of ri'uts and proiil.s, 
are jointly the persons interested (c). 

(5) ^^^lere any person intcr(‘stod is an infant, lunatic, or idiot, 
or is a married woman to whom the provisions of the !Ma,rried 
Women’s J'ropiU’ty Acts(d) do not apidy, or is under any other legal 
(bsahility or lieyond tlu^ seas, the guardian, trustee, committee of 
llie estate (c), husband (y ) or attorney respectively, or, in default 
tluo'eof, a persfin nominated for that purpose by the Board, is 
substituted for the person interested (//). 

1546. Wlutro litigation is pending concerning the title, ilieii the 
consent of both parties to the litigation is equivalent to the cousemt 


{if) Inclosuie Act, 1845 (8 & 9 Viet. c. 118), a. 16. 

(/) Ibid. 

(k) liiclosuro Act, 1859 (122 A; 22 Viet. o. 43), a. 10. The oxc'cjUjoJiR ouly 
ojicrato to prevent ceitaiii lessees tlioinselvcs ajiplyin*; tor partition, except 
with the concuiTcnce of their re vcrsioiieis. The lessc<*s m such cases cauiiot 
give notice of dissent ; see p. 830, 

(i.) IncloRure Act, 1864 (17 & 18 Viet. c. 97), s. 4. This case is the only 
one in which proof of title can be required by the Board ; in other cases 
they have no jurisdiction to iiiquho into the title (luclosuro Act* 1845 
(8 & 9 Viet. c. 118), 8. 40). 

(if) See title Execution, Vob XIV., pp. 37 et mj 

(b) The statutory expression is “ a Court ut Eipiity ” ; the instructions 
of the Board conhno this case to the High ("ourt of Justice, but there seems 
no doubt that it extends to all courts exercising the ‘equity jurisdiction, 
including county courts and j>alatme courts ; see title Receivers. 

(c) Inclosure Act, 1845 (8 A, 9 Vict. c. 118), s. 16. 

(d) See title Husdand and Wife, Vol. XVL, p. 348. In other cases 
the married woman alone applies. , 

(e) In the case of ^ lunatic not so found by inquisition it would appear 
that the application can be*inade by a guaM-cominittoe ap|fointed under 
the Lunacy Act, 1890 (58 & 54 Vict. o. 5), s. 116 (Lunacy Act, 1908 
(8 Edw. 7, c. 47), 8. 1). 

(/) It is the practice of the Board to require the consent of both husban^i 
and wife. 

(g) Inclosure Act, 1845 (8 & 9 Vict. o. U8), s. 20. 


Sect. 3. 
Persons 
who may 
Apply. 

Tenants and 
poisons in 
leoeipt o£ 
lent. 


Sequestrators 

(‘tC. 


IV-rsons under 
disability. 


Litigalcd 

title. 



628 


PilRTITION. 


Sun. 3. 
Persons 
who may 
Apply. 


Shares liehl 
uiid^r 
neparate 
talcs. 




TTncomplclcd 

partition. 


Kqualily of 
paiULioo. 
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by means oi 
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of the actual owner (fc), and if, a.ccording to the claim of any party 
to the litigation, more than one person would be or becoine 
interested in the property, the consent or (as the caso may require*; 
non- signification of dissent hy such persons as would have beeh 
sufficient to give an effective consent as persons interested if the 
claim had been established, is equivalent to the coiiruit of the 
claimant und(3r this rule (/). 

Any jierson interested in more than one undivided share, held 
under se]>}iriitB titles or for distinct interests or subject to se])araie 
rliarges or incumlirances, may ellect partition as if different persons 
Iia<l been inteiesteil tlieiein (h). 

1547. Any person interested may ajipoint an agent for tlie 
pinq^ose of obtitiuing partition by the Board (/); such agent has 
statutory power to sign, concur in, and execute any application or 
act and to signify consent or dissent, and to bind liis principal 
thereby, 

1548. Where persons are in possession of land under an agreement 
for partition not legally completed, they may apply as if they ^^cre 
the persons interested {m). 


Rot. 4 . — Kqualihj of Ptufition. 

1549. A partition cannot he authorised whore the deficiency in 
value of any land or hereditaments, for which compensation is 
re,(]uired umler a ])ro])Osed partition, exceeds, in the opinion of the 
Board, oiie-eighih of the value thereof {n). 

1550. Tlie Board is only authorised to give compensation hy 
mo ins of a perpetual reiitcharge or perpetual rentcharges of such 
amount as in the ojiinion of the Board (or the Board’s valuer in 
case of a partition under an inclosure award) is jnst(o). Such a 
rentcliarge is cliarged on the whtile or part of tlie lands for the 
excess in value of which the reiitcharge is an equivalent (p). The 
amount of any such rentcliarge and the lands to be charged are to 
be determined ))y the order of the Board or the inclosure award as 
tlie c{*6e may require (q). 


(h) Inclosure Act, 1847 (10 & 11 Yict. c. Ill), b. 1; applied by the 
I iclosure Act, 1848»(]1 & 12 Viet. c. 99), B. 14. 

(i) fncloBure Act, 1847 (10 & 11 Viet. c. Ill), s. 2, similarly applied. 

(Ic) Inclosure Act, 1852 (15 16 Viet. c. 79), a. 31. 

(l) Inclosure Act, 1845 (8 & 9 Viet. c. 118), s 21. A simple form of 

power of attorney is provided, but is not compulsory ; the power of 
attorney is free from stamp duty {ibid., s. 1 63). As to stamp duty generally, 
Bee title IUvinue. • . • 

(m) Inclosure Act, 1854 (17 & 38 Viet. c. 97)*, j&. 6. 

(n) Inclosure Act, 1857 (20 & 21 Viet. c. 31), s. 8. 

(o) Ibid., B. 7. The Board does not recommend these rentcharges, as 
they are iriconvcniont in practice, 

(p) ibid , 8. 7, 
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Such a rentcharge has priority over all charges other than tithe 
rentcharge, land tax, local rates and taxes, quit-rents or cliief rents 
incidental to tenure, and charges created or to be created under 
drainage or Improvement Acts(r), and is recoverable in the same 
manner as tithe rentcharge (.s). 

To such a rentcharge there attach the uses, trusts, conditions, 
charges and incanil)rances attached to the land for tlie doliciency in 
value of which it is compensation (t). 

Skct. 5 .- Vnuiur and Procedure {a), 

1551. An application in writing is jirst made by the persons 
interested accoinpanicd by a plai^d) and a valiuition made by a 
c()in])etent valuer. Jloth a])])lication and valuation are first 
subinitted to the Hoard in dralt before signature, in order that all 
lU’cessary alteriitions maybe made betore execution and completion. 
AVhere the lands to be partitioiuid aio in more than one parish, the 
lands of each parisli should be kept distinct. 

1552. The vahuu’ should bt3 chosen by the parties ajjplying ; be 
should be coiniietent (c) and not the agent of, or connected with, any 
of the parties Tlu' parties may each choose a sejiarate valuer, 
however, in which case a joint valuation slioiild be made by the 
valuers. The valuation should contain all necessary information 


(r) See title Land Improvement, Vol. XVIIl., pp. 275 el seq. 

(«) Tiiclosuro Act, 1857 (20 & 21 Viet. c. 31), b. 10. As to tlie recovery 
of tiilio roulchurge, see title Ecclesiastical Law, Vol. XL, no 748 
719. 

(Z) Inclosure Act, J857 (20 wV 21 Vicl.»c. 31), a. 11. 

30 

(a) The Board’s fiistructions, Eonn 13 , should be obtained by persons 

intending to ap})ly : they relale also to exchanges and divisions of inior- 
inixed lands ; tlio provisions essential to parlitioii apjiear in the text, infra, 
and pp. 830 — 832, jwst, and in the notes thereto. 

{b) Jnelosure Act, 1848 (11 Ac 12 Vict. c 99), s, 13. 

(f) As to these poisons, see p. 820, ante. For a luiin ol a])plieatiou, see 
Encyelopjedia of Forms and Pieccdents, Vol. IX., p. 432 ; forms are 
supplied by tlio Board free ol chaige. 

(d) The JSoaid requires the plan to be of a scale large enough to enable 
the boundaries and areas to be ascertained with accuracy, and to show 
details clearly ; and suggests the use of the Ordnance Survey maps, latest 
editioiis, on the 1/2500 scale in rural districts, and on the l’ 500 or 1 1056 
scale in towns, with the necessary manuscript revisions lloundaries not 
shown on the published maps should be fixed by distant-, es measured on the 
ground from the nearest convenient features showu on those mapft ; and 
all boundaries of the lands referred to in each schedule should be edged 
with an appropriate colour, red for the first schedule, green for the second 
etc. The names of the owners of the lands immediately adjoining those 
to bo partitioned should be w ritten on the plan. 

^e) The Board requires the valuer’s name and residence totbe submitted 
to them for approval befoi^^. he liegins to act ; a valuer w ith experieiioo 
of like matters is preferred, and if he has not act(‘d in a similar capacity 
on a previous partition there sliould be given the names and addresses o^f 
two gentlemen wlio are competent to testify to liis trustworthiness and 
ahihly as a valuer. As to valuers generally, see title Valuers avu 
AvriuiSRUs, 
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Partition. 


hbct. B. for tho use of the Board (/■), and a certificate to the proscribed 
Practice and effect (^r). 

Procedure. 

-- 1553 . The Board has power to direct inquiries whether tlm 

proposed partition will bo henefieial to the owners of the undivided 
^ ' shares ; and no order for partition will be made unless the Board is 
of opinion that tlie partition would bo beneficial and that its terms 
are just and reasonal)le(/?). 


Fornjai 1554. Tho draft application and valuation haviu" been approvod 

application formal si^^iiaturo tak(‘s place, tlie valuation is stamped (f), and tho 
application and valuation are sent to thii Board. 

Notice. I^otice is then f»iven (k) by advertisement for two successive 

weeks in a local newspaper circulating in the county wliore the 
lands are situated (1). 


Dissent. 1555. One month is allowed to elapse from the publication of the 

last of tho advertisements. lJurinf; the month any pe-rson entitled 
to any estate in or any charge upon any land included in such pro- 
posed partition may give notice in writing to the Jioard of his 
dissent. Where land or other subject-matter of 2 ^artition is held 
under a lease at one entire rent, the lessee has no power of giving 
notice of dissent (w/). If the a 2 )j)lication for jiartition is inaile by 
two-thirds in value of tho persons interested no notice of dissent 
can he given by any other iierson (n)» 

Tlie J3oard cannot confirm any order for partition of the land 
unless the dissent is withdrawn, or it is sbowni to tho J?oard that 
tlie estate or charge of the party dissenting has ceased (o), or is not 


(/) Compare Inclosuro Act, 1845 (8 & 9 Viet. c. 118), r. 24 (now ropealeil ), 
aa to inclosiirea. The Board requires various particulars to be stated . 
thus each separate field or hereditament should be mentioned seiiarately, 
and its annual rental value, fee simple value, and tlie mmiber of yeais’ 
puiehase giving that value, should be specified, with reasons for any 
variations in tho value per acie and the number of years’ purchase from 
those of any other portions, or from the number of years’ purchase usually 
adopted in the district. The nature of the soil and buildings, the value 
of the timber and minerals, if any, and the outgoings (tithe renteharge, 
land tax, chief rents etc.), and whether payable by owner or occupier, the 
objects of the partition, and the circumstances which render it desiriible, 
should^ll be stated, and if any lot has any special value or accommodation 
value to the estate to which it will bo attached, the particulars should be 
given ; see Encyclopasdia of Forms and Precedents, Vol. V., p. 604. 

(g) See ibid., p. 607. 

0i) Inclosure Act, 1848 (11 & 12 Viet. c. 90k »■ 13. 

(i) Otherwise thegBoard cannot proceed (Inclosuro, etc. Expenses Act, 
1868 (31 & 32 Viet. c. 89), s. 2). As to stamp duty on valuations, see title 
Valuers and Arpraisers. As to stamp duty generally, see title 
Rev E VUE. 

(Ic) luclosure Act, 1845 (8 & 9 Viet. c. 118), s. 150, applied by 
the Inclosure Act, 1848 (11 & 12 Viet. c. 99), s. 14, and amended by the 
Commons Aci 1809 (62 & 63 Viet c. 30), s. 19. • . , • 

(l) Inclosuro Act, 1845 (8 & 9 Viet. c. 118), s* 162. 

(m) luclosure Act, 1859 (22 & 23 Viet. c. 43),*s. 10. 

(v) Ibid . s. 11 ; see Inclosure Act, 1849 (12 & 13 Viet. c. 83), s. 7, and 
p. 826, ante, 

(o) luclosure Act, 1846 (8 & 9 Viet. o. 118), a. h^-O, applied by the luclosure 
Act, 1848 (13 k 12 Viet. 0. 99), s. 14. 
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more than one-third in value of the entirety of the property to be 
partitioned. 

1556. On the expiration of the month, if no notico of dissent 
Effectual to put an end to tliu proceedings has been received, the 
Board prepares a draft of the proposed order (p),and the necessary 
plans showing the lands allotted in severalty to each of tlie persons 
interested in respect of their respective undivided shares (q). 

1557. Tlie draft order and plans are sent to the parties for 
ap|:)roval, with a note of the cf)sts incurred, which must be paid 
before conlirnnition of the order. These costs include the fees (r) 
and expenses (s) of the i^oard and the stamp duty on the order (f). 
The valuer's cliarges are paid by the parties direct (a). 

Exce])t in the case of a partition comprised in an inclosure 
award (/>), there is no provision for compelling any dissentient who 
is ))ound by the pro])osed order to pay his share of costs, and the 
whole of the costs must therefore fall on the persons making the 
a])plication and on persons agreeing to share the costs with them (»•). 
In case of any difference as to the amount of costs payahh^ by 
any person, the Board may certify the amount (r/), which isrecover- 
nhie, on default in payment, by order of distress, to be made by two 
justices on the production of the certificate (c). 

1558. The draft order and plans having been returned to the 
Board ajijirovod by ilio parties, and the costs liaving been 2>aid (./’), 

(p) For a form, see Encyclopaedia of Forms and Precedents, Vol. IX., 
p. 455. 

(q) Tnclosure Act. 1848 (11 & 12 Viet. c. 99). s. 13. 

(r) liielosurc, etc. Expenses Act, 1898 (31 & 32 Viet. c. 89), s. 6 ; these 
fees are at present : — where the aggregate value of the laud or other 
property dealt with docs not exceed £100, £l ; where that value exceeds 
£100 and does not exceed £200, £2 ; for every further £100 or fraction of 
£100 not exceeding £5,000, 6s. ; and for every £100 or fraction of £100 
exceeding £5,000, 2s. 6d . ; but in no case docs the fee exceed £50. The 
fee on tlie amendment of any confirmed order is £2. 

(#i) These exiienscs include the Board’s costs of advertising, of pre- 
paration of plans to be attached to the order, and of engrossment of the 
order, besides tlio expenses of the inquirioa, if any ; see Inclosure Act, 1845 
(8 & 9 Viet. c. 118), s. 147. 

{1) The stamp duty is payable according to the Stamp Act, 1891 
(54 & 55 Vict. c. 39), s 73, and Schedule; see p. 224, ante, and titles 
Rkvenite ; Sale op Land. 

(a) The Board recoinrnenda an arrangement with the valuer as to his 
remuneration before his valuation is undertaken. 

(b) In partitions undef an inclosure award the costa arc to be borne by 
the several proprietors or persons interested in such jnanner and propor- 
tion as the valuer orders, and in case of non-payment are recoverea as 
diiected tor the recovery of penalties and forfeitures (Incloaure Act, 1845 
(8 & 9 Vict. c. 118), 8. 91), namely, before two magistrates for the county, 
the decision being enforceable by distress {ibid., s. 159). 

(c) In the case of partitions not made under an inolosure award, the 
piovi^ons of the laclosure Act, 1845 (8 dc 9 Vict. c. 118)i s. 147, that 
expenses are to be paid b^ the persons on whose application the ord(‘r 
is made, are incorporated by the Inclosure Act, 1848 (11 & 12 Vict. c. 99), 
B. 14. 

(d) Inclosure Act, 1845 (8 & 9 Vict. c. 118), s, 151. 

{e) Ibid., ss. 161, 160. 

(/) The Inclosure Act, 1848 (11 & 12 Vict. o. 99), b. 13, provides that 
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the order is then etigrossed and confirmed by the Board, and the 
plans annexed thereto. 

Tlio original order and plans are deposited with the Board,, 
and copies of the order under the seal of the Board are delivered to. 
eacli of the parties aj)j)lying, or to their authorised agents (g). 
Where it ajipcvars to the Board, from the number of the persons 
interested, or the nature of their interests, that this obligation to 
deliver (‘ 0 ])irs is inapplicalde, the Board may order copies to be 
(le])()siie(l, one >\itli tlui clerk of the peace of the county, and another 
w ith the clmrcli or chapel wardens of the parisli containing the lands 
conc(‘rned (//). In that case any jierson interestc^J may inspect and 
obtain co])i(‘S or extracts of the order, and such cojiies autlienticatod 
by tile signature of the clerk of the peace, or his deputy, are 
leceivahle in evidence (t). The Board vill, liowever, at the request 
and cost of any iiersoii on whose ajiplicatioii the order was made, 
fiiriiisli him with a, sisUed copy (,y). 

1659. No further de«‘d or :ict is necessary, exc.ept where’ the 
property is registered in a district in which registration under 
the Land Transfer Acts, 1875 and 181)7 (h ), is conijmlsory, w'hon the 
order or a sealed cojiy sliould lui ])roduce.<l at the Land liogistry 
together with Uk^ hind certificate (/). 

1560. In case of an}’ fraudulent or otlier error or omission in the 
order, the Board may make the correction by an order, either 
indorsed on the original order, or sejiai ate ami depi^si ted with the 
original oi‘der. The expenses are payalile by ilie jiai ty requesting the 
correction (//i). 

Sect. i],—Kl)ect of the Order, 

1561. The confirmation of the order is conclusive evidence that 
all the statutory directions liave been coiiijilied with, and the order 
is not to he impeached by rea,soii of mistake or informality in the 
order or any of the jiroceedings, or b\ want of statutory notices or 
consents, but the partition eflected tlKjreby is binding and con- 
clusive on all persons wdiomsoever (n). The order is not conclusive, 
liowever, when made wotliout jurisdiction ; and if the parties 

the orjer shall be framed and confirmed on the Commissioners bein^ of 
opinion that the partition would be beneficial and that its terms are just 
and reasonable. 

{g) Inclosnre Act, 1845 (8 & 9 Viot. o. 118), s. 147, applied to 
partition by the Inclosure Act, 1848 (11 & 12 Vict. c. 99), s 14. 

(h) Inclosure Act. 1852 (15 & IG Vict. c. 79), 17, applying the pro- 

visions*of the Inclosure Act, 1845 (8 & 9 Vict. c. 118), s. 146. 

(i) Inclosure Act, 1845 (8 & 9 Vict. c. 118), s. 146. Fees for inspection, 
2i?. 6d. ; copies, 3d. per folio (ihul ). 

(}) Imtlosuro Act, 1852 (16 & 16 Vict. c. 79), s. 17. 

(k) 38 39 Vict. c. 87 ; 60 Ik 61 Vict. c. 65 : see title Eeal Property 

AND Chattels Heal. ^ 

(0 Laud Transfer Rules, 1903, r. 156, incorporating the practice ’under 
ibid.f r. 155, iis to exchanges. • 

(m) Inclosure Act, 1852 (15 & 16 Vict. c. 79), s. 29. 

(n) Commons Act, 1876 (39 & 40 Vict. c. 56), s. 33, applying the pro- 
visions of the -luclosuro Act, 1845 (8 & 9 Vict. c. 118), s. 105, relating to 
inclosure awards. 
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interested have no interest at all in some of the lands comprised in 
the partition the order is to that extent invalid (o). 

-- The uses, trusts and incumbrances of each undivided share are 
attached to the land allotted in severalty in respect of such share ( p). 

Sect. 7. — Collateral Arrangement, 

1562. An exchange as w('ll as partition may be effected where the 
parties are interested in undivided shares in one property, and also 
interested in the entireties of other lands (r/). The matter rests in the 
first place in the agreement of the parties concerned : the procedure 
is then the same as already indicated (r), including the })ro visions 
as to dissent. The effect of the order is that the land allotted under 
the partition is held to the same uses, and on the same trusts, and 
subject to the same conditions, charges, and incumbrances as the 
undivided share of the party concerned, and tlie land taken in 
exchange is held similarly to the land given in exchange by the 
party concerned. 

1563. In the case of copyholds or customary freeholds, with the 
consent gf the lord of the manor, and of the parties taking the land 
on partition, the Board may declare tlie lands to lie held as of free- 
hold tenure on sucli terms and conditions as may be agreed upon, 
and as they deem just (s). 

1564. Theorder may make, in accordance with tlie application, an 
exception or reservation of all or any of the mines or minerals 
under all or any part of the land, together with rights and ('.ase- 
iiients incidental to working ; and rights of way and otiier easements, 
as the parties to the application may have agreed on, imiy also be 
granted and reserved {i), 

1565. Where any land or other subject-matter of the partition is 
held by one entire rent, the order of partition should apportion the 
rent to be paid to each of the persons lo whom any part may be 
allotted in severalty (u ) ; and, after confirmation of the order, the 
rents and services are payable accordingly. 

(o) Jacomb v. Turner, [1892] 1 Q. B. 47. As to llio effect of the order 

upon title, see p. 825, ante. * 

(p) Inclosiiro Act, 1848 (11 & 12 Viet. c. 99), s. 13 ; and, as to partitions 
in an inclosure award, Inclosure Act, 1845 (8 & 9 Viet. c. 118), sa. 90, 93. 

(</) Inclosuro Act, 1852 (15 & 16 Viet, c, 79), s. 32. 

(r) Sec pp. 829 et seq., ante. * 

(s) Inclosure Act, 1847 (10 & 11 Viet. c. Ill), s. />, which expressly 
referred to partitions under an inolosure award, and was applied t6 other 
partitioned lands by the Inolosure Act, 1848 (11 & 12 Viot. c. 99), 8. 14. 

(t) Inclosure Act, 1847 (10 & 11 Vict. c. Ill), s. 4, applied to partitions 
by the Inolosure Act, 1848 (11 & 12 Viot. o. 99), s. 14. As to mining rights, 
see title Mines, Mineuals, and Quarries, Vol. XX., pp. 620 et seq. As 
to^easements generally, see title Easements and Profits*! Prendbe. 
Vol. XI., pp. 233 et seq. • 

(u) Inol.;sure Act, 1869 (22 & 23 Viot. c. 43), 8. 10. 
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Part IV.— Partition, and Sale in Lieu of 
Partition, by Order of Court, 

Sept. 1.— Courts having Jurisdiction. 

1566. The courts having jurisdiction (r) to entertain actions for 
partition, or sale in lieu of partition, are (1) tlie Chancery Division 


(v) By the common law, in the absence of agreement between the parties 
interesteil, the only method by which partition could bo compelled was 
by the writ de pariitione famendd (Fitz. Mat. Brev. 62). The writ was, 
according to Littleton, the origin of the name “coparceners'* (Littleton’s 
Tonuios, s. 241 ; Co. Litt. 164 b), and was couhned to freehold heredita- 
ments held in coparccnaiy (Co. Litt 167 a). This remedy was extended 
hy the Statute of Partition (1539), 31 Hen. 8, c. 1, to the case of all 
joint tenants and tenants in common in their o\Nn right or in the light 
of their wives, and by the Statute of Pcartition (1540), 32 Hen. 8, 
c 32, to the case of joint tenants and tenants in common for a term of 
liie or years, and whcie one of the joint ieiiants or tenants in common 
held for lite or for years. The writ of pjatition was an extremely cumber- 
some and difficult process (see Lord Eldon. L.C., in Agar v». Fairfax, 
Agar V. Jloldttworth (1811), 17 Ves. 633, 553; 1 Fonblanque, Treatise of 
Eijuity, 5tli cd., ]). 18 ; and Allnatt, Law of Partition, pp. 48 et seq.). After 
some attempt to simplify the process by stat. (1697) 8 & 9 Will. 3, c. 31, 
the writ was abolished by the Real Property Limitation Act, 1833 (3 & 4 
Will. 4, c. 27), 8. 36. In his note to Co. Litt. 169 a, Mr. Hargrave men- 
tions two other writs of Uvory and paitition applicable to lands holden in 
capite descended to coparceners. Owing to the extreme difficulty attend- 
ing the process of partition at law, especially where tlie title was com- 
plicated and where discovery was necessary, the Court of Chancery 
assumed jurisdiction to decree partition, in proceedings instituted by bill, 
at a very early period {Norse v. Ludlow (1590), Toth. 155 ; Long v. Miller 
(1594), 'roth. 155; Mundy v. Mundy (1793), 2 Ves. 122, 124); see also 
Seldeu Society Publications, Vol. X., p. 129, where is recorded a petition, 
in 1432 — 1443, to Stafford, Chancellor of England, asking lor partition in 
a case where no remedy at law was available ; cases even earlier are men- 
tioned in (1311), Year Book, Maynard, Vol I.,p. 133 ; (1341), Y". B. 15Edw. 
3, Pascli. pi. 42 (Rolls Series, p. io3) ; and (1342), Y. B. 16 Edw. 3, Uil. pi. 44 
(Rolls Series, I , p. 132). This distinction is to bo noted between the common 
law judgment and the decree in equity, that while the former vested the 
legal estate, the latter had no such effect, but directed the parties themselves 
to execute the conveyances necessary to pass the legal estate. Although the 
Court of (ffiancerj would decree specific performance of an aCTcement to 
partition copyholds {Bolton v. Ward (1845), 4 Hare, 530), or mrect a par- 
tition of freeholds and copyholds so as to give the entire copyholds to one 
party {Dodspn v. Dodson (1795), Allnatt, Law of Partition, p. 94 ; Dillon v. 
Coppin (1833), 6 Beav. 217, n. ; Bowles y. Bump (1861), 9 W. R. 370), yet it 
had no jurisdiction prior to the Copyhold Act, 1841 (4 & 6 Vlot.c. 35), s. 85 
(see now Copyhold Act, 1894 (67 & 68 Viet. c. 46), s. 87), to direct a 
partition of copyholds or cusiomary freeholds (Jope v. Morsliead (1843), 

6 Bcav. 213). Prior to the passing of the Partition Act, 1868 (31 & 32 
Viet. c. 40), partition was a matter of right, and the court had no discre- 
tion to refuse partition or to order sale in lieu thereof ( If amer v. Baynes 
(1750), Amb. 689; Parker v, Gerard (1764), Amb# 236). This statp of 
the law produced numerous inconveniences ^d absurdities. In itwmer v. 
Morgan (1803), 8 Ves. 143, Lord Eldon, L.C., ‘decreed partition of a single 
house, and Mr. Romilly in argument cited a case of a house at Cockermouth 
which ^as partitioned by actually building a wall up the middle. This 
state ot tliS law led to the passing af the Partition Acts, 1868 (31 & < 
32 Viiit. c. 40j *ind 1876 (39 & 40 Viet. c. 17), under which the court 


Part *1V.— Partition and Sale m Ordkr oe Court. 


836 


of the High Court of Justice (a) ; (2) the Courts of Chancery of the 
Counties Palatine of Lancaster and Durham, as regards property 
■within their respective jurisdictions (b) ; (8) the county court, 
when the property to which the suit relates does not exceed in 
value £500 (c); and (4) other Courts exercising equitable jurisdic- 
tion (d). Where the plaintiff dwells or carries on business within ihe 
district of one of the meiropolitan county courts, and the defendant 
also dwells and carries on business within the district of one of such 
courts, the county court of the district in wdiich either jilaiutiff or 
defendant dwells or carries on business has jurisdiction ; in any 
other case the court having jurisdiction is that within ihe district 
of which tlie property is situate (e), 

1567. Such an action may be maintained although there are Litigated 
questions of title l)Gtween the parties; and the court may decide 

lias W'ldo powers 1o order a sale in lieu of paitition wIhto tlic luitnrc oL 
the proi)crty or the niljerest of the parties makes that more eon veiiiejit. 

See, furtJicr, title Eqlttx, Vol. XIll., p. 40. 

(o) J8y the .TiKhoature Act, 18711 (36 37 Vict. c. G6), s. 34 (3), all aetions 

for sale or partition in the High Court are assigned to the (diancery 
Division* which now has exclusive jurisdiction in such matters. 

{h) 'J’he jurisdiction in the County Palatine of Lancaster is confeiTcd 
by the Partition Act. 1868 (31 & 32 Vict. c. 40), s. 2 ; see also the (qiaiieery 
of Lancaster Act, 1890 (53 &r. 54 Vict. c. 23), s. 3. Py the Palatine <?ourt 
of Durham Act, 1880 (52 & 53 Vict. c. 47), s. 10, the term “the court ” in 
the Partition Act, 1868 (31 &; 32 Vict. c. 40), was extended so as to ineliuje 
the Court of Chancery of the County Palatine of Durham. I'or the juris- 
diction of the Palatine Court of Lancaster, see title Coukts, Vol. IX., 
p. 121 ; for that ot the Palatine Court ol Durham, see p. 125. 

The jurisdiction of the ("hancery Division is concurrent with that ol Ihcse 
courts ; Ihrlin v. Smith, [1909] 2 K. B. 112, C. A., was a partition action in 
the County Palatine ol Durliam. 

(c) Partition Act, 1868 (31 & 32 Vict. c. 40), s. 12. The junsdiction 
ill such cases of the Chancery Division and the county court is concurrent. 

^Yhen an action is brought in the High Court which might have been 
commenced in the county court, it can, by order of the judge to whom it 
is assigned, and with or without the appKcation of any party to the action, 
be transferred to the proper county court (County Courts Act, 1888 
(51 & 52 Vict. c, 43), s. 69). The masters of the Chancery Division Lave, 
however, much greater facilities for conducting the inquiries which arc 
usually necijssary in pariition actions, and more experience, than the 
registrars of county courts, and transfers from the High Couit the 
county court are not common, and some special reason must be shown 
before the court will order a transfer (Picard v. Bine (1868), 18 L. T. 705 ; 

Sykes v. Firth (1877), 46 L. J. (cii.) 627). Since the junsdiction is con- 
current, the fact that the plaintiff elects to proceed in the liigh Court is 
no ground for depriving him of the usual costs (Brown v. Bye (1874), 

L. R. 17 Eq. 343 ; ScoUo v. Heritage (1866), L. R. 3 E§. 212 ; Grand/in v. 

Baines, [1873] W. N. 12). Stmons v. McAdam (1868), L. R. 6 Eq. 324, is 
difficult to reconcile with the reasoning of Jessel, M.R., in Brown v. Bye, 
supra. The County Courts Act, 1888 (61 & 52 Vict. c. 43), s. 116, does 
not apply to an action for partition which is not an action founded on 
contract, or on tort, j^ithin the meaning of that provision. For a fuller 
discussion of this subject, se<Mtitle County Courts, Vol. VIII., pp. 686, 675. 

(d) As to the Mayor’s Court of London, see title Mayor’s Court, 

London, Vol. XX., p. 286. 

(e) This is the result of the County Courts Act, 1888 (51 & 62 Vict. c. 43), 
sS. 76 (2), 84, as interpreted in E, v. Bloomshwry County Oowrt^udqe (1890), 

24 Q. B. D. 309 ; and see title County Courts, Vol.'VIII., p. 452. 
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su(ih qaeBtioQd ia the same action (/). Other relief besides parti- 
tion may therefore be claimed ($t), including the determination of 
such questions (A). 

Sect. 2. — Property which may he Dealt With. 

Property, 1568, All lands, tenements, and hereditaments of whatever kind, 
whether corporeal or incorporeal, may be partitioned by the court, 
except those which are in their nature incapable of physical division, 
* and even as regards these latter the court can in many cases effect 

the same result, either by giving the enjoyment of the indivisible 
hereditament to the parties interested alternately, or by giving the 
indivisible horeditainent to one party and its equivalent in kind or 
money to the others (/). 

Freeholds, Accordingly, freeholds and lands of copyhold or customary tenure 

and^lcMe^* are partitionable (k). Leaseholds are partitioua])lo, but where 

holda. 

(/) Judicature Act, 1873 (36 & 37 Viet. c. CO), s. 24 (7) ; Waite v. 
Bingley (1882), 21 Ch. D, 674 (question of title); Mayfair Property Go, 
V. Johnstony [1894] 1 Cli. 608 (action for daman^es for trespass). The 
Court of Chancery Act, 1852 (15 & 16 Viot c. 80), s. 62 ; the Chancery 
Amendment Act, 1858 (21 & 22 Viet. c. 27), and the Chancery Efcgulation 
Act, 1862 (25 & 26 Viet c. 42), s. 1, contained similar enactments, 
but were ineffectual ; see Bolton v. Bolton (1868), L. K. 7 Eq. 298, n , C. A. ; 
Slade Y. Barlow (1869), L. R. 7 Eq. 296 ; Giffard v. Williams (1870), 5 Ch. 
App. 646 ; Burt v. Ilellyar (1872), L. R 14 Eq. 160. The court does not, 
however, entertain an incidental probate matter although it has juris- 
diction to do so (Pinney v. Hunt (1877), 6 Ch. D. 98). 

{^) As to the joinder of causes of action, see title Practice and Pro- 
cedure. A claim by the owner of a share against his own mortgagee for 
redemption cannot be joined with a claim for partition against another 
defendant (Sinclair v. JameSy [1894J 3 Ch. 554, 557). In Davenport v. 
King (1883), 49 L. T. 92, the piior mortgagees, who were defendants, 
consented ; and see Watkins v. Wtlharnsy Uarerd v. Davis (1851), 21 L. ,1. 
(ch.) 601. In Davies v. Davies (1860), 6 Jur. (n. s.) 1320, a mortgagee of 
the entirety, who was also entitled to a share of the property, obtained a 
decree for foreclosure, and, in the event of redemption, lor paitilion. 

(k) See Gledhill v. Hunter (1880), 14 Ch. D. 492, which shows that even 
possession may be chiimed. For a precedent of particulars in a county 
court, see County Court Forms, 1903, No. 324. In Moore v. Kemp- 
ston (1870), 18 W. R. 803, the claim for partition was subsidiary, and 
under the old rule that questions of title could not be entertained in a 
parthjon action '(see the cases referred to in note ( /), supra), the action was 
dismissed : the decision would now be otherwise. 

(i) Sir Edward Coke (Co. Litt. 164 b, 165 a) gives a number of instances 
of hereditaments which in their nature are indivisible (see note (p),p. 823, 
ante), and tkates how they are partitionable. In no case, however, is a 
severance of the ownership effected. Many of the cases given are now of 
antiquarian rather than practical interest, and in view of the power of 
the court to order a sale in Uou of partition, under the Partition Act, 1868 
(31 & 32 Viet. c. 40), it would not nowadays be necessary to resort to 
some of the shifts to which recourse was had when partition was a matter 
of ri^ht irrespective of the inconvQinience and impracticability of reasonable 
division. ^ 

(k) Copyholds were at an early date held not to within the Statiltes 
of Partition ( (1639) 31 Hen. 8, o. 1 ; (1640) 32 Hen. 8, c. 32), the 
reason alleged being that partition would interfere with the rights of the 
lord in his absence by dividing his tenements, altering the accustomed 
rents and sevvicea, and forcing upon him a different tenant (Jope v. 
Morskead (1843), 6 Beav. 213 ; Co. Litt. 187 a, note 2 ; Scott v. Fawoet 
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partition would involve waste or breach of covenant, or render any 
of the co-owners liable to ejectment at tlie suit of the lessor, the 
^pourt can, if requested to do so, order a sale in lion of partition (/). 

Advowsoiis are partitioned by decreeing presentation by turns. 
In the case of coparceners the elder has the prior right of presenta- 
tion (7/t). In the case of tenants in common or joint tenants the 
order of presentation, in the absence of agreement, is determined l)y 
lot(«)> unless tlie predecessor in tille of one of the parties had the 


Skct. 2. 
Property 
which may 
be Dealt 
With. 

A'lvowsoiis. 


(1757), IDick. 290 ; Billonv. Coppni (1833), 6 Heav. 217 : note to Jope v. 
Morshcad (1843), 0 hcav. 213; Co. Litt. 187 a; Ilorneastle v. Oharlesworih 
(1840), 11 Sim. 315). The ri^ht to decreo partition of lands of copy- 
hold or customary tenure was conferred on e.ourts ot equity by the 
Copyhold Act, 1841 (4 As 5 Viet c. 35), ft. 8.5, which was repealed by the 
Copyhold Act, lSi^4 (57 &r 58 Viet. c. 46), a consolidating statute which 
enacts (ibid., s. 87) that in an action for the partition of lands of copyhold 
or customary tenure the like order maybe made as with losiioct to land of 
treehold tenure; sec note (?>), p, 834, ante. In Baker v. Jhiuivl (1815), 6 
Taunt. 193, and IVilhanift y. irif/iaw/? (1862), 19 \V. 11. 609, deereeswere 
made for partition of lands of gavelkind tenure, and in OKhoni v. Otfhoni 
(1868), L. R. 6 Eq. 338, an order for sale ot lauds of that tcmurc was 
made; and see Robinson, Gavelkind, 5tli ed., p. 113. 

(1) Lca*seholds w(‘re made jhartitionable by slat. (1540) 32 Hen. 8, c. 32; 
but the statute provided that no partition therenmier should projudico 
any person other than the jiarties to the partition. Under this Act the 
court has freipiently ordered partition of leaseholds in the absence of tho 
reversioner (Baring v. (1813), 1 Vos. & B. 551 ; Heaton v. Dearden 
(1852), 16 Boav. 147 ; Arnes v. Oomyns (1867), 16 W. R 74). In all these 
cases the property was held under one demise, but there is nothing in the 
reports to show that the landlord’s lights would bo adversely atfoct.ed. 
In Notth y, Gninan (1829), Beat. 342, Hart, JjC, refused to decree 
paititiou of a house held for a term on the ground that paiti tin n would 
involve waste and breach of covenant, and could be restrained by 
injunction at the suit of the landlord. Since the Partition Act, 1868 
(31 & 32 Viet, c 40), the court would no doubt order a sale in lieu oi a 
paitilion ; it is a plausible aigiiment, however, that inasmuch as the 
Partition Act, 1868 (31 & 32 Viet. c. 40), only enables tho court to 
order a sale in cases where previously it could have ordeiod a partition, 
there is no jurisdiction to order a sale where a landlord’s ligJits would bo 
affected by a partition ; see also Bowe v. Gray (1876), 6 Ch. D 263. 
Further, the Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 31 (3), winch 
assigns to the Chaucory Division all actums for partition or sale of real 
estate, does not in terms include chattels real, though the corresponding 
Judicature Act (Ireland), 1877 (40 & 41 Viet. c. 57), s. 36 (5), mmitions 
chattels real. As pointed out in note (r), p. 834, aniey the Co*urt of 
Chancery has exercised junsdiction in partition, at least since 1590. It 
exorcised e.vclusive jurisdiction since the abolition of tlie eomiuoii law 
writ of partition by the Real Property Limitation Act, 1833 (6 & 4 Will 4, 
c. 27), s. 36, and among other matters assigned to the Chancery Division 
by the Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 3-f (2), are “ all^ausea 
or matters under any Act of Parliament by which exclusive jurisdiction in 
respect of such causes or matters has been given to the Court of Chancery.” 
Actions for partition or sale of leasehold property have, in fact, been 
entertained by the C-hancery Division evpr since the passing of the Judica- 
ture Act, 1873 (36 & 37 Viet. c. 66) (Mowe v. Gray, supra), * 

Ifin) € Roll Abr., p?346; £}o. Litt. 100 b, 186 b; Harris find Hales v. 
Nichols (1683), Cro. Eliz.»19; though the elder has no prior right of 
selection in the case of partition by commissioners (Canning v. Canning 
(1864), 2 Drew, 434, 437) ; and see title Ecclesiastical Law, Vol. XI., 
p. 572. 

. (n) Seymour v, Bennet (1742), 2 Atk. 482, per Lord Hardwicke, L.C., at 
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last presentation, in which case the other M ill present on the first 
occasion after the partition on which the living becomes vacant (o). 

Manors may be partitioned hy the court (p), and in such case oacli ^ 
person to whom a share of the manor is allotted is entitled to hold 
a separate court in respect of that share ( 7 ). As regards tlie 
incidents of the manor which are indivisible, the profits of the whole 
will be divided, or alternate enjoyment decreed, or compensation 
given for the allotment of the entirety to one of the parties (r). 

Tithes (^) and rentchargos (0 can lioth lie ])artitioned by the 
court. In tlio case of reutcliarges each separate owner, after the 
jiartition, has a separate remedy for enforcing the rentcharge. The 
same is true of an ordinary rent severed from the reversion (?/.). 

A w'all separating the gardens of two adjoining houses has been 
partitioned vertically (a). 

1569. The property to bo partitioned must be within the juris- 
diction of the court. The Chancery Division lias no jurisdiction to 
order partition of immovahlc property outside the jurisdiction (h). 

p. 483 ; in this case Lord llardwickc ordered persons, Avho were entitled to 
till up an othce but (iould not ao^ree as to the person to be appointed, to 
draw lots to decide wlio sboiild have the first appointment; ’’see also 
Johnstone v, Baber (J85G), 6 Do G. M. & G. 439; Salishurti {Bishop) 
V. rhihps (1700), ] Ld. Raym. 535 • 

( 0 ) Bodieoate v t^teers (1737), 1 Dick. 69; Matthews Bath and Wells 
(Bishop) (1785), 2 Dick. 652 In Young y. (1870), L. 11 . 13 Eq. 175, n., 

a sale of an advowson was ordered in a partition action. By the Advow- 
sons Act, J708 (7 Anno, c. 18), whore pariition to present by turns is made, 
each co-owner is to be deemed severally seised of his jiroportionato part 
of the advowson; see title KooLE-siASTioAr. Law, Vol XL, p. 572. 

(p) Hanhiryv. Hussey (1851), 14 Beav 152, following t^parrow v. Fiend 
(1761), I Dick. 348, and Ley v. Vox (1772), quoted in 14 Beav. 156, n., 
where the decree is given. Manors are. expressly mentioned in stat. (1539) 
31 Hen. 8, c 1. 

(q) Cattley v. Arnold ( 1 858), 4 K. & J 595, per Page Wood, V.-G, at p. 600, 
quoting 16 Vin, Abr. 224 (2nd ed.), the case of the Coitnlif Palaiineoj irc.r- 
ford (1611), Dav. Jr. (ed. 1762) 159, 167, and Anon (1534), Y. B. 26 Hen. 8, 
Trill. Oa. 15. Jn the case of partition hy act of the jiarties without the aid 
of the court there are numerous decisions to this effect (Harris and 
Haies V. Nichols (1583), Cro. Eliz. 19 ; Morris v. iSmith and Fagct (1585), 
ijro. Eliz. 38; Melwich v. Luther (1588), Cro. Eliz. 102; Finch's (Sir 
Moyle) Case (1606), 6 Co. Rep. 63 a). In Heath v. Heave, (1905] 2 Ch 86, 
there Ijad apparently been a partition between the freehold and copyhold 
parts of the manor. 

(r) Moor and BrownY. Onslow (}(10(i),CTO. Ylh 769. In Agar y. Fairfax, 
Agar v. Eoldsworth ( 181 1 ), 17 Ves. 533, an order was made for partition of an 
uninclosed ncpoor, formerly jiart ol a manor, over which rights of common 
existed. 

(«) Baxter v. Knbllys (1750), 1 Ves. Sen. 494, where Lord Hakdwickb, 
L.C., said that the (Dourt of Chancery could partition many things that 
could not be partitioned at law. 

(t) Rivis V. Watson (1839), 5 M. & W. 266, quoting Colhorne v. Wright 
(1679), 2 liov. 239 ; these were both cases of partition by act of the party. 

( 1 *) Ards Y. Waikin (1699), Cro. Eliz. 637, 661. 

(ft) Mayfa^ Property Co, v. Johnston, [189^ 1 Ch.*608. 

(b) Cartwright v. PethM (1676), 2 Cas. in Ch. 214, more fully reported 
sub nom, Carteret v. Petty, 2 Swan. 323, n. Where there is some contract 
or equity between the parties the court may enforce the contract or equity, 
as in Pewn v. Baltimore (Lord) (1750), 1 Ves, Sen. 444, and the notes thereto, 

1 White &. Tud. L. C., 8th ed., 800, 8H ; and see title Equitj, Vol XIIL, 
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Sect. 3. — Pcrsong who man Obtain Partition or Sale. 

1670. An action for partition, or sale in lien of partition, may 
•be maintained by coparfionGrs(c), tenants in common, and joint 
tenants (cl). Any co-owner may be a lessee for lives or for years (c\ 
tenant in tiiil(/), tenant for life (//), tenant for life determinable on 
marriage (A), teiiant by the curtesy (i), tenant in foe suliject to an 
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р. 75. In 2 Soton, Jiulgnicnta and Orders, 6ih ed., p. 1885, i« given an 
order made in Oallowaif v. Maclcerseif (1801), for partition by commission 
of land in Jamaica : tlio land was devised by will, and the order may have 
been made in coiisequcnoe ot some equity or trust between the parties, 
otherwise it is not easy to see under what jurisrliciion it was made. In 
Tullochy. Tlartlcif (1841), 1 Y. & 0. Ch. ("as 114, where a,t the suit of 
legatees and annuitants court made a decree to 8(‘ttle boundaries in 
Jamaica, the order may have Ixm'u made lor tlie '[uirpose ot administra- 
tion. See also ritle (."onklict of IjVws, Vol VL, p. 100 

(fl) By tlie common law, coparceners alone had the right to compel 
partition (Co. Litt. 1 07 a). The old common law writ, de jxirlitione 
farimdd (see note (v), p. 8.‘i4, ante), was only applicable to the case of 
coparceners. The persons at tli(i present day entitled to bi ing the action 
must bff among those holding tlie property, in tlie words of this old writ, 
""insimnl et pro indiriso : see Taylor v. Sayer (1600), Oro Eliz. 742 ; 
Moor and Ihown v. Onslow (1600), Cro. Eliz. 759 ; Co. Litt. 167 a. ITius 
it has been held in Ontario that the executor of a will is not entitled to 
partition the land of his testator among the devisees [Keefer v. McKay 
(1881), 29 Grant, 102; and compare Lowe v. Franks (1828), 1 Mol. 137 
(where the defendant was trustee for plaintiffs; tlie decree for partition 
was made, however, by consfuit) ). A itarty may claim as co-owner by 
possessory title [Ward v. Ward (1870), 21 L. T. 699). 

(d) Stat. (1539) 31 lion. 8, e, 1. 

(e) Stat. (1540) 32 Hen. 8, c 32. Accordingly, in Barniq v. Kash 
(1813), 1 Ves. & B. 551, a l<‘ssee for a term ot 500 years m one undivided 
tenth part of the property obl.amcd a decree for iiartition without joining 
his reversioners, and m IJeaton v. Dearden (1852), 16 Beav. 147, a person 
entitled to the benelit of an agreement for a lease of minerals from the 
ownt^r of an undivided moiety, obtained a decree for specilio performance 
and partition in tJie same action. In Vyne v, Matthew (1669), 3 E,<’p. Ch. 
17 [29 1, and Mason v. Keays (1808), 78 L. T. 33, the sole defendant was the 
lessee of an undivided share. See also Cornish v. Gest (17881, 2 Cox, Eq. 
Cas. 27. 

(f) Burton v. Jciix (undated), and JKoxev.Jio^c (undated), cited in Thomas 
V. Gyles (1691), 2 Vern. 232 (whore it w'as said the decree bound the issue) ; 
Brook (Lord) v. Uertford (Lord) (1729), 2 P. Wms. 518 (where the plaintiff 
was an infant, and the execution of the necessary conveyances was delayed 
until ho came of age ; see now, however. Trustee Act, 1893 (56 & 57 Vict. 

с. 53), s. 31 ; and p. 853, post) ; Tuckfield v. Buller (1753J, Amb. 197 ; 
A.-O. V. Hamilton (1816), IMadd 214; Be Sherard, Lowther y. (7m^ 6(1863), 
1 Do G. J. & Sm. 421, C. A. : Ee Fares, LilUngston v. Ftires (1879), 12 Ch. 1> 
332, C. A. In Wills v. Slade (1801), 6 Ves. 498, there was a possibility of 
other tenants in tail coming into existence, but this was not considered an 
objection to the decree. 

(g) GaskeU v. Gaskell (1836), 6 Sim. 643 (where a tenant for life, with 
remainder to his first and other sonia successively in tail, successfully 
nsainttfiined an action for partition though no issue were lin existence • 
the agreement for partition ucing referred to the master to inquire whether 
it was for the benefit of tne future issue, if any) ; Wills v. Slade, supra ; 
Williams v. Williams (1899), 81 L. T. 163. 

(h) Hobson v. Sheru^ood (1841), 4 Beav. 184. 

(t) Co. Litt. 175 b ; Stanley v. Wrigley (1855), 3 Sip. & (?, 18 ; Gibbs y, 
ffaydon (1882), 47 L- T. 184. 
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executory gift over(fc), or any person claiming unaer tnem by 
assignment or otherwise (/). 

1571. The rights of a mortgagee (m) or other incumbrancer (?/) o\ 
tlie entirety cannot without his consent he airectc3(l in ihe action, 
and he is not a necessary party tliereto. An owner of an undivided 
share, subject to a mortgage, cannot maintain the action without 
the concurrence of his mortgagee or on the terms of pay ng off tlie 
mortgage (e), A mortgagee of a share can sue ^YitUout tlie con- 
eorrciico of liis mortgagor (p). 

1572. A person of unsound mind not so found by inquisition or 
an infant may sue by his next friend (r/b In the cas^‘ of a p(5rson of 
unsound mind so found tljo action sliould 1)6 brought hy the com- 
niittee, and tlic sanction of the Judge in Lunacy should bo obtained 
before it is commence 1 (r). 

Partition may l)e ordered though a dofondro t is a lunatic not so 
found or an infant («L 

1573. The action cannot be maint lined by a reversioner alone. 
The plaintilT must have an estate in possession (/), but it is no 
ohjectioTi to the jiction that the ])!aiiitiff or defoiuhint is CJ^titled to 
exclusive possession or reccopt of the n^nts and profits of the entirety 

(Ic) (hrrnwood v. Peiaf (18.>0), UO Jb\iv. r>7J ; Iftirnf v. lltirry (1870), 
L. H. 10 Kq. 34G ; aroma v. Vnwerl (187:1), 20 L. T. 12i). 

{D ISIo)}/ V. Jolnn'ori (1837), 2 Y. & C. (lx.) 580 (as^jigiioo) ; Davenport 
V. /u «7 (188:1), 40 L. T. 92 (mortgagers), ladl v. Erdna (1801), 0 W. R. 
801 (morlgagee) ; Williams y. Williams (1802), 10 W. R. COO (assignee). 
An agreement to assmn or derniso confers a snirieicnt interest (Heaton 
V. Dearden (1852), 10 i*eav 147 ; Davies v. Davies (1860), 6 «lur. (N. s.) 
1320). 

(w) Siran v. (1S20), 8 Piice, 518; Waite v. Dinqleij (1882), 21 

Ch. i). 071 , KSindair v. [J804| .3 Ch 551. 

(a) E (i , annuitant (Hixon v. Eastwood (1808), 17 L. T. 4S0 ; Poole v. 
Poole, (1885] W. N. 15) ; or lessee ((flkileij v. Vince/ni (1818), 2 Mol. 330). 

(e) The reason given is tliat it alters tlie nature ot liis sccuiity from an 
undivided to a divided sliare (Smeliir v. James, supra, per North, J,, 
at p, 556) ; and that the only action which can be brought by a mortgagor 
against his mortgagee is one for redemption (Waitems v. Williams (1851), 
3 Mac. Ct. 622 ; Qihhs v. Jlaydon (1882), 47 L. T. 184 ; Oalleij v. Oatley 
(1898), 19 Now kSouUi Wales iia\\ Reports (Equity), 129). 

(p) Bohinson v. Aston (1845), 9 .Tiir. 224; Diwies v. Dames (1800), 6 
Jnr, (ir. S.) 1320. In Fall v. Elkins, supra, and Davevpoit v. King, supra, 
the mortgagors were parties. 

(q) WaU V. Leaeh (1878), 20 W. R. 475; PoHcr v. Porter (1888), 37 
Ch. I>. 420, Q. A., distinguishing TJalfJndc v. Bohinson {\S1 4:), 9 Oh. App. 373, 
where ,1 vr.ins, L. J , at p. 375, intimated that it was irregular that a bill 
should be filed by*a next friend, on behalf of a person of unsound mind 
not found, for dealing with his re.al estate; see title Lunatics anu 
Tfusajns of Unsound Mind, Vol. NIX., p. 403. The same principles 
apj>lv to autions brought by infants for partition or sale which are main- 
iTinahle by their next friends (Brook (Lord) v. Hertford (Lord) (1729), 2 
P. Wms. 51 S; Hollingworih v. Sidebottom (1837), 8 Sim. 020); and see 
ritle Infamy and OriiLDUEN. Vol. XVII., p. 1.33. As to married wom^u, 
nee Broad v. ^\slham, [1909] \V, N. 230; Bdl^rett v. Waits, [1909]*W. N. 
237; p. 815, ante. 

(r) Be NolL'if (183.0), 3 Jur 719. 

(«) Martyn v. Perryman (U}ij2), 1 Rep. Oh. 125; Bohinson v. Ast07i, 
iupra. * 

(t) Evans r. Prgshaw (1869), h. B. 8 Eq. 469 ; (I 87 O), 6 Ch. App. 340, 
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under a lease or oilier instrun)ent, or that any tliird person is entitled 
to such rights under a lease, provided such rights are i>reserved (a). 

V 

. 1674. The court has no jurisdiction where there are subsisting 
trusts ior management vested in trustees (6), or a subsisting trust for 
sale (r), though a mere power of sale would not prevent the court 
ordering a partition or sale in lieu of partition (ri). 

Trustees may sue and be sued without joining their cestuis que 
tniHtenty whom they taiilicieiilly represent for all purposes of the 
action (^). 

1675. The owner of the legal estate, excoj)t a mortgngeo of tlie 
entirety, or where such owner is a bare trustee for a party to the 
action entitled to (^all lor a conveyance of the legal estate, is a 
necessary party to the action {J ). 


(a) h\g., Avlicio liie doiWiflnnt co-ovvner is a losseo oi the entirety or (»f 

the shares other than Ins owii {Wtlkiiuon v. Jobenm (IS73), L R. 16 hh)- 
14 ; see Jlvfjheff v. I^Arcg (1873), 8 1. R. Eq. 71, wlieio the defendaiiL 
was not restrained liom bniigii)'^ an action ol Inspass against his land- 
lord, the otln'r eo-owncr), or \>hore the plaintiU co-own(‘r is tenant l(*r 
life of the other share under a set tlement of which tho detijiulant is tlie 
trustee (Jltae v. liiddlcr (11)00), 19 New Zealand Law Reports, 281). Itlias 
been licid in the United h^lates and in Australia and Canada that the 
existence of a lease of th<‘ (uitiroty (vest(‘d in a stranger) is no dotenoe 
to an action lor ])urt it ion Ixdw een co-owners of the reversion expectant 
on the lease {llimi v. (1830), 5 New Hampshire. 216 ; Woodworifi v. 

Camyhdl (1835), 5 Paigc, 518 ; Wdlnrdw Willard (1892), 145 United States, 
lid; Jiobinfion v. Jiobw^on (1902) 2 New Soutli Wales State Reports (E(iuity ), 
197; FiUpfdricI: v. Wilnoti (1866), 12 Uraiil, 440; and m Englaind it is 
generJiUy so assumed ; see i/Ilciky v. V int ent (1818), 2 Mol. 330 , (iraliam v. 
idinion {Lord) (1899), 81 L. T 717 ; (^). Litt. 46 a, 167 a). In With inaon y. 
Jobei ns, supra, the fact, that the «U*leiidaii t w as entitled to exclusive possession 
was held not a good reason against an order for sale (seep 842, post). As to 
the <'xtent to wdiich a partition without tho concurrence of such a lessee is 
binding on him, see title L\>( 1 )L 0 UU ani> Tenat^t, Vol. XVll [.. p. 596. If 
the lease only aO'eois certain sharers, it wuU be necessary to make the lessee 
a party by serving him wdth notice of the judgment or otherwise ; see 
Cornish v. Ccsl (1/88), 2 Cox, Eq, ('as. 27 ; liobefi; v L'ljre (1H38), 2 Jo. 
Ex. Ir. 803 ; Whaley v. Ihiw^on (1805), 2 Sch. & Lef. 367, 372. In case of 
a lease alTcctmg certain shaios only, if tho lessee is not a part a partition 
botweou the roversion(;rs on his lease and the other co-otvners is not 
binding on the lessee; see 2foiuo v. Toronto Hail Co. (1904), 9 (Ontario 
Law lleports, 299, C. A., wliere the court made a new jiartitio^. As 
to leases by co- owners generally, see title Lanplokd and Tenant, 
Vol. XVIIL, pp. 313, 344, 452, 472, 473. 

(b) Taylor v. Cramje (1879), 13 Oh. D. 223 ; atfirmod (1880), 15 Ch. 1). 
165, C. A. ; Be A orris, [1883] W. N. 65, 0. A. ; see Lon e v. Franks (1828), 
1 Mol. 137. 

(c) Swaine v. Denby (1880), 14 (?h. D. 326 ; ILygs v. Peacock (1882), 20 
(^.h. D. 200 ; affirmed, 22 Cli. D. 284, 0. A. In Cass v. Wood (1874), 30 
L. T. 670, the trust lor sale was at the death or 6(*,cond marriage of the 
widow, who was still alive, and had not iiianied again; and see Be 
Dennis, Downey v. Dennis (1887), 14 tlntario Reports, 267 (trust for sale 

request where tlm request had been made). 

(dyboyd V. Allen (1883), *24 Ch. D. 622 ; see Galley v. Oailey (llS98), 19 
New South Wales Law Reports (Equity), 122. 

(e) R. S. C., Ord. 16, r. 8 ; Since v. Gage (1878), 8 Ch. D. 451 ; Simpson 
V. Benn/y (1878), 10 Ch. D. 28 ; County Court Rules, Ord, 3, it. 6, 33 ; 
Chancery of Lancaster Rules, 1884, Ord. 16 , rr. 8, 47 ; Ikw v. liiMltr, 
swpra. 

(/) At common law the decree vested the legal state without any 
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1576. Any person entitled under the above ruh^s to maintain 
an action for partition may maintain such an action against any 
one or more of the other persons interested without serving the * 
other or others of those persons, and no objection can he taken' 
on the ground of want of parties, but all persons interested in the 
property must, unless service is in special circumstances dis- 
pensed wuth, be ])arties to the action or served with notice of the 
judgniriit (,//). 

1577 . No action for partition, or sale in lieu of ])artition, can 
lie entertained where the property is liable to be dividtjcl into an 
unascertained number of shares (h). 1 Vovidod tlie number of shares 
are capable of being ascertained, the difficulty of ascertaining 
t}iem(?), or tlie fact tliat unascertained persons may become inte- 
rested in a share (A-), are not objections to partition, or sale in lieu 
of partition. 

Sect. 4. — Jurisdiction to Order Sale. 

1578 . In any action in which the court has jurisdiction to order 
partition, if the party or parties individually or colloi'tivoly interested 
to the extent of a moiety or upwards in the jiroperty to W'hich the 
action relates request a sale, a sale and distribution of the proceeds 
must be ordoied in lieu of jiartition, unless the court sees good 
reason to the contrary(/). 

'I’he burden of showing such good reason rests on those opposing 
a sale (///), Such burden will he discharged by showing that groat 
hardsliip will he inflicted on one of the parties, especially when the 

conveyance, while in equity the decree directed the necessary conveyanco 
to be executed At common law, therefore, it was necessary to liave the 
legal estate before tl»e court, and in ecpiity tlie necessary conveyances 
could not be ordered in the absence of the parties able to convey the legal 
estate or to compel a conveyance thereof (Cm tw right v. Fvltney (1742), 

2 Atk. 280 ; Anon. (1742), per Lord Haudwicke, L.C., referred to in 
note to lUdckhnm v. Jenson (1818), 3 Swan. 132, 139; Miller v, War- 
mington (1820), 1 ,Tac. & W. 484, per Plumek, M R , at p. 493 ; Taylor v 
Grange (1879), 13 Ch. I). 223, per Fry, J., at p. 227 ; affirmed (1886), L'l 
(ffi. D. 165. C. A.). 

ig) Partition Act, 1868 (31 A 32 Viet c 40), s, 9 ; Partition Act, 1876 
(39 & ^0 Viet, c 17), s 3. Dodds v Gronow (1869), 20 L. T. 104; Peters 
V. Bacon (1869), L. K. 8 Eq. 125 ; Hurry v. Hurry (1870), L. R. 10 Eq. 346 ; 
and Tenll v. Watts (1871), L. R. 11 Eq. 213, were all before the Partition 
Act, 1876 (39 & 40 Viet. c. 17), which enabled service to be dispensed with. 
Phe practice tTnder these provisions is dealt with at p 852, post. 

(h) Miles v. Jarvis ^No. 2) (1883). 60 L. T. 48 (where future born children of 
a llvin^f person were entitled to sliaro equally with those born in the life- 
time of tenant for life). 

(i) Aqarv. Fairfax, Agary. IToldsworth (IHll), 17 Ves. 533 (whore the 
interests of the parties in the land to be partitioned had to bo ascertained 
by reference to their interests in, other property, and the shares were 
unascertained ^and difficult of ascertainment). 

(k) Wills V, Slade (1801), 6 Ves. 498 (see no4e(/), p. 839, ante). 'So ‘a 
tenant for life with remainder to his sons in taik can commence an action 
for partition and the judgment will bind his issue in tail when born 
(Gashellv. Qashell nsHQ), 6 Sim. 843; see also Basnetty. Moxon (IS7 5), 

L. B. 20 Eq. 182). 

(l) Partition Act, 1868 (31 & 32 Viet. c. 40), s. 4 . 

. (w) Xyav. Iyj»(lg68bL. B. 7Eq. 126. 
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court considers that the party requesting r sale is actuated by vin* Sbct. 4, 
dictive motives (w) ; or that the property is unsaleable by reason of Jurisdiction 
a right of entry, but can be partitioned (a) ; or is temporarily much to Order 
^depreciated in value; or is such a mere dependence on another Sale , 
property as to be almost valueless except in connection with that 
property (/>). But good reason to the contrary is not shown by 
proving the mere dissent of the other persons interested (c) ; or 
that the oivner of a moiety occupies the entirety for commercial 
purposes ((Z), or even as a mansion-house (c) ; or that it is an old 
family property (/’). 

1579. In any action in which tlie court has jurisdiction to order Reque^st by 
partition, if any party, whai-over be the amount of his interest, any owner 
requests a sale (g), a sale and distribution of the proceeds may be * 

ordered in the discretion of the court (fe), notwithstanding the beneficial, 
dissent or disability of any other party, if it appears to the court 
that it will he more b<ineiicial for the ]).irties interested 

(1) by reason of the nature of the property to which the action 
relates; or 

(2) reason of the number of the parties interested or pre- 
sumptively interested therein ; or 

(3) by reason of the absence or disability of some of the parties; 
or 

(4) by reason of any other circumstances (?*). 

Whore persons interested in less than a moiety of the property 
request a sale on the ground that a sale is more beneficial than a 
partition, they must allege and prove the facts on which they 
rely (k) ; for example, that the property, if sold entire, is likely to 
fetch a higher price tliaii the allotments, if sold after a partition, 
would fetch(Z); or that the property consists of different particulars 


[n) In V. (1879), 48 L. J. (cn.) 519, wliere there was no 

diiliculty in eflecting a partition, and a sale of the property, of which one 
of the co-owners was tenant for life, entitled to enjoyment of the rents in 
fspecie, would have largely diminished her income, Bacon, V.-C , considered 
that the plaintiff requesting a sale was actuated by vindictive motives, 
and he roiuaed to order a sale, following the observations of Hatherlet, 
L C., in Pemberton v. Banien (1871), 6 Ch. App. 685, at p. 695. A mere 
reduction of income is an (deiuent to bo considered (Latigmead v. GBckerton 
(1877). 25 W. R. 3ir#), though it must be proved beh>rc it can be taken 
into consideration ; a mere suggestion that it will bo the probable result 
will not weigh with the court (ke Ijnngdale'ft Estate (1871), &I. K. Eq. 572, 
677 ; Rowe v. Gray (1876), 5 Ch D 26:3, 2GG). 

(ft) Re WliitweWs Estate (1887), 19 L. R. Ir. 45. • , 

(b) Porter v. Loves (1877), 7 Ch D. 358, per Jessel, M.R., at p. 363. 

(c) Be Langdal&s Estate, supra ; Pemberton v. Barnes, supra, at p. 694. 

(d) Wilkinson v. Joherns (1873), L. Jl 16 Eq 14; Roughton v. Gibson 
(1877), 46 L. J. (CH.) 366. 

(«) Porter v. Lopes, supra. * 

*(/) •Pemberton v. Barnes, supra ; see also Poster v. Lop%s, supra, per 
Jessel, M.R., at p. 365. • 

ig) Be Langdale^s Estate, supra. 

(h) Be Dyer, Dyer v Paynter (1885), 54 L. J. (cu.) 1133, C. A. 

(i) Partition Act, 1868 (31 & 32 Viet. c. 40), s. 3. ^ 

(k) Evans v. Evans, Evans v. Jones (1883), 52 L. J. (cn.) 304. 

(l) Pemberton v. Barnes, supra, per Lord Hatherley, L.C., at p. 69 
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8fiCT. 4. of varying values wliich it would be difficult to divide into 

Jurisdiction portions of equal value ( wOj or tliat agricultural property can, 

to Order be sold for building purpcjf-es, and so the purchase-money will^ 

Sale. ' be far more than tlie cai»italisod value of the rent received (n ) ; or 

that a large sum will iiave to be given for (.'(piality of partition, 
that is, that what is substantially a sale is inevitable ; or that 
a small property will liave to be divided up into a great number of 
shares (p). 

Petermining Tn detoionining whether a sale is more beneficial than a partition, 
factors. tlio Court c()nsi<l({rs only the pticuniary results ((/), disiogarding 
matters of sentiiTieut, and has regard to the interest of all parties 
interested as a whole (v), 

reqitoHt by 1580. In Miiy action in wliich the court lins jurisdiction to order 
any owner partition, if a request is made by persons wlio nro interested in less 
r.it morc”^ than a moiety and who do not prove that a sale will be more bene- 

bencficiai. ficial than a division of the property among tlie ])arties interested, 

the court can order a sale if, for any reason in its discretion, it 
thints lit, unless the parties opposing the sale undertake to pur- 
chase the shares of those desiiing it(.s*). It must not he forgotten, 


In JTuhhard v. Iluhbttid (1803), 2 Hem. & M. 38, a case before the 
Partition Act, 1868 (31 & 32 Viet. c. 40), Page Wood, V -C., by charging 
an infant’s share with costs, and directing sale of the entirety with 
the consent o£ all the other parties intereslcO, being jwm, in effect 
ordered sale in lieu of partition, where an advantageous ofler had been 
raade lor the whole property ; other eases to the same effect arc Thaclceroif 
V Vnrler (1803), 1 New Rep. .607 ;DariH v. Tj/itc?/ (1803), 9 ,lur. (n. s.) 964 ; 
Coventry v. Coventry (1805), 34 Beav. 572 ; Kichnids v. Tiichardft (1807), 36 
L. J. (oil.) 176; and see (Utpewell v. Laivrencc (1803), 8 L. 'J'. 003 ; Grijjka 
y.Griffies (1863), 8 L, T. 758 

(m) Tmhnion v. Barnes (1871), 6 C‘h. App. 085. 

(n) Drinlcwater v. liaiclijje (1875), 1/. E. 20 Eq. 528, per Jessel, ]\I E , 
fit p. 533. 

(o) Porter V. Zopes (1877), 7 Ch. I). 358, per Jessel, M R., at p. 360 

ip) Be Dyer, Dyer v. Paynier (1885), 54 L J. (rii.) 1133, C. A. ; GilbeH v. 
White (1879), 11 Ch. D. 78. In Pickards v. PiclKards (1867), 36 L. .J. (cii.) 
176, following Hnhhard v, Hubbard, supra, a sale was directed in lieu 
of partition, where the partit's intero.sfed, twelve in number, were only 
entitled to tw'o-thirda of the minerals under the estate, a fact which 
render^ partition impracticable. 

iq) Vrinkwater v Patcliffe, supra, at p. 533 

(r) Allen v, Allen (1873), 21 W\ E. 842; Fleming v Crouch, [1884] 
W. N. 111. In Huddersfield Ctfroorahon v. Jacomb, [1874] W. N. 80, the 
plaintiff bein^ a corporation, which had acquired the land for public 
purposes, it was saic^that the interests of the public had to be considered. 
Sale nfay be ordered though forbidden by the will under w’hich the 
I'arties claim {Thompson v. Fiehordson (1872), 0 1 E. liq. 596) 

[s) Partition Act, 1868 (31 &; 32 Viet, c 40), s. 6 ; Driiikwater v. 
Paidiffe, supra, Gilbert v. Svi\th (1878), 8 Ph. D. 648; (1879), 11 
Ph. D, 78, C. A. ; S. C., stih uotm PiitY, Jones (1880), 5 App. Cas. 651, 
o^rerruling P^nihcrlon v. Barnes, supra, where Lot(]| TTathehley, L.(J., 
hold that lh('- Partition Act, 1868 (31 & 3S Viet. c. 40), s. 5* was 
in the nature of a proviso to itnd,, ss. 3, 4.* It is now settled that 
ibid,, 8. 6, is independent oC thid., ss. 3, 4, and that under ibid,, s. 5, 
unices the parties opposing are willing to buy the shares of the parties 
desiring a sale,rthe court has a iliscretion to order a sale, although none of 
the conditions CYi^t mcnfcionod in ibid., s. 3, and the parties desiring a sale 

.are not interested to the extent of a moiety under ibid., s. 4. This is in 
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however, that inasmuch as the order for aft.le under this provision is 4. 

^ only to be made if the court thinks fit, some reason must be shown Jurisdiction 
^for preferring a sale to a partition, where the majority oppose a sale, to Order 
though it is not necessary to show that it is more beneficial (t). Sale. 

A request for sale may be withdrawn before the order is nmde, Withdrawal 
and in the event of the parties objecting to a sale offering to pur- of request, 
chase the share of the parties desiring a sale, the latter may accept • 

or refuse the offer at any time before the undertaking to purchase 
has been given and made binding (a). * 

Where parties ask for a sale and other parties undertake to pur- [Jnderfaking 
chase their shares and the parties asking for sale accept the under- to purchase, 
taking (h), the court may order a valuation of the shares in such 
manner as the court thinks fit (c). 

1581. To give jurisdiction to order a sale it is sufficient if a sale Pleading, 
and distribution of the proceeds is claimed, and it is not necessary 
in terms to claim partition, and, vice vemd, the court may order 
partition though only a sale is claimed {d). 

A sale can only be oixlered in cases where the court would have Cases where 
jurisdiction to order partition, and accordingly a sale of lands out of cannot 
the jurisdiction cannot be ordered (<?); nor can a sale be ordered at 
the suit of a reversioner (,/*), nor whore there are outstanding trusts 
for management or a subsisting trust for sale (//), or where the 
property is held in an unascertainable number of shares {h). 


accordance with the explanation of the Partition Act, 1868 (31 & 32 Viot. 
c. 40), 6 5, given in Dnniewater v. Eatcliffe (1875), L. R. 20 Eq. 628, 'per 
Jessel, M.R., at p. 530. 

{t) Eichardson v. Feary (1888), 39 Ch. D. 45 ; see also Allen v, Allen 
(1873), 42 L. J, (cii ) 839. In Dicks' v. Batten, [1870] W. N. 173, and 
Huddersfield Corporation v. Jacomb, [1874] W. N. 80, partition was granted 
at the request of the majority. 

(a) Williams v. Games (1876), 10 Ch. App. 204 ; Drinhwaier v. 
Eatcliffe (1875), L. R. 20 Eq. 628, 531 ; Pitt v. Jones (1880), 5 App. Cas. 
651, 659, 663. Whore the party requesting a sale is entitled to a moiety of 
the property, or makes out that a sale is more beneficial to the parties 
interested, and so brings the case within the Paitition Act, 1868 (30 & 31 
Viet. c. 40), SB. 3 or 4, the parties opposing cannot, by offering to purchase 
his share, avoid the operation of those provisions (Morant v. Qodden 
(1902), 18 T. L. R. 421, following Pitt v. Jones, supra). , 

(h) Williams v. Games, supra, approved in Pitt v. Jones, supra. There 
is no obligation to accept tne undertaking, Pemberton v. Barnes (1871), 
6 Ch. App. 685, 693, being disapproved ; see note («), p. 844, ante. 

(c) Partition Act, 1868 (31 & 32 Viot. c. 40), s. 5. S(f far as regards 
this provision, the parties asking for sale may ^e owners of either 
more or less than a moiety, not, as in the case of sale under the same 
section, less than a moiety , see Pitt v. Jones, supra, per Lord Watson, 
at p. 663. 

(d) Partition Act, 1876 (39 & 40 Viet. c. 17), s. 7, removing the doubts 
created by Teall v. Watts (1871), L. «R. 11 Eq. 213 ; Aston v. Meredith 
(J87i), L. R. 11 E^ 601 ; Holland v, Holland (1872), L. R.,13 Eq. 406. 

(e) See p. 838, anie, • 

(/) See p. 840, ante. * 

(g) See p. 841, ante. 

(h) Miles V. Jarvis (No. 2) (1883), 60 L. T. 48; seep. 842, ante. The 
Partition Acts, 1868 (31 & 32 Viot. o. 40) and 1876 (39 65 48 Viet. c. 17), do 
not extend the jurisdiction in partition, but enable the court to order a sale 
in Heu of partition in the cases mentioned in the Acts. This is appareuti. 
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‘ Partition. 

The court will, if desired, make an order for sale of part of an 
estate, and partition of the rest (i). 

B^ct. 5.— General Practice. ' 

Sub-Sect. 1 . — Initial Stages, 

1582. The practice and procedure generally in a partition action 
is tlie same as that ai)plicable to other actions in the Chancery 
Division, the county courts, and Chancery Courts of the Counties 
raJatmo of Lancaster and Durham, as the case may he, subject to 
the following special provisions {k). 

1583. The writ may claim either partition or sale and distrihu- 
tioii of the proceeds. Tn an action ior partition it is sufliciont to 
claim a sale and distribution of the proceeds ; and it is not necessary 
to claim partition in order to obtain either sale or partition (Z}, 

1584. The plaintiff must allege liis own title (w) to the property 
in question with precision (?/) ; as regards shares other than his 
own, he need not show a complete title in the defendants (o) ; it is 
Buflicient that they are showm to bo iiersons interested (p). The 


from the opening words in the Partition Act, 1868 (31 & 32 Viet. c. 40), 
KK. 3, 4, and 6 : “ In a suit lor partition, where if this Act had not boon 
passed a decree for partition might have been made ” : and the observa- 
tions of Pacjon, V.-O., in Pryor y. Pryor (1875), L. It. 19 Eq. 595, at p. 598, 
that these words moan only “ any partition suit,” must be understood to 
mean any properly constituted partition suit, i.e., one in which a decree 
could be made. But an order lor sale of an undivided interest in land 
has been made although partition thereof could not be ordered (Holland 
V. Holland (1872), L. R. 13 Eq. 406, where, how’ever, the point does not 
a[»pear to have been raised). 

(i) Boehvck v. Chadchet (1869), L. R. 8 Eq. 127 ; see Pennington v. 
Dalbiac (1870), 18 W. R. 684. In Allen v. Allen (1873), 42 L. J, (CH.) 839, 
an order was made for a reference to chambers to partition so much of the 
property as it might be found could practically be partitioned, and to sell 
that which could not be partitioned. 

(h) See, generally, titles Pleading ; Practice and Procedure. 

(1) Partition xict, 1876 (39 & 40 Viet. c. 17), s. 7, abrogating the 
practice laid down in Teall v. Waits (1871), L. R. 11 Eq. 213, and 
Holland V. Holland, supra (not following Aston v. Meredith (1871), 
L. R. ^1 Eq. 601), that m order to obtain an order for sale, partition 
must be claimed. 

(?a) The reason is that be is offering to the defendant a conveyance 
of property, a6 a vendor. The statement of claim must therefore contain 
the necessary allegations showing the plaintiff’s title (R S. C., Ord. 19, r. 4). 
For a fgrm of statenfbnt of claim, see R. S. C., Appendix C., sect. II., No. 13 ; 
(’haiicery of Lancaster Rules, Appendix C., No 14 ; and for a form of 

S ariiculars of claim in the county court, see County Court Forms, 1903, 
o. 324. 

(n) Where the property is misdescribed in the statement of claim, the 
error being found out after the final order is made, leave to amend may 
be given with flirections post-dating the final order, as 8f a date subsequent 
to the amendment (Winicley v. WinUey (1881), 44 L. T. 572). 

( 0 ) Banng v. Nash (1813), 1 Ves. & B. 551. 

(p) Calmady v. Calmady (1795), 2 Ves. 668, explained by Lord Eldon, 
L C , in Agar v, Fairfax, Agarv, Holdsworlh (1811), 17 Ves. 533, at p. 552 ; 
Partition Act, 1868 (31 & 32 Viet. c. 40), a. 9 ; c.q., in Mason v. Keays 
(1898), 78 L. X. 33, the defendant was a lessee merely. 
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title alleged should show the proper unities of title of the co-owners, 
that is, that each is entitled to an undivided interest in the 
^hole iq), and that their shares are of ascertainable propor- 
tions (?'). 

Where the plaintiff requests a sale in lieu of partition, he should 
state the grounds on which he desires a sale so as to bring the case 
within one of those in which the court has a discretion or a duty 
to order sale. For exam])lo, he should state the nature of the property 
to which tlie action relates, or the number of the parties interested 
or presumptively interested therein, or the absence or disability of 
some of those parties, or any circumstances by reason whereof a 
sale and distribution of tlie proceeds is more beneficial than a 
division of the property among the parties interested : or he sliould 
state that he is interested to the extent of a moi<ity (s\ 

In their defences the defendants should make no unnecessary 
denials of title (/) ; and in a simple case, even a guardian ad litm 
of an infant need not put in a defence at all («). 

1585. In default of appearance or defence, the action in itie 
Chancecy Division may be set down on a motion for judgimuit as a 
short cause (/;). If then the defendants are aid the usual 
judgment (c*) is pronounced without further proof of title, tlie 
allegations in the statement of claim being taken as admitted. 
If, however, the defendants or any of them are under disability, 
the plaintiff’s title must he proved ; such proof is given by means 
of an affidavit concisely verifying the statement of claim, and the 
guardian ad litem of an infant (d), or person of unsound niiud(c), 
may consent to proof being given by affidavit. 

Wliere the material allegations in the statement of claim are 
admitted, the usual order will be 'made on motion for judgment 
without proof of title (,/). 


(</) Miller v. Warmington (1830), 1 Jac. & W. 484, 493 ; O'lJarav. Hlrange 
(1847), 11 I. Eq. R. 262. 

(r) Ifilea v. Jarvis (No. 2) (1883), 60 L. T. 48. 

(s) Hia allegations should indicate the facts bringing the case within 

the Partition Act, 1868 (31 & 32 Vict, c. 40), ss. 3, 4, or 6 (Evans v. Evans, 
Evans v. Jones (1883), 62 L. J. (CH.) 304) ; see p. 842, ante. • 

(t) Morris v. Timmins (1838), 1 Beav. 411; Vascoe v. Swan (1859), 
27 Beav. 608 ; Wilkinson v. Castle (1868), 37 L, J (ou.) 467. 

(a) -Re Fitzwater, Fttzwaier v. Waierhovse (1882), 52 L. J. (cii.) 83. 

(h) R. S. C., Ord. 27, r. 11. 

(e) See p. 848, post, • 

(d) Knatchbull v. Fowle (1876), 1 Ch. D. 604 ; affidavit evidence proving 
the plaintiff!’a title may be dispensed with where there is a doiendant 
who is mi juris interested in the same share as the infant (Eig^ley v. Sawyer 
(1886), 31 Ch. D. 494 ; Ee Fitswaicr, Fitzwater v. Waterhouse, swpra). 

(e) PiggoU v. Toogood, [1904J W. N. l30. 

\f)MlheH V. Sm^h (187^6), 2 Ch. D. 686, C. A. In Buntell v. Burnell 
(1879), 11 Ch. D. 213, Jessj^l, M.R., made an immediate order for sale in a 
umple case on admissions in the pleadings, without waiting for the usual 
inquiries to be answered. Apart, however, from special circumstances 
rendering an early sale desirable, or under R. S. C., Ord. 61, r. I a, this 
practice is not now usual ; see Ee Norton, Norton y, Norton, 1 19001 
I Ch. 101, 102. 
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Stib-Sect. 2.—J>i<igvnent and InterloctUvry Orders. 

1586. Actions for partition, or sale in lieu of partition, usually^ 
come to a hearing before the rights of the parties interested have 
been ascertained. 

Accordingly, the usual judgment for partition, or sale in lieu of 
partition, directs tho accounts and inquiries to be taken and made 
which are necessary to ascertain the rights of tlie j)arties interested. 

The accounts and inquiries usually directed are : — (1) Who are 
the persons interested in the property, and for what estates and 
interests, and in what shares and proportions, and whetlier they are 
pai-ties to tJie action ; and also the following inquiries, if and so far 
as any of them are applicable, that is to say : (‘J) an inquiry what 
incumbrances affect the entirely, or any and what parts thereof (//), 
and (if sale is ordered) whether such incumbrancers consent to a 
sale; and other inquiries as to title (//); (3) an account of the 
moneys (if any) exjiended by any and which of tlie parties inicrosled 
in permanent irnjiroveinents; (4) an inquiry to wTiat extent the 
present value of the property lias been increased by such expendi- 
ture; (5) an inquiry what would be a proper occiqiation rent in 
respect of any part of the property to bo dealt with which is 
occupied by any of the parties; and ((>) an inquiry as to any w^aste 
committed, and the value of any timber felled or minerals gotten by 
any of the parties. 

1687 . No unconditional order for partition or sale can be made 
until the inquiry has been answered as to the persons interested 
and the nature of their interests, and whether they are parties to 
the action (i). This inquiry can be dispensed Avith only in exceptional 
circumstances. 

In cases where the title is simple, the property of small value, and 
all parties interested are before the court, the court will, on proof 
of these facts by alBdavit, dispense with the usual inquiries as to 
the persons interested, and direct an immediate iiartition, or sale in 
lieu of partition (k), 

iq) FawUtrop v. Stocks, [1884] W. N. 118 ; and see 2 Seton, Judgments 
and Orders, 6th ed., pp. 1882 et seq. ; Waits v. Binqley 21 Ch. D. 674, 

683 ; Davenport v. King (1883), 49 L. T. 92; Graham v. Clinton {Lord) 
(1899), •SI L. T. 717 ; Green v. Ifiatt (1900), 44 Sol. Jo. 601. As to judg- 
ment and orders generally, see title Judgments and OjEtDEas, Vol. XVIII., 
l)p. 175 seq. 

(h) In Gratif/am v. Clinton {Lord), supra, an inquiry, said to be unusual, 
was made as to tenancies. 

{%) Buckingham YASellick (1870), 22 L. T. 370 ; Powell v, Powell (1874), 
10 <jh. *App. 130, 135. In the latter case, where a sale had taken place 
he'^oro the certificate, the purchaser was discharged from his purchase. 
This was before the Conveyancing and Law of Property Act, 1881 (44 & 45 
Viet. c. 41), 8. 70 of which protects a purchaser purchasing under an 
irreplar order of the court ; see title Sale op Land. Where a good title 
could bo made independently of the Partition Acts, tlfO purchaser was not 
relej^ed {Rawlinson v. MiUer (1875), 1 Ch. D. §2). The interests of the 
parties were always ascertained by the court, and under the old practice 
this was never left to the Commissioners {Agar v. Fairfax, Agar v. 
ffoldswofih (1808), 17 Ves. 633. 543 ; Knox v. Mayo (1868), 7 I. Ch. 
E. 663). 

{k) Bwmm V. Burnea (1879), 11 Ch. D. 213; Be Stedmam, Coomhe 
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1588. If parties together claiming to be;> entitled to the entirety 
are before the coiiit, the order may be in the alternative — if it is 
isertilied that all the persons interested are parties to the action, 
ttien for partition or sale, as the case may be ; and if the parties 
are not so entitled, then for liberty to apply, after it has been 
certified that all the persons interested either are parties to the 
action, or have been served with notice of the judgment, or that 
service has been dispensed with { 1 ). 

1589. In cases where all tlie persons interested are not parties to 
the action, no order for partition or sale can be made at the 
hearing even conditionally (7/1). In such a case liberty to apply for 
partition or sale is given after it has been certified that all persons 
interested either are parties to the action or have been served with 
notice of the judgment or that service has been dispensed with(a). 
The order for partition or sale is made in chambers after the inquiry 
as to the parties interested has been answered {h). 

1590. If a sale is claimed on the ground that it is more beneficial 
than partition, the judgment will direct an inquiry whether it is 
more beneficial to the persons entitled that the property should be 
sold, and the proceeds distributed, or that a division of the property 
be inade(c). The court will not make any declaration whether a 
sale is more beneficial (d), unless all persons interested are parties 


V. Vincent, [1888] W. N. 119 ; Willis v. Willis (1890), 61 L. T. 610 (where 
a sale wholly out of couit was ordered, the order containing the neccssaiy 
allegations required by li. S. C., Ord. 51, r. 1a) ; Crook v. Crook, [ 1800] W. N. 
26. But where the title ib coniplicatecl,(TFotMZ v. Gregory (1889), 43 Ch L). 
82 ; Hawkins v. Herbert (1889), 60 L. T. 142), or the propejty considerable 
(Wood V. Gregory, supra ; Goodacre v. Goodacre, [1888] W. N. 138), the 
court will not dispense with the usual inquiries. All the reported cases 
where inquiries have been dispensed with are cases where sale was ordered 
in lieu of partition. 

(l) Senior v. Hereford (1876), 4 Ch. D. 494; and see Waite v. Binqley 

(1882), 21 Oh. D. 674 ; Ee N orton, Norton v. Norton, [1900] 1 Ch. 101, 102. 
In Wood V. Gregory, supra, only liberty to apply in chambers was given ; 
see the form of order in Harper v. Bird (1875), 32 Tj. T. 428, as modified 
in Mildmay v. Quicke (1875), L. E. 20 Kq. 537 ; the order so modified 
being followed in Lawe v. Stoney, [1876] W. N. 111. ' 

(m) Mildmay v. Quicke, supra. 

(a) Gilbert v. Smith (1876), 2 Ch. D. 686, C. A. ; Sykes v. Schofield 
(1880), 14 Ch. D. 629. 

(h) Powell y, Powell (1%!^, 10 Ch. App. 130, where it was pointed out that 
the words “ on further consideration *’ m the Paititioif Act, 1868 {3J & 32 
Viot. 0 . 40), s. 9, are used in a popular sense, as referring to any con- 
sideration which the action receives after the inquiries have been 
answered ; see Buckingham v. Sellick (1870), 22 L. T. 370 ; MUdmay v. 
Quicke, supra. ^ 

(c) Wqite v. Bingley, supra (see the order, ibid., at p. 683) ; Powell v. 
Pdwelk, supra. The Certificate of the master that a sale is nafore beneficial 
than a division of the property among the parties entitled does not bind 
the comrt to order partition when the majority are opposed or other con- 
siderations give the court a discretion under the Pai*iition Acts (Allen v. 
Allen (1873), 42 L. J. (ch.) 839). 

(d) Be Hardiman, Pragnell v. Batten (1880), 16 Ch. D. 360. The declara- 
tion will be made when it is proved at the hearing that all persons interested 
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Sect. S, to the action. It on the other hand it is alleged that a sale is 
General requested by parties interested in a moiety or upwards, the answer 
Practice, to the inquiry as to persons interested will ascertain whether thi^ 
be the fact. ^ • 

The judgment may direct a sale conditionally, that is to say, 
ttccor mgy. answer to tlj 0 inquiries is that all persons interested are 

parties and a sale is more beneficial, or, as the case may he, that 
all the ]Hjrs«)n8 interested are parties, and tliose interested to the 
e\t(^iit of a moiety or upwards request a sa]e(r). More usually, 
iioANOver, and in every case in the event of some persons interested 
not being parties to the action, liberty is given to ajiply for a sale 
when tlie inquiries are answered (/). 

Inquiry 1591 AVhero infants are intej ebted the court wdll direct an inquiry 

aroTnteiobi^^^ whether a sale is more beneficial to them than partition in cases 
^ ■ where sale is requested on their behalf (</), and the court may direct 

such an inquiry even in cases where only partition is asked for (h). 

The court will not make an order for sale on the request of an 
infant unless satisfied as to the answer to this inquiry (/). 

Appointment 1592. The court has jurisdiction to appoint a receiver iintil the 
ot a receiver, hearing of the action or until further order, although there is no 
exclusive occupation by any party, and it will do so >vlieuever it 
is just and convenient (k). If a party to the action is in occupation, 
any other party may obtain a receiver of his share of the rents and 
profits (/), and in some cases of the w^hole (m).- 

are parties to the action {Young v. Young ( 1 870), L. R. 13 Eq. 175, n. ; France 
V, France (1871), L. li. 13 Kq. 173 ; Chnhh v. Peliipherf [1872] W. N. 110 ; 
W illis V. Wilhs (1880), OIL. T. 610) ; but in practice this is seldom the case 

(e) Wnite v. BvngJey (1882), 21 Cli. D. 674, 683 ; Davenport v. King 
(1883), 40 L, T. 92. Various forms of orders applicable to different circum- 
stances >\ill bo found in 2 Seton, Judgments and Orders, 6th ed., pp. 1853 
et seq. For a form of order for sale in the county court, whore sale is more 
beneficial tJuin paitition, see ('ounty Court Forms, 1903, No. 329, and 
where the plaintiff is interested in a moiety, ibid.. No. 330. In Davis v. 
Ingram, [1897] 1 (Jh. 477, an order for sale was made in the event of various 
alternative answers to inquiries ; compare Underwood v. Stewardson (1872), 
26 L. T. 688. 

if) ^qkes V. Schofield (1880), 14 Ch. D. 629 (a case wliere the parties 
requesting a sale were interested in less than a moiety) ; Be Eardiman, 
Fragnill v. Batten (1880), 16 (li. D. 360 (owners of only two-fifths before 
the court) ; see Gilbert v. Smith (1876), 2 Ch. D. 686, C. A. 

(q) Davis v. Ingram, supra. 

{h) Green y. lliatt (1900), 44 Sol. Jo. 501. 

(i) Bimington v. Bartley (1880), 14 Ch, D. 630, 632 ; see also Partition 
Act. 1876 (39 & 40 Viet. o. 17), s 6. 

(/c) Judicature Act, 1873 (36 & 37 Viet. c. 66), s. 25 (8) ; Porter v. Lopes 
(1877), 7 Ch. D. 358, where the party in exclusive possession elected to 
pay an occupation rent (see the text, infra, and p. 851, post) in lieu of 
having a receiver appoint^. Sanford v. Ballard (No. 2) (1864), 33 Beav. 
401, was a case before the Judicature Act, 1873 (36 & 37 Viet. c. 66), wWe 
one tenant in common was in receipt of the /ents, find the tenant Was 
colluding with him. Instead of appointing ^ receiver, the court may 
require security from the co-owners in exclusive occupation to account 
for their share of the rents to the other co-owners (Street v. Anderton (1793), 

4 Bro, C. C. ^4), As to receivers generally, see title KECEivnas. 

(l) Sandfqrd v, BaUard (1861). 30 Beav. 109. 

(m) ForUr v, Lopes, 
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1593. Accounts become necessary whom the parties do not stand 5- 

on an equal footing with regard to the enjoyment of the property or General 
their expenditure on it (??). So where one party has been in receipt Practice. 

8f more than his share of rents and profits, an account is directed accou^oJ 
at the instance of any otlu'r ])arty (o). rents and 

1594. Where one party has been in exclusive occupation, the 

court, if desired, wull order tliat bo shall ))c chai’ged an occupation * 

reiit(_p) ; if he does not agree to pay sucli a rent a receiver will be 
appointed (q), or an inquiry vill bo granted as to what is a reason- 
able rent to be paid (r). The rent is not, however, set off against a 
legal mortgagee of the share of the person in occupation (-v). A 
party ordered to pay sucli a rent will he allowed all sums ])roperly 
expended by him in repairs (a). 

1595. A co-ownor who has ex]>eiided money in imj)rovemeiits Expenditure 
may obtain an allowance for it (h). This allowance is not reimburse- improve- 
ment of the amount expended (e), but extends to the amount by 

which the value of the prop(}rty. estimated at the commencement of 
the action, has l)oen increased, not exceeding the amount 
expended (</). Tlie co-owner is tluirefore entitled to have an 

{n) With regard to receipts of routs aud prolit«, the action of account 
was given to a co-owiht by slat. (1705) 4 & 5 Anne, c. 3, s. 27 ; otherwise 
the only remedy was, and is, an action for partition ; sec Thomm v. 

Thomas (1850), 5 Exch. 28. With regard to expenditure on the projierty, 
the action of partition is at the present time the only remedy (Leigh v. 

Dic/ccsow (1884), 15 Q 13. D. 60, C. A , per 0 (>tton, L.J , at p. 67) Allowance 
for expenditure may, however, be obtained in any action where distribution 
of tlio pioperty, or the proei'eds thereof, is to be made among the persons 
entitled, the rights being the same as those eniorceable m a partii.ion 
action {Be Cook's Mortgage^ Lawledge v, Tyndall, [1800| I Ch. 923, wlicre 
the surplus on a sale by a mortgagee was distributed among persons 
entitled in common to the equity of redemption) ; and see p. 852, 'post 
Except for this, and apart from agreement, a co-owner has no right of 
contribution from his co-owners (Leigh v. Dickeson, snpia), nor any hen 
on the property, for his expenditure (Eay v. Johnson (1856), 21 Deav. 

530 ; Be Leslie, Leslie v. French (1883), 23 Ch. D. 552) ; he may, however, 
have rights in another capaci^, e.g., as mortgagee or trustee (ibid, , see 
titles Mortgage, p. 65, ante ; Trusts and Trustees) ; and s^ e Falclce v. 

Scottish Imperial Insurance Co. (1886), 34 Ch. D. 234, (IJ. A. 

(o) Drury y. 7)r?/ri/ (1630), 1 Rep. Ch, 26; Lorimerv. Lori m,er i I H20), 

6 Madd. 363; Criffios v. (jnffies (1863), 8 L. T. 758; Burnell v. Burnell 
(1879), 11 Ch. D. 213 ; Fascoe v Swan (1869), 27 Beav. 508. * 

(p) Story v. Johnson (1837), 2 Y. & C. ^EX.) 586 ; Faseoc v. Swan (1859), 

27 Boav. 608 ; Teasdale v. Sanderson (1864), 33 Reav. 531. In Griffies v. 

Griffies, supra, the court refused to make such an order. » 

(q) Porter v. Lopes (1877), 7 Ch. D. 358. 

(r) Turner v. Ilorgan (180.3), 8 Ves. 143; see p. 852, post. , 

(s) Bill V. Biclcin, [1897] 2 Ch, 579, where Stirling, J., did not follow 
the cases of Graham v. Cole (1873), cited in 2 Soton, Judgments and Orders, 

6th ed.,p. 1541, and his own previous decision in Ilcekles v. Heckles, [1892] 

W. N. 188, but distinguished the latter^ case a^s being the case of an equit- 
able moT;tgage, though he was “ not sure that that ease was well decided.” 

V) ^Wilhams v. irtZWams^(1899). 68 L. J. (oh.) 628, foUo^d in Kenrick 
V. Moimtsteven (1899), 48 W. R. 141. 

(&) Swan v. Swan (1820). 8 Price, 618 ; Parker v. Trigg, [1874] W. N. 27 ; 
see note («), supra, 

{€) Watson V. Gass (1881), 51 L. J. (cii.) 480 ; see p. 852, post 

(d) Watson v. Gass, supra ; Be Jones, Farnngton v. Forrester, [1893] 

2 Oh. 461 ; Williams v. Williams, supra. 
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account taken of his eJependiturv^, and an inquiry made as to the 
corresponding increase hi value of the property ((?). Expenditure 
by the predecessors in title of the party (/), but not by a me^e 
stranger {p), will be included. Tlie accounts for occupation rent and 
for improvements are reciprocal ; an owner in occupation, if made 
accountable for rent, is given allowance for improvements (//), and 
he is not given that allowance unless he is charged with the 
rGnt(?*). 

1596. Inquiries may be directed as to acts of waste done on the 
projicrty, as by felling timber or getting minerals, and accounts 
will be taken accordingly (A). The court raay grant an injunction 
to prevent w’aste(Z). 

Sub-Sect. 3. — Service of Notice of Judgment. 

1597. All persons interested, not already parties, must be served 

with notice of the judgment, and are then bound by and deemed to 
he parties to the proceedings («i)* Any such person may, within 
the time limited by rules of court apjdy to the court to discharge, 
vary, or add to the order (o). • 

(e) Parker v. Trigg, [1874] W. N. 27 ; Watson v. Gass (1881), 51 L. J. 
(ru.) 480 ; Williams v. Williams (1899), 68 L. J. (cn.) 628, followed in 
Kennck v. Moiintsteven (1899), 48 W. R. 141. 

if) Williams v. Williams, supra. 

(g) Heath v. Bostocic (1835). 5 L. J. (ex. eq.) 20 (expenditure by the 
husband of a tenant for life of one share). In the New South Wales case 
of Boulter v. Boulter (1898), 19 New South Wales Reports (Equity), 135, 
expenditure by a lessee before his title as co-owner accrued was allowed. 
Aliter, whore the expenditure is not by a lessee ; see Foster v. Emerson 
(1854), 6 Grant., 135 (by devisees, during their testator’s lifetime) ; Lnshy v. 
(Jrewt^on (J 891), 21 Ontario Reports, 256 (by reraaindorman, by agreement 
with tenant for life). 

{h) Ptiseoe v, Su^an (1859), 27 Beav. 508. 

(0 Teasdale y. Sanderson {\SQ4:), 33 Beav. 634; and see BiceY. George 
(1873), 20 Grant, 221, 220. 

(fc) Cooper V. Fisher (1841), cited in 3 Seton, Judgments and Orders, 
6th ed , p. 1886. A tenant in common is not, however, liable in an action 
lor waste, except for acts destroying the inheritance ( Maiiyn v. Knowllys 
(1799), 8 Term Rep. 145 ; Jacobs v. Seward (1869), L. R. 4 0. P. 328). The 
inquiry as to waste, therefore, appears to be granted only in special 
circuAstauces (Gnffles v. Griffies (1863), 8 L. T. 758; see Bice v. George, 
supra (where the co-owner asked for allowance for improvements). As 
to waste generally, see titles Landlord and Tenant, Vol. XVIII., pp. 496 
ei seg , Setslements, 

(l) Bailey v. Hobson (1869), 6 Ch. App. 180, where the injunction was 
refused, the defendant taking only profits to which he was entitled {Hughes 
v. TVArcy (1873), 8 J. R. Eq. 71). As to the remedy by injunction gene- 
rally, see title Injunction, Vol. XVII., pp. 197 ei seq. 

(m) Partition Act, 1868 (31 & 32 Viet. c. 40), s. 9 ; and see title Judg- 
ments AND Orders, Vol. XVII., pp. 208, 209. 

(«) In the High Court, one month (R. S. C., Ofd. 16, r. 40); in Jbbo 
county courts, at the next sitting of the couiA or by leave of the jfidge at 
any subsequent sitting (County Court Rules, 1903, Ord. 3, r. 27) ; see title 
County Courts, Vol. VIII., pp. 634, 676; and in the Court of Chancery 
of Lancaster, or the Court of Chancery of Durham, one month (Chancery 
of Lancaster, Rules, 1884, Ord. 16, r. 41; Chancery of Durham Rules, 
Ord. 16, r. 41). 

(o) Partition Act, 1868 (31 & 32* Viet. c. 40), s. 9, 
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Paut^IV.— Partition and Sale by Order of Court. 

The court may, on the request of any of the parties interested in 
^he property, and notwithstiiiiding the dissent or disability of any 
oJ.hers of them, by order dispense with service of notice of the 
judgment on any person or class of persons mentioned in the order, 
where it appears that such notice cannot be served, or cannot he 
served without expense disproportionate to the value of the property 
to which the action relates (p). 

1598. Instead of service of notice of the judgment or order, the 
court may direct advertisements to be published, at such times 
and in such manner as the court thinks fit, calling upon all persons 
claiming to be interested in tlie property, who have not been so 
served, to come in and establish their respective claims in respect 
thereof in chaujl)ers within a time named in the advertisement (a). 
After the expiration of that time, all persons so claiming are bound 
as if served with notice of the judgment (/;). 

Notice of judgment and advertisements cannot, however, both bo 
dispensed with (r), except in the county court (//), where notice and 
advertisements may be wholly dispensed with, and the judge may 
order that the parties concerned shall be bound as if served, sucii 
order being olfoctiial, excej»t where obtained by fraud or non- 
disclosure of facts (e). 

Sub-Sect i..— VtRHug Orders, 

1599. In making an order for partition, or sale in lieu of partition, 
the court may declare tliat any of the parties to the action are 
trustees of the land, or any part thereof, and may declare that 
the interests of iinliorn persons who might claim under any party 
to the action or under the will or voluntary settlement of any 
person deceased who was, during his lifetime, a person interested, 
are the interests of persons who, on coming into existence, would be 
trustees, and the court may thereupon make a vesting order relating 
to their rights (f). 

The vesting order has tlio effect of a conveyance or release by the 

(р) Partition Act, 1876 (IIO & 40 Viet c. 17), 8. 3. For an order made 
on the hearing giving liberty to apply for an order dispensing with service, 
see Be Hardiman, Bragncll v. Batten (1880), 16 Ch. D. 360. 

(rt) For form of order in a county court, see County Court Forms, 1903, 
No. 327. 

(h) Partition Act, 1S76 (39 40 Viet. c. 17), s 3. In terms the Act 

only appears to authorise a sale in such cases. 

(с) Backing v. Whdley (1882), 61 L J. (CH.) 944 ; Phillip]^ v. Andrews 
(1887), 56 L. T. 108, where Kay, J., disagreed with the decision of 
M ALINS, V -C., in Barton v. Barton, [18771 W. N. 23, dftpensing with both 
notice of judgment and advertisement. The unrestricted powers to dis- 
pense with notice contained in Pi,. S. C., Ord. 55, r. 35, relating to the 
lligh (^ourt, and in Chancery of Ijancaster Rules, Ord. 48, r. 32, do not 
apply to actions for partition, inasmuch^ as the procedure is laid down by 
th^ Partition Act, 187f (39 & 40 Viet. c. 17), a statute subsequent to the Acts 
under' t«?hioh those rules take effect ; see PhilUpi^ v. Andrew^y supa. 

(d) County ('’ourt Rules, ^903, Ord. 3, r. 30, which, it would appear, the 
decision in Philli'ps v. Andrews, supra, does not affect, 

(e) County Court Rules, 1903, Ord. 3, r, 31/ 

if) Trustee Act, 1893 (56 & 57 Viet. o. 53), s. 31, repealing {ibid., s. 51, 
Sched.) the Partition Act, 1868 (31 & 32 Viet. c. 40), s. 7. As to such 
vesting orders, see, fuT-tber, title Trusts and Trustees. 
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person or persons to whom the order relates {rf), and in case of 
copyholds, if made with the consent of the lord or lady of the 
manor, vests the land without surrender or admittance (7t). ^ 

1600 . If more conveiiieJit, instead of a vesting order, a person 
may be appointed to convey the land or release the contingent right 
in question (i), the assurance so made being effectual accordingly. 
In case of <.iop\]ioids, the usual payments on transfer 7nler rivoa are 
necessary (/. ). 

1601. Such orders may be obtained where the parties are very 
numerous (/), or where a share is vested in an infant (?«), a person 
out of the jurisdiction (^/.), or persons to come Into existence, 
entitled under a limitation to a class (e), or as being the heirs of a 
living person (p), or whoro one of the persons interested is of 
unsound mind, \Yhcther so found or not (a). 


Sr Il-Sr CT 5 ( V;.s/8. 

1602 . All the. costs o[ an action for partition or sale in lieu of 
partition are in the discretion of tlie couj‘t (/>). Such dis(*.retion is 
exercised according to the following general rales : — • 

III the absence of special circunistaiices, the costi^ ar(5 jiayalde by 

(g) Trustee Act, 1893 (56 & 57 Viet. c. 53), R 32. 

(h) Ihiih, a. 34. 

(i) Ibid., s 33. 

(A) Ibid., a. 34. 

{1) Shepherd v. Churchill (1857), 25 Beav 21 (in tliia case the sbaroa 
of the partiea were ver}^ niimite find complicated, and the court, to aave 
expense, and instead of directing a conveyance of the aoveral shares, 
declared each of the ])artic8 trustees as to tlu^ shares allotted to the oiherH 
of them, and then vested the whole trust estate in a single new trustee 
under the Trustee Acts, with directions to convey to the several jiarties 
their allotted shares) In Lees v. Voulton, Lees v. Clutlon (1875), L R. 20 
Rq. 20, the court declared the parties to the suit were, and their unborn 
issue on coming into existence would be, trustees of their shares and 
interests within the meaning of the Trustee Act, 1850 (13 & 14 Viot. c. 60), 
but declined to make an order appointing new trustees until the first order 
was drawn up. 

(m) Higgs v. Dorhis (1872), L. R, 13 Eq. 280 (vesting order) ; Stanley 
V. Wrigley (1856), 3 Sm. & G. 18 (appointment of person to convey) ; see 
also Bowra v. Wright (18.01), 4 l)c G. & Sm. 205, sub nom, Bowra v. 
WhiglU, 15 Jur. 981; St. Leger\. Fn'guson (IHiti)), 10 1 Ch. R. 488; Willis 
V. Willis (1889), Cl L. T, 610 The former practice was to respite convey- 
ance until the infant attained twenty-one (Brook (Lord) v. Hertford (Lord) 
(1720), 2 P. AVuis. 518 ; Tuch field v.’ Buller (1753), Amb. 197). 

(n) Beckeit v, Sutton (1882), 10 Ch. I). 646; (laswell v. Sheen (1893), 

09 L. :r. 854. • 

(o) Lees V. Coulton^ Leesv. ('! niton, supra. 

(p) Basneit v, Jloxon (1875), L. R. 20 Eq. 182. 

{a) Lunacy Act, 1911 U & - Geo. 6, c. 40), s. 1. According to the law 
before this Act the application fo^ such an order must have been made in 
lunacy, except where the person so interested was an infant or out of the 
jurisdiction, ^n which cases the High Court Ikad power to make aVesmug 
declaration apart from an apjioiutment of new trustees ; see Trustee Act, 
1893 (56 & 57 Viet. o. 63), ss. 26, 31 ; Lunacy Act, 1890 (63 & 54 Viot. o. 5), 
s, 135 ; Lunacy Act, 1908 (8 Edw. 7, c. 47), s. 2. Ee M„ [1899] 1 Ch. 79 ; 
Ke WaUon (1888), 68 L. T. 609, C. A. ; Caswell v. Sheen (1893), 69 L. T. 
S.54 ; Ee Arroimnith's Trusts, Re Thompson (IH5S), 4 Jur. (N. s.) 1123. 

[b) Hj the Partition Act, 1808 (31 & 32 Viot. o. 40), the costs up 
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the jniriies in proportion to their interests in the property, so that Sect. .1. 
in case of a sale the costs are paid out of the proceeds before any General 
division among the parties interested is made Practice. 

aZ-XI jn i*Ti I* J P -lt ■« ■■ 


•Only one set of costs is allowed in respect of each sluire, and ns 
between a party entitle<l to a share and his incumbrancer, the latter (Entitled, 
takes the set of costs allowed (d). 

In a contested case, where a sale is refused (0, or not asked, and (Contest, 
a partition is objected to by tlie defendants (/), no costs are given 
11 ] I to th(i bearing. • 

Where there is adviu'se litigation in nilaiion to one share (//), or Litigated 
tlie titles inter fie of persons interested in a. share are determined in title, 
the action (h), the costs are borne by such share. 

Where costs have been occasioned by an unnecessary denial of Unnecessary 
title or an unwarranted chiim of title or a frivolous case has 
lieen set up, the offending party will be ordered to })ay the costs so 
occasioned (A). 

In the case of a party under disability, the costs may be made a I’.irty under 
charge on his share of the ])roceeds of sale (/). disability. 

1603. Solicitor and client costs are only given by consent (at)* Solicitor an<l 

the hearing are in the diacrchon of the court, and in view of R S. C., Ord. 05, 
r. 1, and the practice betorc that Order, the court has full discretion to 
deal with the coats as it thinks just {llillft v. Archer (1904), 91 L. T. 166 ; 
l^impson v. liitehie (1873), L. R. 16 Kq. 103). The rule before 1868 
waa that no coats were given up to the hearing, that the costs of 
issuing, executing and confirming the partition were borne by the parties 
in proportion to the values of their respective interests, and that there 
were no costs of the subsequent proceedings {Agar v. Fairfax^ Agar v. 

Iloldmwlh (1811), 17 Vea 533, 557). 

(c) Cannon v Johnson (1870), L. R. 11 Eq. 90 ; Bowes v. Bute {l\'Iarqau) 

(1870), 27 W. R. 750 (cases of partition).; Ball v. Kemp-Welcli (1880), 14 
Cfii. I). 512 ; Belcher v. Williams (1890), 45 Ch. D. 610 ; Cation v. Banks, 

[1803] 2 Ch 221 ; Graham v. Clvnton (lord) (1809), 81 L. T. 717 (eases of 
sale in lieu of partition) ; and see the cases cited in note (d), infra. 

(d) Cation v. Banks, supra . A ncell v. Bolfe, [1896] W. N. 9 ; Tie Vase, 

Langrish v. Vase (1901), 84 \j. T. 761; CaroIlY. Ramson, [1910] W. N. 

104, not following Belcher v. Williams, supra, in tliis respect. 

(e) Bichardson v. Feary (1888), 39 Ch. D. 45. 

(/) Hills V. Archer, supra; in this case and in Bichardson v. Feary, 
supra, there was a contest, and no advantage was taken of the Partition 

(^) Hawkes v. Bawkes (1890), 63 L. T. 488 ; Be Mahony's Fstate, fl909] 

1 1. R. 132. 

{h) Jennings v. Foster, [1884] W. N. 200 ; compare R. S. C., Ord. 65, 
r. 14 b ; Be ^Whittaker, Demson-Pender v. Evans, [1911] 1 Ch. 914. 

(t) nUl V. Fullhrook (1822), Jac. 674 ; Morris v. Timmins (1838), 1 Beav. 

411 ; JLyne v. Lyne (1856), 21 Beav. 318; Wilkinson f. Castle (1863), 37 
L. J. (CH.) 467. 

(k) PoHer V. Tjopes (1877), 7 Ch. D. 358, 367. 

(l) Smith V. Birch (1868), 18 L. T. 174 ; Osborn v. Osborn (1868), L. R. 

6 Eq. 338; and see Thackeray v. ParA;«r^( 1863), 8 L. T. 602; Singleton v. 

HoMns (1855), 1 Jui. (N. s.) 1199 (lunatic). Similar orders were made 
in lomg v. Young (1870), 13 Eq. 175, n., and France v. J^ance (1871), 

L. R. 13 Eq. 173. In Bony v. Wietlisbaeh (1872), L. R. 16 Eq. 269, 
however, Wickens, V.-C., declined to follow these two cases, and made no 
order as to costs, but reserved further consideration, with liberty to 

apply- ^ • 

(m) Ball V. Kemp -Welch, supra. As to taxation of solicitors' costSi 

lee title Solicitobs. 
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The costs of an unsuccessful appeal are not costs in the action, but 
follow the event (?i). 

In tlie county court no solicitor other than the solicitor having 
the conduct of the sale is entitled to any costs incurred after tlKj 
order for sale (o). 

The solicitoi's for any party may obtain a cliarging order on his 
share of the proceeds of sale, but not generally on the entirety {p) 
and a stop order; but the costs of obtaining such an order must bo 
borne by the solicitors themselves (q). 

Sect. 6. — Praclice on Judgment for Partition, 

Sub-Sect. 1. — General Cunsithrtdions. 

1604. In the absence of a request for sale by any of the parties 
interested in the property, the court has no discretion, and is bound 
to order partition; the plaintiff, sulqeet to ])roof of his title, is, 
in Bucli case, entitled to partition as a matter of right (r). 

1605. Except where the property to be partitioned consists of one 
entire thing, as, for exanijdo, a single liouso (.v), or sot of chambers (/ ), 
it is not necessary that on partition every part of tke estate 
should be divided, or an aliquot share of each part giv(in to eacli 
co-owner. In tbe case of a number of houses of different value, 
houses of as near as possible etpial value will be allotted to each of 
tlie co-ownors, with sums for equality of partition given to those 
whoso houses are of less value {a). 

1606. In making partition the court will take into consideration 
the family circumstances and convenience, and whore a projii-rty to 
be partitioned consists of mansion, park and land, will allot tlm 
mansioii-houso and park to the owners of the largest share, and 
land as nearly as possible of equivalent value to the owners of the 

(n) Jilomnt v. Godden (1902), 18 T. L. 11, 421. 

(o) County Court llnlepi, 1903, Ord. 9, r. 11. 

(p) Lloyd V. Jones (1879), 10 L. T. 514. 

iq) Miidmay v. QuioJce (1877), 6 Ch. D. 553. 

(r) Mayfair Property Go. v. Johnston, [1894] I Ch. 508 : iu his judgment 
Nokth, ,1. (ibid., at p, 513), cites Clarke, M.U., iu Parlvr v. Gerard ("1754), 
Amb. 236 : “ A biU for partition is a matter of light and there is no 
instaice of not succeeding in it, but where there is no i>roof of title in 
plaintiff.” The strongest arguments of inconvenience have not prevailed 
against this right; see Warner y. Baynes (1750), Amb. 589 (a partition of 
Cold -bath Uplds, including the Cold-bath and water rents in respect of 
the pipes laid by the New Kiver Company); Timber v. Morgan (1803), 8 
Ves. 143 (where a house was ordered to be partitioned) ; Jopey, Morshead 
(1843), 6 Beav. 213; UiUs v. Archer (1904), 91 L. T. 106. As to the 
jurisdiction to order sale in lieu of partition, see p. 842, ante. 

(if) Warner v. Baynes, svpra ; Turner v. Morgan, supra; and see 
Bmson's Case (undated), cited by Mr. Romilly, in his argument in Turner 
y. Morgan, supra, where a partitibu was made by building up a wall in the 
middle of a kouso. • * t * 

(t) Burley v. Moore (1827), 5 L. J. (o. s.) [Cjfi.) 120 (a set of chambers 
where a doorway was given to one co -owner and a right of passage 
through the doorway to the othc] ). 

(a) Clarendon (Bari) v. Hornby (1718), 1 P. Wms. 446; Story v. 
Johnson (1837), 2 Y. & C. (ek.) 686 ; Peers v. Needham (1864), 19 Beav. 
316. 
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other shares (7>), and in making the allotments will take into con- 6. 

sidoration the fact that the allottees have land adjoining or Practice on 
fiontiguons to that proposed to be allotted to thoin (c). Where the Judgment 
jroperty has been used for business purposes ((/), the court can 
impose on the allottees of portions of the property obligations Pa rtiti on, 
securing the business advantages which were enjoyed before 
partition (^0* 


SuTi-Sr.CT. 2 — ^Icljiods of Effecting Partition. 

1607. There ai'o three methods which the order may adopt for Methods 
effecting the partition (/), namely, by laying proposals before the available, 
judge in chambers for his sanction, by proceedings out of court, or 

by commission. 

1608. Most commonly the partition is made in cliambers, the In chambers, 
parties being given liliorty to lay proposals before tlie judge in 
chambers (r/), even where any party is under disability (M. The 
proposals are supported by affidavits of competent suvv6iyors con- 

taini?ig a valuation of the various lots res]icctively pro])Obed to bo 
allotted to the parties, together with an affidavit, wliero a party is 
under dfealnlity, that the proposals are for his benefit (i). 

1609. Secondly, with a view to avoiding expense or delay, or for ont of 
other good reason, the court or a judge may order the partition to court. 

1)6 effected by proceedings altogether out of court (k). This method 

{b) Clarendon {Earl) v. Eornhii (1718), 1 P. Wins. 446. 
p*) Canning v. Canning (1854), 2 I4rew. 4.34; and see Poiter v. Lopes 
(1877), 7 Ch. D. 358, per Jessel, M P., at pp. 365, 300. 

(d) As in Wtlkiiifion v. Joherns (1873), L. H. 16 Eq. 14; Eouffiton v. 

Gibson (1877), 46 L. d. (rii.) 366, whore however, orders for sale weie 
made. 

(<?) As in Warner v. (1750), Amb. 589 (wdierc soiMii ity was required 

from one eo-owner not to convert an allotment into a competing under- 
taking); Burley v. Moore (1827) 5 L. J. (o. s.) (oh.) 120 (chambers). Pro- 
visions in partnership deeds foi division of the property at the termination 
of the partnership are construed as meaning sale for l^e purpose of 
division and not division in specie (Etgden v. Pierce (1822), Madd. & (x. 

353; ('ook v. CoUingridqe (1823), Jac, 607 ; see I)ea7i v. Wilson {ISIS), 

10 Oh. I). 136 ; raTtiiership Act, 1800 (63 & 54 Viet c. 39), s. 44 ; Be 
TVeWs (1883), 31 W, R. 704); and as to partnership generally, see title 
Partnership. • 

if) For the purpose of coiilirming an invalid pailition, all the parties 
being before the court, and in other cases where an immediate order for 
partition can be obtained, the judgment may contain a specyio allotment 
among the parties ; see Brnssey v. Chalmers, Seacome v. Holme (1853), 4 
])e G. M. & G. 528; MclJonaU v. McDonald (1891), 4'J Federal Reporter, 

765. Such an order must bo grounded on the consent of parties, but may 
be made although infants are interested; see Stanley v. Wrigley (1855), 

3 Sm. & G. 18 ; Greenwood v. Percy (1869), 26 Beav. 572. 

(g) Clarke v, Clayton (1860), 6 Jur. (n. s.) 1238. The procedure is 
applicable to land of any tenure {Boivks v. JSwmp (1862), 9 W. R. 370). 

The n^elhod is now wio prescribed by R. S. C., Ord. 51, r. 1 a» 

{h) Bull V. Bull (1808), 1#L. T. 870. 

{i) StamleyY, Wrigley, supra ; Greenwood v. Percy, supra. 

{k) R. S. C., Ord. 51, r. Lv. Where the order adopts the method of 
proposals in chambers, and tbc proposals differ, the master has no juris- 
diction to refer them to a stirveyor in this manner {How<Ad v. Barnwell 
()862), 1 New Rep. 172, 0. A.). 
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Sect. 8. is not adopted unless tjio jndfje is satisfied, by such evidence as ho 

Practice on deems sufficient, that all j)orsons interested are before the court or 
Jud^ent bound by the order, the order being prefaced by a declaration that 
the judge is so satisfied and a statement of the evidence ((/) ; iiQr 
Pa rtiti on. miJesa the parties arc fniijin'is and can agree as to the manner in 
which the property is to he divided. 

1610. The tliird method is by the appointment of commissioners 
sionera, to make the ])artiti()ii (m). A nuiiiher of compcitent persons, 
• gene-rally surv(\vors, are ap]ioint(!d by the court, on the suggestion 

of the parties iniovosted (a). The object of the commissioners is 
to divide and allot the proi^eriy among the persons inlorostod, in 
accordance with their iiiteri'sts as ascertained by the court; they 
have, therefore, no jurisdiction to ascertain those interests (o) ; their 
position IS that of arbitrators (;>). The division made has to be 

(Z) Thiii procedure is therefore conlhicd to siiiijde cases, where, tlio title 
is undispuied and the ])ropeity of small value. 

(wi) This method is now never rc^sorted to, and inav he treated as prai’ti- 
cally obsolete. It is believed that no older a])pomtiug commissjoners 
has boon made for many years ; and in Cdurke v. Clayton. (1800), 0 ,lui. 
(X. s.) 123. as rc'ported 2 O'liT. 333, Stuaut, V.-C., described sueJ^ an older 
as a relic, of barbaiisrn. though tvro years later, in Uoword v. Barnwell 
(1862), 1 New lieji. 172, the same judge made such aii order; Ke.e also 
Howard v. Barnwell (1863), 2 New Ilej). 414; Bull v. Bull (186S), 18 
L. T. 870 ; Pryor v, Pryor (1875), 10 (h. App. 460. A prweipe for sealing a 
cominission of partition is given in R. S. Appendix (1, Form No. 18 ; an 
order for a commission to paititioii lands in Jamaica is given in Galloway v. 
Maelcersey (1861). 2 Seton, .ludgmoiits and Orders, 6th od., p. IS85 ; and 
proeodenta of orders are to be found m the earlier editions of S(‘ton. 
Partition by commissioners is still ui force in the Uiiitcd St.ates (sis^ 
Clnude V. fiandy (1806), 83 Maryland, 225, 238 {q.v. as to alleged under- 
value by commissioners), and in Nova Scotia; sec Archibald v. Bandleq 
(1904), 40 Nova Scotia Reports, 427 Upv. jik to refusal ot a commissioner 
to sign the return). 'Jhe ioJJowing st.itmnent of the old practice is given 
(see the text, ftnpra. and notes (/a)— (c), infra), in case for any reason an 
order should be made in the lutiire for a commission to issue, and, more- 
over, the old practice will be a guide when similar questions arise under 
the new. 

(n) IVaUon v. Noithumbertand (DuLc) (1805), 11 Vcs. 153; wliere the 
parties interested cannot agiee, each x>arty nominates a certain number ; 
out of the nominated persons, commissioners are chosen by tlni c,ourt 
to represent each ]>ai*ty, and in order to secure an uneven numher the 
court, may nominate a further commissioner {Howard v. Barnwell (1863). 2 
New Rep. 414 ; Story v. Johnson (1837), 2 Y. & C. (kx.) 586 (where th(' 
order made the power exercisable by the master) ). This delegation of 
the powers of the court is not. made under any statute, but of neceHsity. 
because of tliie difficulty of effecting a partition by the court itself ; per 
Eldon, L.C., in Agar v. Fairfax, uUjar v. lloldsworth (1810), 17 Yes. 533, 
552. • 

(o) Agar v. Fairfax, Agar v. JToldsworth (1811), 17 Yes. 533, per Gkant, 

M.ll., at p. 543; Cole v. Sewdl (1846), 15 Sim. 284. They are said to 
owe a duty to the court and to the parties to bo impartial v. 

Northmherland [Duke), supra, ahp. 160), and to make the best partition 
that they cajii for the benefit of all persons iiitere8l»e^(C'rtwwiw^ v*. Camiifng 
(1854), 2 Drew. 434). • 

{•p) Jones V. ToUy (1827), I Sim. 136 ; 3Ian%ers v. Charlesworth (1833), 

I My. & K. 330, per Lord Brougiia.m:, L.C., at p. 332 ; Story v. Johnson, 
supra; Canning v. Cannmg, supra; see Lord Redksdale s opinion in 
Curzmt v. Li9ler, fSeton, T>ocivo% Ist ed., p. 194). They are also officers 
of the court (Young r, Sutton (|814), 2 Y©s. & B, 365), 
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according to value (q)* !S])ecial directions may l)o given by tlie 
court (r) ; a strong case, however, is necesstlry to o])taiji a direction 
ior division and allotment in a particular manner (n). Subject to 
jjny directions, the commissioners ate bound to consid(jr the best 
interest of the parties (/). Tliey must act iogether (f/), and may 
talvo evidence and oxaitiine witnesses on oath(/>). Tlieiu division 
is embodied in a certiiicate (<*) ; but if the commissioners differ th(‘y 

((/) Calmtidy v. Calmmiy (170r>), 2 Yes. 568, per Loid LuiiaiiBOaoucii, 
li.U.., at p. 570. 

(r) Without bp('cial diioctious, the coinuiissioiicrs may set out roads 
and easomouis, and make ain ])a.rt huhject to the burden of repairing 
i(Mices and walls (L'hsl.tir v. Lister (IS.'IO), :J Y. &. 0. (ex.) 540) ; but si)eeial 
dirc'ctions, contained in the order oi eonii, aie neeessjiry to enable them 
t<> charge a sum in gross or a rentcharge by way of (‘tinality c>f paitition 
(Mole V. Manspfid (184.5), 15 Sim. 41, where, iiow'over, an inquiry w'as 
granted wlu'ther it was proper that the sums awanled should bo accepted 
on behalf of an infant pait.y) ; or to cause tlu^m to divide and allot the 
property in a particular manner, as to allot a iii.'insion-bonst^ wholly to 
one party, making allowanoe oiii of the land to the other ]>arty (( •larendoti 
(It^arl) V. y7o7-i/&// (171S), 1 P. Wms. 446), or, heiore the eourt had juiis- 
du'tioii to partition copyholds (see note (/•■), j). 836, ante), to allot the 
(' 0 ]>vh(dd nart oi an estate m its entirety (Ihllon v. Coppin (1833), 6 r»eav. 
217', 11.). 

(s) The court leave-s such matters to the discretion of the eoininis- 
sioiiers. Thus in irnrncr v. Jlaynes (1750), Amb. 589, the direction was 
necoss.ary in order to preserve the value of ihe property ; in Morris v. 
Tinivntis (1838), 1 Heav. 411, an application to preserve a right of road 
which both paitics had set out for their own coiiveiiieucc was refused. 
A person who has purchased a share in a speeilie jiart of the estate has 
no right to an older that some oi that part, should bi‘. allotted to him (Cooper 
V. Fisher (1841), 10 L. J. (cn.) 221) ; nor has his vendor any right (Wrifjht 
V. Vernon (1860), 1 Drew’. iV. Sm. 231). No directions weio given where 
the husband of a person interested had laid out money on the propeity 
(Heath v. Bostoeh (1835), 5 L .1. (EX. EQ.) 20). 

(U Oalmad}/ v. Calmmly, supra, yicr Lord LurruHBonoiiGiT, L.C., at p. 570 ; 
Canning v. Cminitig (1854), 2 Drew. 434 ; having regard to the convonicnci^ 
oi tbcir property (Story v. Johnson (1837), 2 Y. &; C. (ex.) 586), their 
family relationships and other oircnmstaiices ; e.g.^ the priority m age ot 
an eldest daugJiter, alt.bougli she lias no pnor choice as of right (Littleton’s 
Tenures, ss. 248, 249 ; see p. 814, mite), or the fact that her husband has 
taken lier name and intended to keep up the family seat (Canning v. 
Canning, supra), Jn irrij 7 /d v. Vernon, stepra, Kimieksley, V.-C., rocojii- 
mended an allotment of any specific part to any party who desired “ lor 
good and siifTicicnt reasons ” to have it allotted to him ; and see FAster v. 
Listo'r, supra. If the (‘-oinmissionei’s can find no leason for allotting the 
parts one way or another, tliey may draw lots, but as a last resort only 
(Canning v. Canning, svp'ia ; Ames v. Oomyns (1867), 17 L. T. 103 ; seo 
Lord Redesdale’s opinion in CVrron v. Lister, Seton, Decjcos, Ist ed., 
p. 194). The allotment must strictly comply with ilie order of court ; the 
(•ommissioners have no jurisdiction to allot parts in proportions different 
from those ordered, even though the parties concerned consent (Peers v, 
Needham (1854), 19 Reav. 316). 

(а) Watson y. Northumherland {Dale) (1805), 11 Vos. 153. 

(б) Meers v. Stourton (Lord) (1711), Jl Dick. 21 ; Evidence Act, 1851 
(l4& 15*Vict. c. 99),,s. 16 ; but only in the presence of the parties (Lord 
Redes1)ale*s opinion, in Gwrzon v. Lister, supra). They m&y put inter- 
rogatories to witnesses, different from those proposed by the parties (ibid., 
approved by Lord Brougham, L.C., in Manners v. Charleswortk (1833), 
1 My. & K. 3.30). 

(c) This is returned by the commissioners, with the comraisision, a record 
of evidence taken, and a schedule of particulars ot the lands jdlotted, all 
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make separate returns (d). The certificate is confirmed on further 
consideration in the action (e). A party aggrieved by the certificate 
may seek redress by motion to oppose the confinuation of, or to, 
quash, the certificate and to suppress the return (/). , 

I Sub-Shut. 3. — Conveyance, 

1611. By whichever method partition is effected it must be 
completed by mutual conveyances (^). The judgment, whether for 
partition or sale in lieu of partition, unless the proceedings are 
altogetlier out of court, provides that the conveyances are to be 
settled by the master if the parties disagree as to the form 
thereof {h). 

Unless permitted by the court (i), a party cannot refuse to 

engrossed and annexed to the certificate (Jones v. Totiy (1825), 2 Sim. & St. 
219). Any lormal enor in the return may bo corrected in court (tbid.), 
but to correct other errors the certificate is sent back to the commissioners 
(Bouse V. Barker (1728), Bunb. 251 ; see Manners v. Ctiarleswoith (1833), 1 
My. & K. 330). 

(d) Canning v. Canning (1854), 2 Drew. 434. If the returns aie by an 
equal number of commissioncis, the effect is to make no elTcctual return 
(Watson V. Northumberland (Duke) (1805), 11 Ves. 153). If oite oi the 
returns is by a majority, and the commission euahlos such majoiity to 
act and make a return, the return of the majoiity will be established on a 
motion by the parties or some ot them to suppress the other return (Randle 
V. Adams (undated), cited in Watson v. Northumberland (Duke), supra, at 
p. 155, not followed by Lord Eldon, L.O., in Watson v. NoHhumberland 
(Duke), supra, on account of the equality of numbers of tlio commissioners). 
If there is no effective rotuxii, then either an entirely fresh commission Las 
to be issued (as in Corbet v. Davenant (1787), 2 Hro. C. C. 251; Waison 
V. Northumberland (Duke) supra), or a further commissioner will be added 
by the couit (Caiming v. Canning, supra), and a now return must be 
made. 

(e) An order nisi will bo made of course, and exeejitions may bo taken 
to it ; see Forms, JSeton, Decrees, 4th ed., p. 1024 ; tbe order made at 
the hearing, or on fuither consideration, provides for convey ances accord- 
ingly. The commissi oneis have no lien on the commission and certificate 
for their charges (Young v. f^viion (1814), 2 Ves. A, B. 365). 

(/) Corbet y. Davenant, supra, SLip, 252; Jones v. Toil}/ (1827), 1 Sim. 
136 ; Ames v. Comyns (1867), 17 L. T. 163 ; and see the order in Canning 
V. Canning, supra, cited Seton, Decrees, 4th ed., p. 1024. The court docs 
not readily set aside the certificate (Ames v. Comyns, supra) ; neither 
the valuation nor the afiotment of the property made by the commis- 
sioner# will bo gone into unless the commissioners have gone outside 
their jurisdiction (as by including the wrong property (Dacre v. Gorges 
(1825), 2 Sim. & St, 454) , or dividing the right property in an 
unauthorise4 manner (Peers v. Needham (1854), 19 Beav. 316); or have 
made a mistake so gross as to induce the court to infer that there 
is some unjust, c#iTupt, or fraudulent motive on their part (Lister v. 
Lister* (IS39), 3 Y. & C, (ex.) 540; Jones v. Toiiy (1827), 1 Sim. 136); or 
have otherwise failed in their duty (Watson v. Northumberland (Duke), 
supra), 

(g) Anon., in Chancery (1742), 3 Swan. 139, n. ; Miller v. Warmington 
(1820), 1 Jac. &W. 484, 493. Thfe conveyances will be in the usual form 
of a partitiom deed (see p. 823, ante), or purc^e dd^d (see title Siile^of 
Land), except that they are made under the oi;der of court. 

(h) Whaley v. Dawson (1805), 2 Sch. &Lef. 367, 372 ; A.-G, v. Hamilton 
(1816), 1 Madd. 214. See the form in 2 Seton, Judgments and Orders, 
Gth ed., p. 1883. 

(i) bee Be Molyneux, Ex patle Spencer (1862), 4 De G. F. & J. 365, C. A. 
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execute a conveyance to other parties on a partition except con- 
ditionally on receiving a conveyance froan him(/c). Apart from 
express direction, the question who are the necessary ))arties to the 
Conveyance is usually left to the master, or in the county court to 
fhe judge (/), 

1612. The conveyance on partition is made subject to the incum- 
brances affecting each share (wO ; and the allotted parts may bo 
made liable inter sc to an apportioned part of the incumbrances 
affecting the whole (a), 

Suu-Sect. 4 . — Title Deeds on Paitition, 

1613. Such of the title deeds as relate solely to any distinct part 
of the hereditaments which is allotted to any party are delivered 
to him (a), and other title deeds to the party having the largest 
interest (i>), or liberty to apply will be given (c). With regard to 
the deed of partition, if the claims of all parties are equal, it is 
given to the plaintiff, and if they are not, to the party who is likely 
to take tile best care of it (d). Where many persons are interested, 
it is convenient that the deed should be enrolled, with liberty to any 
party to.liave a duplicate at bis own expense (c). 


Sect. 7. — Practice on Judgment for Sale. 

Sus-Sect. Request for Hale. 

1614. The request for sjile may he, and usually is, embodied in 
the xdeadings (y ) of the party, but may be made independently 
of pleadings and in court by counsel duly authorised (j/)i or in 
chambers if the judgment so allows. 

In the county court, at any time alter the entry of the plaint, all 
the parties interested may attend and accept service and sign the 


(1c) Orger v. Sparlce (1860), 9 W. R. 180. 

(l) A.-G, V. Uamilton (lS\Q)y 1 Madd. 214 ; compare Cole v. Sewell (1849), 
17 Sim. 40 ; County Court Rules, 1903, Ord. 23, r. 19. 

(m) Whaley v. JJawson (1805), 2 Soh. & Lef. 367, 372. In Clarke v. 
Clayton (1860), 6 Jur. (n. s.) 1238, tlie mortgagees were not parties 

(w) In Poole V. Poole, [1895] W. N. 15, a declaiation was made that the 
parties wore inter se each liable to pay half an annuity charged on the 
entirety. 

(а) Jones v. Robinson (1853), 3 Do G. M. &: G. 010, C. A. 

(б) Compare Griffiths v. Uaichard (1854), 1 E. & J. 17, per f age Wood, 
V.*C. 

(c) Clarke v. Clayton (1860), 6 Jur, (N. s.) 1238. • 

(d) Elton V. Elton, Bayly v. Elton (1860), 6 .lur. (n. s.) 136, whofe the 
deed was given to persons entitled to one-fourth on condition that it was 
enrolled and that they entered into covenants for production. 

(c) Elion V. Elion (No. 1) (1860), 27 Beav. 632. Formerly the deeds 
were placed in the custody of the court. • 

(f) to pleadings, see p. 846, ante. As to pleading generally, see 

title pleading. • 

(g) Crookes v. Whitvoorth\l%l%), 10 Ch. D. 289. As to the authority of 

counsel genera,lly, see title Baebistees, Vol. IL, pp. 397 et seq. ; and as to 
the authority in cases of a married woman not entitled as a Jeme sole, see 
p. 862, post. • 
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request for sale (k), and their signatures are attested by the registrar 
or by one of his clerks ft). When all the parties interested have 
signed such request, the order for sale may bo made at the next, 
court to be held, although such court may be held before the rcturq 
day of the suinmoiis (/. ). 

1615. A niiirrietl woman, to wliom the provisions of the Married 
Women’s Proporty Act, IHHii (1) do not apply, may make her 
ret]ii(‘.st for sale thioiigh her next friend or fruai-dian ati Itt<m{vi); 
the reqnoht is made by her counsel, if duly authorised, without her 
separate examination (n). yucli authority of counsel must bo 
piovcd, his rofiuost alone being insufficient (o) : tlie authority may 
be given by moans of a letter to her solicitor authorising and 
requesting him to instruct counsr^l to ask for sale(p). 

On behalf of an infant, tlie. request may he mad() by his next 
friend or guardian ad litem (q), hut the court is not hound to 
comply with such recpiest unless it appears that tlie sale is for the 
infant’s beneiit ; the question of the infant’s benefit may l)o left to 
an inquiry (r). 

On liehalf of a person of unsound mind the request may be made 


(h) County ('ouif Rules, 100.3, Ord. 9, r. 10, whieh describes tlie 
request as uiade imdei tlio Paititiou Act, 1868 (31 & 32 Viet. c. 40), s. 4. 
'HukS reqiK'rtt is in the statule a request by a majority, but tlic context in 
TuJe sho^\s tliat a inerc majority is not sullieiimt m the case eontem- 
plated, in which all the parties mlerest(‘(l must concur; see title Cuuxty 
Counts, VoJ. VIIL, p. 675 

(f) A special form of request is given in the (^miity ('"ourt Forms; see 
Yearly ('ounty Court Piactiee, 1012, Vol. II., p 774. 

(Ic) County Court Uules, 1003, Ord. 0,r 10 In the case where less than 
all ot the persons interested make the icMjuest (which may be in the same 
form vmtaiis mtduiidis) the action proceeds in the usual way. 

(l) 4.^ & 46 Viet. e. 75. A married woman is in the same position as 
any other party sia jnris, whether she w entitled beneficially or as a 
trustee (Married Women’s Iboperty Act, 1007 (7 Edw. 7, c. 18) ; see title 
IfUSLANl) AND WjFK, Vol, ^VI., ]). 380. 

(m) Partition Act, 1876 (30 Az; 40 Viet. c. 17), b. 6. In TJiqgs v. Jhrlis 
(1872), L. It. 13 Eq. 280, an order for sale was made under the Partition 
Act, 1868 (31 & 32 Yict. c 40), at the request of a married woman and 
her husband 

(w) Croolces v. Whitu'u7ih (1878), 10 Ch, 1). 280. llefore the Partition Act, 
1876 (39 & 40 Viet o. 17), separate examination was necessary {Leigh v. 
Ldwarlls (1873), 42 L. J. (cn.) 802). 

(o) Wallace v. Greenwood (1880), 16 Ch. D. 362. 

(p) Grange v. While (1881), 18 Ch. T). 612. 

Iq) PaTti*ti(fn Act, 1876 (30 & 40 Viet, c, 17), s. 6. This provision mentions 
“ guardian ” simply, but this means guardian ad litem (Eimington v. Hart- 
ley (1880), 14 Ch. D.*630). The words of the Partition Act, 1876 (39 & 40 
Viet. 0 . 17), 8. 6, w’hioh treats of a married woman, infant, and lunatic 
together, and confers authority to make the request on the next friend, 
guardian, committee or person authorised, are not to be read reddendo 
eingula singtdis {ibid., per Jesskl, JJ.R., at p. 631, not following Platt v. 
Platt (1880), 28 W, K. 633); and see title Infants and Children, 
Vol. XVII., p? 128, note (/). • ^ •' 

(r) See p. 860, ante; compare Capewell v. Lawrence (1863), 8 L. T. 603 (a 
case before the Partition Acts) , Grove v. Comyn (1874), E. R. 18 Eq. 387 ; 
and see Havey v. Wieiliebach (1872), L. R. 15 Eq. 269 ; Thompson v. 
Richardson (18J2), 6 I. R. Eq. 696. This check does not apply to other 
cases of disability : see Wallace v. OreemDood, swpva^ at p. 366. 
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by a next friend, guardian ad litem, the committee (if he is a lunatic 
BO found), or the person appointed by the Court in Lunacy (if he is 
•a lunatic not so found). In the two last cases authority must first 
J)e obtained from the Court in Lunacy (s). In i he case of a request 
by a next friend or guardian ad litnti, the courc needs to he satisfied 
that the person is of unsound mind, and that he stands in need of 
protection, and it ought to be shown also that it would be for his 
true interest that the court should exercise its jurisdiction (a). 

1616. Similar considerations apply to an undertaking to purchase iJndrrtaitmj? 

a share (/>). purchase 

Suu-Se(T. 2.—^fofk and (ondnrt of *Sa/e. 

1617. Beside s the mode of a sale by auction (c) under the order Modes 
of the court, tlie sale, if ordered by the High Court or tlui ('ourt 

of Chancery of Lancaster, may be carried out(d) by proposals in 
chambers on th(^ submission of oilers (c), or by pioceodings out of 
court (/ ). 

In tlio latt(U’ case, the roHorv<id hid and tlio auctiont^er’s lemuneia- Sale out of 
lion must he fixed in chanilx'rs, and the purchase-money should he. 
paid direct into court, directions to this effect being embodied in tlu' 

Older (/f). The sale will' not be ordered altogetlier out of couit 
unless the judge is satisfied, by such evidence as he deems sullicient, 
that the persons intiu’ested are hiifore the court or bound by tlie 
order, and the order must be prefaced by a declaration that the 
judge is BO satisfied, and a statement of the fividc^^co upon which 
such declaration is made (h ). 
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(^?) Partition Act, 187G (30 & 40 Viet. c. 17). s. 6 ; soc Watt v. Lcaoh 
(IS78), 20 \V. R. 475 (next friend); compare IIoRimjworth v. SuleboUom 
(1837), 8 Sim. 620. The iiutiionly of ►the court is obtained by petition 
m lunacy, as in lie Fares, Ldlmgsion v. Pares (1879), 12Ch.D. 333, C. A. ; 
and see title Lunatics and Peksons of Unsound Mind, Vol. XIX., 
p. 445. 

(a) Porter v. Porter (1888), 37 Ch. D. 420, V. A. 

(h) Under tho Partition Act, 18(58 (31 & 32 Vict. c. 40), s. 5 ; see p 815, 


ante. 

(c) As to sale by auction generally, see title Auction and AiiCTioNEUits, 
Vol. I.. pp. 506 et seq. 

(d) U. S. (II.. Ord. 51, r. 1a ; Chancery of Lancaster Riih‘s, Ord. 45, r. 1a. 

(«) See the order in Mallinsovi v. Hiddle (1870), 2 rietou. Judgments and 

Orders, 6th ed., p. 1860 ; Capcwell v. Lau rence ( 1 863), 8 L T. 603 ; (filbeH v . 
Smith (1879), 11 Ch. D. 78. In Grove v. Comi/n (1874), L. R. 18 Eq. 387. 
the court approved a conditionid agreement for sale at the hearing. 

(/) PtU V. TT7ul^ (1887), 57 L. T. 660, followed in Be StdUman, Coombe 
V. Vincent (1888), 68 L. T. 709. Apart from the, rules mentioned in 
note (d), supra, there was no power to sell out of court, at any rate under 
the Partition Acts {Strugnell v. StrugneU (1884), 27 Ch. D. 258, not 
following Chubb v. Pettvpher, [1872] W. X. 110, and Hayward v. Smith 
(1869), 20 L, T. 70). Orders for sale out of court were also made in Willis 
V, Willis (1880), 61 L. T. 610 (q.v. fqr form of order), and in Crook v. 

that this 
no juris- 
diction to order a sale out of court in the Chancery of Durham or in tlm 
county court. 

(a) Pitt V. White, supra : Be Stedman, Coombe v, Vimeent, supra; Willis 
V. Willis, supra. Hayward v. Smith, supra, is nut now foliowecl 

(A) See the rules mentioned in note (d), supra- 


Q^ook, [J890] W. N. 26, but in the latter case, Cititty, J., gaid 
coun^ was not to be follow^ed in all cases. Apparently there is 
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The sale by auction under the order of the court takes place as 
usual in such sales (i). * 

1618. In the county court tlie judge appoints one solicitor to have 
the conduct of the proceedings, no other solicitor being entitled to anj^ 
costs incurred after such an order (fc). In other courts the plaintiff 
is as a rule entitled to the conduct of the sale {!) ; if, however, the 
plaintiff desires to bid, and is allowed by the court to do so, the 
])roper course is to .give the conduct of the sale to an independent 
solicitor ivi), but this rule is not inflexible if the parties agree other- 
wise (??). It is improjier for any party, not having the conduct of 
the sale, to issue advertisements or other notices of the sale, or 
otherwise to interfere with the conduct of the sale, and he will be 
restrained from so doing by injunction (o). 


niddins. 1619. Any of the persons interested ma\' be allowed (p) to bid at 

the sale on such terms as the court thinks reasonable with r(‘.gard 
payment of deposit, or accounting for the purchase-money or any 
part thereof, or any other matters (a). Generally, leave to bid is 
given to parties other than those having the conduct of the sale(/>), 
])ut even the person who originally had the conduct of the ^ale may 
bo allowed to bid, another jiorson being appointed in his stead to 
liavo the conduct of the sale (c). 

A roceivfU’ aj)poinletl by the court, though a part owner, cannot 
l)iij at any s.ale, although not made in the partition action, but 
under a title jiaramount, as by a mortgagee (d). 

Interest. Ill sotting off tlieir purchase-money against their shanks, the 

parties will bo charged interest (c). 


(il) 11. S. Old. 51 (sf'c Yoiiily Pracdioe of the Suin’onio Oouit, 1012, 
]']). 717 etseq.); OliaTK'cry of Liuica-^tor Kiiles. Ord. 45; (/haiuiery of Durham 
Uiiles, Ord. 44 ; County (’ourfc lUdos, 1903, Ord. 23, rr. 18 seq. 

(Jc) Ooiiiity Court Rnles. 1903, Ord. 9, r. 11. 

(/) DuvevpoH V Kmg (J8S3), 49 L. T. 5)2, whoro niortgagoos obtained 
judgment lor salo. 

{m) Dran v. Wilson (1878), 10 Ch. D. 130 ; KougJiion v. Gibson (1877), 
4G L. J. (on.) 36G. 

{n) Pennington v. Palhfac (1870), 18 W. li. 684, not followed in Verrall 
Cathcarl (1879), 27 W. K. G45 ; in both theso cases iufanls wore 
defendants. 

(o) l)ean v. Wihon, nupm. 

ip) Partition Act, 1868 (31 & 32 Viet. e. 40), s. 6. 

(a) Wilkinson v. Joherns (1873), L. R. 16 Kq. 14 (wbere the owner of a 
moiety was erdored to pay in halt the purchase-inonoy) ; Houghton v. 
Gibson, supra (whoro the owner of three-quarters was ordered to pay in 
one-half of the pureB ase-raoney to provide a margin for costs) ; Be JDraenp^ 
Field V. iJrnnip, [18941 1 Ch. 59. 

(h) Gilbert v. Smith (1879), 11 Ch. D. 78; * Verrall v. Cathcart, supra; 
Be Draeup, Field v. Bracup, supra, 

(e) Boughion v. Gibson, supra ; penn v. Wilson, supra. In Pennington 
V. Dnlhiac, supra, this eouaition w-as dispensed witjjjL, but the ease w/is 
not followed !n Verrall v. Calheari, supra, hi Porter v. Lopes (Jtf77), 7 
CJi. D. 358, and Morant v. Oodden (1902), 18 T. L. R. 421, leave was given 
for both plaintiff and defendant to bid, without any condition. 

(<i) Bugent v. "Nugent, [19081 1 Ch, 646. C. A. 

(e) I:i Be Ikucup, Field v, hracup, supra, the rate charged waft 3 per 
font, per annum* 
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SuB'Sect. ^.--Appfvatvm and Disfribniinn^ of Proceeds of Hah. 

1620. When all parties interested are before the eourt, the pro- 
ceeds of sale may, if the court thinks fit, be paid to trustees of whom 
iit may approve (/); otherwise they must be paid into court (f/). 

In either case the money must be applied, as the court from 
time to time directs, to one or more of tlie following purposes (h ) : 
(1) land tax redemption (/) ; (2) discharge or redemption of 
incumbrances affecting the hereditaments sold (/»:), or other here- 
ditaments subject to the same uses or trusts; (3) purchase of 
other hereditaments to be settled in the same manner as the 
hereditaments sold (/,) ; or (4) payment to any person becoming 
absolutely entitled according to English law (m). Such a person 
must be beneficially entitled : payment is not made to trustees for a 
person so entitled \n) \ but a trustee with a power of sale, on whom 
a share has devolved, is a person absolutely etititled within this 
provision (a). A married woman under the old law may obtain 
payment out on being separately examined as to her election to 
take the funds as personal estate {h)^ except wdiere she requests or 
consents to sale, when separate examination is unnecessary, or 
where tl^ fund does not exceed £200, when it is disjiensed with (r*). 
There is no jirovision allowing payment out of any part of tho 
proceeds of sale to a tenant for life (d). 

if) This has boon allowed where the sale took place out of court (Hay^ 
turtrdv. Nwt7/i(1869), 20L T. 70; but8eenoto(/), p. 863,f?/tie); it is not, how- 
ever, the ordinary course ; see Hiqgs v. Dorkis (1872), L. R. 13 Eq. 280 ; 
Afiton V. Meredith (1872), L. R 13 Eq. 492 ; and see p. 863, ante In Pyne 
V. PhiUips, [1895] W, N. 8, Nouth, J., purporting to act under tlie iSettied 
Land Act, 1882 (45 & 46 Viet c 38), s 40, ordered payment out to trustees 
for the purposes of the Settled J.«and Acts of a settled share. 

iq) Partition Act, 1868 (31 & 32 Viet, c 40), s 8, incorporating the 
Leases and Sales of Settled Estates Act, ’1856 (19 & 20 Viet c. 120), ss. 23 
- -25. The Settled Estates Act, 1877 (40 & 41 Viet. c. 18), repealed ibe 
Leases and Sales of Settled Estates Act, 1856 ^ 20 Vied, e. 120), but 

where a statute is incorporated by reference into a second statut-e, tho 
repeal of the first statute by a third does not affect tJie second (Vlarke v. 
Brndlaugh (1881), 8 tq|. B. D. 63, (’. A,, per Brktt, L.J., at p. 69) ; see title 
Statutes; and, accordingly, both m Re Barker (1881), 17 (di. 1). 241, 
C. A., and Be Morgan, Smith v. May, [1900] 2 Ch 474, the court treated 
the Lt^ases and Sales of Settled Estates Act, 1856 (19 & 20 Viet c 120), 
still governing the application of funds arising from a sale under t.he 
Partition Acts. • 

(A) Leases and Sales of Settled Estates Act, 1856 (19 & 20 Viet. c. 120), 
B 23 

(i) See, further, title Land Tax, Vol. XVIII., pp. 321, 327. 

(k) Se'^ the order in Waite v. Bingley (1882), 21 1'h. J). 674. ’ 

(/) Iw Langmead v. Coekerton (1877), 25 W. R. 315, M.R., gave 

liberty to apply for investment in leaseholds, in order to make up thh loss 
of income to a tenant for life. 

(w) The curator ad hona, tlierefore, appointed hy a foreign court, of a 
person of unsound mind not so found in England, cannot without an order in 
lunacy obtain payment out (frKm-wjood V. Bartels (1877), 46 L. J, (CH.) 788). 
(i>) Asian v. MeredUh (1872), L, R. 13 Eq. 492. ^ 

(d) Re Morgan, Smith May, supra, following Re Hobson's Trusts 
(1877), 7 Ch. D. 708, C. A., and followed in Re Shefield Corporation 
and Si. Williarn's Roman Catholic Chapel Schools, Sheffield I Trustees), [19031 
1 Ch. 208. /• t 4 

(6) Slandering v. Hall (1879), 11 Ch. D. 652. • 

(o) Wallace v. Greenwood (1880), 16 Ch, D. 362* 

{d) Lamgmead v. Coekerton, su'pra,. 
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Until application the proceedB of sale are not funds under the 
control of the court, so fls to he invested as such; but they must be 
invested as under the Leases and Sales of Settled Estates Act, 
1856 ( 0 . 

' t 

1621. The practire when', all parties are not before the court and 
service of no*ticeof tlai proceedings on any person, or class of ])ersonB, 
has been disf)(a)sed with is subject to the following special rules(y ). 
The proce-(‘ds are piud into court to abide further order, and the 
court must by order fix a period (which may be extended by further 
order), at the expiration of which the proceeds will be distributed, 
and must direct notices to be given, by advertisement or otherwise, 
as it tliinks best adapted f(^r notifying to the absent parties bene- 
ficially interested the fact of sale, the time of intended distribution, 
and the time within wliich a claim to participate in the proceeds 
must be made. 

'riu'se re(juirenients are obligatory, and cannoli be dispensed with 
in case of any parties hem'licially interested as to whom service 
of notice of tlie proceedings has l)een dispensed witli (//) ; but they 
do not apply m case of trustees for persons al)SoliiteIy entitled who 
have no dntii'S to perform : aial accordingly, as to such trustees, no 
Hudi adve-rtis('ments are necessary (//). 

If at tli(' (jxjnration of the period fixed the interests of all persons 
int(‘j’(!SLed have l)oen ascertained, the proceeds of sale are distributed 
accordingly (/); if the interests are not ascertained and it appears 
that tliey cannot be asi^ertained Avithoui expense disprojiortionate to 
the valut^ of the iiropi'rty or of the unascertained interests, tlie 
proceeds are distributed as appears to the court to bo most in 
accordaiico with the rights of the persons whose claims have been 
established, whi'ther those persons are or are not before the court : 
the court may, however, make smdi reservation as seems fit in 
favour of other persons, whether ascertained or not, wlio may appear 
fi-oiii the evidence before the court to have any pn‘//u/. j'acw rights 
wliich ought to he so ])rovided for, although not fully established. 
All other ])ersons are then excluded (/.). 

An excluded person, however, is not without remedy; he may 
recover from any participating person any portion receivi'd by the 
latter of his share (k), and where two or more sales are made, and 
ho establishes his claim to jiarticipate in the proceeds of a subse- 
tpu'nt sale, the shares of the other persons interested in the proceeds 
of tlu! subse(]uont sale are to abate to the extent to which they were 
increased h^ his non-participation in the previous sale (/), and are 


(#’) Siali. (ISSfi) 19 20 Vjct. c 120. s. 25; see Langmead v. CoeJeerton 

(1S77). 25 W. K. :uri. The Settled Estates Act. 1877 (40 & 41 Viet, 
c. 18), s. 30, i>rovides for inve^stmeiit as cash under the control of the 
court, but that Act is not impliedly incorporated in the Partition Act, 
1868 (31 3*2 Viet. c. 40) ; sec note (g), p. 86S, ante* ' • • 

(/) Partition Act, 1876 (39 & 40 Viet. c. 17),^. 4, 

Ig) Phillips V. Andrews (1887), 56 L. T. 108. 

{h) Orossman v. lUcliardSf [1888] W. N. 167. 

{i) Partiti(«i Act, 1876 (39 & 40 Viet. c. 17), fl. 4 (4). 

(A) IbuL, s. 4 (5). 

il) Interest cannot beclafmcd/thcrcfore, onthcamonutof abatemeulji 
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to that extent to be paid to the excluded person towards the share 
of the proceeds of the previous sale to wli^eh he would have been 
pntitled if his claim had been established in due time (in). 

• 1622. The order for sixlo operates as from its date, in the ease of 
a person sui juris and al)solutoly entitled, to convert his t>r her share 
into personalty, and the share devolves, on the deatli of the owner, 
as such(n). Such conversion is not affected by a subsequent 
lunacy (n). 

In the case of a person uiuler disability, or a p(‘rson not al)So]iitnly 
entitled, there is a reconversion effeeded in favour of that p(U’soirs 
heir(;>), who, however, takes the property as he finds it(f/). 

Accordiiif^ly the share of an infant or lunatic should, if i)ut to 
a separate credit in the action, be earmarked as r(‘al estate (/•), 
but even without such earmarkiiifi;, or carryint^ to a separaft' enalit, 
it is to be dealt with as real estate, at all events in cases A\bere 
tlie sale is made on the request of persons other ilian tlio infant or 
lunatic (s). 

{m) Partition Act, 1876 (3U & 40 Vict. c J7). s. 5- 

(?i) Jie^Dodsonf Yules v. JI/-or#oa, |PJ08J 2 (’li 638; compare Hurffes'} 
V. liooth, [1008] 2 (3i 648, C. A. ; and Steed v. Preeee (1874), L. K. IS Kci. 
102, where, however, the party was au infant, sec note (ry), infra , WaJlaee 
V. Gteenwood (1880), 16 (-h. 1). 362; Ilifclt v. Meli.ni (1884), 25 Oh. i). 
735; Faimtleroy y. Beebe, [191 IJ 2 Oh. 257, 0. A. ; and see title Kquity, 
Vol. Xlll., p. 112. A bequest of peisonal estate will, therefore, include 
a share of a fund lepreseulin^ ihe proceeds of sale [lie Harman, JAot/d v. 
.7V//dy,[1804]3Ch 607) ; see also Jic v. .lirn/, [1900J 2 (0i.'474. 

[a) Re Pickard, Turner v. Nicholson (1885), 53 L. T. 293 ; compare 
Fowler v. Seoit (1871), 19 W. li. 972 (subsequent marriaj»e, Ixdore 1SS2) 
(p) Tlio reason is that express ]»rovision is made lor riauvestriuait m 
land ; sec p. 865, ante , Foster v. Foster (1875), 1 Oh D. 588 (an infant) ; 
Re Barker (1881), 17 Oh. 1). 241, 0 A.* (a luiiatie) ; eoinpare Ac/ifoid v. 
Fulford (1877), 6 Oh. J). 491 ; MxUlmay y.QuwU (1877), 6 (Oi J>. 553 (a 
mairied woman under the old law) ; Mordaunt v. Benwell [IHH]}, 19 (Jh. 1). 
302. In Bitjgs v. Dorkis (1872), L. K 13 Eq, 280, Wic'kens, V.-O., 
thouf^ht that in tlie case of a married woman a conversion was effected ; 
the decision was before the Partition Act, 1876 (39 A. 40 Vict. c. 17). 
Ill Wallace v. Greenwood (1880), 16 ("h. 1> 362, a ciisc after that Act, 
,)essel, M.li., at p. 366, expressed a similar opinion These opinions 
have no relation to married Avomen under the present law, and in so far 
as they relate to disabilities other than that of marriage H(‘,em ineonsistenu 
with the cases cited above. • 

{q) Mordaunt v. Benwell (1881), 19 Oh D. 302; Re Notion, Norton v. 
NorUtn, [1900] 1 Ch. 101. 

(r) Howard v. Jalland, [1891] W. X. 210, considered in Re Norton, Norton 
V. Norton, supra, by Byrne, .1., at p 105 ; compare Supreme t/ourt Funds 
Rules, 1905, r. 21 In Wallace v. Greenwood, supra, p. 365, tluue arc 
dicta of Jrssel, M.R., at p. 365, to the contrary * 

(tf) Re Norton, Norton v. Norton, supra. In Wallace v. Greenwood, supra, 
Jessel, M.R., at p. 365, considered that in the ciise of a request for sale on 
behalf of the infant a conversion into personalty was effected. In Foster 
V. Foster, supra, the request for sale wasi made by parties other tlian ilie 
infants, and the proftprty wa.s held by the same ]udge to be.ieconvorb'd 
into reilty. Charlton y.* Murray (1909), 10 New South Wales Slale 
Reports, 49, where sale waS ordered on a request on behalf of an infant, 
and Foster v. Foster, supra, and Be Notion, Norton y, Norton, supra^ 
were not followed. 
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MISTAKE. 

account, rent and profits, of, power to order on rectification ot conveyance^ 

accounts, icopenmg of, nicumstances suliii'icjit to allow the, 312 
settled under eomuuui mistake, 31 
aeqiiieseeiiee, light to leliel, when lust through, 111 
action, when demand necessary befoie, 31 
allowance on account, applurntmii of doctrine to, 31 
auibigiiity, eoiitiact, ot terms of, admissibility of CMdtmee as to, 6 
^ wlum parol evidence admissible to ex])lain a, 35 

burden of proof, impeachment ot voluntaiy deed, on, 30, 31 
cieiical erior, rectihcation of documents on account ot, 11, 15 
common intention, mistake in expressing, when lehcved, 11, 13 
compromise, essentials to binding, 11 

rule as to binding, ellect of, 10, 11 
consideration, no relief on mcie gioiind of mistake as to, 10 
construction, mistake m document rectilied by rules of, l-l 
coutiact. avoidauee of, on gcuuiid ot mistake in quality, 0 

quantity, 9, 10 

cases where relief on account of mutual mistake, 7, 
classification oi lui'^takes in relation to, 3 
]oint, form in which the court will rectify, 22 
misdescription in. maxim applicable to, (1, 7 
mistake as a defence to action for broaeii of, 21, 25 

claim for specific perfoimanoe, 11 
to nature of obligations imposed by, 5 
by one parly to, no relief where coutiact is clear, 7 
no rectification where teiin purposely omitted, 14 
leliei wheie followed by conveyance, 21 

made under mutual mistake, 7, 8, 17 
conveyance, effect when in accordance with written agi cement, 13 
misdescription of puichascr in, efliiCt of, (> 

no relief where property more valuable than parties supposed, Sf 
pi act ice on rectification ot, 38, 39 

pi oof of, coircct form necessary to rectification of, 2i 
rescission of, when court will grant, 17 — 31 
costs, action on account of mistake, in, practice as to, 28, 29 
damages, mistake as a defence to an action for, 21, 25 * 

deed poll, i cctificatiou of, where not in accordance with intention, 12 
defence, mistake as a, to action for specific performstnee, 24, 25 
demand, necessity for, before action brought, 31 
documents, clerical error in, how treated, 14, 15 
nature of, subject to rectification, 13 
opeiation of, when court will limit the, 16 
rectification of, practice*as to claim for, 28, 29 
where mistake mutual, 20 
• or rescinding of, when court will Refuse, 17 
• where rule does not apply, 14 

relief by supply or omission of words in, 34 

to person prepanng, terms upon which court mav grant, 3| 
where operating in law contrary to int^tiuu, 13, 13 
remedy where mistake in unilulei al. 30 
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MISTAKE — continued, ^ 

evideDce, admissibility of, on mistake as to identity of subject-matter of trans- 
action, 6 

parol, admissibility of, notwithstanding the Statute of Frauds, 26 
claim for rJctilicatioii on, when admitted, 26, 27 
mad uHSsibi lily of, as to mistake, 25 
when rccti/icat joii made on only the plaintiffs, 27 
expression ot common inloniion, icliof on mistake m, 11, 12 
fact, mistake of, as to nature of the tiansaotiun, 5 

falsa de/itonshalto non nocetj apx>h‘^iitioa ot mu\im to raisder>cnidiou in 
<‘oiifraet, ♦», I 

family ai i aiigenients, cs'-.cnlials to validity of, 11 

lilies as to, binding eliect of, 10, 11 
foigt't fulness, money paid in, reeovtu-v of, :i() 

relief in lo^jicet of, when granted, 16 
fraud, as a bar to relief on account of mistake, 5 
identity, party to transaction, of, mistake as to, 5 

subjeet-maltcj of transaction, of, adniissiluldy of evidence as to, 6 
ignorance, law as to inivate I'lglit, ot, when leliid gran1e«l in lesiiect of, 4 
when relief granted for mistake duo to, 16 
intent ion, necessity for oont.inuity of, 22 

iibef where docninent opeiates in law contiai\ to, 12 
joint contracts, form lu which couit will rectify, 22 
judgment, payment under a, clicct as a bai to i »*etilieat ion, 
law, change in understanding of, diet ol, 23 

uustako of, when relief not granted in respect of, d 
l(‘g:il remedy, when mistake a giuiind for, 16 « 

Ijinilation of time, to clann for ndict, 31 

inainagc settlcinent cvlcnt of ichef giantcd in respect of, 22, 23 
iiiatmial fact, mistake must bo ot a, 30 
iniscorieeptiou, relict in lespect of, when granted, 16 

iriisdcsciix>tion, trurehaser, of, when conveyance not ino[)erative through, 6 
mistake, classilication as to persons by w’hom made, 3, 4 
having regard to nature of, 3 

defence to action for spccitic performance, nature of, 2i, 25 » 
documents subject to icetificalion on account ot, J3, 14 
examples of, sulrjeot to rectilication, 13 

expression of common iiiLenlnui, in, when relief granted, Jl, 12 
must t)C of a material fact, 30 
nature of, 2, 3 

uf tact, as to identity of party, 5 

nature of the transaction, 5 

case-s wbeie no relief in contract on ground of mutual, 8 
relief against, available, 11 

puce or consideration, as to, when no ground for relief, 10 
r<*lief in contract on ground of mutual, 7, 8 
law, afloctiDg private right, when relief may be claimed, 4 

money paid vohiutaijly under, when iriecoverable, 32, 33 
relief in respect of payment under, in what cases, 33, 34 
wheie relief not giantcd in respect of, 4 

• overpayment of water rate by, when recoverable, 29 
payment of money, in, of w^hat it may consist, 30 
peisons between whom, must be made, 30, 31 
piinciple upon which lelief on account of granted, 12, 13 
reetffication from evidence of plaintiff alone, when made, 27 
relief wherj due to ignoiance or misconeeption, 16 

• * unilateral only, J8 

rights and liabilities which may be affected, 2, 3 
voluntary deed, in resjicct of, when relief granted, 19, 20 
when a ground for legal remedy, 16 
money, payment by mistake, when recoverable, 29, 30 

under particular cfrcumstances, when recoverable, 30 
t without reference to 6ta.tc of matters, effect of, 30 * ^ 

recovery when paid by mistake, possessioli of means of knowledge no 
bar to, 29, 30 • 

voluntary payment under mistake of law, when irrecoverable, 32, 33 
mortgage securities, rule by which the court constinies, 16 
puioi evident*, admissibility notwithstanding the Statute of Frauds, 26 

to explain an antecedent written agreement^ 26 
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parol evidence, claim for rccliGcation on, fphm adiniUtd, 20, 27 
inadnii.sijihility of, as to mistake, 25 
party, miatake as to identity of, 5 
ptayiiient into court, when no relief in respect of, 31 

nut of court, lo party not entitled, effect. vvIumi under ordei, 33 
to officer of tiie court, in mistake of law, piactice of the court as 
to, 31 

petition, claim for TPi-tificntion, when made by way of, 28 
plaintiff, ne^'Ioct, misconduct or breach of duty by, effect of, 31 
price, no relief on mere ground of mistake as to, 10 
private right, rights as to mistake of law in case of, 4 

quality, avoidance of contract set aside on giouiids of mutual mistake m, 9 
(quantity, avoidance of contract on grounds of mistake in, 9, 10 
relief, cla SKI tic a lion of kinds of, 17 

contract made under mutual mistake, in, 9, 17, 18 
whcic mistake is unilateral only, 18 
evidence upon which, will be granted, 25 
limit of time to claim for, 31 
none in case of simjilc money demand, 31 
principle u])ou which giantcd, 12 
when not planted on tlie giound of Tni.-.l.ike, 4 
wheie mistake in cont.ract is mutual, 7, 8 
rent and ])rotils, account of, power to diicct on icctification of conveyance, 
28 

rcHitutio tn tniefjrum^ application of maxim, 31 
btittlcracnt, rcctiticalioji. at suit of settlor, 23, 21 

where ma«le under order of the court or enrolled, 
24 

Hhares, mistake in number ing of, title of holder not affected by, 14 
solicitor, when not liable for costs incurred tlnough inistalvc, 29 
specific performance, mistake as a defence to claim for, 14 

nature of mistake as ground of defence to action for, 
24, 25 

option to plaintiff to take decree in altered form or liavo 
action dismissed, 21, 25 

Statute of Frauds, admissibility of parol evidence not withstrinding t.hr*, 2(> 
stock, mistake as t][uolaiion of, when loss m respect of irrecoverable, 29 
term of contract, no rectification where puiposcly oinitled, 14 
time, limitation of, in ilaim for relief, 31 

when lapse of, a bar to rectification, 37, 28 
trustee, rele-iise to, when may bo set aside, 19 
voluntary deed, burden of proof on impeachment of, 20 
when will be set aside, 19, 20 
settlement, rectification at suit of volunteer, 21 
of, 23, 24 

unilateral mistake, relief in respect of, when granted, 30 
waiver, mistake of law as to title, of, effect of, 4, 5 
water rate, overpayment by mistake, when recoveiablc, 29 


MONKS' AND MONEY-LENDING, 

abroad, contract for loan, when Money-lenders Acts do not apply to, 53 
rate of interest allowed where debt payable at place, 13 
affidavit, soliciting infants to m^ike, m respect of loan, offence, 58 
agreement, payment of interest by, 39 

apportionment, interest, of, 43 • , 

assignee, notice of defect in security to, what will not amount to, 53 

securities taken by money-lenders, of, provision m favour of, 53 
“bank,” prohibition of use of term by moiiey-lendeis, 47 
banking business, liability of money-lender implied by carrying on a, 57 
bankruptcy proceedings, power of the court to reopen money-lending tran«* 
actions in, 66^ 

* H>or rowers, nature of rehef granted to, 56 

relief granted to, where lender not a money-lender, 56, 57 
Tights of, where loan transaction illegal and void, 51, OJ 
statutory relief provided for, 63 — 55 
circulars, inviting infants to borrow by means of, 67, 68 • 

persons deemed to send, 68 
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compound uit.rrcst, when allowed, 43 
cnstom, payment of bv, 3I> 

damages, payment of interest by way '^0, 10 
debt, discharge of inter* ^>1. by di^'Cliarge of piincipal, 41 
, interest on, when allowed, 38 

time from wbieh inlerest may be allowed, 38 
declaratHms, soliciting inlants to make, in respect of ban^, offcacc, G8 
delay, creditor’s, efieet on right to inteicst, 42 
equity, wlien interest may be payiihh* by th** rules of, 10 
expectant Iieirs, equitable relief given to, 
fees, jtaj’ablc by money -lend (‘ts on registration. 47 
fiaud, payment of inteiest on money letaim'fl by, 10 
ijglit of parties where loan induced by, bl 
harsh and uncoriseiun.ibb', when hatg.iin may he bold (<"» bo. .“1 
J () ri., elfect of jiroduction of, 50 

illegal consideration, no right of recovery whrie money lent on, 51 
infant, invalnlity of loan to, 53 

sending <'i 7 enhirs invduig borrow ing hv, nffenee of, 57, 58 
soliciting, to make allidavit or di'cLiratiou m rC']>ect of loan, offcnco, 
58 

interest, appoi tinnment of, 43 

common law ride as to pa 3 ’ment, 37 
compound, when allowed, 43 
debt or sum ei'iiaui, on a, when allouo'd, 38 
definition of, 37 

discharge 1 ) 3 ' discharge of pi meipal d* bt, 11 
f'Ueet ol ci(‘diini\ d(‘la 3 ' on light to, 42 
pa 3 ' incut }}y agreement, 311 

rules of eijiiit 3 ', 40 
way of damages, 311 

in cases of particular ndationship between debtor and 
creditor, 40, 41 

wdnirc inoiiey retained by fraud, 40 
rate of, amount iioiially allowed, 42 

pow(‘r of the court where c‘\eessue, 42 
whcic debt payable at .a ]>lace abroad, 43 
debt-oi in default, 13 

recoveiv of, under eontiaet, a«s damages, 11 
sjieeial right to, wlieic conferred by statute, 38, 39 
.sfatutojy right h), 37 
lime fioni wdiicb, may be .aibnved, 38 
local authorities, apj) lira turn of Io.iils made to, tiO 

apj'Oinlauent, and powers of I’ublic Works Loans Commis- 
fcioncis, 58 

borrowung powers of, 58 
discharge of Ifians by, 03 

duty of (k7mnii'..>inners in making loans to, 00 
persons advancing not bound t.o impure ml/) the apj>Iication 
of loan by, 03 

power of Com nil >si oners on default of paymtmt by, 00 
to lend money to, 59 

powers of, to raise money by means of issue of stock, 60 
under the Local Loans Act, 1875... 61 
priority of loans made to, 63 

provision as to securities taken by Commissioners in respect 
of loans tiO, 60 

rate of interest payable by, 60 
Tomedics on default in payment by, 61 
remedy of persons advancing money to, 63 
bcranties for whmh register must be. kept by, 63 
which may be given by, 63 

t BouTces from which money provided for loans to, 59 « « 

Local Governinent Board, borrowing powers obttiined by local ftuthor;lw 
from, 61, 62 • ‘ • 

mercantile transactions, payment of interest in, 39 
** money,” application of term, 36 
iponey, as a deiining term, 37 

ch^iracteristics of, 36 
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money-lender, assignee of security taken by, rights of, C2 
definition of, 44 

liabilities on carrying on business otherwise than as proTideJ 
by statute, 49 

liability on failnie to register, 47 

to removal from register, 40 
loan made iii bieach of statute by, effect of, 49 
offence^ by, 57, 58 

paiticiilais to be given by, on registration, 40 
jiroliibitiori of use of term “ bank ” by, 47 
light to ri'Uewal of registratiou, 40 

tlatutory lelief to persons having dealings with, 53, 64 

^eslrntions os to carrying on the business of, 48, 49 
onregisteiod, effect of loan by, 51 
lemeily open to, 5‘2 
rights of borrower from an, 51, 52 
money-lending, wliat constitutes the business of, 41 
money lent, illegal eonsuleralion, on, no right of recovery as to, 5l 

light of peisons otJiei than “ money-lenders ” to bring action 
for, 50 

void secuiity, on, right of lenders, 51 

wlieii Moiicy-lendeis Acts do not apply to tiausactions in resiiect 
of, 53 

mortgage, recovery of money lent on, with or without a covenant, 50 
-National I^cbt Commissioners, provision of money by, for loans to local autho- 
• lilies, 59 

notice of defect in security t-okeii by assignee, what will not amount to, 52 
offeuces, money -leridei’s liability in respect of, 57, 58 

jienalties, liability of money-lemler to, in respect of carrying on business, 49 . 
penalty, failuie by money-lender to register, on, 47 

offeiK'e of sending money-lending circulars to infants, 58 
place of business, carrying on business at Tcgistcied, what is, 48 
J*ublic Works l-ioaiis (^oiniuissioners, see hx;al authontics 
rate of iiiteiest, amount usually allowed, 42 

debt payable at a place abroad, 43 
power of the court where excessive, 42 
where debtor in default, 43 

register, money-lenders, of, keeping and inspection of, 47 

removal of money-lender liom, power of the Commissioners of Inland 
Ilcvenue as to, 40 

registration, fees payable by money-lenders on, 47 

liability of money-lender on failing to obtain, 47 
money-lenders, of, place of, 40 

particulars to be supplied by money-lender on, 40 
persons and boilies exempt fiom, 45, 40 
when money-lender may obtain renewal of, 40 
person lending money is subject to, 41 
relief, court by which may be granted, 65 

extent granted where lender not a money-lcinder, 50, 6f 
nature of. granted by tbe court in moncy-iending trausactfons, 55 
security, light ot persons lending on void, 51 

Statutes of Limitation, effect on interest where recovery of principal barred, 41 
uiiconseioiiabie baigams, cii cunistances winch the eouij, will look at m 

deciding what are, 64 
relief granted in respect ^f, 63 

unregistered money-lender, effect of loan by, 51 • 

“ usual trade name,” meaning of, 40 

Void secuiity, right of persons lending money on, 51 


MpHTGAGE, • • 

accord and satlsfactidn. redemption of mortgage by, 308 

account, amount cUhrged to mortgagee iii possession where property let or 

unleL 200, 201 

application of moneys on taking, principle of, 216 » 

calculation of interest on taking, 225, 226 • 

capacity m which mortgagee m possession liable to, 200 
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account, claim for, in foreclosure action, 284 

compound interest, when may be charged in taking, 228 
current, appiopnatitm nf payments in, 225 

security may be given for, 224, 225 
leave to surcharge and falsify, when may be given, 216, 217 
liability of mortgagee to, 198 — 200 
hmiiation of suit against mortgagee for, 215 
uatuie of, as against mortgagee, 219 

between mortgagor and mortgagee, 216 
order for, foim of, 199 

in foreclosure action, 287 

where mortgagee is in possession, 
288 

persons bound by the, 218 

not bound by, 218, 219 

prinripal and interest, of, special matters in, 223 

principle upon which mortgagee's liability to, is founded, 198 

pi oof of amount received in talcing, 225 

principal debt on taking, 223, 224 
reopening of, nature of claim to, 218 

power of the court as to, 21G, 217 
rests, when and when not taken with, 220, 221 
rule in Clayton's Case as affecting the taking of, 225 
setting off and tiorrecting errors in, 218 
subsequent, wlien to he taken, 223 
tieatnient of siiijilus funds lu the, 219, 220 
when mortgagee may have to pay costs in action for, 237 
to be taken m court, 21G 
accictions, right of mortgagee to, 120 

acquiescence, effeet on application to reopen a foreclosure absolute, 300 
action, covenant for payment, on, who may bring, 267, 268 

fox ledemptiori, commencement by writ, when justifiable, 152 
copyholds, of, necessary parties to, 150 
costs of, by whom paid, 15G 
dismissal of, effect of, 155 
foim of Older in, 153, 164 
institution of proceedings in, 161, 152 
pax ties to, 149 — 151 

on death of mortgagee, 160 

puisne incumbrancer, action by, 151 

when mortgage on two properties, 151 

property subiect to sub-mortgage, 160 
party, absent, protection of, 149, 160 
pleadings m, 152 

special directions in, when added, 154 
when order for sale will be made in, 155, 156 
actual notice, what will amount to, 341 

administration proceedings, institution by mortgagee, effect of, 234, 235 

* rights of mortgagee in, 301 
when mortgagee may bring, 271 

administrator, convict’s property, of, mortgaging powers of, 94 

mortgagee, of, when mortgaged property devolves on, 185 
* mortgaging powers of an, 106 
when sufficiently representing the estate in a foreclosure action^ 

• 280* 

admittance, mortgagee to copyholds, of, power to order, 125 
advance, evidence of amount on transfer of mortgage, what amounts to, 178 
past or present, security may be given for, 224, 225 
proof of amount of secured, 225 
aii verse title, setting up, by mortgageei( effect of, 222 
advowsoii, mortgage of an, effect of, 128, 129 

Tights of mortgagee of an, 129 • 

after-acquired property, bankrupt, of, when may be mortgaged, 93 
agi'eement, charge real or personal estate, to, effect of, 83, 84 
compound interest, to pay, when ^mpljed, 226 
ejnecute a mortgage, to, effect of, 76 
^ to pay compound interest, when necessary, 227, 228 
f^jricultural Jand, liability of mortgagee in possession of, 204 
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MORTOAGK — eontinued. ^ 

allotment^ common lands, of, power of ljmite<l owners fo raise expenses by 
mortgage, 101 

annuity deed, mortgage by way of, form of grant, 88 

how viewed by the court, 88 
registration of, provision for, 89 
registration as a charge upon land, effect of, 316 
appeal, mortgagor’s right to, as to costs, 238 
appearance, evidence m foreclosure action in default of, 287 
apportionment, of rent, where separate mortgaged properties are included 
in same lease, 202 

arrears of rent, transfer of mortgage as affecting, 177 
when mortgagee entitled to, 196, 196 

assignee pendente lite, right of, to become party to action for redemption, 140 
assignment, benefit of mortgagee’s powers, of, 171 

debt, of, notice as affecting rights of parties, 77, 78 
equitable, what is an, 77 
mortgage of leaseholds by way of, 126, 127 
attornment clause, relationship effected by, 159, 160 
when inserted, 123 

bank mortgage, notice of insolvency as affecting, 251 
bankrupt, extent of mortgaging powers of, 93 

mortgage by, not made effectual by registration, 93 

of equitable chose in action by, when effective, 93, 94 
rights as to after-acquired personal propeity, 93, 91 
bankruptcy, mortgaging powers of limited owner not affected by, 101 
• mortgagor's, application of proceeds of security after, 301 

as not affecting foreclosure proceedings, 277. 278 
joining of trustee necessary in foreclosure proceed- 
ings, 279 

security not affected by, 300 
receiving order in, as affecting mortgagee of debtor, 316 
trustee m, extent of power of, to redeem, 1 42 

power to make valid mortgage, 94 
beneficial owner, covenants implied by term, 123, 126, 127 
beneficiaries* liability on the covenant for payment, 270, 271 
bill of sale, debenture not subject to provisions relating to, 130 
mortgage of chattels by, 129, 130 
not a mortgage by deed, 97 
transfer of registered, 176 
bond, former use of, as collateral security, 90, 91 
bonus, contract for payment by mortgagor, when valid, 144, 145 
mortgagee may stipulate for, 224 

building societies, borrowing and mortgaging powers vested in, 111, 112 

power of sale of trustees of, not exercisable by tians- 
fereeS, 260 

purchase by officers on sale by, invalidity of, 257 
transfer of mortgages from, how effected, 173 
business, powers and liability of mortgagee where security includes a, 197 
charge, acquisition by purchaser of equity of redemption, when effecting 
merger, 324 • 

agreement to, when effectual, 83 
form of instrument of registered, 85 
mortgagee’s rights where mortgage by way of, 169 
registered land, of, effect of deposit of certificate of, 83 
see registered charge , 

charities, mortgaging powers of trustees ofj 111 ■ 

chattels, impli^ power of sale in mortgage of, 216 

choscs m action, equitable, when bankrupt may validly mortgage, 93, 94 
implied power of sale in mortgagee of, 246, 247 
mortgage of, effect of, 132 
priority between •mortgagees of, 339 
, Clayton's Caso, rule in, as affetJting the taking oE account*, 225 
clog, equity of redenrffUon, on, invalidity of, 71, 142, 143 

transactions not amounting to, 144 

collateral benefits, none can be imposed in favour of the mortgagee, 143, 144 
security, former use of bond as, 90, 91 
how transferred, 172 
suretv to mortgage as, 89 



Index, 


\IOBTGAOB— • 

collateral security, warrant of atl^jmey as, 90 

when mortgajrce cannot enforce, 271 
commission, mortgagee may stipuJale for, 231 

repayments or interest m arrear, on, when allowed, 228, 229 
common in gross, rights of, 129 

co-mortgagees, right to institute foicclosure proceedings jointly, 278 
company, norrowing powers of, 110 

right to employ directors where moitgagee a, 213 
compensation, mortgagee’s right to money paid for, 120 
compound interest, agreement nccessaiy to chaige oi, 627, 223 
when charged to mortgagee, 221 

payment may be implied, 228 

conditional eui'render, mortgage of copyholds, on, practice as to, 136 

powers when mortgagor of copyholds refubes to make 
a, 125 

conditions of sale on sale by mortgagee, 255 
consolidatioD, against, whom right exercised, 311 

extent of right of assignee of mortgagee as to, 214 
invalidity of, provisions to provide for, 75, 76 
principle of, 308 

right affected by intervening incumbrancer’s right to marshal, 
211 

affecting siicceSMiTS the equity of redemphon. 213 
of moitgdgco on selling part ot his securities, 211 
where existing, 209, 210 ^ 

to, not depending upon tJie legal estate, 210 
where securities arc of different natures, 210 
Rccunlie-s must be in existence at time of, 210, 211 
severance of equity of redemption as affecting light to, 213, 213 
statutory limitation of mortgagee’s right as to, 209 
when right arises, 211 

where secuiitics originally in favour of diffeient mortgagees, 
210 

who may exercise the right, 211 
constructive notice, what amounts to, 343 
coiitiibiitory moitgage, no power m trustees to inrest m, 103 
eonveision, mortgaged goods, of, right of mortgagee as to, 138 
conveyance, absolute, when treated as a mortgage, 73 

estate and interest of mortgagee where mortgage is by, 168, 169 
convict, inability of, to lend or borrow on mortgage, 94 
co-owners, mortgaging powers of, 91 

light to title-deeds as against mortgagee, 206 
copyholds, admittance of mortgagor to, power to order, 125 
covenants for title to, how expressed, J26 
devolution of, on dcoth of mortgagee, 184, 186 
duty chargeable on mortgage of, 137 

enfranchisement oi, priority of mortgage effected for, 104 
moitgage by covenant to sunender, 134 
tenant in tail of, form of, 99 
for purposes of enfranchisement, rights of tenant, 103, 
104 

of entailed, law applicable to, 99 
• form of, 134 

parties to a»-tion for redemption of, necessary parties to, 160 
I’econveyrfnco of, how taken, 312, .813 
satisfaction of mortgage of, procedure, 126 
title of mortgagee of, extent of, 136 
transfer of mortgage of, how effected, 172, 17.3 
transferee of mortgage of, rights on obtaining surrender, 173 
vesting order where mor^-gagor refuses to make conditional sur- 
render of, 125 ^ , 

wfien personal representative can mortgage, * 106 • ‘ 

corporations, borrowing powers of statutory, llOk 

costs, abortive negotiations for mortgage transactions, of, by whom payable^ 

action ^pr redemption, in, by whom paid, 156 
allowed to mortgagee in obtaining possession, 239 
appeal as to, right of mortgagor, 238 
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C06tfi, defending title, of, when allowed, 238 

deprivation of mortgagee, of, on account of rondnet, 237 
foreclosure action, of, right to add to mortgage debt, 293 
rules as to defendant’s, 295, 296 
getting deeds out of court, of, by whom borne, SI 8 
inquiry as to amount due, when directed, 237, 238 
interest on mortgagee’s, when allowed, 233 
mortgage, of, liability of parties as to, 123, 124 
mortgagee’s right to, when forfeited, 231 

when in the discretion of the court, 232 
parties claiming under mortgagee, of, how pavable, 233 
power of second incumbrancers as to, 232, 233 

to mortgage settled land for purpose of payment of, 99, 100 
priority of mortgagee’s, extent of, 234 
reconveyance, of, by whom borne, 317, 318 
recovering mortgage debt, of, when allowed, 239 
right of equitable mortgagee by deposit U\ 2:U 
rule as to allowance of, in litigation between parties, 237, 238 
sale, of, Tight of mortgagee to lecover, 2J3 
solicitor-mortgagee, of. rights as to, 131, 145 
taxation of, as between parties, 232 
transfer of mortgage, of, 174 


right of mortgagee to recover, 213 
when may be added to the security, 239 — 214 

moitgagce ordered to pay or is deprived of, 235 — 237 
mortgagor or subsequent incumbrancer must personally 


pay. 


counterpart, lease by mortgagor, of, provision for delnery to moitgagee, 
164 

covenant for payment, action by trustee-mortgagees on, 26S 

on, who may bring, 267, 268 
claim in foreclosure action, effect of, 284 
docs not. run with the land, 270 

effect, of adopting concurrent remcrlies with action on. 
269, 270 

extent of claim in action on, 268 

interest on, as distinguished from that o.- security, 

liability of mortgagor and surety on, 270 

personal representatives and beneficiaries 
on the, 270, 271 

moitgage debt by instalments, of, effect of, 114 
of, effect of, 70 

nature and place of. 113, 114 
upon demand, nature of, 114 
when implied, 113 

procedure in action on, when principal payable on 
demand, 269 

right of action on, when arising, 268 

barred, 271 • 

transfer of mortgage, in, buw effected, 171 
separate deed of, .stamp duty payable on, 138 
to .suircncb’r by mortgage of copyholds, 124, y25 
covenants for title, how now implied, 123 

implied by term beneficial, owner,” 123, 126, 127 
policies of insurance, to, must bo express, 130 
lessee’s, when enforceable by mortgagor and mortgagee, 162 
Tight of mortgagee to sue for piior broaches by tenant of mort- 
gagor, 161 

crops, equitable mortgagee’s righ^ to growing, 198 
, when mortgagee entitled to, 197, 198 

Crown debt* registi^tion of, effect of, 316 
current account, impropriation of payments in, 225 
damages, allowance of interest by way of, 1 IG, 226 

lessee's remedy in, where mortgagor’s lease is ultra vtres, 165 
date for payment, object of inserting in mortgage, 114 
death, devolution of the equity of redemption on, llflT 
debenture, what is included in property ” in a, 262 
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MOriTtl AOK — • 

debts, deceased persons, of, mort^rfif?© of real property for payment of, 
power of the eourt 1o oider, 106 
liability of equily of redemption to execution for, M6 
declaration or title, wlion moitgagec must claim, m action for foreclosure 
or sale, 281, 285 

deed, appointnioiit of receiver by, 261 

ucccssaiy in case of legal moiigage, 118 

to carry power of sale under the Act 1881. ,218 
of arrangement, clFect of icgislralion of, .816 

f“M tenant, separate, stamp duty payable on, 133 
deed^’, title, spc title deeds 

dctault. of payment, ngbt of entry arising on, 101 
defe^'tave title, rigbi-s of mortgagee m respect of, 186 
delay, elToct on application to reopen forcxslosure absolnte, 800 
delivery of deeds, ciTcct of notice of subsequent iiicuinbiaiict's on right to, 310 
right to, 308 

tender as affecting right to, 310 
deposit of deeds, burdeb of proof where made by mistake, 81 

charge by, where part of title deeds deposited, 79, 80 
created by, 79 

dismissal of action for redemption of equitable mortgage by, 
effect of, 155 

eflcct when made for syiccial purpose, 81 
form ill which made, 78, 79 
extent of property chaigerl by, 82 

seciiiity created tjy, 81 * 

how far moilgageo must examine the subject of charge 
by. SO 

Io^s <if deeds no bai to recovery of rdiarge cieated by, 82 
jncniorandum in absence of, effect of, 79 
mortgage t»y, ellect of, 78 
parting with documents after, effect of, 83 
payment of interest implied by, 115 
j) resumption arising from, 80 
solicitor w’llh client, by, what rnny be, 42 
sub-mortgage by legal mortgfigcc, by, 83 
tenant m tail, by, effect of, 99 
when charge may not be created by, 80 
with w'hom to be made, 8J, 83 
devisees, right of redemption in, 140, 141 

devolution, mortgage security on death of mortgagee, of, 183 — 185 
disability, peisons under, who may redeem, HI 
dischaige ot mortgage, 30 i — 326 
discovery, extent of mortgagor’s right to, 153 
disentail, agiecnieait to, on dcpo<;it of title deeds, effect of, 99 
extent of, on mortgage by tenant m tail, 98 
disentailing deed, agreement to execute, eiifoi cement of, 99 
dissolution of paitncrship, powrijr of partners to mortgage after, 95 
distnvgas, notice in lieu of, protection afforded by, 341 
easemcn^.s, when mortgagee cannot grant, 256, 257 
i'.oclesiastical corporations, mortgagmg powers of, 111 
ejectment, mortgagor by mortgagee, of, 158, 165, 189, 191, 193 
eleqii, effect of taking mortgagee! lands under, 326 

cnfrancliiseinent of cojiyholds, rnoitgagee, by, no lit to recover price, 211 
^ priority of mortgage for, 101 

« right of limited owner to moitgage for, 103, 104 

entry, nee right of entry 

eqwitubio a.ssigncc, mortgage debt, of, rights of, 180 
assignment, what is an, 77 

charge, foreclosure under, rules applicable to, 277 
legal mortgage as extinguishing, 320 
« nature of an, 63 • 

order for sale in respect of, form* 9 f, 292 
osiatr, lights of mortgagee possessed of the, 169 
lien, order for sale in respect of, form of, 392 
inortgagr*, creation by deposit of copy of court rolls, 80 
• definition of, 74 

diseba^o of, how taken^ 313 
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MOHTGAGtl — contivued. • 

equitable niortga^jc, dismissal of action for rcdcmjition of, effect where by 
depobit of deeds, 155 
<iuty payable on, 136 
olToct of Statute of Frauds on, 71, 75 
fixtures comprised in an, 119 
loreclosnre under an, rules applicable t<>, ‘J77 
kinds of, 74, 75 

meaning of, for purposes of the Stamp Act, 1891 184 

no power in trustees to invest in an, 108 
notice of intention to pay olf, not necessajy, 148 
peisonal chattels, of, wilting not essential in case of, 75 
yiroperty, of, natuie of, 76, 77 
mortgagee by depobii, right to title d< ed«, ‘J05 
light to oiKsts, 1234 

foreclose, 273, 273 
gi owing crops, 198 

riglits as between unpaid vendor and, 315 
securities, ioreclusiire aciioii ni respect * 01 , 291 
equity of ledemxitiou, acquisition by mortgagee as etrecting merger, 323 

of charge bv purchasei of, as cdoctiiig 
merger, 324 

as an estate in land, 138 
clog or letter on, invalidity of, 71, 142, 143 
when tran&aelioiis not, 144 
devolution of the, 145, 146 
disposition of the, jiowcr of, 145, 146 
eflei t of severance of, on right to consolidate, 212, 213 
liability to execution, 146 

loss by subseiiiient mortgage without notice of xjiior 
<*h*irgc, 156, 157 

of light to redeem by sale of, 150 
nature of an, 71, 138, 139 

persons having charge on, as necessary parties to fore- 
closure action, 281, 282 
iiiteichtod in, as nci'essaiy parties to fore- 
closure proceedings, 279 

position of assignee of, in respect of payment of 
mortgage debt, 27u 
person entitled to the, 71 
reconveyance on change of title to, 312 
right of consolidation as affecting the successors to, 
212 


owner to mortgage, 76 
purchaser to redeem, 142 
sale under a power of sale as affecting the, 259 
settled estates, in, in whom subsisting. 111) 

Statute of Limitations as affecting the, 156 
transfer of moitgago as affecting, 172 
when right enforceable, 147 

escheated land, power of the lord to redeem, 112 • 

estate tail, effect of barring, on mortgage by tenant in tall, 97 
when cannot bejbarred, 97 

estoppel, moitgagor, of, who attorns to puisne mortgagee^! GO 

tenant under mortgagor's lease, of, extent of, 1T51, 165 
evidence, foreclosure action, in, how taken, 286, ‘.*{17 
execution, liability of an equity of redemption to, 146 • 

executors, mortgage of picrsonal estate by, 105, 1U6 
mortgagee, of, p^owers of, 182, 183 
notice to pay off mortgage, when served on, 262 
when sufficiently representing the estate in a foreclosure action, 280 
^duciary relationship, no purchase? of mortgage propertv where existing, 257 

• ^ where not existing between mortgagee and puuhwer, 

,* 288 0-0 t- , 

fines, repayments or interest in arrear, on, where allowed, 228, 229 
fire insurance, mortgagee's right to recover iiremiums paid on, 241 
first mortgagee, right to possession of propt'rty, 190 
fixtures, incluKSion in mortgage in fee, 119 • 

when passing on a mortgage of leaseholds, 12S 
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a&iujfis, when power of sale ifnes not extend to, 25fi 

foreclotfore absolute, acqujchconce or delay as atfecting application to feopOtt* 
300 

enlargement of time for redemption after, 293 
Older ioi, eflfcct of, 294 

form of, 293, 294 
procedure to obtain, 293 
when reopened, 298—300 
when made against infants, 291 
action, claims in, 283, 284 

coi-ts of, right t«) add to moit‘^age debt, 295 
lules as to defendant’s, 290, 290 
defence to, what must be pleaded, 280 
cqn liable sreuntjes in respect of, 291 
evidence in, liuw taken, 280, 287 
exercise of other remedies pending, 296 
f(uin of pioceedings, 283 
in what couit taken, 283 

ineumbianeeia subsequent to second mortgagor, against, 
what amounts to, 290 
order for accounts and inquiries in, 287 

whcie proceedings taken against second moitgagee, 
289 

power to limit to puisne incumbrances, 289, 290 
thud and subsequent incumbrances, elTcct in, 289 
aiicTiatiou or charge dining proceedings for, etlect of, 282 « 

hanknipf cy of moitgagor as not afTeeting pioceedings for, 277, 278 
dibini'^sal of action for ied<'mption as amounting to order for, 156 
eulaigeinent of time to redeem after older for, conditions of, 297, 

298 

principle aa to^ 
296, 297 

equitable mortgages and charges, under, 277 

institution of pioceedings for, }»ers()ns m whom right subsist!^ 
278 

■jurisdiction to order sale m jmicccdings for, 274, 276 
loss of right of action on covenant by, 271 
to, by lapse of time, 30i> 
nature of right to, 272 

form of order for, 288, 289 
IKiwer of sale as affected by, 245 
none against the Orown, 272 
partiCvS to proceedings for, 279, 280 
proceduie whcie claimed by writ, 285, 280 
proceeding on covenant after, effect of, 215 
remedy of, in respect of what pioperty available, 373 
when applicable to registered charge, 274 
where not applicable, 273, 274 
right of, net essential to validity of mortgage, 71 
« wlien arising, 71 

sale in lieu of, when ordered, 291, 292 
stamp duty on order for, 291 

terms upon which sale ordered irf proceedings for, 276 
wtftjn right to arisee, 272, 273, 276 

sale may and may not be dnected in proceedings for, 276 
, sevefal propertuis in one mortgage, 282 

there is no alternative remedy by sale, 274 
fraud, creation of mortgage by, effect on prior incumbrances, 345 
reopening of accounts on account of, 316, 217 
freehohls, accretions to, right of moi tgnge to, 120 

extent of estate conveyed by legal mortgage of, 118, 119 
, legal^moitgage of, form of, 112, 113, 117, 118 « • 

mortgage of, essential provisions of, 11 3* * 

freight, mortgage of, nature and form of, 184 * 

friendly societies, mortgaging and borrowing powers of. 111, 112 
further advances, date from vfnich time for stamping, runs, 137 
t duty chargeable on, ISC 

rcgnjtcation iu Aliddlesex of mortgage to secure, effect of, 336 
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MOlll’DAGit! — continued. ^ 

further advances, icgistration in Yorkshire of mortgage to secure, effect of, 
307, 338 

tjght to tack, when arising, 332, 333 
charges, duty chargeable on, 136 
future advances, security may be given for, 221, 225 

heir, notice to infant, retiiiiring payment of mortgage debt, euCElcicncy of, 251 
right of redemption in, 140, 111 

Lire-purchabe agieemeut, ownei’s lights under as against mortgagee, 119 
glebe, foreclosure action in respect of the, necessary parties to, 280 
goods, mortgagee’s right to sue for conversion of, 188 
goodwill of buhiness, when mortgagee entitled to, 120, 121 
improvements, ]>roof lequired of mortgagee on claim for, 210 

statutory registered charges in respect of, eliect of, 310 
inclosure expenses, right of limited owner to mortgage for, 104 
income, mortgaged pinperty, of, application by receiver, 266 

rccwivciy by receiver, 266 
incorporeal hereditaments, how mortgaged, 128 

iiideiuLiily, moilgagcc’s right to, for costs, charges and cxpi'iiscs, extent of, 
231 

infant mortgagee, discharge of mortgage by, 31 G 

power of the cmiit to deal with property vested in, 92 
mortgaging powers of an, 91, 92 

Older lor fojcflosurc absolute, when made against an, 291 
injury to propeity, power of raortgagoi to rcjstrain. 168 
iiitiuiiies, order for .sale, oti, wbeie thcie are seveiul iiicuinbi anecs, 292 
• 111 foreclosure action for, 287 

instalments, payment of mortgage debt by, provision for, 114 
lusuiance moneys, mortgagee’s lights m respect of, 121 
Ijolicies, mortgage of, when valid, 130 

ownership of, where taken out as security, 131, 132 
piionty between moitgagees of, 339, 340 

of moiigagcB of, ujion what depending, 131 
power of mortgagee to effect, 122, 123 
prcmmnis, when mortgagee may recover, 241 
receiver’s powers as to, 260, 267 
interest, absence of provision fur payment of, effect of, 116 

agreement for higher rate on failuie to make punctual pay men 
leliel granted, 116 

allowance by way of danHagos, IIC, 226 
ai rears of, transfer of mortgage as affecting, 177 
cesser of, after tender, 229 
costs of mortgagee, on, when allowcil, 233 
covenant as distinguished from that on the security, on, 227 
for payment of, when necessary, 115 
delay of redemption through loss oL deeds by mortgagee 03 affect- 
ing, 208 

expenses, on, when mortgagee entitled to, 243, 244 
failure to pay punctually where principal not to be called In ou 
punctual payment, 117 

limitation of time for recovery of, 229 • 

loan for a term conditional on payment of interim, 277 
merger of, in judgment on covenant, 226 

mortgage of settled estate, on, duty of tenant for Ufe as to, 229, 230 
security implies payment of, 225, 226^ 
overpayments and underpayments of, rights of parties as to, 230 
payment after default, effect of, 115 ^ • 

where mortgagee in possession, 115, 116 
possession when in arrear, effect of mortgagee taking, 221, 222 
proceeds of sale, on, when payable by mortgagee, 261 
proviso for redemption conditional on payment of, effect of, 276, 277 
reduction on punctual payment, provision for, 115 
• rigb^ of mortgagee where in arrear for two moi^s, 251, 252 

* rights of transferee and puisne mortgagee to, 230 

usual rate^of, 116 

fotestacy, devolution of mortgaged property on, 185 
investment on mortgage, power of trustees as to, 107, 108 
Obreland, taking of rests in, 221 • 

Joint account, loan by several mortgagees is by way of, 117 
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MOllTGAGf! — continued, • 

joint account, loan to trustees on, effect of, 110 

lease, mortgagor arul moi tgagee, by, necessity and effect of, 162 
mortgagee, effect of doalh of, on time for redera])tion, 2V8 
stock companies, borrowing powers of, 110, 111 
tenant, effect of mortgage by, 91 
judgment, as affecting the naiure of mortgage security, 326 
debt, effect of registration of, 346 

land improvement, charge for expenses of, power of limited owner as to, 106 
tav, power of limited owner to charge lands for redemption of, 1U5 
ledeniption, mortgagee’s right to recover puce of, 241 
Land Transfer T^cts, registiation of charge under, effect of, 338 
lease, failure of mortgagor to ]Oin mortgagee in, effect of, 163, 163 
iiiorlgagor and mortgagee jointly, by, when necc'SHuty, 163 
by, effect of mortgage on existing, 160, 161 
on mortgagee’s rights, 161 
estoppel of tenant under, 165 
not under statutory powers, effect of, 164, 165 
‘piovision for delivery of counterpart to mortgagee, 164 
statutory powers, 161, 162 
remedy of lessee where ultra viref, 165 
when express power necessary, 163 
or mortgagee, by, under statutory powers, 163, 1C4 
power of morlgagco in possession to grant, 198 
Buirender of, essentials to validity of, 167 

extent of slatuLoiy powers of, 167, 16S 
I»ower of mortgagi'C to accept, 16i' * 

to moitgagor, statutory power as to, 166, 167 
leaseholds, coven.inls for title to, how expressed, 137 

dischaige of mortgage by reassignment of, 313 
mortgage of, how effected, 126, 127 
when lixtures pass on a mortgage of, 128 
leading powers, provisions usually made as to, 123 
legal estate, acquisition after mortgage, right of mortgagee, 328 

averment by mortgagor as to possession ot, necessity for, 118 
mortgagor’s right to prefer subsequent mortgagee who calls for 
the, 330 

position of mortgagee obtaining, 327 

-trustee with the, 329, 330 
with best right to call for the, 327 
protection to mortgagee obtaining, extent of, 329 
registration of charge under Land Transfer Acts on possession 
of, effect of, 338, 339 

mortgage in Middlesex as affecting the, 335, 336 
right of mortgagee having statutory power of sale to convey 
the, 248, 249 

satisfied mortgagee’s limited interest in the, 331, 333 
title deeds, mortgagee’s right to, 204 
vested in mortgagee, effect of, 169 
mortgage, costs of obtaining, by agreement on deposit of deeds, 239 

• deed necessary for, 118 
definition of, 73, 74 

dismissal of action for redemption of, effect of, 155 
‘ , extent of estate conveyed by, 118 

extinguishment of equitable charge by taking, 336 
fixtures comprised in, 119 

• form of conveyance of freeholds by way of, 117, 113 
freeholds, of, form of, 312, 113 

provisions to be inserted in, 75, 76 
stamps chargeable on, 184 — 186 
mortgagee, conduct as to title deeds, effect of, 313, 314 
duty to obtain title (iee^s, 343 
legatee, mort|;age, of, rights of, 188 • 

right of redemption in, 140 , 

licensed premises, mortgagee’s rights in respect of, 320, 121 
lieu, distinguished from mortgage, 73 
life estates, mortgages of, provisions relating to, 121 

insurance* mortgagee’s right to allowances for premiums paid, 241 
iimitatioo of time, recovery of interest for, 239 
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MORTGAGE — continued . 

limited owoeiti, copyhold*?, of, rights as t!> mortgage for eafranchijjcmentL 

10:i, 101 

formalities precedent to mortgage by, 101 
mortgage by, effect of, 102 

for inclosnre expenses, rights of, 101 
of settled land by, when may be made, 90, 100 
necessity for joining, where consent to conveyance neces- 
sary, 103 

power to charge lands for expenses of tithe redemption, 104 
shift the incumbrance, 100 

redemption of land tax by, power to charge land on, 106 
right to mortgage not assignable by, 101 

capable of restriction, 101 
under express powers, 102 
rights under express power to lease, 103 
who are, 101 

lU pendenB, when claim against mortgagor should be registered as a, 340 
litigation, costs of, in defending title, when allowed, 238 

rule as to allowance, as between parties to, 237 
local authorities, borrowing powers of, 112 
lunatic, discharge of mortgage to, practice as to, 315, 316 

mortgage of property of, power of the couit as to, 92 
principles relating to mortgages by, 92 
reconveyance where money paid out of tnnds of, .'ilO 
maintenance*, mortgaged property, of, allowance of expenses of, 210 
i»auageineut, mortgaged property, of, mortgagee’s right to recover expenso 
of, 243 

manor, mortgage of, what it includes, 128 
marketable securities, stamp duty chargeable on, 137 
married women, moitgagirig powers of, 92 
marshalling, application of piinciple to mortgages, 303, 304 
effect of application of doctrine, 306, 307 
in whose favour applied to mortgages, 3d4, 305 
manner in which applied to mortgages, 306 
persons against whom doctiine applies, 305 
when surety entitled to benefit ot, 304 
memorandum of charge without deposit, effect of, 79 

merger, acquisition of charge by purchaser of equity of redemption ad effecting^ 
324 

esisentials to, 319 

express declaration against, effect of, 321 
how doctrine applied, 319 
interest in judgment on covenant, of, 226 
lower in higher security, of, rule as to, 325, 326 
nature of principle, 318, 319 

none where in opposition to the terms of contract, 326 
operation of presumed intention as to, 323 

presumption raised by tenancy for li^e against, effect of, 321 
where not beneficial to owner, 322, 323 
purchase of equity of redemption by moitgagee as effectyig, 323 
rebuttal of presumption in fav(»ar of or against, 321 
where charge acquired by owner of estate m remainder, 330 

united Vith fee simple or estate tail iu possession, 319, 
320 • 

limited owner acquires charge or charge is not absolute, 320, 321 
mesne profits, action by mortgagee to recover, nature of, 195 , 

Middlesex, dischaige of registered charge or mortgage lu, 314 
registration in, effect of, 334, 335 

provisions as to, 86, 87 

of mortgage to secure further advances in, effect of, 
330 • 

^ iftinerals, sale* of mortgaged property, with or without, 256 

mistake, deposit of dfteds made by, burden of proof as owner, 81 
month, meaning of, 226 

piortgage, agreement to execute, effect of, 76 
avoidance of, 316 
by way of annuity deed, 88, 89 
suretyship, 89 
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ICORTGAOXI — eontiniued. f 

mortgage, by way of trust for sale, pffert of, 72 

copyhold, piocpduro on satisfaction of, 126 
date of payment jn, object of, 111- 
debt, assignment by way of security, 180, 181 
costs of recovering, when allowed, 239 
covenant for payment of, naime and place of, 113, Hi 
Tight of person paying off, ISO 
definition of, 70 
discharge by payment, 307, 308 
elements of a, 70' 
equitable, definition of, 74, 76 
form not necessary to constitute a, 70 
freeholds^ of, essential provisions of, 113 
form of, 112, 113 

leaseholds, of, how effected, 126, 127 
legal, definition of, 73, 71 
lien dibtinguished from, 73 
meaning o*f, under the Stamp Act, 1891 181 

pledge or pawn, distinguished from, 73 
power of absolute owner as to, 91 
eerond and third, nature and rights as to, 76 
security, assignment of debt separalolv fiiwu, elTcct of, 171 
devolution on death of inoi Igagee, 182 
nature of property of, 182 
W'lien temporarily unredeoniaMe, H5 
tenancy cieated bv a, effect of, 191 ^ 

transfe'r of, itre ti ansfer of mortgage 
Welsh, sre Welsh mortgage 
what may be the subject of, 73 
mortgagee, action on covenant by, 267, 268 

as trust.ee, 268 

adoption of concurrent remedies by. elbct of, 2G9, 270 
adverse title set up by, effect of, 223 
allowances to, for marntenance and lepairs, 210 
amount debiU'd to, on taking accounts, 215, 216 
application of proceeds by, on moitgagor’s bankruptcy, 301 
assignee of, extent of right as to consolidation, 211 
bonus or commission may be stipulated for by, 221 
compensation money, when to be paid to, 120 
compound interest, when charged to, 231 
costs, charges and expenses of, right to indemnitv for, 231 
of, extent of pnority of, 234 

forleiturc of indemnity for, what will nmnunt to, 231 
' parties claiming under the, how p.ival»lc, 233 
when in the discretion of the court, 233 
when allowed interest on. 233 

ordered to pay or is deprived of, 235 — 237 
demand of payment by, effect of, 118 
devolution of copyholds on death of. IS-t, 185 
discharge of mortgage on death of, 316 
duty to account to successive incumbrancers, 255, 256 
entry on part of premises by, /effect of, 193 
‘fij-st. Tight poNsession of piopcrt^^ 189 
forcible entry by, iight.5 on, 193 
foreclosijre and sale by, effect of, 271 

proceedings, right to institute, 278 
goods, of, Tight to damages on suing in trover, 188, 1S9 
in possession, accounts against, nature of, 219 

when not taken with rc-^tj?. 221 
with resLs, when taken, 220 
agricuIturiJl land, of, liability, 201 
arrears of interest at tiipe of entry by, cffect*of^ 221*, 

effect on payment of interest, 115, 116 
execution of repairs by, degree of care necessary, 203 
extent of liability for waste, 208 
liability to account, extent of, 200 

foundation of, 198, 199 
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IIORTQAOE — continued, • 

mortgagee in posaession, liability to subsequent incumbrancer, 201, 202 

non -1j ability for rent when premises incapable of 
occupation, 201 

power to cut and sell timber, 203 
remedies of mortgagor for wrongful waste by, 204 
rent charged to when in actual occupation, 201 
surplus funds in hands of, how treated, 219, 220 
when time should be given before entry by, 191 
institution of proceedings by, effect of, 234^ 236 
insurance by, powers .as to, 122, 123 
joint, death of, effectf on time for redemption, 298 
just allowances to in action for redemption, when ordered, 154 
lease by mortgagor under statutory powers as affecting, 164 
liability for loss of title deeds, 207, 208 
to produce title deeds, 206, 207 
limited interest, of, liability to produce title deeds, 207 
nature of estate and interest of, under a conveyance, 168, 109 
not entitled to notice in case of an eq*uitable raoitgage, 148 
position of, on cxerciping power of sale, 253, 264 
obtaining the legal estate, 327 
sat-isfied, as to legal estate, 331, 332 
with better right to call for the legal estate, 327 
power of sale of, 122 

when exercisable, 253 
restrained, 253 

where mortgage made bet.ween August, 1800, and 
Jannarj^, 18S2 247, 248 

to accept surrender of lease, 167 
powers and liability of, wheie security includes a business, 197 
protection affoided by legal estate, extent of, 329 
purchase of equity of redemption by, as effecting merger, 323 
l)urchaser from, protection of, 258, 259 
who may be, 257 

recognition of mortgagor’s tenant by, effect of, 105 
redemption of land tax by, rights as to recoveiy of price, 211 
registered chaige, of, right to possession of chaigoil lands, 190 
remedies of, right to pursue concurrently, 244, 2*45 
rent from tenancies binding on, right tcT, 196 

not binding on, to whom payable, 195 
received by, application of, 196, 197 
restraint of waste by, rights as to, 160 
right to acquire an equitable estate, 169 

the legal estate after mortgage, 323 
consolidate, extent of, 209, 210 
principle of, 208, 309 
statutory limitation of, 209 
when arising, 211 
custody of title deeds, 204 
deeds on obtaining a bad title, extent of, 206 
employ agent to effect a sale, 255 • 

expenditure incurred in making profits, 241 
goodwill of business, in what cases, 120, 121 
growing crops, 197, 198 • 

inrsiie profits, extent of, 195, 196 * 

pi event deterioration of property, 189 
protect the security, 186 • 

restrain mortgagor for prejudicing the security, 186, 187 
sue for breacli of covenant by tenant of mortgagor, 

trespass, 188 

transfer mortgage, 169, 170 
jfpr^ts as .to dealing with mortgage, 180, 181# 

• • • insurance moneys, 121 

recovery and maintenance of security, 187, 183 
value of security, 186 
where mortgage by way of charge, 169 

premises in possession of strangar, 168 
yested with the legal estate, 169 

.( 17 ) 
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MOBTGAOE — con^invfiS, , 

mortgagee, satietaction of pmsno mortgagees on sale by, SCO 
second, right to possession, J92 

stay of proceedings by, payment of mortgage debt as effecting, 
310, 311 

surrender of lease to, extent of statutory powers as to, 167, 108 

term, of, no right to custody of deeds, 204, 205 

title of, rights as to, 186 

tolls, of, right to restrain reduction, 187 

trustee, position of, 329, 330 

when an express or construe! ive trustee, 2G0, 2G1 
entitled to fixtures, 119, 120 
tenancy not binding on, 392 
mortgagees, nature of holding of several, 117 
mortgagor, appointment of a receiver as affecting, 203, 204 

as necessary party to foreclosure pioceedings, 279 
conduct of sale, when given to, 276 
date upon which right of redemption accrues to, 147 
death of, ars affecting foreclosure proceedings, 279, 280 
right to tack debts, 333 
statutory appointment of a receiver, 2C5 
failure to redeem in action for redemption by, effect of, 156 
lease by, when express power necessary, 163 
leasing powers of, 161, 162 
liability of mortgagee to, 160 

management of property by, extent of right, 158 
no restrirfion on, aftei* payment of amount due under the •mort- 
gage, 143, 144 

notice of payment off by, effect of non-compliance, 147, 148 
persons included in term, 262 
position as tenant, 168, 159 
power to accept surrender of lease, 16G, 167 
right of redemption in persons claiming through the, 139, 140 
of, extent of, 139 

to credit for payments made to mortgagee as against trans- 
feree, 179 

possession, extent of, 167 
rent, extent of, 168, 161 
restrain injury to property, IGS 
ship, of a, powers of, 133, 134 

sm render of lease to, statutory powers as to, 167, 168 
terms upon which he may redeem, 146 

transfer can be called for by, 170 
transfer of mortgage when cannot be called for by, 170 
necessaries, infant’s powers of mortgaging to raise money for, 91, 93 
new tenancy, recognition of tenant by morigagee amounting to a, 166 
notice as affecting priority of registered mortgages in Middlesex, 366 
assignment of debt, of, as affecting rights of parties, 77, 78 
claim by puisne mortgagees to surplus proceeds of sale, of, when suG- 
cient, 260 

•constructive, what amounts to, 343 

defence of purchase for value without, essentials to valid, 328 
effect on right to priority, 341 

in lien of dttiringa*, effect of protection afforded by, 341 
limited owner, of intention to mortgage by, necessity for, 101 
mortgagee to tenants 1o pay rents to him, by, effect of, 194 
•payment off by mortgagor, of, effect of non-compliance with, 147, 148 
priority of mortgages of policies of insurance depends upon, 131 
requiring payment of moitgage debt, form of, 251 — 263 

sufficient address for service of, 
261, 262 

transfer of mortgage, of, effotft of, 179 
option, repuTcjjjiase after sale, to, nature of, 72, 73 
order, action for redemption, in, form of, 163, 16^ 
foreclosure absolute, for, effect of, 294 ' 

form of, 293, 294 
how made against infants, 294 
procedure to obtain, 293 
special allowances in, 288. 
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mortgage — continued, 

order, foreclosure absolute, for, where proceedings taken against second mort* 
gagee, 289 

nut, foreclosure action, in, form of, 288, 280 
stamp duty on foreclosure, 291 

originating summons, action for redemption commenced by, 151, 153 
service out of the jurisdiction, 151 

jiartition action, appointment of receiver on behalf of mortgagee of share 
in, 263 

partnership, change lu membership of, mortgage not affected by, 96 
implied power of members to borrow, extent of, 94, 95 
inability of one partner to mortgage freight to be earned, 95 
mortgage by deed of property of, essentials to valnlity, 95, 96 
of property of, by one partner, effect of, 95 
nature of a mortgage of a shaic in a, 96 
power ()f partner to lend money on nioitgage, 97 
rights of mortgagee of shaie in) 90, 97 
pawn, distinguish meut of mortgage from, 73 ^ 

payment off, moitgage debt, of, effect of, 310 

on position of moitgagee, 317 
pejpetual loan, how to be expressed, 114 

jjeiboiial chattels, equitable mortgage of, writing not essential m case of, 75 
ram t gage of, naiuie of, 139, 130 
estate, devolution of mortgage security on, 183, 183 
])ropeity, nature of equitable moitgage of, 70, 77 
^ rtqjieseiiLatives, liability on the covenant foi payment, 270, 371 

mortgage of copyholds by, powcus, HKi 

personal estate by, 105, U)G 
real estate by, powers, 106 
mortgagee, of, as necesvsary /lartieis to action for 
redemption, 150 

position of, as to the security, J83, 
183 

power of sale of, 250 

right to institute foreclosuie proceedings, 378 
when express power of sale not exeicisable by, 250 
pleadings, action for redemption, in an, 153 
pledge, distinguisbmeut of mortgage from, 73 

policies of insurance, covenants for title to, must be express, 130, 131 
mortgage of, when valid, 130 
ownership of, when taken out as security, 131, 132 
priority between mortgagees of, 339, 340 

of mortgages of, upon what depending, 131 
statutory power of sale in mortgages of, 131 
possession, claim for, in action for foreclosure, 284 

costs allowed to mortgagee in recovering, 239 

entry by mortgagee into, when time should be given before, 191 

first mortgagees right to, 189 

inquiry as to, when directed, 193 

mortgagee, by, actual, effect of, 193, 194 

receipt of sum equivalent to rent as nht amounting 
to, 194 

vahat amounts to, 193, 194 
In, no vacation by, 194 ^ • 

power to grant leases, 198 

principle upon which liability of is founded, 198, 
199 * 

rights of, 194 — 198 
when recognised, 193 
mortgagor’s right to, extent of, 157 
receiver, by, effect of prior, 192 
• second mor^agee’s rignt to, 190, 192 

* 6&anger, ^y, rights of mortgagee as to, 168 • 

possessory titlev ng^it of redemption in, persons claiming by, 143 
power of sale, application of proceeds arising from exercise of, 259 
devolution of statutory, 260, 261 

employment of agenta in exercising, right of mortgagee as 
to, 266 ^ 

equity of redemption as affected by exercise of, 259 
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MO&TGAQS — eonivaaed. 

power of sale, exercise of, Where different securities fi7e held bjr Cue hloft* 
gagee, 264 

implied, as to copyholds, 126 
mode of exercising, 263, 254 

mortgage of policy of insurance, in, nature of, 131 
ordei for loreclosure mist as affecting, 246 
pai amount effect of, 246 

j)osition of moitgagee on exercising, 253, 254 
power to impose icstnctive covenants in exercise of, 266, 257 
pjactjce with legard to express, since 1881.. 250 
rtgiatered mortgagee of ship, of, 240 

owner of registered charge, of, 249 
lelief to mortgagor on exercise of, grounds for, 254 
leservatioii of minerals on exercise of, 256 
i#jstrictions on exercise of statutory, 251 
light to exercise, pending foreclosure proceedings, 296 

Without concurrence of subsequent mort- 
. gagees, 255, 256 

statutory, in mortgages made between August, 1860, and 
Januaiy, 1882 ..247, 218 
right of mortgagee as to, 122 
since llecember, 1881. .248 
Rupplcincutaiy piovisions to, 24G 

Buivivorship of, where money adv^aneed on a joint account, 260 
teiuis of express, when inseited, 245 

when ca.s(‘nients may be grantixl on exercise of, 256«* 
exercLsable by mortgagee, 253 

ininhed to moitgagee of chattels and choses in action, 
210, 247 

moitgagee may be restrained from exercising, 253 
not extending to fixtures, 266 
who may exercise an e.xpress, 249, 250 
preservation, mortgaged property, of, mortgagee’s right to recover expense 
of, 242 

presumption, rebuttal of, in favour of or against merger, 321 
where merger not beneficial to owner, 322, 323 
principal, agreement not to call in, effect of proviso, 116, 117 

and inten>.si, matters to be sot out iii taking account of, 223 
debt, proof of, on taking accounts, 223, 221 
procedure on acUon for, where payable on demand, 269 
priority as between mortgagees of land, 327 — 339 

personalty, 339 — 341 
shares, 340 

between mortgages of personal property requiring registration, 340 
effect of stop order as notice of charge giving, 340, 341 
failure to gam, if notice received, 311 

prior incumbrances, of, not postponed to mortgage by fraud, 346 
registered charges under the Land Transfer Acts, of, 338, 339 
registration iii Yorkshire, on, 336 
unregistered instruments in Yorkshire, of, 337 
profits* expenditure incurred in making, right of mortgagee to, 241 
proviso for redemption, change in mortgagor’s estate by virtue of, 122 

effect where conditional on payment of interest, 
• 276, 277 

form and effect of, 121, 122 

^ • right to redeem depends upon the form of, 276 

puisne incombrancers, action for redemption by, parties to, 151 

appointment of receivers on behalf of, effect of, 262, 

as necessary parties to foreclosure action, 281 
failure to redeem in action for redemption by, effect of, 
354 • • ^ 

period of redemption fixed for, 290, 291 
power to limit foreclosure to^ 28ff, 290 
right to institute foreclosure proceedings, 278 
rights as to interest, 230 

• satisfaction of claims of, on sale by mortgagee, 260 

purchase for value without notice, essentials to sustain defence of, 328 
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MORTGAGE — contivueS. 

purchase-money, application of, when aiisirft: from sale 2f7, 245 
purchaser, mortgagee, fioni, protection of, 2;)8, 2r)9 

who may be, 2;)7 

gui prior tempore potior est ^ure, effect of maxim on puonty of incum- 
brances, 33i 

rates, as the subject of mortgage, 129 

real estate, power of personal reprcscnlativc to mortgage, 106 
when mortgage security devolves as, 184 
reassignment of leaseholds, dischaigc of mortgage by, 313 
receipt, payment of mortgage debt, for, stamp duty on, 315 
receiver and manager, functions of a, 262 
application to appoint, 261, 262 
appointment by the court, 261 , 262 

in aid of vendor’s lion, 263 

on behalf of puisne inoitgagccs, effect of, 262, 263 
out of couit, 264 
functions of a, 262 

incumbrancer’s right to appointment of, 190 
insurance and application of income' b\^ 26i), 267 
mortgaged property, of, nature of lioldmg of, 147 
moitgagor’s death as atfccting a statu1«)ry appointment of, 265 
no distiaint by mortgagor alter apjiointmcnt of, 26f», 267 
obicct of apjiointinent of, 261 
poison to whom rent in hands of, beloncrR, 196 
position of tenants and mortgagor on appf>intmcnt of, 263, 264 
under statutory apjxHntmerit, 265 
possession bv mortgagee after appoiutmeiit of, how obtained, 196 
prior entry by, effect of, 192 

receijit of rent by, after foreclosuie oidct, eflFcct of, 298, 299 
recovery of income by, powers, 266 
remedy of mortgagee as against a, 157 
remuneration of, 267 

rents in the hands of, when mortgagee entitled to, 196, 197 
right of equitable mortgagee to appoint-njeut of, 262 
statutoiy jioweis of appoint iinuit oi, 265 
when will be appointed, 261 

reconveyance, change in title to equity of redemption, on, 313 
copyholds, of, how taken, 312, 313 
costs of, by whom borne, 317, 318 
default by moilgagee in deli\cry of, effect of, 237 
equitable mortgage, of, 312 
form of, 311 
pcrs»ons cntdb'd t-o, 308 
Tight of second mortgagee to, 309 

to delivery of title dce<Js extent of, 309 
stamp duty on, 316 

redemption, action for, protection of absent party to, 119, 150 
application of principle of, 303, 304 
by payment, 307, 308 

release of security, 308 ^ 

cases in which may be postponed, 145 
conditions of, 147 

enlargement of" time for, after foreclosure absiplute, 298 

order 296, 297 

equity of, nature of an, 138, 139 

escheated land, of, power of the lord^ to, 142 , 

legal right to, when foreclosed, 272 

legatees’, devisees’ and heirs* light to, 110, 141 

mortgagor’s right to, extent of, 139, 110 

not allowed in action to impeach mortgage, 163, 153 

omission of proviso fer, effect of, 73 

f^CTind of, where several jjornmbraiiccrs, 290. 391 

persons «en titled to effect, 139 . • 

• • • under disability having a right of, 141 
property available for, on death of mortgagor, 302 

where several mortgagors arc liable, 302, 
303, 

properties are liable, 
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MOETG A.OE — continued. 

redemption^ proviso for, rhnneo in niorlgagor’s pstato by virtue of, 123 
form and effect of, 321, 322 
right esscnfial to mortgage, 71 

of aseigiioo pendente life to become a party to an action 
for, 140 

persons claiming a possessory title to effect, 143 

through mortgagor to effect, 139, 110 
to, T\hen barred, 71 

enforceabJe, 117 

settled estates, of, persons in whom right as to subsists, 110 
terms of, J45 

lime allowed mortgagor in order for, 153 
who is entitled to sue for, 302 
registered charge, alteration of teims of, effect of, 85 
discharge of, 314 

foreclosure procedure in respect of, 285 
form of, 85 

in respect of improvements, effect of, 346 
ordcl for foreclosure absolute in respect of, 295 
power of sale of registered owner of, 249 
piiority in respect of, 86 
provisions implied in, 85 

icmedy of foreclosure or sale applicable to, 274 
rights of chargee under, 85 
transfer of, 86, 175, 176 
land, deposit of certificate of, effect of, 83 
registration, annuities, of, effect on a chaigc upon land, 346 
annul tv deeds, of, provision for, 89 

charge under the Land Transfer Aets, of, effect of, 338 
deeds of arrangement, of, effect of, 346 
judgment or Crown debt, of, effect of, 346 
land excepted from local, 86 
Middlesex, in, effect of, 334, 335 

provisions relating to, 86, 87 
mortgage by bankrupt not rendered cffetMiial by, 93 
priority between mortgages of personal propeity requiiing, 340 
warrant of attorney, of, provision for, 90 
Yorkshire, in, piiorilies of, 336 

provisions as to, 87 
remainders, mortgage of, form of, 138 

renewabJe leases, how treated when renewed by either party, 137 
rent, application where received by mortgagee, 196, 197 

apportionment of, where separate mortgaged propcitics in same lease, 
202 

arrears of, mortgagee no right to, 161 

when mortgagee entitled to, 194 — 196 
liability of mortgagee to, when in occupation, 200, 201 
moitgagor’s right to receipt of, extent of, 157 
prepayment of, effect on mortgagee’s rights, 196 

receipt bv mortgagee in possession after foreclosure order, effect of, 
c298, 299 

receiver, in hands of, w-hen mortgagee entitled to, 196 
reservation of, where mortgagor or piortgageo leasing under statu- 
tory 'powers, 164 

Tight of mortgagor to, extent of, 361 

tenancies not binding on mortgagee, from, right as to, 195 
twnsfer of mortgage as affecting arrears of, 177 
rent charge, nature and method of mortgaging, 129 
repairs, uinrLgagec in possession, by, degree of care necessary, 202 

scale of expenditure required, 203 
mortgaged piemisea, to, provision for, 123 

nature* of allowances to mortgagee for, 240 
repayment, datf of, object of provision as to, 114 • • 

mortgage debt by instalments, of, how jfrpviiiQd for, 114 
ou demand, of, nature of covenant, 114 
restrictive covenant, power in mortgagee to impose on sale, 366, 267 
rests, accouTit against mortgagee in possession, when taken wjth, 330 
a^4iu8t> m'^itgagee, effect of taking, 230 
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lesta, how taken in Ireland, 221 
method of taking, 220 

none taken where interest in arrear when mortgagee enters, 223 
when accounts not taken with, 221 
loversionary interests, discharge of mortgage of, 313 
reversions, mortgage of, form of, 128 

Tight of entry, when may be exercised without notice, 191, 192 
time should be given before exercising, 191 
sale, application of proceeds of, where part of the piopcrly is sold, 223 
purchase-money arising from,-247, 248 
conditions of, on sale by muitgagee, 255 
conduct of, m foreclosure proceedings, to whom given, 27G 
costs of, mortgagee’s light (o recover, 213 

implied power of, in inoitgagoc of chattels and clioses in action, 216 
inquiries when ordered before, 292 

interest on proceeds of, when payable by niortgagt*(% 201 
jurisdiction to ordei, in foreclosure prticccdings, 27i, 275 
mortgagee, by, application of money from, 259 
option to repurchase reserved on, nature of, T2, 73 
(Older for, in lieu of foreclosure, when made, 291, 292 

when made in action for ledeiujitioii, 155, 15G 
paramount eflect of power of, 210 
powei of attorney, under, authority necessary to, 251 

in legist ered owner of rcgisleT<‘d charge, 249 
public auction, by, effect of power of, 215 

statutory power of, in morlgiiges maile belw(‘cn August, 18(i(i, and 
January; 1882 ..217 
since December, 1881... 24 8 
supyilementary provisions to yiowcr of, 210 
teims of express power of, when inserted, 245 

upon which ordered in forcclosuie proceedings, 275, 276 
vaiiations as to persons ultimately entitled, 259, 2(U) 
when, may be directed in foreclosuie proceedings. 275 
rehef granted to mortgagor in respci t ot, 251 
who may exercise an express power of, 249, 250 
•atisf action, copyhold mortgage, of, procedure as to, 120 
second mortgage, nature and rights in respect of, 70 
mortgagee, account taken by, form of, 216 

foreclosure action by, to redeem first mortgagee, effect of, 
290 

necessity to foreclose, before proceedings taken to fore- 
close the mortgagor, 289 

no right in, to notice to pay off mortgage debt, 252 
order in foreclosuie action where ptuceeduigs taken against, 
289 

right to possession, 190, 192 
reconveyance, 309 

security, costs of completing, when allowed, 239, 240 
kinds of, 73 
meaning of, 135 

settled laud, duty of t/enant for life as to interest on mortgage of, 229, 230 
effect of mortgage by limited owner of, 102 
equity of redemption in, in w'hom subsisting, 140 
express power of mortgaging, eflcct.of, 102,^103 
mortgage by limited owner of, when may be made, 99, 100 
power of limited owner to shift an incumbrance on, 100 
powers as to mortgaging, not capable of rcstiictuu/, 104 
representatives of, in lorcclosure action, 280, 281 
shares, liability of mortgagee of, 169 

mortgage by deposit of certificate in blank, power of sale in, 215, 
247 

, priority of mortgagees as \o; 340 

righli of st^ijLreholder to require company to transfer its lien ou, 

170 • • • 

shifting incumbrances, power of limited owner as to, 100 
siiip, discharge of mortgage of, 313, 314 
interest allowed on mortgage of, 226 
mortgage of a, statutory provisions for, 133 
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■hip, poesession by mortgagee ^of, effect of, 184 

power of sale of registered mortgagee of, 249 
powers of mortgagor of, 133, 134 
priority of mortgages of a, 133 
property included in ni(ntgage of, 133 
transfer of statu toiy uioitgage uf, 17G 
simple contract debt, vvlien amount secured by mortgage is a, 70 
small holding, advance on moilgage for purchase ot, power of county council 
as to, 112 

BoUcitur, deposit of deedg with client by, what may be suflicieiit, 82 
jmi chase of mortgaged piopertv by, 257 
solicitor-mortgagee, riglit to costs, 124, 145 
special directions, when made in an order for redemption, 154 
specialty ci editor, remedies of moitgagee as a, 270, 271 
debt, when amount secured by moitgage is a, 70 
specific bequest, mortgage of, etteot of, 183 

peiformancc, agicemeiit to execute a disentailing deed enforced by 

decree for, 97 

» lend nut enfoiced by giant of, 75 

stamp duty, chargeable on legal moitgages, 181 - iSfi 
exemptions from, 137, J38 
foreclosure older, on, 291 
ordiiiaiy receipt uf mortgage debt, on, 315 
reconveyance or ilibchaige of moitgage, 315 
traiisfei of moilgage, on, 174 
Statement of claim, action foi foreclosuie, 285, 28(> 

Statute of Frauds, eqiiitalile moitgage as alTiH'tcd by, 74, 75 • 

Limitations, cflect on light to ledcein, 71 

equity of icderuptjon as alTeeted by, 15f5 
ledemjition by jieihons claiming undci, 142 
statutory mortgage, effect ot, IIH 

stay of pruecediiigs, effect of payment by inoilgage debt to, SIO, 
311 

transfer uf mortgage, effect of, 175 
stock moitgage, inability ot trustees to lend on, llt> 
stocks and shares, dischaigc of mortgage of, 313 

mortgage of, how etlected, 132, 133 
stamp duty on mortgage of, 137 
stop order, effect of as notice of cbaige, 310, 341 
Eub'demise, moitgage of Icapeholds by way of, 120, 127 
sub-mortgage, dcjiosit by, power of legal moitgagee as to, 82 
effect when liy transfer, 181 
elements of ^ecu^lty of a, 132 
exercise of power of sale under, 181 
mortgagee’s light to ciealo, 180 

iiei'essary paitica to action for redemption in case of a, 
J50 

payment off by mortgagor, effect of, 181 
power of trustees to lend on, 110 
jiijtiiity of outstaiidjiig equities to, 181, 182 
, light of original mortgagor as to, in paying sum due, 82, 83 

sub -mortgagee, dealings between mortgagoi and mortgagee as affecting, 
182 

successive iurumbrancers, order for rederapfion in case of, 154, 155 
• ' right to add costs to security, 232, 233 

Eiimmons, evidence in foreclosure action corameuced by, 286 

, for directioifs, pleadings on, in foreclosure action, 285 
jurisdiction to order forcelosuie or sale on, 283 
surcharge and falsify, when leave may be given to, 210, 217 • 

surety, marshalling in favour of, 3(H, 305 
suretyship, provisions of mortgage by way of, 89 
surrender, copyholds, of, by mortgagor, necessity for actual, 125 

discharge of mortgage .sub- term by, 313 • • ^ 

leaser, of, enforcement of contract for, 167^ 
essentials to validity of, 167 * 

extent of niortgagor’s statutory power to accept, 167 
statutory power of mortgagor as to, 166, 167 
t svheu ipurtgagee may accept, 107 
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survivorship, power of sale, of, where money advanced or a joint ttrcount, 260 
tacking, abolition in Yorkshire, 336, 337 * 

application of doctrine to further advances, 332, 333 

mortgage by way of tiust foi sale, 333 
debts, of, elTet t of death of moitgagor on ught as to, 333 
essentials in, 331 
uutuie of the doctrine, 330 
taxation of costs, scale allowed, 232 
tenancy at will, deter miiiatiuii by mortgage, ICl 

iiiurlgagor and inoitgiigee, befwer'o, how effected, 159, ICO 
iiatuie of, when created by the muxtgage, 191 
not biiidiiig on luoitg.igee, right to rent of, 195 
when not binding on inoitgagee, 192 
tenant foi iile, as nect's-^iii y i>aily to foicclo'.UTO acMion, 2S0, 281 

duty ot, n't to nitoicst on ui<»rtg:ige of settled e>>ta1e, 229, 230 
liubrJily of tuoilL»agee lil, for ])i oduct ion (»f deeds, 20/ 
j)H -unjptJon against iikijmt raised by esL.ile ot, 32! 
light, to title (Jeeds as a*,’airi''t nioitg.igcc of a term, 205 
I'jglils as puicliaser uf an nieinnhiauice, 1// 
in tail, d('})Urit ot title deeds by, effec t ol, 99 

< \teTjt ot dj.-entail euMted b> inoilg.igc by, 98 99 
zuoitgage of « ojiyholds by, Jorni ol, 99 

law appliCMhle to, 99 
mortgaging powers of a, 97, 98 
position of mortgagor as, 158 

recognition by mortgagee, a question of fact, 165 
• effect of, 165, 160 

when creating a new tenancy, 166 
tenant’s fixtures, rights of tenant as against mortgiigei* as to, 119, 120 
tenants, notii'C by mortgagee to, to pay rent, otlect of, 191 
posit jori (jt, on appointment ot a leceivcr, 265', 26f 
tender, interest cea-sirig to lun alter, 229 

inoitgjgor, by, ellcct ot refusal of, 149 

natuie of ellcctive, 148, 119 
person to make, 119 
place of, 149 

refusal by mortgagee, effect of, 235 
right to title deeds as affected by, 310 
third parties, mortgagee’s rights as agamst, 187 
timber, power of mortgagee in possession to cut and sell, 203 
tithe redemption, power to chaige lands for expenses of, 104 
rent charges, nature and method of mortgagrug, 129 
title, copyholds, to, covenant for, how expressed, 126 
costs of litigation allowed in defending, 238 
covenants foi, how ikjw expressed, 123 

to policies^ ol iiisuiaiicc, must be express, 130, 131 
deeds, charge cicalcd by deiwjsit of part, 79, 80 

costs of obtaining from the court, by whom borne, 318 

custody of, mortgagee’s right, 2tJ4 

deposit ot, to secuie a debt, effect of, 78, 79 

duly of legal mortgagee to obtain, 342, 343 , 

effect ol constitution of frust of, 315 

notice of subbeiiueiit iiicumbrances on right to delivery 
of, sno . 

extent of light of mortgagee with baJ title td, 206 
liability of mortgagee of limited interest to produce, 207 
loss of, as affecting payment of interest* 208 , 

no light in mortgagee of term to custody of, 204 
' parting with, after deposit, effect of, 82 
possession by equitable incumbrancer, effect of, 330 

of, as between equitable incumbrancers, effect of, 344, 
345 • , 

pte^sumption arising^ from deposit of, 80 
prodiictioft of, liability of mortgagee as to, 206, 207 
^ ngfit' of co-owners to, as against mortgagee, 205 
equitable mortgagee by deposit to, 205 
mortgagee to, on exercising power of sale, 206 
tenant for lile to, as against mortgagee of a term, SOO 
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title deeds, light to, on reconrreyance, extent of, 309 

tender as atfootiug right to delivery of, 310 
when charge may m^t be created by deposit of. 80 
mortgagee ot copyholds, of, cKterit of, 12li 
mortgagee’s rights in legard to, 180 

when dcclai’iitioQ ot, must be claimod in action for foreclosure or 
sale, 281, 28r> 

trade fixtures, jiassing with mortgaged property, 250 

lights between mortgagor and mortgagee as to, 119 
tzaijsfer of hill ot s.ilo, liow elToeted, 17C 

mortgage, altering the equity of redemption on, 172 

arrears of rent or interest as alfei'tod by, 177 
assignment of benefit of mortgagee’s powers by, 171 
building society, fiom, how efferted, 173 
copyholds, of, how effected, 172, 173 
costs of, 171 

credit to he given to mortgagor on, 179, 180 
cvidenee ol amoaut oiiginaJIy aiivauced on taking, 178 
cxjjrcss powers of transferee iirder, 172 
extent of value affected by, 17G, 177 
form of, 171, 174 

how affected by prior dealing between mortgagor and 
mortgagee, 179 
far writing essential to, 174 
mortgagee’s right to lecover costs of, 213 
ijglitf as to, 109 

mortgagor’s right to call lor, 170 
notice to mortgagor of, effect of, 179 
lights of subsequent iii(‘umhraiiccis as to, 170 
ship, of, 170 
stamp duty on, 174 
statutory, effect of, 175 
taken subject to outstanding equities, 177 
terms upon which mortgagor can call lor, 170 
tiust.ccs, lioni, praetic<i as to, 173 
registered charge, how effected, 175, 170 
transferee, position of, on obtaining the legal estate, 329 
rights as to iuter<‘st, 230 

w'hen express powt^r of sale is not exercisable by, 250 
trespass, right of moitgagee to sue for, 188 

trover, goods, of, mortgagee’s right to recover damages in respect of, 189 
trust for sale, application of doctrine of tacking to mortgage by way of, 332 
effect of moitgage by way of, 72 
trustee, effect whero title deeds left in custody of, 345 
111 bankruptcy, extent of right to redeem, 142 

how sued in foreclosure proceedings, 279 
light to ledeem, 289 

when valid mortgage may be made by, 94 
mortgagee acting under power ol sale is not a, 253, 254 
no power to waive notice by limited owner intending to mortgage, 101 
'personal liability of, on moitgage, how avoided, 70 
when mortgagee an express or constructix e, 200, 261 
becomes for mortgagor, 310 
trustee-mortgagee, position of, 329, 330 
liusteea. action on a covenant by mortgagees as, 208 
charity, of a, borrowing powers of, 111 
' choice of vainer by, duty as to, 1(J9 
duties of, when lending on mortgage, 108, 109 
form of mortgage by, lt)7 
to, 110 

investment, on mortgage by, must be by themselves, 108 

powers, 107, 108 , 

loan ori joint account by, effect of, 110 ^ ^ « 

moitgaging powers of, 107 , • 

no power in, to invest in an equitable or contributory mortgage, 108 
percentage of valuation upon which a loan may be made by, 109 
receipt of, as a sufficient discharge, 151 
jright'tk) institute foreclosure proceedings, 278 
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trustees, transfer of mortgage from, practice as to, 173 

when sufiiciently repieseuOng an Estate in foi<*clo,ure actum, 280 
unpaid vendor, rights as between equitable mortgagee aid, 3ir> 
valuation, duty of truslees as to choice of pcr«(»n to make a, lOi) 
percentage of, upon which trustees may Icmt, lOJl 
vendor, unpaid, rights as between equitable mortgagee and, 315 
vendor’s lieu, appoititment of receiver in aid of, 263 
vesting order, death of mortgagee, on, when will be made, 316 

W'ho may apply for, 317 
discliargc of mortgage to infant, on, 316 
lunatic, on, 316 

power to make, w'hon mortgagor refuses to comlitionally sur- 
lender copj-^holds, 125 

voluntary convi‘yaiice, rights of parties under, to surplus proceeds, 260 
volunteers, when doctrine of marshalling applies to, 301 
warrant of attorney, form of, UO 

foiriialilies to be observed in respect of, 90 
former use of as a secunty. 89, 90 
regibtiation of, necessity ior, 90 
to vacate, dischaigc of mortgage of copyholds h3^ 312, 3i3 
waste, liability of mortgagee in iiossession for, extent of, 203 
m<u'tgagor for, 160 

remedies of mortgagor where mnitgagcc in possession commits wrong- 
ful, 20i 

when moitgagee in possession may cut timber without committing, 204 
weekly tenancies, loan by trustees on, piopncty of, 109 
Welsh mortgage, essentials to a valid, 88 

nature of, as a security, 87 
■ rights and liabilities of parties to, 87, 88 
when accounts ordered in respect of, 219 
will, devolution of mortgage notwithstanding disposition contained in, 183 
wilt, action for redemption, in, when issue justiliable, 152 
claim for forclosure by, procedure, 285, 286 

noeessity for, when claim under covenant joined to foreclosure claim. 283 
writing, when equitable charge can be assigned without, 174 
'Yorkshire, abolition of tacking m, 336, 337 

discharge of rcgislcretl charge or mortgage in, 311 
mortgage to secure lurther advances in, effret of, 337, 338 
regislration in, piovisions as to, 87 


NAME AND ARMS, CHANGE OF. 

Act of Parliament, name nei^essary on cliange of Rurname, .350 

when change of surname by, may he necessary, 353 
armorial bearings, assumption of, procedure on, 353 

exemplification and record of, 353, 354 
assumed name, executing instrument in, effeet of, 350 
change of name, extent of libcity in respect of, 319 

foimalities which may be necosary on, 352 
in particular cases, 361, 3,52 

Christian name, execution of instrument in changed, effect of, 350 
no light to change, 349, 300 
confirmation, change of name at, 319. 350 
conveyance, necessity to insftrt old and new name in, 300 
deed poll, change of name by. 3.53 • 

enrolment of, 364 

double name, presumption where existing, 350 • 

instrument, executing in changed name, effect of, 350 
Kings of Arms, functions of, 353 
marriage, assumed name for purpose of, 351 
married woman, change of name as affecting, 351 

use of maiden name^in Scotland bv, 351 
name and arijis clause, when necessary to comply with, 362, 363 
* petition, assumption si arms, fox, issue of warrant in, 359 
presumption, wtdre«double name exists, 350 
Royal Licence, change of name by, when first used, 362 

none necessary on change of surname, Sfft) 
petition for, to whom referred, 35^ 
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Royal Licence, procedure to o>*tain, 353 
Scotland, use of maiden name of married woman in, 351 
solicitors, change of name by, procedure, 351 
stamp duty, liability of licences to, 354 
surname, practice of using, when first introduced, 350 
flight to change, 350, 351 
use of changed, under clause in will, 352 
mil, assumption of new name as condition of right in property under, 352 
change of name as not affecting rights under, 351, 352 


NEOLIOENCE, 

acceptance, duty of banker as to customer’s, 432 
accident, careless act. as contiibutory cause of. 379, 380 

cause of, burden of proof in cases where unknown, 410, 441 
inevitable, defence of, distinguished from act of God, 457, 4f»8 
joint liability where caused by negligence of two or more persons, 
381, 382 

negligence not presumed from, 303 
accountants, liability of, 368 

act of God, exemption of carrier’s liability where damage caused by, 430 
inevitable accident as dibtinguishcd from, 467, 468 
nature of, where relied upon as a defence, 469 
when aiipbcablc as a defence, 469, 470 
acHo pprsonalti montur cum persona, application of maxim, where negligence 
causes death, 454, 455 ^ 

action, exclusion of duty to individual by statute as affecting right to, 421 
instances of right of, reserved by statutes conferiing povvcis, 464, 466 
limitation nf, under the Fatal Accidents Acts, 458, 459 
administrators, liability of, 368 

Admiralty cases, liability of joint defendants for negligence in, 383 
agent, degice of skill required from, 368 

gratuitous, liability where skill not professed, extent of, 374 
aggravated damages, when awarded, 483, 484 
animals, diseased, duty of owner of, 407 

domestic, extent of owner’s liability in respect of, 406 
knowledge of character of, as affecting owner's duties, 405, 406 
wild, duty of owner of, 405, 406 

annuity, capitalisation of, as basis of damages under the Fatal Accidents Acts, 
461, 462 

ajipraisers, liability of, 368 
architects, liability of, 368 
artificers, liability of, 367 

artificial use of premises, effect of on duty, 395, 405 
assessment of damage.^, diffieultv in, not ground for refusing relief, 4S9 
under the Fatal Accidents Acts, 4o2 
auctioneer, liability of, 368 

bailee for reward, extent oC liability of, 368, 430, 431 
gratuitous, liability of, 430 
bailiffs, liability of, 368 

banker, "duty as to customer’s acceptances, 432 

payment of customer’s funds, 433 
of customer towards, 432, 433 * 
wfth resp6ct to bills for collection, 433 
vaduablcs deposited, 433 

barbers, liability of, 3/18 
bare licensee, see licensee . 

bicycles, duty of persons riding on highway, 411 
blasting operations, liability where illegally earned on, 375 
broker, when may be liable for negligence, 369, 370 
building contractors, liability of, 368 , 

buildings, construction of, duty of owner to neighbour in ^gspect of, 396 

firc-dscapes in certain, when liability a/taches for non-provisidn 
-of, 404 - • • 

measure of damages in respect of injury to, 486 
pulling down, when rendered dangerous by fire, justification of, 40| 
rights and duties of owners and occupiers of, 382 
' of proof as a rule is on the plaintiff, 363, 
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burdeu of proof, facts peciiliaily within derendant’s knowledge, 441 
upon whom lying, 436, 436 

shifting, 436 - , 

wluKi cause of injury unknown, 1 10 

liability depends upon relation between master and 
servant, 439 

limited by contract, 438 
relatJonship of principal and agent ex I'^ts, 439 
business hours, invitation to shops or ottices after, effect of, 38/ 
caie, basis upon whirh standard is abCertuiiicd, 362, 363 
degiee ot, me leased by unusual risk, 365 

iLLjuned in oidiiiaij’ circ urns tan cos, 364 
wliere skill professed, 369 

speeial cii L'luusLuiii cs Luowji to pcis'ou liable, 
371 

degrees of, how expressed, 360 

duty to take, when arhing, 362 

effect of act where staiuiaid rt^quired attiiiinul-t 363 

lea.sonahle, lest as to what is, 361 

standard of, requned, duty of court to detmnune, 363 
want of, anioujiting to eiiiuiiial iiegligenec, 43.j, 426 
careless act, liability attaclimg to, 379, 380 
camel by sea, liability oL, 129 
gratuitous, duty ot, 427 

liability of, other than common carrier, 430 
’ passengers, ot, duty and responsibility oi, 360, 126 
passengeis’ luggage, Lability for, 427 
caaiial or collaieial negligence, wliat is, 4/3 

cause ot damage, where obstruction of highway not the effective, 411 
injury, act may be the, though not pioxiinate in time, 379 

Lability only attaches when the negligence is the effective,, 378 
w'here the ii€"gligcuce of two or more persons the 
cause of, 381, 382 

plaintiff's mistake not affecting negligent act as, 379, 3S0 
when negligence is the effective, 378, 379 

of defendant not the, 380 

chattels, invitation to use, occupier’s Lability comniensurale with, 300, 391 
measure ol damages where injury causiHl to, 485 
nature of duty ot person uivituig use of, 391 
position of gratuitous bailee of, 393 
children, contrihutoiy negligence as applied to, 463 

no answer in acts by, 373 
dangoious matter in relation to, what may he. 373 
degjcc of caie nccessaiy where daugeious matter loft within reach 
of, 373 

natural acts of, as affecting question of contributory negligence, 463 
negligence of person m control of, 454 
obligation of owners of propeity with regard to, 373 
chimney fire, Lability of occupier of premises in respect of, 403, 404 
statutory presumption of negligence fiorn, 403 « 

choice of course by plaintiff' in emergency created by act of defendant, effect 
of, 448 

civil and criminal remedies, relation between, 420, ,421 > 

lunedy, available where want of care amounts to cfiininal negligence, 
425, 426 

none wliere death caused by neghgenSe, 454, 455 , 

clnimants, under the Fatal Accidents Acts, particulars requiied as to, 467 
cloak room. Inability o£ railway company for luggage deposited in, extent of, 
428 

common earner, liability of, as to goods, 428, 429, 430 
r railwzty company as, 428 

« • variation of liability of, 430 

conduct, invitatinq imt>lied from, 386 
consent, as a defence* to breach of duty, 476 

distinguished from contributory negligence, 476 
proof rcqurfied as to defence of, 476 — 478 
consignor, dangeious goods, of, duty of, 371 • 
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construction, duty ot owncrc,to neighbour In respect of works of, 396, 397 
contract, liability limited by, 428 

limitation of innkeeper’s liability for, 431, 432 
variation of earner’s liability by, 427, 42S 
contractor, indepeudeut, control or mtci fereuoe as ailccting the liability of, 
472 

employment of, to perform an unlawful act, Liability, 
375 

when liability will attach to, 171, 472 
contractual iliity, measure of damages in breach of, 481, 459 
Contiibutoiy uegligence as applied tti children, 463 

deleiice lo claims by servants, 461 
when ajiplii'able, 446, 41ti 

defence that person in control of child was guilty of, 
464 

degree of negligence amounting to, 44G, 447 
iJlustrafions of what is and what is not, 450 
knowledge of xdaiutiff of existing danger as affecting, 
' 449 

natural acts of children as affecting guilt of, 453 
no answer in act-s by children, 373 
precaution usually taken, 449 
servant, of, evidence of, 451 
test to be applied to prove, 447 
third party, by’, not a detenee, J61, 462 
when applicable as a dcft'iiee, 446, 44G 
•* control, as affecting liability of independent contractor, 172 
costs, in action foi negligence, how awarded, 489, 490 
counsel’s opinion, protection of solicitor by, 370 
Ciiminal act, nogligerii act amomiling to, 420, 421 

negligence, want of care amounting to, 426, 420 

when criminal and civil lemedies available in respect of, 
420 

cross-roads, obligation of riders and drivers as to, 413 
crowd, damage resulting from contact with, as too remote, 489 
custom, lule of the road as a, 412 
customer, duty of banker’s, 432 
* status as invitee, 387 

damage, remoteness of, distinguished from proximate cause, 48G, 487 
instances of, 488 
upon w’hat depending, 48G, 487 
damages, aggravated, when awarded, 483 

apportionment and payment of, under the Fatal Accidents Acta, 4C2, 
4G3 

deductions from, under the Fatal Accidents Acts, 402 
difficulty in assessing, not ground for refusing lelicf, 489 
diminished, evidence, required in proof of, 484 
general, what are, 482 

measure of, in breach of contractual duly, 481, 489 

respect of iniury to land or buildings, 48G 
where breach of duty does not arise fiom contract, 483 
injury caused to chattels, 48b 
personal injury, for, nature of, i83 
qlii^tion of* moral culpability as ground for, 3Gl 
special, nature of, 482 

prfiof required on claim for, 482 
temporal loss qr injury as incident to claim for, 481 
danger, imminent, when unusual course justified by, 462 
knowledge of plaintiff of existing, effect of, 449 
notice, effect on occupier's liability, 390 

supply of article in condition to cause, liability allaching to, 370, 
408 ‘ * 

worbsinvolving, liability of employer in r^pect of, 471, 475 •- * 

'dangerous act, duty or licensee of premises in resppctcOf, 394 
* buildings, duty of occupiers of, when abutting on the highway, 371, 

372 

employment, duty of master towards servant in, 305 
goads, duty of persons consigning, 871 
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dangerous machinery, duty imposed upon persons employing defective or, 
407 

matter, duty of person possessing, 407 

effect of statutory obligation on rule as to, 466 
liability jn respect of sale, 408 

of giver or lender of, extent of, 408, 409 
negligence as applied to, 4f>6 
what maj’^ be in relation to children, 373 
operations, degree of care required in, 365 
duty of persons engaged in, 407 
place, protection of the public fjom, 397, 398, 400 
weapons, degree of care necessary in handling, 365 
death, basis of claitn in respect of, under the Fatal Accidents Acts, 459 
civil liability not attaching where neligence causes, 454 
damage aiising fiom, claim iiidcpenileiitly of wrong causing the death, 
455 

liability under the Fatal Accidents Acts in respect of, 455, 456 
where not immediately ensuing, 4.37^ 
persons entitled to damages in respect of, under the Fatal Accidents 
Acts, 457 

deceased, estate of. extent of liability for inpiiy caused to, 455 

(leduetK'ns, afisessnient of damages, on, under the Fatal Accidents Acts, 462 

default, meaning of, 456 

defective premises, keeping in a pulilic j>lacc, as negligence, 361, 399 
defence, consent, of, proof retj Hired on, 476 — 478 
* contributory negligence as a, 445 .,*5 

employ uiciit of independent contractor as a, 471 ^ 

immediate peisonal risk as 479 
inevitable accident as a, 467 
infancy as a, 463 
lunacy as a, 463 

performance of statutory duty as a, 464, 465 
reliance on others as a, 179 
defendant, act of, cicatiiig emergency, effect of, 4 48 

burden of proof wheie facts within knowledge of, 141 
negligence of, not the proximate cause, 380 
diminished damages, evidence rcquiicd iu proof of, 484, 485 
discretionary poweis, act m.iy not be a statutoiy duty where statute confers, 
466, 4(»7 

diseased animals, duty of owner of, 407 
diverted highway, duty to fence, 398 
dock, definition of, 417 

dock-owners, duty as to use of dock, 416, 417, 418 

warclioiiseintjn and wharfingers, 420 
where persons use their premises or tackle, 419 
liability on undertaking repair ul ship, 4 18 
doctor, xee medical practitioner 
dog, keeping a savage, as a wrongful act, 406 

when absence of scie7it0r not a defence, 405 
domestic animals, extent of owner’s liability in respect of, 406 
driver, vehicles upon highway, of, duty as to j>cdostrians, 367, 4l5 
driving, highway, upon the, cxamplcf» of negligent acts in connection with. 

414 • ^ , 

effective cause, act not ncces&aiily proximate in time to be? the, 379 
of third party as not affecting the, 380, 381 
two or more parties oa the, *38 1, 382 ^ 

liability attaches iicgligem^c as an, 378 
where obstruction not the, 411 

plaintiff's mistake not affecting negligent act n« the, 379, 
380 

when negligence is •the, 378, 379 

• efectricity, negligence arising out of the manufacture and supply of, 408 
emergency, defegt^pnt’S act creating, effect of, 448 • 

degree of care required where risk amounts to, 366, 367 , 

employees, employment of competent, when a defence, 479, 480 
employment, duty of maeter towards servant in, 367 
engineers, liability of, 368 

engines, damage by sparks from, liability for, 405 
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error of judgmeat, when liabirtty may not attach for, ”09 
estate of deceased, extent of liability for injury to. 155 
evidence, contributory negligence by servants, of, 451 
effect where equally balanced, 457 
excavations, duty to fence, 410 
executors, liability of, 368 

explosives, degree oi care required from persons dealing with, 365 
factories, non-prr>vi.>]ou of tire-e&capcs in, liability, 404 
Fatal Accidents AcU, apportionment and payment of damages under, tC2, 463 
assessment of damages under, 462 
basis of claimr under, aiising fiom dcatb, 459 
capitalisation of annuity as basis of damages under, 4G1, 
462 

defences to claims under, 455, 456 

expectation of pecuniary benefit, as a giound for claim 
under the, 460, 461 
limitation of aetion to inpiry, 45« 

, time for action under, 457 

parti<*ula»s required with legaid to claimant under, 
457 

peeuniaiy loss must be Bustained by claimants uiuler, 
459, 460 

pcisouh benefiting by action under, 457 
responsible uiidei, 455, 45() 

when scpaiate actions may bo inaLiitamcJ under, 458, 
159 i 

' who may bring action under, 458 

fencing, diverted highway, of, ownei’s duty as to, 398 
duty of occupier or ownei as to, 409, 410 
protection of public by, when necessary, 397, 398 
lire brigade, formation and powers of, 404, 405 

liability of local authonty in resj»oct of, 405 

London County Council as to the, 103 
voluntary, liability of members of, 405 
negligence as applied to, 405 
chimney, occupier’s liability in respect of, 403, 404 

statutory pre-sumption of ncgiigcuec fiorn, 403 
escapes, liability for failure to piovnle in certain buddings, 404 
liability of occupier of premises as to, extent of, 403 
where caused by sparks fioiu cngiiias*, 405 

kindled under stalutoiy powcis, extent of, 404 
pulling down buildings rendered dangeious by, justification for, 404 
flats, duty of landlords of, 390 
fountain, liability in respect of ovei flowing, 399 
games, iisks incident to, 478 

unlawful, position of persons injured in, 478 
gas, degree of caie required from peisons dealing with, 365 

negligence arising out of the manufacture and supply of, 408 
general damages, nature of, 482 
goods, common carrier’s liability as to, 429, 430 
c^signment of dangerous, 37 1 
dangerous, sale or loan of, 108, 409 
innkeeper’s liability as regards, 431 » 

purchase* from pl^rsons of ieput>e as a defence in respect of, 480 
gratuitous act, liability for misfeasance m je.ipcct of, 377 

no Liability attaching through nonfoasance of a, 377 
agent, degree of .care reipured from, 375 

liability where skill not professed, extent of, 374 
when liability attaches to, 374, 375 
carrier, duty of, 427 
loan, chattel, of, duty in reject of, 375 
guest, innkeeper’s liability in respect of, 431 
meaning df, 386 

l^rbour boards, liability of, 365, 417 < - • 

highway anthonty, application of distinction between misfeasance and non- 
feasance to, 376 

4aty of occupier of promises adjoining a, tpwarda thp publiCt 37L 

972, S99, 400 * I ^ t , f 
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highway, duty of overtakinp vehicles on the, 413 
fencing of direrlert, duty ae to, 308 

liability foi negligence on the, as affected by speed, 413 

of driver on the, ae affected hy act of thud party, 414 
DotJee of special circumstances as affecting u&ots of, 372 
obsiruclion upon, liability for, 410, 411 ^ 

where not the effective can^e, 411 
pedestiians on, rights of, 416 

premises forming part of, extent of occupier’s duty as to, ‘609 
vehicle upon, liahilitv of person in charge of, 411, 412 
vehicles upon, rule of the road as to, 412, 413 
hire, earner of passengers for, duty and responsibility of, 426 
hired veliicles, liability in respect of, 416 

hospital, extent of governors’ liability for negligence of staff, 306 
imminent danger, unusual course justified by, effect of, 452 
peisoTiaJ iisk, as a defence, 479 
implied warranty, sale of goods, on, 408 • 

independent coiitiactor, effect of control or mtcrfcjencc on Ih’bility of, 473 
liability of, 475 

pure jpfil not wit list aiidnig emiiloymeiit of, 
473, 474 

principal not freed by employ merit, of, where woik 
dangerous, 474, 475 
wlien Jiabjlit 3 ’^ will attach to, 471, 472 
4 principal not liable tor act ol. 4 73 

individual rights, exclusion of, in imposing a public duty, effect oE, 421 
whcie aijsing from duty to the public, 421 
inevitable accident, act of God as distinguished fioin, 467, 408 
no cause ot action arising from, 367 
pi oof required for defence of, 409 
what may be considered an, 408 
when applicable as a defence, 409, 470 
infancy, as a defence to action for negligence, 403 
infectious disoider, iiolificat.ion of, statutoiy liability, 409 
iniunous matter, tinly of persons in i>osscssion of, 407 
injury, act. complained ol must be the cause of, 481 

defendant responsible for things cau^mg, burden of prooC where, 
441 

limitation of action to, under the Fatal Accidents Acts, 158 
tenipoial loss or, necessary to sustain a<’tu>n tor damages, 181 
innkeepers, liability of, as regards guest.s or goodo, 308, 431 
limitation of liability, 431, 432 
insurance agents, liability of, 3G8 

interference, as aflecting liability of independent coiitiactor, 473 
intervention, third paity, of, 380 

invitation, occupier's lialulily commensurate with extent of, 390 
when implied from conduct, 380 
invitee as distinguished from bare licensee, 386 
definition of, 383, 386 

diil.y of occupier of premises to wain, 388, 389 
invitees, classification of, 387 
joint lutciests, liability of persons possessing, 434 
tortfeasors, liabiiiiy of, 382, 433, 434 • 

judge and jury, functions of, 441, 443 

duty of, where jury find special facts, 445 • 
power to nonsuit or withdraw case from iury, 4 43, 443 
preliminary questions to be decided by the, 442 
jury, finding of special facts by, duty of judge on, 445 

when case may or may not be withdrawn from, 442—444 
knowledge, as an ingredient of negligence, 361, 362 

• of plaintiff, as affecting* doctrine of contributoiy negligence, 449, 

• 450 • • 

King’s enemies, exemption of common carriers from liability where damage 
caused by, 429, 430 

land, duty of occupier of, as to water, 401 

fencing of, duty of owner or occupier as to, 409, -yo 
measure of damages in respect of injury to, 486 

natural or non-natural user of, as an element of proof of liability for 
pegligenc^ 401, 403 ^ 
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land^ rights and duties of owners and occupiers of, 382 
landlord, change of occupation as afEecting liability of, 385 
instances of liability to t,enanl, 383 
liability between tenant and, 382, 383 

to strangcis, extent of, 372, 381, 385 
latent defects, where negligence not presumed m case of, 388 
lender of goods, liability where subject of loan dangerous, 409 
level crossings, duty of railway companies as to, 373 
oliligatioii of users of, 413, 411 
licence, duty of grantor involved by giant of, 393 
j>osition of grantor of, 393 
licensee, bare, as distinguished from in\itec, 388 
delinition of, 380 

duty of, where act. to he done on premises involves danger, 394 
extent of rights of, 393 
negligence of, 394 

, Korvants or visitors as, 393 
definition of, 391, 392 

rights as to the iintuial perils ineidont to snbieet of the licence. 
393 

limitation of time, action against public authonU, for, !i88 

undei the b'atal Ar(‘ideii1s Acts, ‘157, 458 
loaded guns, degree of care necessary in hamlling, 365 
loan of chattels, gratuitous, liability attaching to, 375 

local authority, liability in re.spcct of fire hiigailca, extent of, 485 ^ 

London County CJouncil, liability in respect of ac,ts of fire l)ngadc.>, 405 
luggage, liability ol railway company for passcngei s, 428 
lunacy, as a defence to action for negligence, 40.? 
machineiy, defective or dangerous, duty of jiersons (‘rnploying, 407 

degree of care required fiom poisons using dangc'ious, .'10.’5 
maintenance, neglecting duty as to, as amounting to negligence, 361 
malfeasance, definiticui of, 375 

master and servant, burden of proof where liability depending on relation of, 
438, 439 

duty to servant Uning tackle, 308, 451 

where employment dangerous, 36(5 
liability for act of driver as a servant, 4 1,5 
material considerations in arriving at liability, 301 
measuic of damages, in breach of contraotii.il dul}, 181, 482, 489, 490 
injury to cliattels, for, 485 

land or buildings, lor, 480 

where breach of duty docs not aii.so from coiitiact, 483 
ni'^dical praciithmer, liability of, 3t>7 
mj&foa.sancc, as distinguished from nonfeasance, 375, 370 
delinition of, 375 
instances of, 375, 370 
liability for, wheie act giatuitous, 377 

of lan«Hord to sti angers foi, 384, 385 
mistake, gratuitous agent, not liable for, 374 

plaintiff's, as not affecting negligent act as the cause of injury, 
379, 380 

natural or non-natural user of land, value as evidence, 401, 403 
negligence, arising from/ malfeasance, niisfca-sance or nonfeasance, 376 — 378 
in respect of fire, 403 
burden of pKiof in action for, 436 

criminal and civjl proceedings in respect of, when both avail- 
able, 420 

death caused by, no civil liability where, 454. 455 
defendant's continuing, as contributing t.o accident, 380 
when not the prpximate cause, 380 
definition of, 362 ^ • 

joint liability where accident caused by tg^o or more persons, 381; 

382 K • • 

knowledge or opportunity of knowledge as an ingredient of, 361, 
362 

liability affected by characteristics, capacity or relationship, 434 
where persons act in particular capacities, 435 
services gratuitous, 374, 375 
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Degligence, material consideration for determining liability for, S61 
meaning of, 3C0 

occupier’s liability to neighbours for, 396, 396 

onus of proof of, 436 

owners and occupiers of property, as applied to, 381 
firimd facte evidence of guilt of, 380 

lemoval ol liability from one poison to auothei, 380, 381 
statutory presumption from chimney fiie, 403 
when casual or collateral, 473 

ilie effective cause, 378, 379 
negligent act, when amounting to a crime, 420, 421 
neighbours, occupier’ft iluty to, 395 

ijejvoiis shock, dainagt^s tin negligence resiilling in, 4S8 
new trial, when will not he granted, 145 
nonfeasance, delinition of, 375 
instances of, 37G 

no liability for, where act gratuitous, 377 
nonsuit, liability of plaintiff to a, 442, 443 
notice, tact demanding special care, ol, 370 — 37!l 
of danger, eftcct of occupier’s liability, 390 

special circumstances, ol, iliity of users of highway having, 372 
obstruction, highways, upon, liability tor, 410, 411 

where nut the effective cause, 411 
liability of dock-owners for, 418 

occupation, change of, as affecting the liability of a landluid, 385 
. occupier, duty of, to the iiublic, how arising, 397 
to invitetvs, 385 — 391 

public straying off public jilace in ordinarj^ couise, 397, 398 
land, of, duty as to watcy, 401 
liability to ticspassers, extent of, 394 
Jjinilatiou of liability of, 390 

no liability whcie premises rendered dangerous by trespasser, 373 
inemises, of, duty in particular cases, 395 
to Ins neighbours, 395 
towards invitee, 38h, 389 
extent of liability fur liie, 403 
liability of, m respect of exti aordiuary user, 395 
property, of, lights and duties of, 382 
occupiers, ciiscs hcaiiiig on the question of negligence of, 389 
offence, allowing chimney to be oir lire, 403, 404 

diiving or inling to the common danger, of, penalty, 413 
leaving vehicle unattended on the highway, of, 2>cnalLy lor, 412 
omission, negligence arising from, 361 
ovci taking vehicles, duty of, 443 
owner, premises, of, liability to tenant, 382, 383 
property of, rights and duties of, 382 
particular capacity, liability of x^^rsoiis in, 435 
passenger, definition of, 426 

passengers, duty and resjionsibility of caniers of, 360, 42fi, 429 
liability of railway company in rcsjiect of, 427, 428 
luggage of, natuie of railway comiJany’s liability fbi, 423 
sea, liability of carneis of, 429 
status of, as invitees, 387, 388 
variation of liability of cariicis by •contract, ^27 
passing on highway, duty of drivers of vehicles, 412 
patent agent, degree ot skill required from, 367, *570 
pawnees, liability of, 368 • 

pecumaiy benefit, claim in respect of expectation of, must not be too remote, 
461 

expectation of, as ground for claim under the Firal 
Accidents .^cts, 460, 461 

, loss, as basis of claim uiTder the k’atal Accidents Acts, 459 

» * claimants must sustain, to recover under the 4^’atal Accidenta 

. • ^cts, 469, 460 

pedestrians on highway, duty as to vehicle?, 416 

rights and liabilities of, 416 

penalty, leaving vehicle unattended on the highway, for, 412 
liability for chimney fire, 403, 404 
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penalty, riding or driving to tfee common danger, on, 41 3 
personal injury, nature of damages for, 183 

representatives, extent of remedy in, for m^lury to deeeased^s estate, 
166 • 
physical incapability, dogiee of care expecied from person of, 303 

injury, when no damages recoverable in absence of, 188, 18*3 
plaintiff, burden of proof as a rule is on the, 303, 438 

equally balanced evidence as affecting rights of, 137 
exception to rule that burden of proof on, 139, 110 
extent of proof required of, 138 
nonsuit of, m wliat cases, IIU, 113 
plant, duty of wharfingers or dock ownets supplying, 119 
8upj)ly ot approved, as a defence, 180 
poisonous trees, where no liability attaches on planting, 396 
pollution of streams, liability ut occupier of land us to, 101 
])ostal officials, liability of, 308 

premises, adjoining a highway, occupier’s duty towards the public, 399, 100 
defective, Lcepiug in a public place as negligmce, 301 
duty of occupier towards invitee, 388, 389 

whnrtiijgers and dock ownei-s to persons u^ing their, 419 
liability of occupier of, for extraordinary usei, 39o 
fire, extent of, li)3 
to his neighbours, 395 

trespassers, extent of, 395 
owner to tenant, 382, 383 

neglect of statutory duty to maintain, effect of, 372 » 

pulling down, duty of owner iii respect of, 390, 397 
presumption, negligence, ot, 439 — 441 

principal and agent, application of negligence to relation of, 4.S3 

burden of proof where liability depends upon relation 
of, 439 

liability where work involves duty on part of, 473, 474 
when not liable for acts of independent contractor, 173 
privity of contract, none necessary where want of skill shown, 867 
profession, implied representation of ability from practice of, 367, 368 
professional fees, negligence as an answer to action for, 368 

man, liability wlieie act not done m professional capacity, 367, 

369 

protection of, by reliance on advice of skilled third party, 

370 

property, negligence in regard to, 382 

proximate cause, defendant’s negligence, when not the, 380 

remoteness of damage disLingiiished from, 368, 180, 437 
wrongful act of third party not affecting, 381 
public authority, liability in performance of statutory duties, 122 
lime within which action will lie against, 388 
duty of occupier of premises adjoining a highway towards the, 399, 400 
occupiers to the, how arising, 397 

when straying in the ordinary course, 397, 
398 

ifljury caused by third party to the, effect on occupier’s liability, 400, 
401 

protection from dangerous places, owner’s duly as to, 397, 398 
Tcmova*^ 4>f nuisatice caused by the, occupier’s duty as to, 400 
quarry, protection of the public by fencing, 398 
railway companies, liakiiity in respect of sparks from engines, 405 
tompany, liability pf, 368, 372, 427, 428 

limitation of liability for passengers or goods, 428, 429 
knowledge of plaintiff of dangers of, as affecting doctrine of con* 
tributory negligence, 449, 450 

liability under Kailways Clauses Consolidation Act, 1815.. .377, 378 
reasonable care, test as to what is, 364 . • 

leceiyers, liabilily of, 368 
TelatioDship, liability as affected by, 435 
remedy on neglect of statutory duties, 422 

remoteness of damage, distinguished from proximate cause, 486, 487i 
instances of, 488, 489 
upon what depending, 487, 488 
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repair, liability of landlord to strattgers introspect of, 384, 388 
neglect of landlord under a contract to, liability, 383 
ship, to, liability of dock ovrner undertaking, 418 
res ipea loquitur ^ general application of doctrine, 439 — 441 
rider on highway, duty of, 411 

risk, imminent, degree of care required in case of, 366, 367 
unusual, degree of care increased by, 365 
rule of the road, effect as between pcdestjians and passing vehicles, 416 
tramlines as affecting, 413 
vehicles upon highways, as to, 412, 413 
sea, liability of carriers by, 429 
self-preservation, act done in, as a defence, 479 
seivant, claims by, contributory negligence as a defence to, 451 
contiibutory negligence of, evidence of, 451 

plaintiff’s, ertect of, 448 

duty of master towards, as to use of tackle, 451 

where employment, dingcron';, 366, 368 
liability of master for driver who is a biire licensee or, 393, 445 
servants, no common law liability for negligence asj between, o92 
sewage, negligence in respect of, 402 
sheriffs, liability of, 368 

ship, injury to, on docking, liability, 417, 418 

repair of, liability of dock owner undei faking, 418 
shipowners, liability of, 3ti8 

skill, degice of care requiicd from person professing, 369 
• re<iuired where agent employed, 368 

effect where no 'extraordinary degree contracted for, 368 
failure to use, when not acting in professional capacity, 369 
implied representation of ability from profession of special, 3G7, 368 
liability for want of professed, how arising, 367, 368 

of gratuitous agent not professing, extent of, 374 
neglect to use, effect of, 368 

privity of contract not necessary to liability for want of, 367 
solicitor, liability of, 368 

protection of, by counsel's opinion, 370 
special circumstances, degree of care requiied wheie known, 371, 373 

duty of users of highway having notice oi, 372 
damages, nature of, 482 

ju'oof required on claim for, 482 
speed, liability for negligence on the highway as affected by, 413 
statutory duties, exercise of discretionary powers may not amount to, 466, 467 
extent of proof required in breach of, 437 
failure to perform, liability attaching to, 377 
inevitable accident or act of God as defence to failure to 
perfoim, 473 

instances where right of action reserved by statute con- 
ferring, 464, 465 

negligent performance of, liability for, 378 
particular act deemed to be part of, 465 
penalty imposed on failure to perform, cffect^of, 423 
performance of, as a defence to action tor negligence, 464, 463 
not a defence whore particular act not autho- 
• • rised, 167 , 

rule as to dangerous matter affected by obligation to per- 
foim, 466 

obligation, employment of indcpendcift contractor ^o defence to 
iion-perforraance of, 475 . 

powers, failure to exercise, liability attaching to, 377 
liability for negligence in exercise of, 423 
neglect by omission to cxcrci.^ie, liability, 422 
remedy for breach on failure to exercise for benefit of 
^ particular cla&, 432 

vwongful exercise of, liability for, 3ff8 
remedy, •available when penalty imjiosed in protection of » par- 
ticular class, 424, 425 

not commensurate with duty imposed, effect of, 433 
when the only remedy, 423 

where co-existing with remedy pre^ously available, 423 
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stevedore, no opportunity of iMpecting ship’s tackle afforded, effect of, 391 
strangers, landlord’s liability for injury to, extent of, 384, 385 

liability of tenant of premises for injury caused to, 384 
stockbrokers, liability of, 368 

straying cattle, liability as to unfcnced property in respect of injury to, 410 
streams, pollution of, liability of occupier of land as to, 401 
tackle, duty of wharfingers and dockers supplying, 419 
supply of approved, as a defence, 480 
tenant, liability of landlord to, under a contract to repair, 383 
owner of premises to, 382, 383 
third party, act or intervention of, as affecting liability, 380 

contributory negligence of, no defence, 451, 463 
injury to member of the public caused by, effect on occupier’s 
liability, 399, 400 

liability for obstruction of highway as affected by act of, 411 
of driver on the highway as affected by act of, 414 
vendor of goods to, 409 

protection of skilled person by reliance on advice of skilled, 
370 

time, negligent act to be cause of mjiiry not necessarily proximate in, 379 
trade protection societies, liability of, 367 
tJamlincs, rule of the road as affected by, 413 
tramway undertakers, liability of, 415 
traps, duty of occupier of premicss as to, 389 
seiibe in which term used, 389 

trespasser, extent of occupier’s liability to, 394 * 

nature of act rendering occupier liable to, 301, 305 
no liability on occupucr of premises rendered (la,iigt‘ious by, 373 
trial, new. when not granted, 445 
trustees, liability of, 368 

unlawful act, employment of independent contractor to perform, liability, 376 
work, employment of independent contractor no answer to liability 
in respect of, 475 

unsafe premises, keeping m a public place, as negligence, 361 
unusual risk, degree of care increased by, 366 
valuers, liability of, 368 

vehicles, duty of drivers as pedestrians, 416 

highways, upon, duty of overtaking, 413 

liability of person in charge of, 411, 413 
prevention of passage by person m charge of, 
liability, 412 

vehicles, highways, upon, rule of the road as to, 413, 413 
liability in respect of hired, 415 
vendor, dangerous goods, of, duty of, 371 

good^s, of, duty imposed on, as to condition, 408, 409 
vessels, Lability in respect of, 392 
visitor, when a bare licensee, 392 
volevti non fit injuna^ application of maxim, 476 
voluntary fire brigade, liability of member of, extent of, 405 
volunteer, definition of, 385 
want of skill, effect of. 367, 368 

where no extraordinary degree contracted for, 368 
water corapaniqfs, statutory liability of, 403 
duty of ocwapier of land as to, 401 

liability in respect of, when supplied to and drained from houses, 402 
nature of user of IRud as an element of proiif of negligence in resiiect of, 
4^1, 402 

supply, negligence arising in connection with, 408 
when proof of wrongful act necessary m respect oE treatment of water, 
401 

waterworks companies, liability for failure to comply with statutory duty, 377 
warranty, duty ii^osed on vendor of goods in absence of, 408f 409 * < 

implieiT on the sale of goods, 408 • 

wl^arf, definition of, 416 
wharfingeri duty as common carrier, 419 
warehouseman, 420 
417 

where persons use their premises or tackle, 419 
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Wild animals, duty of owner In respect of, 405. 400 

works of construction, duty of owner to neighbour in respect of, 396, 39 f 
workshops, non-provision of fire-escapes m, liability. 404 
wrongful act, keeping a savage dog as a, 401, 400 
young servants, duty of master towards, 366 

NOTARIES, 

administration of oaths, right of notary as to, 500 

apprentice, public notary, to, affidavit of service to, necessity for, 495 

service of, 495 
transfer of, 495 

bills ot excliange, foreign, proof of presentation, 600, 501 
presentation by notary, 499 
bonds, drawing by notary, 500 

British dominions, appointment of notaries in, 407 
notaries abroad, powers of, 501 
certificate, when renewable, 498 
(’liannel Islands, powers of notaries in, 501 
colonies, appointment of notaries in, 497 
consulai oHieeis, notarial acts which may be done by, 497 
Court of Eiioullirs, grant of faculty by the, 495 
declarations, right of notary to take, 500 
diplomatic ofiiceis, notarial acts which mav be done* by, 197 
district notaries, admission and qualification ot, 490 
definition of, 490 

document, notarial admission in evidence, 497 
, ]iioof of, when under uotaiial seal. 500 

venliealiou wlieie several pieces of jmper constiliile one^ 50l 
ecclesiastical notaiies, by whom appointed, 494 

who may be appointed as, 494 
evidence, admission of notarial acts in, 499, 500 

efiect of act of foreign notaiies as, 501 
extended protest, nature of an, 499 
foreign bill, presentation abroad, proof of, 501 
in England, 500, 501 
bonds, drawing by notary, 500 
iiotaiial act, judicial notice taken of, 501 
notaries, effect of acts of, as evidence, 50X 
general notary, appointment of, 494 
what is a, 494 

Ireland, powers of notaries in, 501 

Master of Faculties, duty of, as to fitness of apjilicanl.s, 496 

power of, to strike notary off the loll, 498, 499 
powers of, as to qualification of notaries, 196 
refusal of appointiueut by, rights of applicant on, 498 
notarial act, admission in evidence, 500 
meaning of, 500 

notary public, definition of, 493 

history of the office of, 493 
nature of office o£, 493 
power to stroke off the loll, 498, 499 
preparation of legal documents by, 499 
qualification and admission of, 495 
• , to practise, 495 

refusal to appoint, rights of apjilicun^, ^98 
transfer of apprentice to, 495 
fiaths, right of notary to administer, 500 * 

Scotland, powers of notaries in, 601 
Scriveners’ Company, jurisdiction of tlie, 1 94 

qualification to practise within area of, 494, 496 
requirements as to fitness of applicant* 49C 

^ notary practising withm area of, 498 

Bhip*s pTotestfl, nature of extended, 499 

qbject of, 499 • 

solicitor, wheiu may be appointed a district notary, 496 
notary, certificate of, provisions as to, 498 
stamp duties, apprenticeship and admission, on, 497 

certificate to practise and notarial acts, on, 497 

( 39 ) 



Ikd£X.: 


KtttfiAifda, 

abatement, by act of party Injured, 647 
local authoritieH,«'649, 650 
extent of right as to, 619 

information for summary proceedings for, who may give, 
non-compliance with order for, potiulUes on, 57 1, 57’^ 
notice, see notice to abato 
omissions, when arising from, 547 
order, rcquiitincuts ot, 568 
perisuiis 111 whom right exists, 548 
jujwei ui Jijjuic'd party as to, 518 
jjowtMS under the Public Ile.dth Act, 1875.. 5^5 — 510 
jiuhlic nuisance, of, 517, 518 
3 version ei’s right of, 550 
summary, uui.sances bubject to, 539, 540 
accninulaiion ot injuiious matter, as a nuisance, 538 
act, when wrong lul per se, 509 

act ot tloil, as delcnce to actum in respect of nuisance, 551 
Act of Parliament, compulsory exeicisc of jiowcrs uiidtu, effect of, 519 
coiibUuciioii of powers obtained by, 61G, ."/JO 
act of stranger, as a defc^ice to actum in respect of nuisance, 50 1 
action, dcieuocs to, iii^iitficieiit, 501, 505 
suliicient, 502 — 504 

joinder cf plfiintiffs when Attornev-ricneral a party to, .5.')3 
right of, in lespect of nuLsance, 559, 551 
when taken by the Attoriiey-(teiicral, 55J, 55.3 
agent, liability ot principal for acts of, extent ol, .5.07 

air, polliitiou of, as a luusancc, 532 » 

animals, hye-laws .as to ke<ipi ng ot, power to make, 514 
keeping ol, as a niii.'..iiiee, 513 

when dangerous to beallli, 5.‘’i8 
liability when injurious to liealth, 513, 511 
provisions m London and urban disLiicts as to, 514 
appeal, abatement pending, when ordered, 571 

ju.siices’ order lor abatement, against, how maile, 571 
notice to abate, ironi, 507 

Attorney -General, as necessary party to action in respect of public nuiaanceu 
562, 553 

joinder of plaintiffs m pro<*eeilings by the, 553 
Tight of lelators ai action by, 553 
black smoke, see smoke 

breach of duty, when liability arises in, 518 
bridges, non-rcpair of, as cons ti tut mg a nuisance, 511 
buildings, delects iii and about, as iinisauc.es, 538 
extent of right of user of adjoining, 5J0 
extraordmary user of, 520, 627 
onhnary user ol, what amounts to, 520, 527 
TuinoiLs, exLstence of as a nuif-auce, 515 
when mode of user justitiahlc, 520 
burden of proof, as to authority for wrongful act, 510, 517 
bye-laws, power of conservators of commons as to, 535 
urban authority to make, 614, 540 
chimney fires, liability for, 641, 542 

trade, issue of black smoke from a, liability, 542, 543 
chimneys, liability where smoke issues from one*of several, 514 
civil proceedings, 'pji-r ties to^ in respect of nuisance, 660, 561 
right to bring in respect of nuisance, 660 
closing orders, when ma^cj^, 669 

comfort, statutory provisions as to nuisances affecting, 635, 53G 
coming to, nuisance, a, as a defence, 505 
common law nuisance, definition of, 611 
nuisances at, 634, 635, 574 
commons, nuisances in respect of, 635 ^ 

statutory powers of conseivatOrs of, 535 , • 

compensation clauhi^ absence from statute couferiing power to interfere witll 
private rights, effect of, 517, 618 • » • 

c^Jinplaint, persons entitled to make, 670 

COuati'UCUon, autliority to do certain acts or works, of, 618, 520 
HlwtutLS affecting rights of individuals, of, 517 
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continuiDg nuisance, dahiagcs fdf, B60 « 

liability fotf 656 

contractor, liability of principal, 5B7 

costs, summary proceedings to abate nuisance, recovciy, of, 5?3, 674 

covenants, construction of “nuisance** in, 607 ^ 

cr6clie. Use of liou^e as a, when a nuisance, 507 

criiinrial nuisance, in respect of injurious food, 530 

damage, as an essential to actionable nuisance, 510, 511 

liability for, arising from keeping savage animals. 513 
nature of, to constitute an actionable nuisaiiee, 510, 511 
to propel ly, Instances of, amoui'ling to a nuisance, 525 
wben iircsuiiicd from wrongful act, 509 
damages, amount to which reversioner #‘iititled, 559 
continuing nucsance, for a, 5G0 

exemplary and nominal, when plaintiff resjioctively entitled to, 669 
tinalily of award for, 559 

nieas'ure of, in actitm in respect of injury from nuisance, 568 
period of assessment of, 659, 5C0 
right of person injured by nuisance tof 558 
damnvm absque injuria, effect of maxim on light of action for nuisance, 608 
dangerous matter, importing into premises, wlum a nuisance, 528, 529 
premise.,s, liability of owners in respect of, 530 
when a private nuisance, 515 
public nuisance, 515 

defence, matters which may not be raised in, 501, 5C5 
what may be a valid, 502, 503 

* deposit, in furious matter, of, as a nuisance, 538 

ditches, cleansing of, liability of local authorities as to, 510, 541 
electricity, escape of, statutory liability in respect of, 616 
employer, liability of, for acts of agent or servant, extent of, 557 
in respect of smoke nuisance, 543, 544 
engines, liability of owners in respect of uou-consumption of smoke, 64B 
non -consumption of smoke by, a question of fact, 545 
enjoyment of pioperty, principles of mutual, 530, 531 
entry, order for, power of justices to make, 573 

power of local authority as to, after order to abate, 573 

for purposes of examination, 673 
to abate a smoke nuisance by, 543 
powers in London as to, 573 

re^sal of right to local authority, proceedings on, 672, 573 
evidcnc^^ature ot, where prospective nuibatice restrained, 502 
exemplary damages, when plainlilf entitled to, 559 
factory chimney, smoke arising from, liability for, 542, 543 
fumc.s arising from, 533, 534 
furnaces, London, smoke from, 544 
unwholesome, ajs a nuisance, 539 
fences, ruinous, when a public nuisance, 515 

food, exposing for sale or preparation of iiijiiiious, as nuisances, 531i 
fried fish shop, user of, as a nuisance, 508 
fumes, as constituting a nuisance, 533, 533 
gasworks, nuisance arising from, provisions relating to, 523, 524 
health, keeping of animals as a nuisance when dangerous to, 538 
highways, liability of owners of engines omitting smoke on the, 546 
nuisance on, wndt amounts to, 524 , • 

hospital, infectious diseases, not necessarily a nuisance, %29, 534, 561, 502 
user of premises for purpose of, as breach of covenant, 608 
indictment, liability of persons causing public nuisance to, 5M 
information, who may give, where auisanc^ summarily abatable, B66 
injunction, evidence necessary where claimed in respect of prospective nuis^ 
ance, 562 

none granted where nuisance has ceased, 5G2 
principles upon whltU granted, 660 

• -» prospective nuisance restrained by, 561, 66^ 

where Refused, 661 

* • right to commit nuisance is claimed,' t6Cl 

Injurious food, nuisance in respect of sale or preparation of, 036 
injury, nature of, to constitute a nuisance, 608 
' i?ioperiyi amounting to an actionable nuisance, 53} 
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intention, lawful act not becoming unlawful by, r»lO 
joint nuisance, restraint of, ?>58 

suminar> proceedings in respect of, 571 
keeping of animals, see animals 
land, extent ot iiglj^t of user of, 525, 526 

landlord and tenant, liability co'.ts of abatement order as between, 673, 
574 

liability <»f, in respect of nuisance, extent of, 550, 657 
lawful art, negligence as aftecting, 507 
light locomotive, delinition of, 510 
« local authority, abatement of nuisances by, rights, 549, 550 
complaint against, wlui iliay make, 570 
contribution to nuisance by, in> defence, 570 
duty of, as to detection ol nuisancf's, riMi’ 
limitatjoii of powers of abatement ot, 550 
power ol tuitiy to abate a .sinoki' nuisance, 543 
after orilcr, 572 

proceedings where Tuiisnrice outside district of, 570, 571 
rigbtr as to proceedings m rc'>pect of jmblic nuisance, 553, 
554 

locomotives, liability of owners of, as to emission til" smoke on the highway, 540 
Loudon, absence of water littings in, as a nuisance, 539 

power of authoiities iii, as to the kei jjing ot animals, 513, 514 
powers of entry of authoiitios in, 573 
provisions as to consumption of smoke, 511 
refuse destructors in, provisions as to, 539 
misd earn ean our, nuisance arising fioin «>lieiisiv'e trad(» as a, 534, 533 * 

public niiisama* ils a, 57 J 

morality, public, public nuisances in respect of, 511 
motive, coijsideiatioii of, wheie injiiiietion elainicd, 502 
lawful act not becoming unlawful by, 510 
negligence, as distinguished from nuisance, 507 
lawful act as alfeoted by, 507 

neighbouring owners, nuisance arising fioiii c\crci-.e of rights as between, 
524—534 

noise, nuisance occasioned by, 531 

nominal damages, when plaiiititT entitled to, 514 

non-repair of budges, as constituting a nuihance, 514 

premises, of, as a iiiiisance, 516, 555, 5G9 
notice to abate, appeal from, 507 

iiou-compliaiice with, procc^ediiigs on, 508 
person to be served with, 507, 508 
service before suimnaiy piocr'edimrs, 500, 567 
smoke nuisance, a, contents of, 514 
when necessary, 548 

noxious fumes, escape of, liability of owuicrs of property for, 529, 530 
nuisance, abatement of, 548, 549 

extent of right of, 649 

under the Public Health Act, 1875... 536— 540 
acts of, as distinguished from trespass, 507 
arising from interference with waters and waU*rways, 640 
keeping of animals, 513, 514 
as a statutory teri|^ 608 

^distinguished fi^tn negligence,* 607 
• * trespass, 500 

carrying on offensive tiades as a, 534, 535 
coming to, As a defence to action, 6C5 
construction of word, in covenants, 507 
continuance of, liability for, 565 
creating or causing a, liability for, 554, 566 
damage as an essential to actionable, 502, 510 
damages in respect of, 508, dOO 
definition of, 606, 506 * 

divisftms of subject of, 506 
electrical supply aa causing, 616 
essentials to constitute, 618 

Axercifec of right as between neighbouring owners Amounting to, 

^ 624^ 525 ® 
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nuisance, exercise of statutory powers in raspoct of, 531 

on rights in respect of, effect of, 616 
—630 

existence of dangerous property as amounting to, 516, 516 
foods, in respect of sale and preparation df, 536 
gasworks, arising from, provisions relating to, 523, 524 
highways, on, what amounts to, 52-1 
injury to property amounting to an actionable, 525 
joint, restraint of, 658 

liability as between landlord and tenant, 566, 567 
in respect of, rule as to, 554 

matters which may not be raised as defences in respect of action 
for, 664, 565 

nature of injury to conslitiite a, 508 
noise, w’hen arising trom, 631, 532 

occupier's right to bring action in respect of, 561, 553 
open spaces and commons, in respect of, 535 
prevention of, power of urban authority as to, 640 
private and public, distinction between, 512 
proviso preserving remedies m statute permitting a, 523, 623 
public morality, in respect of, 541 
restrained by injunction, 5C0 — 5G2 
right of action m person having posse-.sory title, 652 
respect of, 550, 55 J 

to commit, cases in which negati\ed, 521, 522 
• smoke, fumes and smells as constitul mg a, 532, 533, 511 

tenant’s right of action in respect of, 553 
vibration causing a, 631, 533 
when a question of fact, 510 
subicct to penalties, 540 

where arising on exercise of permis^^ive power, 520 

becoming inevitable by exorcise of compulsory powers, 619 
who may make complaint in respect of, 570 
nuisances, classification of, 511, 512 

extension of list of summaiilv abatable, 639, 640 
when summarily abatable, 537 
occupier, primary liability of, 656 

right of action m, as to nuisance, 551, 552 
offensive trades, examples of, 536 

nuisance aribing from, how dealt vrith, 634, 535 
open spaces, nuisances in respect of, 535 
Older for abatement, essentials to, 608 

inability to comply with, 672 
penalties on non-coinplMnce with, 571, 673 
recovery of costs of, 573, 574 
closing, when will be made, 669 
specification of abatement, 569 
overcrowding, when becoming a nuisance, 639 
overhanging trees, liability of owneie m respect o{, 630 
overhead wires, when constituting a nuisance, 616 
penalties, liability of owners of locomotives to, 645, 546 • 

non-compliance with abatement^ orders, on, 571, 572 

• % notice to'^^batc nuisance, on, 568 
statutory nuisances, in respect of, recovery oj, 565, 606 
poisonous tiees, liability of owneis in rcsjx'ct of, 530 
poftseasory title, right of action in person havingi 552 
premises, closing order in respect of, when ^"ill be made, 569 • 
conversion of, when amounting to a nuisance, 628 
dangerous, liability of owners in respect of, 630 
defects in and about, as nuisances, 538 
importing dangerous matter into, liability for, 528, 629 
liability as bctw'een landlord and tenant of, 655 

U owner for escape of noxious fumca, 529. 
user* jfcr «ion-natural purposes, amounting to nuisance, 628 

of adjoining, extent of right of, 526 • 

when mode of, justifiable, 526 
not ordinary, 626, 527 

prescriptive right, as a defence to action in respect of nuisance, 6C3 
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presamption, damage from wrongful act, of, 509 
principslj liability of, as contractor, 567 

for acts of agents and servnnte, extent of, 567 
private nuisance, arising from dnngerous property, 515, 51fi 
definition of, 512 

property, stretching wire,*? over, as a nuisance, 51 fi 
Tights, stalutory power to inicrfeie with, how coiihtruod, 517, 618 
proceedings, are achon 

pioperty, dangeron.-^, when hceoming a pnblio nuisance, 615 
extent of right nl user of, 525, 525 
extraordinary user of, what amounts to, 537 
injury to, wlicn amounting to an actionable nuisance, 525 
instances of injury to, constituting nuisance 525 
liability in respect of user of, when arising, 527 
mutual enjoyment of, piinciples of, 53(», 531 
lestiiction of neighbour’s rights ot, not permissible, 527 
prohibition order, nature of, 669 
p^o^pect, interference with a private, 53+ 
piospective nuisance, injunction m respect of. 561 

piotectjOD of propel ty, as a deteiicc to action for nuisance, 663, 561 

provisional orders, effect of acts done under, 618 

public bodies, liability of, in respect of nuisance, 557, 558 

health sfatufory piovisions m re^peet of nuisances affecting. 535, 536 
Public Ilcallh Act, 1876, abatement of nuibancps urnkM the, 536 --510 

Older under, OiMUitials of, 5(?8 
local nut hoi it ught to bung proceed inga under, 

553, 55 1 % 

('TifuidoiO Ael, 1891, abatement, of nm.-anecs under 5.36 
Act,', nicjining of word “nuisance” in, 508 
public morali(\, public nuisancers in respect of, 511 
uuLsance, dislingiuahed fiom private, 512 

Attorney-General as necessary party to action for, 552, 553 
definition of, 511 

existence of dangerous properly as a, 515 
liability to indictuieijt foi, 574 
limitation of power of abatement of, 510 
loLal autlioiitics' right to bring pioceedings in respect of, .553 
5,54 

meaning of, 5.37 

vvlien private action mav be hroueht in ^e^peot of, 553 
quarter sessions, appeal from .ab.it ement ordci to, 571 
railways, noii-eonsuniptinn of smoke on, liability 515 
relators, right ot, whcie action brought by Attorney -Geneial, ,353 
remedies, abatement of nuisance, for, classes <if, 547 
xeversaonor, amount of damages which should be awarded to 550 

right to bring civil proceedings m respect ot nui.^ance, 550, 551 
ruinous buildings, lubility arising from existence of, 515 
safety, statutory provisions as to nuisances affecting, 535, 536 
sanitary authority, power to make bye-law's m London as to the keeping of 
ammals, 614 
pj wers of, 565 — 570 

* when abatMicnt order addressed to, .569, 570 

savage animals, li.ibilit.y for c.ause«i by keeping, 51.3 

etdutol, user of premises for i^ppoviC of a, wbftn a bn^ach of coveimnt, 503 
servant, babilitv of mas^tcr for acts of, extent of, 557 
smells, as constituting a niiisatice, .532, 533 

emoke, black, emission •from factory chiinncyf^, liability for, 543 
rfaily emission of, !i» sepnraic offence, 514 
fuinaecs in London, from, provisions as to, .644 
liability of employer for nui-jance arising from, r>43, 544 

owners of locomotives on highwavs in respect of, 546 

steam vessclB on the Thames allowing emission 
of, )Hi, M6 . 

non-consumption by engines, a question of f«ci, MB 
on railways, liability, 64ft • * 
notice, to abate nuisance anting from, contenU of, 544 
qu^tion of nuisance arising from, is one of fact, 643 
, jelief in ^dvour of certain industries in respect of, 643 
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smoke, summary abatement) of nuisance nrlling from, 513 
when amounting to a nuisance, 532, 533, dll 
special powers, construction of, 618, 619 
specific works, construction of authority to do, 519 

stafutory authority, as a defence to action lu respect of a nuisance, 562, 563 
nuisance, definition of, 5']1 

nuisances, recovery of penalties in respect of, r>6ri, fiGG 
powers, excrcj&e of, in respect of a nuisance, 521, 522 
liability on, 619 — 631 
when the mode discretionary, 633 
remedies for nuisance where permitted under, 523, 53,3 
Bleam vessels, Thames, liability of owners of, for smoke nuisance, 644, 645 
Blinks, arising from commercial opeiatioiis as nuisances, 566—575 
streets, overhead wires above, when not a public nuisance, 516 
summary proceedings, abatement of nuisances by, 5G5 — 575 
costs of, recovery, 578, 574 
information for, "who may give, 606 
BWine, provi,',ioDP as to keeping, 613, 514 • 

of Town Police Clauses Act as to keeping, 514 
tenant, primary liability of, 566 

light, of action ni, as to nuisance, 552 

Thames liability of owners of steam vessels on the, in re-p'ct of smoko, 
544, M5 

Town I'olicc Clau*^es Act, provi,ions of, to keeping of s' /me, M4 
trade chimneys, issue ot black smoke fiorn, liability for, 12 nl8 

fumes and slinks ai using fiom operation of, as a iiuj .am e, 583, 534 
furnaces, Jjoudon', in, pioMsious as to smoke fiom, 614 
ofTeuMve, liability of per'^ons carrying on, 58 4, 58r 
T(‘hef from rest net ions in rPvspcrt ot smoke m cert; n, 543 
trees, liability of owiieis of poisonous or ovei banging, 580 
trespass, acts held to be, 506 

as a defence to order to abate nuisance, 570 
distinguished ti'otn nuisance, 506 
unwholesome factories, liabilities in respect of, 589 

premises, abatement of nuisance anting from, 537 
uiban autbority, power to make bye-laws for prevention ot nuieanecs, 640 
dl^t^lets, proMsions as to keeping swine in, 513, 514 
vibration, nuisance occasioned by, 531 
view, destiuetion of private, 534 

vts major, as defem'C to action in respect of negligence. 544 
watercourses, liability of local authorities in respect of offensivo, 540, 541 
wafer fittings, absence of, in J^ondon, liability in respect of. 539 
waters, nuisance aiising from inteifcreiice with, 546 

wiongful act. commission of as essential to action lor nuisance, 508, 609 
damages presumed from, 509 
" where act complete, 559 

statutory authority for, effect of, 616, 517 

when becomiug actionable although innocent, 609, 510 
wiougful per 609 


OPEN P!PACES AND EECREATION GUOUNDR, 

admission, public ])le.isuic ^rT^iinds, to, powei to cji.irge for,* 589 
ancient monuments, aequi^iljon of, by local authoutics, 6()?l 
appointment of guardians of, G')4 
e\eTnption from compulsory ptfl chase, 605 • 

injury to, liability for, 6tM, b05 
owner of, how defined, 608 
pioteclion and maintenance of 603 
public access to, provision for, 605 
transfer of owmysjiip of, 605 
^ hands, provision of. in public parks, 589 
* Paths and Washhouse Act, 1846, application of, 593 

bequests, power* fo lhake, under the Recreation Grounds Act, 1859 ..592» 
boats, Bee pleasure boats 

bye-laws, enforcement of, under the Recreation Grounds Act, 1869... 692 

London County Council’s powers as tot wit^ reference to open 
spaces, 699 
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bye-laws, power to make, uncfer the Recreation Grounds Act, 185i> . 592 

Town Gardena Protection Act, 1863...' 
594 

powers of the National Trust as to, 697 

regulating public pleasure grounds, power of authorities as to, 687 
Charity Commissioners, approval of trusts on gift to local authorities by, 686 
powpis under the Recreation Grounds Act, 1859 .691, 
593 

charity, use of public park in aid of, 681 

City of London, powers of Common Council of, as to open spaces, 601 
Cleopatia’s Needle, maintenance of, 606 
commons, duty of the National Trust as to, 598 
compuls(»ry purcliase, exemption of ancient monuments from. 605 

open spaces from, 580, 581 
village greens from, 584 
woodlands from, 580, 681 

consideiation, application of, on convey nnee oi lease of opou space. 5S6 
conveyance, open space, of, effect of, 586 

powers as to, 685 

corporations, eonvey/ince of open spaces t/O local authorities by, pnweis, 586 
county councils, powcis as to public walks or pleasure gioiiiids, 587 

purcha.se of a monuniciit, 604 
I'ustnm, as a characteristic of village greens, 5S3 
Nnibankment, Thames, maintenance of monurrients on the, 60fi 
cniohncnt, conveyance under the Rcctcation Gioinids Act, 1859, cxetnjrt from, 
591 1 

Epping Forest, provisions relating to, 601 
exemption, village greens from compuKsory purchase, of, 584 
extra covimercium, when open space is, 581 

games, power of the National Trust to set aside land for purpo-e of, 598 
provision of space in public park foi, 589, 590 
public right to play upon an open space, 580 
gardens, application of the Town Gardens Protection Act, 1865, to, 593 -590 
exfienses i elating to, provision foi, 5t)5 
offences relating to, powers, 606 
guardians, ancient monuments, of, appointment of, 604 
ice, preservation for skating, 589, 590 

JUS spatiandi, none in the public at common law, 570, 580 
land, conveyance of, under the Recreation Giouiids Act, 1859 591 

lavatories, provision of, 600 
lease, open space, of, effect of, 685 

powers as to granting, 585 
local authorities, conveyance by coiporations to, 586 

expenses in eonneetion with open spaces, how rlcfiaycd by, 
586, 587 

Metropolis, for the, under the Open Spaces Act, 1906 598 

j) 0 \ver as to the erection of monuments, 603 
to accept gift of open space, 686 

maintain statues in open space, 605, 606 
poweis as to public walks or pleasure grounds, 587, 688 
village greens, 584 

of non -statutory trustee to convey land to, for re- 
creation purptjStJS, 586 

the metropolitan borough councils as, Ujider the 
Open Spaces Act, 1900 600 
undci the Public Improvement Act, 1860 .592, 

. 693 

Town Gardens rrotcction Act,' 1863... 
594, 695 

provision of recreation grounds under the Towns Improve- 
ment Clauses AeJ;, 4847.. 590, 591 
temporary adaptation of land as public iplcasuro grounds, , 
powers, 588, 689 » * 

• when not requiring licence in mortMisfiif, 580 

London, City of, powers vested in Common Council of the, as to open spaces, 
601 

County, Council, powers as to Embankment monuments, 606 

open spaces, 698, 699 
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London County Council, powers as to gardens under fho Town Garden^ 
. Protection Act, 3863 595 

restrictions on as 1o open spacer, 598 

Metropolis, local authorities under the Open Spaces Act, 1906, for the, 698 
maintenance of open spaces in, 600, 601 
metropolitan borough councils, expenses defrayed by the rates, extent of, 600 

powers under tlie Open Spaces Act, 1906... 
698, 600 

monument, ancient, owner of, definition of, 603 
monuments, ancient, acquisition of, 603 

protection and maintenance of, 602 
definition of, 603 

^aiipomtnieiit of guaidians of, 60i 
Jiatulity for injury to, 605 
JjoiKhiii County Council’s jiowers as to, 606 
mainleiiancc in open space 1 > 3 ' local anthorilics, 606 
power of local autliorities as to llic erection of, extent of, 602 
public access to, provision for, 603 
transfer of ownership of, 605 • 

mortmain, licence in, when not rctiuircd by local aulhonty, 580 
municipal corporation, conveyance of land by, under the Keereation Ground# 
Act, 1859 591 

National Tiust, the, eonstitntion of, 596, 597 
duties of, 598 

eleetioii of members of, 596 
nature and powers of, 596, 597 

* preservation ol exi.sting lights of ('onirnon bv, 598 

])roperlj(\s inaJicnabJe or not t*haig(-*abl(‘ by the, 597 
revenue of, how applied, 597 
Act, 1907, object of, 596 

notice, publication of, on taking over gaidens under the Town Gardens Pro- 
tect lou Act, 1863 595 

oil dices relating to open spaces, 581 

Jloyal parks, in, yiovvcrs ot park-keeper as 'to. 583 
under the 3’owii Gaiden.s Ihoteetiori Act, 1863 596 

open space deemed to be a street for ceilam j)Ui poses, 590 
definition of, 582 

spaces, application of consideration on convevanct* or lea-^c of, 685, 580 
doctrine of extra eommerciiLm to, 581 
the Ojien Spaces Act,, 1906, to, 581 
character of, 589 

conveyance or Ie;ising of, 581, 683 

conveyancing or leasing powcis of private owners of, 586 
exemptions from jirovisioris as to compulsory jiuichase, 580, 581 
kinds of, 589 

maintenance in the Metropolis, 600, 601 
other than statutory, 602 

power of the London County Council as to, 698, 59& 
public rights over, 680 

regulation by the London County Council of, under special Acts- 
598 • 

Open Spaces Act, 1906, powers of the raetropolitan borough councils under« 
699, 600 

wli^re not applicable, 6^1, 685 • 

owner, ancient monuments, of, disability of, 603 
how defined, 603 . 

definition of. In relation to open space's', 586 • 

parish councils, powers as to village greens,* 58i 
improvement rate, how made, 593 

land, conveyance under the Recrealion Grounds Act, 1859 ..65\ 
park-keeper, Royal park, of, powers of, 583 
parochial charity, definition or, 

« *peualtie 3 , bifeach of rules relating to Royal parka, 583 - 

ofFeijcga f8r, under the Town Gardens Protection Act, 1863.. 595 
places of public report, powers of the National Trust as to, B96, 597 • 

playgrounds, provision of, 592, 593 

pleasure boats, public parks, in, power of authorities as to, 587 
private owneis, eonvej’ing or lGa^mg powers of, as to epeu spaces, 587 
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Public luiprovements Act, 1V60, mloption and application or, 603 

effect of adoption of, 6‘J2 
powers of local authority under, 593 
public parks, bands in, provision for, 589 
ice, preservation in, 589, 690 
ptovisjoii ot gyiunublic appaiatus in, GS9 
Ui.e ot in Old of charity, 689 

pleacuie gioiiiidc, auihoritics having powers over, 587, 6S8 

powcis of local aiithojities as to, 587, 588 
walk or plea«uie giouiid, power to close and charge lor ailniiSsion to, 
689, 690 

feniporary ad agitation of land for, 689, 690 
recreation giuiinds, conveyance of lands for, 591 
kinds of, 579 

inanagcnient under the Keerealion Grounds Act, 1859. ..692 

meaning of, 679 

other than statutory 602 

power to make byc-laws for, 692 

Iirovision of, 690, 591 

tights of common, duty oi the National Trust to preserve, 598 
Itoyal paiks, acquisition by local authoiitios of land adjoimug, sanction iieces- 
sarv, 583 
list ot, 581 

management and rC'Milaiion of, 682 
cjfleiices in, powers of pajk-ke**per as to, 582, 582 
rules and I'cgiiJations governing, appioval ot, 582 t 

eettled estate, power to lay out as an oficn space, 590 

Jam!, fjower of tenant fur life as to laying out, 590 
statue, mainteiiaTice in cqien space, power of local auttniiities as to, 006, COff 
Bticet, open space deemed to be, for <‘ertaiii puijioses, 590 
tenant for life, laying out of settled land by, pnweis, 690 
Thuinos Kinbankmeni, iiiuinteuunc'e of inoumiients on, 006 
Town Gaideiia Protection Act, 1803, application of, 591 

authorities having powers iindei, 694 
bye-laws undei, powers, 694 
expen^e.s undci, provisjoii of, 695 
operation ot bye-laws under, 591 
jienalties for utreiices under the, 690 

trustees, non-statutory, power to transfer laud for recreation puijjo os, 586 
statutory, powers as to conveying or leasing 0 £»oii sjiaces, 585, 586 
undeveloped land duty, exemptions from, 680, 681 
village gieeiis, characteristics of, 583, 584 

exemption fiorn provisions as to compulsory purchase, 583, 584 
powers of parish councils as to, 584 

walks and pla 3 "grounds, provision of, under the l*ublic Jinpioiements Act, 1860, 
592, 693 

woodlands, when exempt from comjmlsory acquisition, 580, 681 
PARLIAMENT, 

acceptance of office, tnember of the House of CommOna, by, power to fill vacant 
seat on, 789 

accession to peerage, membef of the House of Commons, of, power to fill 
vacant seaj^ on, 789 * • 

accounts, audit and extimination of public, 776, 777 
Act of Attainder, nature and procedure relating to, 727 

^ revcfsal of, nere^^sity for Sovereign’s signature to Bill for, 

727 , 

Grace, nature of, 726 

procedure appertaining to, 728 
indemnity, nature and mode of procedure relating to, 726 
Address, Crown, to the, information obtained by either lIou.se by, 618 
Adjournment, both Houses, of, powers, 699 « « , 

House of Commons, of the, motion ^or on question of urgent 

public nnf^brtance, 677 
number of members necessary to 
support motion for, 677 
power of the Speaker on disorder^ 
681 
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adjoiunment. House of Lords, Of the, practiee on tnoUon tor, 

• power to fill vacant seat in the iIou>c of Commons during, 

administrative posts, disqualification of holders of, as members of Pai'Ua- 
ment, 660, 661 

aliens, disqualification of, as members of Parliament, Cn6 * 

allegiance, oath or atiimuitioii of, by members o± Parliament, how taken, 683 
689 

amendment, acceptance by the House of Ooinniona, procedure, 798 
claii-e.s, of, procedure in liotb Houses Os to, 713 
disagi cement by IJumse of Coinnions with House of Lords as to, 
how communicated, 799 

eilcct of message where House of Lords insists on its, 799 
motion to go into committee in JTouse of Lords on, effect of, 709 
private or provisional older confirmation IMl, of, ellect on pro- 
gress of, 757, 758 

jjublic Hill, of, by either House after third reading, 720 
course open to either House on, 721 
ellect of Parliumeut Ao|., L911, on, 722, 723 
to, proeeduie as to on report stage, 717, 718 
amendments, ^ou‘^e of Ciyiiimoiis, in the, motion erniiowermg chair to seh^ct, 
071 

pTocedurc on consideration of in either House, 720 
Appeal Comniitlec, House ut Lords, of the, appointment and duties of, 042 
appeal, IJuu^e of Isolds, to the, assistance of nautical assessors on, 618, 049 

liiiluie to lodge ease on, etfect ol, 045 
priicedure on lodgment, 043, 04 I 
• setlJiig down, 646 

wlicre sejmrate cases lodgeil by 
different lespondents, 615 
security for costs on, requirements. 015 
Appropriation Accounts, reports on, tluLy of Ouinptioller and Auditor-deneral 
as to, 777 

submission to Comptroller and Auditor*Qeneral, 777 
Public Accounts Committee, 777 

Bill, nature of, 775 

army and navy estimateH, division into votes, 768, 709 

officer, distiuahfication of, as member o£ Paihament, 660 
arrest, extent of mernbeis* privilege as Li freedom from, 779, 780 

persons immune from when appealing before either House, 781 
assent of the Crown, necessary to Acts’ of Parliament, 616 
ballot, precedence of private members* business in the House of Coramonq, C75 ■ 
baukiuptcy, disqualification of peer for seat iu Parliament on, 622, 633 

member of the House of Commons, of, power to fill vacant seat 
oil, 789, 790 

bankrupts, disqualification of, as mcmficrs of railiaineiit, 658 
Bill, Covernmeui, see tioverniuent Bill 

Bills, classification of, 702 • 

private, see private Bill-* 

piovisioual order confirmation, see pro'^is’onal order confirmation Bills 

public, see public Bills 

readings of, m the House of Commons, 663 

Lords. 628, 629 

Black Rod, appointment and duUe^ of, 631 

duty of, on opening ^ Parliament, 692 
“ Blue Paper,’* contents of, issued m the House of Commons, 670 
Board of Trade, when plans of proposed works must 4>e deposited Vfith, 733 * 
bond, nature of, into which parliamentary agent ipust eateri 729 

• Budget, committee dealing with t>he, 774, 775 

financial proposals of, how carried, 775 
speech, information given in the, 774 
business, House of Commons, of the, cl^siffcation of the, 663 

regulation of the, 663 

• , • •Lords, jf the, order of, 686 • 

public, corisi^e^ation by the House of Commons, 677 , 

bve-plections, formal introduction of members elected at, 691 
casting vote, Speaker or Chairman in the House of Commons, of the, when 
given, 672 ’ 

gei'tific-ate, Speaker, of tbo, as to monoy Billa, nutuie of, 776* 
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certiorari, removal of indlf)tmcnt of poor by writ of, 053 

Chau man of Committees, House of Commons, in tlie, eastin;? vote of, 072 

nomination of, 7J] 

Lords, of the, appointment of, 030 

duty on a division, 633, 63 it < 
procedure in absence of, 
630 

salary of, 650 

Select Committee of tbe House of Commons, of the, appointment 
of, 683 

•Wa^'s and Means, of, appointment and duties of, 666 
salary of, 666 

Clianeellor of the E-xchnnier, iiitorination given in the Budget speech by the, 
774 , » ^ 

Chilt.ern Jiundri'ds, effect of appointment of mcMiibcr to Stewardship of, 662 
how acceptance of office of Stewaid of effected, 662 
City of London, claim of members for, t4> particular scats in the House of 
Commons, 672 

civil service estimates, classes of, 769 

division into votes, 769 

pinsion, no disc luahficat ion to holder as mcnil)cr of Parliament, 
658 

claim, title of honour, to, practice i elating to, 641 
clauses, amended, consideration of, 713 

amendments to, piocisluK* in both Hoiecs as to. 713 
clergy, disqualihcatioii of, as iricinh<‘is of House ol Coniiiu'iis, 657 
Clerk Assistant, House of IjohIs, of the, apjioiiil nu'iit ot, (>31 *■ 

House of (’’o/iinKUj*'’, of the, how app<»mtcd, 667 
of the f*ai JriJiKMits, .ij>]>oiiitiiicnt and jiosition of, t>3l) 

duty of, when tlio Sovciingn prorogues rarlianicnt 
m poison, 700 

Cleiks Assistant, House of Commons, of the, apjioiul ment of, 66)7 
eloMire, how put in the House of (Commons, 670 
colonial possessions, contiol of, liy the impel lal l*:ii liament, 616 
command jiapeis, nature of, 618 

Cummissioriers, inquiry into opposition to Scottish, provisional Older, 761 
committee, both Jiouses, t»i, lecoiiimitnicnt of public Bill to, pioceduie, 715, 

71 1» 

Committee for Privileges, House of Oomrnons, of the, appointment and povveia 

ol, 686, (>«7 

Loids, of tlic, appointment and duties of, 
641, 642 

pracliee on claim to title 
of honour, 611, 642 
when Irish peer’s iiglit to 
vole 13 submitted to, 627 

, eommittee, House of Commons, procedure when resolving into, 665, 712 
Lords, procedure W’hem rcjsolviiig into. 637 
Committee of Selection, House of Lords, of the, duties of, 642 

reference of unopposed private Bills to, 75i), TGI 
• Supply, close of sittings of, 773, 774 

duties of, 771, 772 

preliminary mot^n before going into, 772 
procedure in, 7*72, 7 73 

where sitting interiupted, 773 
rules of debate governing iliscussion in, 773 
sittings of, 772 

committee of the wh5le House of Commons, procedure on going into, CC6, 

712 

purpose and constitution of, 
665 

• * Lords, when Bill referred to, 708, 709 
Committce«of Ways and Means, duties of, 771, 772 • * , * 

embodiment ?>f lyB^lutioiis of, in Pinance 
Bills, 776, im 
function of, 774 

resolutions of, procedure on, 774 
sittings of, 772 
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Committee, Private Bills, on. appointment of, 6ri8 
committee stage, actual procedure in both Houses in the, 713 

House of Commons in the, conclusion of, 7112, 713 
mohon to report on, in the House of Lords, 700, 710 
public Bill, in the House of Lords, of, notice of, 708, 709 

picket ice as to, 708. 

709 

of, motion as to in the House of Lords, 709 
report of the, in the House of Commons, 7112, 713 
committee, standing, on Scottish Bills in the House of Commons, 711 

to prepare reasons, appointment and duties of, 610, Oil, 7121 
committees. House of Commons, of the, classification of, 682 

standing, in the House of Commons, what arc the, 711 
commoner, introduction on appointment as Lord Chancellor. 691 
commons, appointment of select committee of House of Cummons on, pur- 
pose of, 686 

companies, special standing oiders where Bills promoted b}’, 738, 739 
submission of Bill to shareholders when promoted by, "39 
Consolidated Fund Bills, nature of, 776 

fixed chaigcs not requiring parliamentary sanction, 767 
constitution. Parliament, ot, 616 

contractors, Government, disqualification as members of Pailianir'iit. 668, 669 
convicted felons, disqualification as members ot Parliament. 667, <168 
corrupt practices, disqualification of persons guilty of as meinbcis of Parlia* 
nient, 6.57, 658 

co^ts, private Bills, relating to, taxation of, 745 

security tor, on appeal to the House oL Lords, requiiements as to, 616 
Counsel. Pailiairientary, see Parliamentaiy Counsel 
counting out, House of Commons, the, procedure as to, 668 
(^ourt of Appeal, constiiution of the House of Lords as a, 613 
CTiininal oftence, members not privileged fiom arrest iii respect of, 780 
moss-appeals Hmise ol liords, to the, praetiec on loflging, 641 
Crown, assent, of the, necessary to Acts of Paibament, 616 

communic.itinij bet.ween Parliament and the, methods of, SoO Sol 

necessity for, SOO SOt 

from Parliament to the, method of, 802, 803 
control of Pailiament over the, mothods by which eflrcted, 617, 618 
demise of the, as affecting Parliament, 698 

meeting of Parhament after, 698, 699 
grant of money to, function of the House of Commons as to, 766 
office of profit under, disqualification of holder as member of Parlia- 
ment, 669, 660 

pension, disqualification of person, holder as member of Parliament, 658 
power of, to ad 30 urn both Houses of Pailiamcnt, 699 
summon Parliament, 687 
property, introduction of Bill relating to, 703 

recommendation by the, when necessary to giants, 767 • 

reply to message from the, means of in each House, 801. 802 
death, member of the House of Commons, of, power to fill seat on, 789 
debate, House of Commons, in the, rules regulating, 678 , 

scope of, 678 

Lords, m the, rules regulating conduct of, 636, 637 
delivery of judgment, Housc*?W! Lords, in the, lio\v usually given, 619, 660 
demise of the Crown, as alfoeting Parliament, 698 * • 

Deputy Chairman, Committees of the House of Commons, of, appvuntincnt of, 
666 * , 

• Speaker, House of Couynons, of the, 666* 

Speakers, House of Lords, of the, apjiointmcnC and precedence of, 620, 
630 

disorder, House of Commons, in the, power of the Speaker to adjourn the 

• * House on, 680, 681 

» , • » what amounts to, 680, 681 

disqualifications as mcftiber of Parliament, 655 — 661 • 

dissolution, appeafto tBe House of Lords not aftected by, <M7 
Parliament, of, modern practice as to, 702 
distribution of seats, House of Commons, in the, 655 
divisions. House of Commons, in the, announcement of, progedure. 672 

locking of doors during, 672 
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dmsions, House of Common®, in the, raocle of takinfr, 671 

powi^r of Speaker or Chairman where 
vexatious, 671 
when invalid, 668 

Loids, in the, procedure on, 633, 634 

when Lord Chancellor takes part 
* in, 629 

when taking place, 633 

divorce Pil?, provifsinns of standing orders relating to, 761 
special procedure relating to, 761, 7b2 
di'aft order, Scottish piivate Bill, as to, deposit of, 763 

report on, 763 

election, Irish peers, of, procedure on, 726, 727 
Scottish peers, of, certificate of, 720 

to sit in Parliament, 614, 615 
electric power Bill, consent necessary to promotion of, 731 
emergency grant, procedure as to, 770, 771 
estate Bill, atteutlaiica of consenting parties to, necessity for, 7C0 
consent necess^iry to an, 733 
examination after first reading, 760 
procedure on presentation of petition for an, 750 
report of committee on, after rof('jerice to l^xaniincrs, 700 
when nia3" be read a first tune, 709 
estimates, army and navy, for the, division into votes, 70.S, 709 
by whom pieparcd, 768 

civil service, divi.sion into votes, 760 ' 

expense of undertaking proposed by local Bill, of, when to bo 
fUposite<l, 73 1 
form of vote in the, 769 

submission of, to the House of Commons, 768 
supplementary, nature of, and when presented, 709 
votes on account of, practice as to, 769 770 
Examiners, petitions for private Bills, of, appointment of, in both ILouseflu 

740, 741 

BjJls refen ed to before second 
reading, 742 

reitificate and report of. 741 
duty as to estate Bills, 760 

making reports, 742 

exces«! grant, when spending depaitraent must apply for, 770 
executive Government, control over action of, by Parliament, 617, 618 

effect of practice and procedure on control of the, 617 
methods by which control of, effected, 617 
expulsion, House of Commons, from the, effect of, 787 

powers of the House as to, 787 

fees and charges, relating to bringing in aud passage of private Bill, 745 
felony, disqualification of persons guilty of, as members of Parliament, 657 
finance Bills, embodiment of resolutions in, 776, 776 
procedure on introduction of, 776, 776 
finance, position of the House of Lords as to measures not purely of, 796 

of, 795—796 

relation between both Houses as to, present practice, 797 
financial ycyir, when terminating, 769 
first reading, vu ivate *6ill, of, 716 

provisional order confirmation Bill, of a, 746 
, public ^ill, of a, in the IloUvse of Commons, procedure, 700 

« ^ Lords, procedure, 706 

front benches, House of Commons, in the, custom as to occupation of, 673 
gasworks Bill, consent necessary 1o promotion of, 731 

General Comiiutteo on Railway and Canal Bills, reference of Bills to the, 751 
Government Bills, drafting of, 704 , • 

introduction of, in the House of Commons, procedurt;, JOfi,* 
• 706 • 

precedence of, in the standing cfimJhfttees of the House o'f 
Commons, 711 

business, precedence of, in the House of Commons, 666 
o<^traclors, disqualification of as members of Parliament, 658, 659 
grants, nature of, sanctioned by the House of Commons, 770, 771 
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hearing of causes, Ilousc of Lords, in the, usual sittings tof, 64d 
hfsrcditary peers, creation o£, 622 

introduction of, 689 

holders of office, nature of disqualification of, as membors of raTliaineiit, Cud 
honours, restoration of, procedure on introduction nl IbUs bn the, 727 
House of tlominons, acceptance of amendments by the, 798 
access to the Sovereign by th(», 78r> 
addre>!S to the Crown from tlie, piocediirc, 8i)t 
adjuunimcnt of the, inoiiun for, on question of urgent 
public importance, 677 
adiiiission of strangeis to the, 781, 78r> 
appoint meiit and duties ut the Select Corniiiittee on 
Standing tlrdeis of ilie, id 
powers ot CoiLinittee fur Jbivilcgcs, 
6Sb, 68 7 

pioci'diiie of a select coniinittee, 682, 
68H 

of Kitchen and Jtefieslimeiit Iteoins (\im- 
mittce, 685 

Select <.5< >111 nil Lice on (Vimmuiis, puipu.o 
of, C85 

appointment of Sei jeaiit-at-Aiins, (‘>67 
SpeakcT of the, 66:t 

*p,tteTi(lancc at tlii‘ J louse of Louis on opening of session 
by the King in person, 692, 69:“), 696 
claim of rights and privileges b}' the, 695 
<‘lassiflcation of committees of the, 682 
conduct of business of the, 663 

cun s id ei a lion of repoits of select colinmittees of, 683, 
(>8f 

constitution and duties of the Public Accounts Com' 
niittoc of, 681, 685 
of, 655 

control of public money by the, 793 — 790 
days and hours of meeting, 673 

demand of privileges by llic Speaker, custom as to, 779 
diiiagrcement with House ol Lords’ aiiu'inlineiitb, how com- 
municated, 799 

dLtquahfi cations for membership of, 055 

distribution of scats in the, 656 

divorce Bills m the, procedure relating to, 702 

duties and position of Speaker of the, 661, 665 

entry and retiiement of Speaker of tlic, procedure, 673 

€jstimates, submission to, 708 

expulsion from, ellect of, 787 

power of the House as to, 787 
Piiiaiice Bills m the, procedure ou jutioductlion, .776, 
776 

financial privileges of the, effect of strict insistence of, 
737 

function of, as to granting of money to the Ctown, 766 
giant by, requiring the sanction of the Crown, 766, 707 
interiuptai^ of business of the, time fo^ 673, C7i 
judgment of the, how obtaiiied.*668 • 
limits to the jurisdiction of, 681, 682 
locking the doois of, during dnision, 672 
mode of taking divisions in^lhe, 671 • 

motions lie the, piocedure, 668, ^69 

when cannot be anticipated, 609 
irregular, 669 

obligation of members to attend sittings of the, 672 
orders made in the, on resumption of sittings after the 
• Ring’s Speech, 697 • 

» • pjactice of the, on notice of a substantive motion, CC3 
precedence of Government business in the, 674 

private memhers’ business, 674, 675 
principal permanent officials of, 667 
private Bill, when set down for hearing fii the, 747 
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House of Commons, privai#* A)usine9s in the. when taken, 674, C76 
privileges peculiar to its constilution, 787 
procedure in the, on first day of Parliament, 693 
going into committee, 665 
second day of Parliament, 694, G96 
on impeachment of individual by, 650 — 1>62 
wlicre Bills originate in the, 799 
puhbc Bills, committee to which referred to in the, 710 
introduction in, procedure, 704—700 
petitions to the, who may present, 575, 076 
pubhralion of iiroeeedings without consent of, offence, 
78:i, 781 

puipose and constitution of committee of the whole, 665 
<1110^1 ions 111 the, provisions as to notices of, 077 
quoium of the, nunibei const ilul mg, 068 
resumjition of siftings of the, altei the Speech from the 
Thionc, time of, 697. 098 
^ulcs of debate in the, 078, 679 

etiquette and behaviour in the, 680 
salary of member of, 655 

selection of amendments by the cli.iir iu the, procedure, 
t»71 

standing committees of the, procedure in, 711 
vacant seat in, power to fill, 788, 789 
wlien members forniallv introduced, 691 

jnoceeding to the orders of the day, 077, 67^8 
second .speech permissible in the, 679 
writs for election of members of, issue of, 6>8S 
Lords, add less to the Crown from the, pioc*cdurc, 8d.J, 804 
adjournment of the, practice on motion foi, (bi5 
admission of strangers to the, 784 
ajipeal to the, proeeduie on lodgment of, 643, 644 
appellate jurisdiction of the, 643 

appointment and duties of Standing Orders Comnuticc of the, 
743 

of Speaker of, 620, 630 

attendance of judges at the, power of the House to require, 
617, 648 

liankruptcy as disqualification for scat in, 622, 623 
business of, order of, 635 

where and how transacted, G2H 
enslijig vote, none where division equal ju the, 034 
coinpoMtion of the, 619 

consider atiou of new clauses to public Bill in the, mode of, 
714 

constitution of, as a Court of Appeal, 643 
til vision of business transacted in the, 632 
divisions in the, how regulated, 633, 631 
divorce Bills pre-scuted in the, procedure relating to, 761, 762 
linaneial measures, position wilh regard to, 794 — 796 
impcaciiment wiihin original lunsdictiun of the, 650, 651 
insistence on amendment by the, effect of message as to, 799 
introduction of Lords S])>«dual into the, 691 
peers into the, 690, 691 
the Prince of Wales into the, 691 
Lo^d ChaticeJlor as Speaker of the, 629 
minutes of proceedings of the, piovision as to, 632 
inar.cy Bills, powers as t) 0 , 776 • 

motion as to eonimittee stage for public Bill in the, practice 
as to, 708, 7U9 

motions in the, proyisions relating to, 632, 633 
Offices Committed^ constitution of, 642 , 

duties of, 643;, * • ' 

personal private Bills, origination jn 4^, 758 
precedence and place in, 624 
principal permanent officers of, 630 
private BiU, procedure on in the, 756, 757 
privilege! in relation to the constitution of the, 785, 786 
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Hoilse of Lords, privileges peculiar to members of tne, 785, 788 

procecluie after report of committee on public Bill, 716, 717 
111 the, on opening of I*arlianiefil, 692 
on attendances of the Conirnoiis at the Bar of 
the, 692 

carnage of public Bill from the Commons to 
the, 610, 620 

public Bills after committees report by, 716 
third reading of public Bill in the, 719 
v\heii resolving into committee, 657 
wheie Bills originate in the, 798, 799 
piinisional order confirmation Bill in the, procedure on, 
756, 757 

public Bill, wh*^n rcfcricd to a committee of the whole, 
708, 709 

pnlilicatioii of piocccdings without permisbion, offence of, 
78H, 781 

putting the question in tlie, matters ’di'cidcd by, 653 
qucvstioris .ind rardions, how put in the, 629 
quorum of the, what constitutes, 632 
leguL'ition of older and debate in the, 636 
resumption of sittings after tlic dpecch fiom the Throne, 
(iTiift of, 696, 697 

right of peer to protest against (le^l.^lons, 631 
presenting petition to the, 635 
frecrct committees of the, when appointed, 639 
Select Oonnnittec of, jiurposes for which appointed, 6:i7, 638 
bit tings of the, preliminaries to, 635 
usual days for, 635 

voting by pioxy m the, discontinuance of practice, 786 
who IS offitilled to sit m, 622, 623 
hybrid Bill, Bill relating to Crown property introduced as a, 703 

cunsidciatiou of, by select committee of the House of Commons, 
681 

nature of, 703 

iinpeaclmient, delivery of pidgnient on, 652 
drawing uj> of articles of, 051 

original jurisdiction of the House of Loids in, 050, C51 
position of Lords and Commons in an, 650, 651 
procedure where motion foi, agioed to, 65 J 
right to institute proceedings by way of, 651 
trial on, procedure, 652 
who may be the bubjoct of, G5l 
inilictment, peer, of a, practice on, 653 
infants, disqualilK'ation of, as members of Parliament, 651 
t;i fornw pauperis, petition to sue, on appeal to House of Loius, procedure, 
616, 647 

information, how obtained by Parliament, 618 

insanity, member of the House of Commons, of, jiowcr of the House to fill 
vacant seat on, 788, 789 • 

interruption, business of the House of Commons, of, tune for, 673, 074 
Irish peers, number and mod4^f election of, 626, 627 

privileges of representative, 62 f, 025 $ , • 

procedure on equality of fooling in election of, 627 
loint address, Parliament to the Crown, from, proegdure, 803 

committee, committal of Scottish contirmuiL^ Bill of piuvisioiiaii order to, 
effept of, 765 w 

of both Houses, consideration of a Bill by, 765 

duty of parliamentary agents where Bill 
preferred to, 764, 765 

procedure on consideration of private Bill 
by, 764 , 

reference of private Bills to, procedure, 762, 
753 • 

when decision on private Bill arrived at by, 
766, 766 

committees, now appointed, 640 • 

practice governing procedure on, 6i0 
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joint' committees, purposes of appointment, 639, 640 
time and place of meetin;2r of, 640 
Journals, House of Commons, of the, compiiatjon of, 631 

Lords, of Ihc, natuie and compilation of, 631 
judges, attendance of, at the House of Lords, right of the House to require, 
647, 648 

disqualification of, as members of Tarliainent, 660, 661 
procedure when question submitted to attendant, bj the House of 
J.ords, 617, 648 

rt'ference of estjite Hill to, pr(K*edure, 759, 760 
5ndgmcnt, delivery on impeachment, 652 

House of Lords, in the, how given, 619, 650 
peer, against, consideiatioii and (telivery of. 6.61 
jiii isdiction, Jfouse of Commons, of the, liniita to the, 681, 682 
luiy seivire, exemption of members of both Houses fiom, 680, 6iSl 
King’s Sjieech, see Royal Speech 

Kitchen and Retiesliiiient Rooms Committee, House of Commons, of the, 
appointment of, 665 

lands, procedure on introduction of Rills for the rcatniatinn of, 637 
legislation, division into groups, 725 

Jnttert* patent., terms of, creating Ijord of Appeal in Ordinary a baron, 628 
local aiithentiC'!, deposit of private Bill with, when necos.-^ai v, 781 

authority, consent of, nocessaiy to piomolion of Tiainw.iy Jhll, 73t», 7.U 
Bills, nature of, 727, 728 

Local Lcgislatioii Oomniittec, formation and iliities of, 752 ^ 

local lateh, relinquishment of piivilegos by House ol (^oranuins as to, 798 
London County Council, procedure on introduction of money Hill by, 737, 738 
special standing oiders relating to Bills of, 737, 
738 

Lord Cliaricclloi, as Speaker of the House of Lords, 629 

duties of, on the fir^t day of Rail lament, 693 
duty of, on a division, 633, 631 

prorogation of 1‘arliamcnt by the Sovereign in 
person, 700 

Introduction of commoner when appointed a'?, 690, 691 
position of, in the House of Loids, 629, <>30 
]iroiogation of rarhameiit by, pioceduie, 700, 701 
vSpeaker of House ol Jionls in absence of. 629, 630 
Lord of Appeal in Ordiiiaiy, appointment and rights of, 628 

creation of, as a baron, teiins of letters patent, 
628 

Tiorda romniissioiicr.-?, when Royal Assent signified by, 723, 721 
Loids Spiritual, absence of. when judgment delivered in trial of a peer, 621 
appointment and coiibtitution of, 619 
duties of, 622 

inti oduct ion of into the House of Lords, 691 
number summoned to Rarhameiit, 62U 
place.s in the House, 621 
privileges extended to, 621 
time for which seat held, 620 
vacancy among the, how filled, 020 
when summoned to the ^ peer, 621 

Temporal, classification of, 622 * 

lunatics, disqnhhfication of, as members of Parliament, 656 
member, House of Commons, of the, custom as to place of, seat, 672 

. introduction of Bill by, practice as to, 

705 * 

'naming a, power of the Speaker as to, 
681 

obligation of, to attend sittings, 672 
»pWer of Speaker to order with4jawal ^ 
of statement by, 68^1 • * 

retirement by* ^^bods of, 661, 662 
when called upon to address questions, 
676 

messages between the Houses of Parliament, procedure as to, 706, 7Q7, 

« when sent, 70Ci 

Wiflifltry, resignation of, how effected, 618 
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minute, proceedings of the House of Comthons, of the, provision* as to, 667, 

6()8 * 
Lords, of tlip, provision for drawing 
up and piiiiiing, 633 

monefary deposits, promotion of private Bill, on, by and whom made, 735 
when t-o be made on promotion of piivatc Bill, 735- -737 
money Bill, dnfinition of, 776 

dtily of Speaker under the Parliament Act, 1011, as to, 732, 723 
indoThcment of Speaker’s certificate on, 770 
power of the House of Lords as to, 770 
7»rneedure on jiromotiou by London Counfy Council, 737 
motion, House of Commons, in the, at beginning of public business, 678 

cnipowciirjg chair to select amendments, 
671 

notice rrf|iiiied on, 660, 670 
jtioeeduip reiatiug tn, 66H 
wlicn cannot be anticipated, 669 
irri'guljir, 660 

Lnrdr., in fbe, prf>\ i‘5.u>ns iclaiing to, 632, 633 

to into <c)mnn<1ee, for, effect if caiued, 709 
nnme Bill, nafuie of, and prcM‘eduio nnplicable to. 761 
naming a member, power of the Speaker a,5 to, 681 
X,il uialiyalion Bill, nature of, 76»l 

n.iuheal a^si-ssors, assistance of, on Adniiralty app'^als. 6tR, 619 
navy and army estimates, divi>.ion into votes, 768, 769 

/ oi army, disqualification of ofliccr of, as intiul>rr of Parhainetib, 
660 

now meinbor, Hnuse of Commons, of the, introduction of, 677 
Parli ament, procedure on feceond day of, 601 
notice, committee stage of public Bill, of, piacticc m the House of Lords 
as to, 708, 709 

d'qiosit/ of GazciLc, on promotion of private Bill, 733 
necessity for, wlioic promolris of Bill intend to relinquish unautho- 
iiscd worlvs, 731 
of eotimafos, pio»i>.ion for, 773 

motion, in the House of < 'ominous, piariiee as to, 660, 670 
private Bill, of, necessity for publishing in the Gazriir^ 730 

pji/vision for giving to piusons alTert,r<l by, <30 
question lo memliei in the House of Clornriions, of, julc as t.o, (>77 
/picptions 111 the House of Commons, of, provisions as to, 677 
notice-^, llnusc of Lords, in llie, nat.iirc and regulation of, 632 

uccessaiy on i>iomotiuu of Bill for electric jiowrr vvoiks, gasworks, 

sewage wniks, and waterworks, 731 
Tramway Bill, 731 

oath of allegiance, members of Parliaiiieiit, of, bow taken, 688, 689 

penalty on sitting m J’arharneut without taking, 688, 689 
pi escribed form of, 688 , 

otTcnee, publieation of proceedings without consent, 783, 781 
ofTrnces against the piivilcge-s ot J*ar1 lament, summary of, 778 
ollice, nature of disqualification of holders of, as membors of Parliament, 659 
of profit, acceptance of nominal, as method of retiremem*, 662 

di^fpialification of holder of, under the Crown as member of 
J'arliamenrt^GfiD, 660 

official posts, disqualification of holders of, as members of Bafliaiiient., 660, 661 
opening of J’arliamcnt, procedure on, 693 

Oppo^iium, House of (’ommons, in the, usual plaec for seating the, 672 
order, House of Commons, in the, mainteiianfc of, 679, 680 * 

* when breach t^miinilled, 679, 680 

Lords, in tlie, how maintained, 636 

orders, Hou^e of ('lommons, made on resumption of sittings after the Spw.rh 
from the Throne, 697 ^ 

. of the, day, ITouse of Lords, of the, nature of, 632, 633 
' wlyn House of Coramons proceeds to, *677, 678 

r*rliament Act/ >914, dutic*s of the Speaker of the House of Commons under 
the, 657, 664, 665, 722, 723 
rfTect of amendment of BUls during progress, 722, 723 
provisions of the, 723 

tJt^itutory remedy for disputes provf&ed by the, 791, 793 
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Parliament, communication from, to the Crown, methods of, 802 — 804 
demise of the Crown as affecting, (>08 

direct communication between the Houses of, methods of, 801 — 807 
dissection of, modem piacticc as to, 702 
duration of, 702 
extent of authority of, 6 1C 
how constituted, CIG 
punimoncd, 087 

lapse of jnoct'odings of, with the ses.sion, 701 

meeting ut, on demise of the Crown, (i'JM, C09 

messages between the Houses of, pmeedute as to, ROC. 807 

when sent, 806 

opening of, by the Sovereign in person, pioeedurc, GU5 
, when Soieieign not pieseiit m person, pioccduie, 696 

ptoceduro of liist day of new, 692 
pr»)rogation of, 699, 700 
Totirenient fiuin, methods of, Ctil, 6t)2 
second day o*l, procedure, on, 691 
summoning of peers by writ, to, 688 

parliamentary agent, dutv of, where bill refer led to joint committee, 7r>t, Tb.'S 
liability of, on violating the jules and practice of J^arlia- 
ment, 729 

nature ot work poi formed by, 729 
(piali float ions of, 729 

rarliarnentary Counsel to ibc Ticasury, duties ot, 702, 70t ^ 

when private members* Bills super- 
vised by, 70 1 

pecuniary interest, .lisalJowdiiee of vote of memb(*r of Commons on aecniirit 
of. 671, 672 

• penaltio.s, relinquislimeiit by House of Commons of privileges as to, 

797, 798 

pecis, disqualitication of, as members of House of Commons, 656, 667 
lioicditary, how eicated, 622 

introduction of, 689 
newly created, introduction of, 689, 690 
practice on indictment of, 652 
Toprcsentativc, iiitroduetion of, 689 
right, of, to claim access to the Soveieign, 78.5 
soeond speech in siuiic debate bv, when may be made, 627 
Bii III moiling of, to rarliament by writ, 688 
(rial of, consideration and deliveiy of jniigmeiit on, 65i 
date of, bow fixed, 652 
extent of right, 652 
])roee.dure at, 651 

penalty, .sitt.ing in the House of (>ommons without taKing the oath of allegianre, 
on^ 689 

pension. Crown, disqualification of holdci of, as member of Parliament, 659 
personal Bills, iiatiiie, of, 729 

petition, alleged disqualification ol member of the House of Commons to be 
t raised by, 656 

e.state Bill, for, procedure on presentation of, 769 
House of Lords, to the, iiglit of pety^nresenting, 625 
in conftcction wi^^h appeal to the House of Lords, lodgment of, 616, 
617 

private Bill, for^ exaramatiou of, 741 
• preliminaries to presentation, 721 

or^^'TovUiorial order confirmation Bill in opposition to, 
pioeedure ae to, 747-*' 749 

to sue f/f formd pnuperts in the House of Lords, procedure as to, 
646, 647 

petitioners, against private Bills, locn^ ^taoidi of, 749, 750 

• procedure as to disputed loctls sfandt of, "in < 

both Houses, 749, T60* • 

poj^^essjons, colonial, control by the Imperial Parliament, 61ti 

prayers, House of Lords, in the, duty of the Lords Spiritual as to, 622 

procedure as to, 635 

Prince of Wales, iatroduction of, into the House of Lords, 694 
private Bills, »mfindm'*nt of, effect ou progress of, 757, 768 

( ^ 
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piivato Bills, appointment of commilloos^f the TTonse of Commons on, (>36 
# decision of joint committee on, when arrived at, 755,756 

depohit of printed copies of petitions and, piovisioir for, 733, 

731 

deposits to he made at the House of Commons in respect o£, 733 
divibiou into groups, 727, 728 

E\:iinineis ot petitions for, appointment of, in both Houses, 
740, 741 

fees and ( harges incidental to introduction and passage of, 715 
liist reading of, 740 

healing of parties to, hefoie j’oint eoniinittee, 755 
intioductioii into each House, Jiow selection made, 744 
monetaiy deposits on pioinolion ol, l»y and to whom made, 
735 — 737 

natuie and {iiocedure relating ?o, 7d2, 703 
necessity toi publishing notieo ol. in the Oazetfo^ 730 
uon-coinpliance by pioinoters witli standing ordeis, etfect of, 
711 

oppasitjoii to second reading of,* in the House of Commons, 

717, 748 

in the House of Loids, pioeo- 
dure, 717 

personal, oiigiiirdiou of, in the House of hoid'^, 758 
fnoeeduie in both Houses as to, 75U 
jietitiuiis against, jiioc'ediire as to, 747, 748 
piuetice and jirocedure i elating to, 728 

after passing one TIousi-, 714 
in the House of Louis, Tab, 
757 

where promoted bv com- 
pany, 731, 738, 73'j 

preparation of plans and sections of vvoiks to be cousLiuctcd 
under, 732, 733 

j)u hi lent ion of, in local ncwspapei, 730 

lefeience to committee when unopi>osed in the House of Lords, 
750, 751 

ISxaminer of petitions for, procedure on, 713 
joint committee of both House-., pt^ocediire, 7r>;j, 
764 

refusal of committ-ee to di.^pcnse with standing orders, eDfeet of, 
V13, 741 

report oJ, to the House by joint coininil tec, 755 
Scottish, introduction of, in lieu of draft order, 703 
pioeedure applicable to, 7C2 

eecond reading of, when set down in the House of Lonls, 
715, 747 

service of applications and notices relating to, provision for, 

732 


Bubmission to tlie other House after passing one House, 712 
supervision by the Parhariieniary Counsel, 701 
suspension ol, over a prorogation or dissolution, practice as to, 
702 

taxation of^^sts relating to, 746 

thud readuig"nn the House of Lor^s, wliei^ wdered, 765, 757 
business, day on which ballot as to, held in the House of C'onimons, 576 
House of Commons, in the, wlijn taken, 574, 576 
member, House of Commons, of the, precedence of business of, 674, 
076 , • ^ 

privileges, classification of, 780 — 783 

constitution of both Houses in respect of, 777 
House of Coinnious, of the, appointment and powers, committee of, 
• • 086, 087 

• claim of right aiul^hy the Speaker, 51)4 

, . * Speaker as guardian of, 664 

nature of claim of each House to, 778 • 

origin of, 778, 779 * v 

proceedings for enforcement of, in bot!| Houses, 790, 791 
proceedings of Parliament, lapse of, with the session, 704. 
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progress, luotioa to report, ofT'^rt of, 712 

when mored, 773 

reporting, in ihe House of Commons, practice as to, 7lii, 713 
prorogation, appeal to House of Lords not aflcetcd by, 617 

by Loid ('lianoeJlor and Lorrls CoiiimiFsioueit*, 700, 701 
duty of Loid Chancellor on, 700 
elTe(‘t of, 701 

]>o\ve] to /ill vacant scat in the Hoiis’e of Commons during, 789 
piocedure as to, 699 ^ 

when bv Sovereign in peison, 700 
protect, House of Lords, in tJie, extent of right ol uiembcr to, G34 
pj LH j-siojial Older cuiitiiinaf Jon Jiiils, aiiieiulnumt of, ctlect on pu>yreaa of, 7o7, 

758 

appointment of cominiltees of, 777 
fiist reading of, V16 

iiatnie ami jirocediiie relating to, 7u3, 740 
3 >eiitiorj agaiijsl, prueedui e a*.' to, 717, 748 
piocedure aller passing one llousi*, 714 

in lh(' House of Loida on, 756, 
7 f) 7 

Scotland, parliamenfarv sanction necessarv to, 7(U 

siibiiii'Sion of (‘onlirimijg Bill i elating to, 765 
pul>lu‘ accounts, amiit am! cxaniination of, 776, 777 
J’ublic Accounts Comiiiittt^e, constitution and dutu's of, 681. 685 
public Bill, aiiiemlmenls to elausea of, pmceihire as to, 713, 714, 720 

coiisideiation by commit lee of both Houses, pioccdiii c, 715 ‘ 

House ol Lords on rcjiort of coninut tec, 716, 717 
of ainciidnieiits of, aftt‘r repoit stage. 717, 718 
new clause ol, in the House of Loids, mode of, 
714 

course open to eithei House on amendment of, 721 
dislTibutiOU amongst standing coininittees of the House of 
Commons, 711 
drafting of, 704 

first reading in the House of Lords, proccilurc, 705 
introduction in the House of Coiniiioiis, 705 

Loids, pi ac lice as to, 704, 705 
nature and procedure relating to, 702 
printing and preservation ol cojiics of, 725 
publication of, 725 

lecommitment to committee of both Houses, huw motion adopted, 
715 

ic^iort of, from select or joint committee of both houses, 715 
thud reading of, jiioccduie in the Hou^e of Commons on, 719 

Lords on, 718, 719 
where not amended by either House 
, after, 720 

when referred to a committee of the whole House of Loids, 
708, 709 

business, consideration of, by the House of Commons, 077 
departments, control of Parliament over, 617 

money, control of, position of t|ie House of Commons as to, 792, 793 
privileges claimed by the lloi^^r of Commons as to, 792 — 794 
Public Petitions Committee, House of Commons, of the, appointment of, 685 

jir.'ictice on presenta- 
^ lion to the, 675, 676 

* restnctioiiB on speech 

on introduction, G<6 
' who may pre.sciit to 

the, 675, 696 

public revenue, introduction of Bill crQating charge on, 759, 766, 767 
publication of proceedings, power to prohibit, 783 

practice as to, 783, 784 • 

putting the question. House of Lords, in the, ilecisiou of maM^rs by, 633 
q*iiestion8, House of Commons, in the, provisions as to notices of 677 

to members, regulations us to, 076, 677 
quorum^ House of OonuVons, of the, number furininqr, 668 
' ' Xiurds, of the, wbat constitutes, 632 
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Railway Bill, when monetary deposit musji be made oti promotion of, 735 • 

• Heading Cleik, House of Lords, of the, appointment of, 631 
readings, all Bills, of, submission to House of Lords, 620, 629 . * . 

recognisance, nature of, into which parliamentary agent must enter, 729 
report, Commissioners on inquiry into opposition to Scottish provisional order, 
oJ. effect of, 764, 765 

committee, of, consideration of public Bill afiei, 716, 717 

draft order as to Scottish private Bill, on, procedure, 763 

judges upon an estate Bill, of, effect of, 769, 760 

private Bill, of, when made by joint committee, 766, 766 

Select Committee of the House of Commons, of the, provisions as to, 

683, 684 

Lords, of the, procedure as to, 639 
stage, public Bill in House of Commons, of, procedure on, 716, 717 

Lords, of, conclusion of, 716, 717 
of, how considered, 716, 717 

procedure as to amendments, 717, 718 
resignation of Ministry, how effected, 618 

Kistitiition of blood, procedure on introduction "of Bill for, 727 
restoration of honours, necessity for Sovereign’s signature to Bill for, 727 
lands, procedure on introduction of Biils for the, 727 
rights and privileges, classification of, 780 — 783 

constitution of both Houses in resp(‘ct of, 777 
nature of claim of each House to, 778 
origin of, 778, 779 

Royal Assent, how and when signified, 724, 726 

procedure where by Lords Commissioners, 724 
when given, 723, 724 

by Lords Commissioners, 723, 724 
public Bill ready to receive the, 721 
Prerogative, purposes for which used, 616 
Sign Manual, communication by the Crown under the, 800, 801 
Speech, procedure on reading, 696 

prorogation of Parliament, on, procedure as to, 700 
rules, House of Commons, of the, etiquette and behaviour, as to, 680 

Speaker as interpreter of, 661, 666 

Scotland, confirming Bill of provisional order relating to, effect where com- 
mitted to joint committee, 766 
peers of, number entitled to sit in Parliament, 625 
private Bill i elating to, deposit of copy, provision for, 761 

draft order, 763 

introduction in lieu of draft Bill, 7C3 
legislation for, procedure applicable to, 762, 763 
provisienal order relating to, inquiry on opposition to, 764 

necessity for parliamentary sanction 
to, 764 

submission of confirming Bill as to, 
765 


Scottish Bills, standing committees on, in the House of Commons, 711 
peerage, list of, procedure on calling over, 626 
peers, grant of certificate on election of, 626 ^ 

mode and place of election of, 625, 626 • * 

privileges of rcflTesentative, 624, 626 
vacancy ^!!^-«Bpre^entation of, how filled, 626 
eecond reading, postponement of, how obtainfid, 707* 

private Bill in the House of Commons, of, opposition to, 747 

• when set down, 

* ^ 

of, opposition to, 747 
when set down, 74C, 
7147 

procedure on 4n Jboth Houses of Parliament, 706, 707 
where motion for opposed, 707, 708 
, ^ • unopporod, 707 

Secretary for Sdbtland, duty as to private Bills, 763, 764 , 

i§sue of provisional (Mer by, 764 
security for costs, appeal to the ](ouse of LoxidBVn justifying, 645 

\ xqguirementB as to-. 645 
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security for costs, appcjil to the House of Lords, on, sufficiency of, 6*16, 646 
select committee, both lloui?ts, of, appoiiitraciit of, 715 

consideration of public Bill by, procedure. 
714, 71B 

procecluic in, 7J5 

House of Commons, of Uie, ajipointment of OhainiKnj, 58'J 

under standing’ 
01 tiers, G85 
composition of, (i8l2 
consideration of rejiort of, 683, 
681 

hybrid Bills, 
G84 


on commons, purpose of ap- 
})(uiitinc*nt, 685 

pioeedure legulatiiig sittings of, 
683 

puipo^e of appointment of, G82 
Lords, of the, how appointed, G3S 

power to amend order of reference 
U\ 638 

procedure and powers of, 638, 639 
pur prises foi which appointed, 637 
038 


scope of juquiiy of the, 638 
when divorce Bills letcncd t<>, 762 

6cr jeant-at*-Arma, appomlnieul. and removal of, 667 * 

Jtoiiso of Jjords, of the, appointinent and iluties oF, 631 
seasioTial commit ter‘s, nahire of, 611, 612 

setting down, r'rm.^c toi lieaiing, of, on appeal to tlui floiise of Lords, 616 
sewage \^ orKs Hill, consent nccessai'y to promotion oi, 731 
sliaieholders, consent of, necessary to promotion of Bills by companies, 
739 


sittings, House of Commons, of the, obligation of members to attend, 672 
Lords, of the, prelimin.iries to, 635 
usual days for, 635 

solicitors, nature of parliamentary work earned out by, 729 
Sovereign, access to the, right of peeis as to, 785, 78t) 

the House of CommoLis as to, 785 
address to the, on accession to tlif3 Crown, 699 
Bills w'hich must be signed by the, before iniroduclioii, 727 
opening of railiaiiient by the, m jicrson, pioccdure, 695 
proiogatjon of Parliament by, in person, piorjedurc, 700 
Speaker, House of Commons, of the, apiiointment of, 663 

as guardian of the privilege*?, 661 
casting vote of, when gi\b*M, 672 
ceilificate of, as to money Bills nature 
of, 776 

as to money Bill^, in- 
dorsement- of, 770 
conduct, of, how questioned, 665 
demand of Commons’ privileges by the, 
V custom as to, 779 
dubA'>«.4l^ 6G*t, CG5 

duty under the Parliament Act, 1911 . 

732, 723 
election of, 693 

confirmation of, 691, 696 
entry ahd retirement of, 673 
position of, 664: 

power of, to appoint temporary Chriir- 
f man of Committees, GG6 

* name a member, 681 • , 

ewder a member to with- 
€refVv^a statement, 681 
precedence of the, 664 
procedure as to the, when House goes 
into committee, 6G6, 6G6 
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Speaker, House of Commous, of the, proocduro as to the, when retiring itt 
, the middle of sessioifj 61*3 

Loids, of the, appoinlment of, 62!), 630 
8pe('ial praiile, nature and makmjj of, 771 ' * 

S])m'h from the Thione, duty of the House of Oonimons as to estimates 
refilled to in the, 771 

speeches, House of Oouimoiis, in the, must be in English, 67)< 

whni second permissible, 679 » 

standing com mil tees, House of Cuiniiioiis, of the, appointment and functions 

of, 682 

distribution of Bills amongst, 

711 

power of, to ronsjdcr finan- 
einl proMsions of a Bill, 

712 

pr.M'cduie in, 711 
what arc the, 711 

Standing Orders, IIou^c of Commons, of the, appointment and duties of Select 

Committee on, 713 
division of local Bill'^ into classes 
by, 72S 

cltect of non-conipliance with by 
promoters of i^iivate 
Bill, 711 

retusal of committee to 
di'-’pen'-e with, on 
pnvatc Hill, 713, 744 
regulation of tho closure by, 670 
order and debate 
by, 636 

select committees appointed 
under, ORo 

LordSj of the, appointment and duties of, 642, 743, 
760 

provisions relating to divorce Bills 
in the, 761 

Houses, of both, rcUlmg to Jblls of the London County 

Council, 717, 74R 
pri'inoted by cornpaine'!, 
71R, 71!) 

opposition to private BiLL, 
737, 738 

strangcis, adims-ion to liolh JTou'^cs, 781, 785 

power to exclude from cither House, 781, 78’) 

RU])it]cmcnt,iiy estimates, natuic of, and when })rcscnled, 769 
Supply, close of .Sittings of Committee of, 773, 774 
supply, nature and grant of, 768 

vote of, form in which moved, 773 • 

taxation of costs, iclatmg to jirivatc Hill, piovision for, 745 
statutniy authority essential to, 766 
taxing otlicer, duty of, on taxing costs of private Bill, 715 

rncmonal of persons adf^rj.nod by report of, i?>jhls^as to, 715 
tellers. House of Lords, in the, appjimt merit and duties of, 633 * 

tcmpoiary Chairman, ComiflWUMBr of the House of Common^ of, appointment 
of, 660 • • 

“That the question be now put? ” when member of the House of Commons 
mo\e, 670 • \ 

third reading, confirming Bill of Scottish pro\^sipnal order, of, wficn ordered 
765 • , Sw - 

consideration on report of public Bill before*, 716, 717 
piivate Bill in the Ifousc of Lords, of, when ordered, 766, 767 
or provisional jordor, confirmation Bill of, in the House 
• • of Commons, when ordered, 767 

procedkire in the Houso of Gomijions on, fl9 
• • • ^ Lord^n, 718, 719 

tolls and charges, relinquishment oj privilege by llpuse of Commons as to, 798 
Tramway Bill, consent necessary on-^romotion of,\30, 731 

when monetary deposit must be ma^ on promotion of, 736. 
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Tieasary Bench, House of Commons, of the, what is known as the, 672 
title of honour, nature of proef on claim to, 641, 642 
trial, impeachment, on, procedure, 652 
peer, of a, fixing the date of, 653 
procedure at, 664 

vacant seat, House of Corain oi»s, in the, power to fill, 788 
Vote, estimates, in the, form of, 769 

of credit, when ITouse of Commons must grant, 770, 771 
supply, foim in which moved, 773 

votes and proceedings, House of Commons, of the, how recorded, 667, 668 
on account, practice, 769, 770 
waterworks I^ill, consent necessary to promotion of, 731 
Ways ajid Means, Chairman of, appointment and duties of, 666 

salary of, 666 

“ White Paper,’* contents of, issued m the House of Commons, 670 
Witnesses, nnniunity from arrest when appearing before either House, 781 

oifence of tampering with in the House of Commons, provision 
against., 781, 782 

private Hill, for or against, examination of, 756 
women, disqualification of, to serve m Parliament, 655 

working-class houses, procedure on jiromotioii of Bill tfir acquisition of, 738 
writ of summons, evidence by eldest son of peer necessary before issue of, 623 
when issued to Jjords Spiritual, 620 
summoning of Patliameiit by, 687, 688 
writs, election of members of the House of Commons, for the, issue of, 688 

PARTITION, 

accounts, direction of, in partition action, 851 
Act of Parliament, partition by, 812 

operation of, 813 

action for partition, appointment of leceiver pending hearing of, 860 

court no power- where management ve.sted in trustees, 841 
defence to, 847 
jmtgment in, 847, 848 
nature of practice and procedure in, 846 
request for sale in, form of, 847 
when not maintainable, 842 
who may maintain, 839, 840 
writ and statement ot claim in, 846, 847 
advertisement, publication of judgment by, 853 
ad\owson, court’s power to decree partition of, 867 
light to partition on, 823 
agent., representation of person interested by, 828 
agreement, parties to, 813 

partition by, 812 

appearance, default of, to partition action, procedure, 847 
application, Board of Agriculture and Fisheries, to, form of, 829 
' partition, for, who may make, 826 

apportionment of rent, on order lor partition by Board of Agriculture and 
Fisheries, 833 

award, where peison chosen by both parties, effect of, 814, 816 

Board of/Agrtculture and Fisheries, 2 .oplication for partition to, form of, 829 

aJ-;'ortionraent of rent on order for parti- 
Ucto- '333 

confirmation of incomplete partition by, 
825 

order for partition by, 
831, 832 

costs of brdex of, payment of, 831 
deposit of plans and order with, 832 
dissent to partition by, 830, 831 
ipquiries on application to, SSO 
noticce on application to,*»830 • ^ 

jurisdiction of, 824, 826 ** 

order for partition Ity'the, 831 

* effect of, 832, 

833 

piffticulars required on application to, 830 
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Board of Agncnltare and Fisheries, parties to partition by, 827 

partition made by, 812 

• wh^ not authorised 

by, 828 • ' 

power to order compensatjon by means of 
rentcharge, 828, 829 
enfranchisement, 833 
exchange, 833 

property which may be parLilioned by, 
826 

reservation of mines and minerals by 
order of, 833 

title not determined on partition by, 825 
valuation on application to, 829, 830 
burden of proof, where sale rc'^istc^d, 812, 843 
chambers, affcciing partition in, 857 
(’hancery Division, jurisdiction as to paitilion, 831, 835 
chanty, investment of money received as compensatioii by, 818 
partition on behalf of, 817, 818 ^ 

choice, right to first, 814 

commissioners, appomlinent of, to effect partition, 850— 8fi() 
compensation, equality of partitifm, for, when may be given, 815 
reutchargo may be ordered by way of, 828, 829 
where paitition unetjual, 815 
compulsory pajl,ilion, when oidcr made for, 825 
conversion, order for sale as effecting, 8G7 
^iQiiveyance, appointment of person to make, 854 
f completion ot partition by, 800, 8G1 

iDCumbraiictiS as affecting, 80 1 
necessity ior, on awaid of partition. 815 
co-owners, consideration of convenience of, 85<», 857 

necessity for, where doctiiiie applied, 810 
co-parceners, right as to choice between, 814 

copyholds, enfranchisement ol, power of the Boaid of Agriculture and Fisheries 
to order, 833 

partition of, when conipleti*, 824 
corporeal heieditamcnts, partiUon of, 822 

costs, partition action, of, discretion of the 0 L»urt as to, 851, 855 

by Board of Agriculture and Fisheries, of, pay men t of, 831 
solicitor and client, when ordeied, 856, 850 
Counties Palatine of BaHtcaster and Durham, 7 -unsdjclion of Courts of Chancery 
of the, 835 

county court, judgment for sale in, pT«K*cdiire on, 8G1, 802 
jurisdiction as to partition, 835 
court, application for paitition to the, who may make, 839, 8i0 
divisions in which jurisdiction obtains, 831, 835 
effecting partition out ot, 857, 858 

jurisdiction to ordei a sale, 842 , 

nature of property whieh may be dealt with bi the, 830, 833 
partition by the. where parties under disability, HIO 
made by the, 812 . 

property outside the jun^dicUon of the, 838, 839 \ 

defence, default of, m partition pro^*edure, 817 

partition ar,tioii, ^ 

disability, partition by tliccourl where persons# und^^r, * 

rights of persons uiulei, to partition by th^ Board of Agriculture 
and Fisheries, 827 ^ \ 

division of property, how effected, 814 • 

easements, ^here partition •! tenement may %flHi|y>£r^ion of the, 823 
Ecclesiastical Commissioners, peters as to partitioS^fne ^ 
ecclesiastical corporations, when partition may be made by, 818 
enfranchisement, power of the Board of Agriculture and Fisheries to order, 833 
equality of partition, when monef ^vardS ^r, 815, 826 

* 1 ^ partition not autlmrised for^wanCof, 828 

errors, corrcctioii by Board of Agriculturc\and Fisheries, 832 
estate tail, necessity to bar the e\taiT to bind iwo on partition of, 313 * 
exchange, when Board of Agriculture and Fishekes may order, 833 
improvements, allowance for expend turc on, 361,^52 
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Inclosnre Acta, who may apply for partition under the, 826, 827 

inclo&ure award, compulsoTy pwrUtion under, 825 

iuoomplcfcc partition, persons entitled to apply for completion of an, 828 * 
!incoi*poroal hereditaments, when may be partriiioned. 822, 823 
increment value duty, none payable on partition, 82 i 
incumbrancers, necessity for consent of, 810 
ihcumbrMnce.s, conveyance on partition made subject to, 861 
indivisible properly, no ji.iriition in case of, 811 
infant lonant lor life, rights of, how exercised, 816 
infants, inquiry ordoicd wliere interested parties arc, 850 
request for sale by, how made, 862 
Tights of, where absolutely cutitlcd. lio\v exenused, 816 
iM|iincti(in, preienlioii of w.ist(* bv grant of, 852 
inquiry as to intercut of parties to the action, when ordered, 818 
order for, where sale rcque*sted, 841), SoO 

pail 1 (ion action, in, where inlerestrid parties aic infants, 850 
intori'st,. jiurehase-money. on, when charged, 861 
interest>, bound by pnitition, 813 

judgment, methods for effecting partition on, 857 — 860 
notice of, s’Civice of, 852, 8,53 

partition, for, form of, following result of inquines, 850 
jiglils on, 856 
usual Older on, 817, 848 
sale for, procedure on, 861, 863 
h'.ischolds, when tirst partitionable, 837 
legal estate, onmict of, as necessaiy party to the aetuMi, 8tl 
lunatic, partition on behalf of absolutely entith'd. how made, 816, 817 ^ 

where donee of power is a, 822 
request for sale b\, how made,, 862, 863 
tenant for Jitc, paiiition on behalf of, how made, 816, 817 
manors, power ol the couiL to paitition, 838 
mariicd woman, disabilities of, 815 

inquest for sale by, how made, 863 

rights of, wheie posscbscd of j»owe,rs of a tonaril. for life, 815, 
816 

mines and minerals, pail it ion of surface from, by tenant for life, 810, 820 

rescrvatinffi of, power of the Board of Agriculture and 
Fisher les 1.0 order, 833 

severance of surface from, under powers, 821, 812 
notice, necessity for, whcie appln’atioti made to the Board of Agriculture and 
Fisheries, 830 

of jiiflgmcnt, service of, 852. 853 
oetijpation rent, when one party will he ohaigcd an, 851, 852 
ordei foi parlilio-n by lioaid of Agriculture and Fishciics, confirmation of, 831, 

832 

eflect of, 831—833 

or sale, form of, where paitics clajin llm entiicty, 819 
, pie-eni hold sf)mc shares 

only, 819 

owolly of partition, tcim not now used, 811 
ownership, e;^‘cption as to rights not dependent on, 811 
pailies, hniit|^ion of lights ol, 813 ^ 

Order of, choice in, 811 
partiuon, 1o, who may be, 81 r, 

'kyhejH'rui objectt-in may be made as to want 812 
partition ^^tion, .appointment of leceivcr pending hearing of, 850 
A dofenpe to, 845 
• judgment in, 817, 848 

naii^ hf^praelice and prrf.'eduTe in, 846 
/ of judgment in, '852, 853 

leqnest for sale in, form of, 817 
writ and slatemont of claim in, 816, 847 
conipensation for/jquality bf,j816 „ 

cmii'ts ^having jimsdiction, as to, 834, 835»f 
definition of, 8wf ^ ^ 

diealnlities of iftarried womaj aa to, 815 
equal and un/jual, rules am^'licablft on, 811 
exception as/iO rights not efependent upon ownership, 814 


t 
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partition, formalities to be observed on, J23, 824 < 

^ methods of effecting, after jndgnumt, 857 

mode of obtaining division, on, 814 
inodes of eircctmg, 812 
pf)wcrs authorising, 820 
right to, when lost, 811, 812 
sale in lieu of, when rinirt may order, 812 
when ordered in hen of a ivqucsicd selo, 814, 815 
who may apply for, 82U 
persons iiitt'josted, mi'anirig of, 830 

plans, deposit with the ISoard of Agneulturo and Fisheries, 833 
power of sale, when partition mav he .mthonx'd I)y, 831 
powers, partition under, where lunatic the donee, 822 

severance of surface fioni mines and minerals on partition under, 
821, 822 

when partition authorised liy, 820 
proceeds of sale, application and dial iilmtion of, 855, 809 
property iiidiviMbJe, no partition where, 811 

interest hound by jiartition of, 813 ' 

miKies of division of, 81 1 

natuie nf^ as atl'cctirig partition, 856 

with which the <‘ouiis }ia\e juiisdiction, 830, 838 
when lloaiil of Agriculture and Fisheries may paitiliLni, 820 
piirchaac-m(me\v, wdicn riileicat chaiged on, 801 
]»urrhase, undertaking to, conditions ap])lH‘al>lt' to, 803 
, ■ in lieu of older for sale, 8ir> 

r/ceiver, apixiintment of, j>eiiding hearing of jiarfitiori act on, 850 
rf'gisteTcd land, paitilion of, 82J * 

pioduction of sonled order of Board of Agnciiltmc and 
Fisheries an partition of, 832 

rent, rvpportionnieiit on oider by Board of Agriculture and Fisheiica, 833 
ocf iipatioii, when one parly will bo chaiged an, 851, 852 
renteharge, compensation by way of, 828, 829 

power of the couit 'to paitition, 838 
request for sale, by persona undci disability, 8t’i2, 803 
how ooaisrdcred by the court, 8U, 845 
pioceduro as to, 802 
withdrawal of, time for, 815 
reversioner, as a jierson interested, 820, 827 

revci SK mers, separate ^t.inn for partition by, not maintainable, 810, 811 
Tight (d entry, refusal ^f order ior sale when' propi'rly aflected by, 813 
Bale, apidicat-ioii and dislributioii of proceeds of, 865 — 807 
bidding at, jicrsons entitled as to, 801 
burden of jiroof wlicre resisted, 8i2, 843 
conduct of, to whom gi'von, 864 
CO*!! version effected by order for, 867 
facts I'liiluencing the court in ordering a, 814 
judgment for, procedure on, 861, 8(»2 
jurisdiction of the court, to order, 842 — 846 
methods available, 863 ' / 

order for inquiries where parses request a, 819, 850 \ 


J, 813 


by i)ait|es iutejg^a^ed ySWSs than a 


i 


where etFect more ^enefi 
out of court, procedure 863 

proof required whff^stfPtpiested 

moiety, 813, 844 ' ^ I 

request for, by persons under disability, 802, HA’S K 
right of entry to property as affecting oicftT for, 843 
U'lidci^king to purchase in lieu of 845 

when cannot bo oidercd, ^15, 846 j 
where partition will be ordered in lieu if requested, 814, 845 
withdrawal of request for, time for,' ^ 
sequestrator,* right of, as interciicd person, ^27 
^settled lan<^ effect of partition on, 820 \ 

partitran of, 816 — 820 \ ^ 

shares unasccrtJinid, uo action fir partition mV 

solicitor, costs of, in partition acfnn, 855, 856 
stamn dutv. nartilion. on. 824 X 


partition m\v be maintained in resewet nf.* 
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/ statement of'Kjlaim| in partition action, 846, 847 
tenant, as ^ pers^ irterc5tc(f5 827 
'v;, ' , for Mfe, consent ol, when necttssaiy, 822 

execution of a8i«n ranee on partition by, 820 
infant, rights of, how exercised, 816 
( lunatic, partition on behalf of, how made, 817 

partition of surface from mines and minerals by, 819, 820 
rights of married woman having powers of, 815, 816 
tenants for life, power to make partition. 818, 819 
time, right to partition barred by lapse oi, 811, 812 
tithes, power of the court to partition, 838 

title, consent required where litigatien pwiding concerning the, 828 
deeds, custody of, 861 
none implied in partition, 812 

not determined on partition by the Board of Agiiculture and Fisheries, 
826 

power of the courts irrespective of litigated, 836, 836 
right uf holder of undivided share under separate, 828 
trust property, court hi-s no jurisdiction as to partition of, 811 
unascertained shares, no action for partition maintainable in respect of, 842 
unborn children, principle upon which interests of, are bound, 813 
valuation, on application to Board of Agrlctilture and Fisheries for partition, 
829, 830 

vesting order, appointment of person to convey in lieu of, 864 
power of the court to make, 853, 851 
walls, power of the court to partition, 838 

waste, direction, of inquiries in respect of, 852 ' 

injunction to prevent, 852 ^ 

writ, form of, in action for partition, 846 


ONIli'N PI^NTKD BY WlLU/tS CLOWKS ANU SONS, IJMITKD. • 

. 68 ) 








